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JUDGES 



OF THE UNITED STATES CIRCUIT COURTS OF APPEALS AND DISTRICT COURTS 
AND COURT OF APPEALS OF THE DISTRICT OF COLUMBIA 
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FOURTH CIRCUIT 

Hon. EDWARD D. WHITE, Circuit Justice Washington, D. C. 
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Hon. ROBERT LYNN BATTS, Circuit Judge' Austin, Tex. 

Hon. HENRY D. CLAYTON. District Judge, N. and M. D. Alabama....Montgomery, Ala. 

Hon. WILLIAM I. GRUBB, District Judge, N. D. Alabama Birmingham, Ala. 

Hon. ROBERT T. ERVIN, District Judge, S. D. Alabama Mobile, Ala. 

Hon. WILLIAM B. SHEPPARD, District Judge, N. D. Florida Pensacola, Fia. 

Hon. RHYDON M. CALL, District Judge, S. D. Florida Jacksonvllle, Fia. 

Hon. WILLIAM T. NBWMAN, District Judge, N. D. Georgla Atlanta, Ga. 

Hon. SAMUEL H. SIBLEY, District Judge, N. D. Georgla' Athens, Ga. 

Hon. BEVERLY D. EVANS, District Judge, S. D. Georgia Savanuah, Ga. 

Hon. RUFUS E. FOSTER, District Judge, B. D. Louisiana New Orléans, La. 

Hon. GEORGE W. JACK, District Judge, W. D, Louisiana Shreveport, La. 

Hon. BDVVIN R. HOLMES, District Judge, N. and S. D. Mississippi Jackson, Miss. 

Hon. GORDON RUSSBLL, District Judge, B. D. Texas» Sherman, Tex. 

Hon. EDWARD R. MBBK, District Judge, N. D. Texas ....Dallas, Tex. 

Hon. JAMES CLIFTON WILSON, District Judge, N. D. Texas Ft. Worth, Tex. 

Hon. DUVAL WEST, District Judge, W. D. Texas San Antonio, Tex. 

Hou. JOSEPH C. HUTCIIBSON, Jr., District Judge, S. D. Texas Houston, Tex. 

Hon. WILLIAM R. SMITH, District Judge, W. D. Texas El Paso, Tex. 

SIXTH CIRCUIT 

Hon. WILLIAM R. DAY, Circuit Justice Washington, D. 0. 

Hon. JOHN W. WARRINOTON, Circuit Judge' Cincinnati, Ohlo. 

Hon. LOYAL E. KNAPPEN, Circuit Judge Grand Raplds, Mlch. 

Hon. ARTHUR C. DBNISON, Circuit Judge Grand Kapids, Mloh. 

Hon. ANDREW M. J. COCHRAN, District Judge, B. D. Kentucky Maysvllle, Ky. 

Hon. WALTER EVANS, District Judge, W. D. Kentuclty Loulsvllle, Ky. 

Hou. ARTHUR J. TUTTLE, District Judge, B. D. Mlchigan Détroit, Mich. 

Hon. CLARENCB W. SESSIONS, District Judge, W. D. Mlchigan Grand Rapids, Mich. 

Hon. JOHN M, KILLITS, District Judge, N. D. Ohlo Tuledo, Ohlo. 

Hon. D. C. WESTBNHAVER, District Judge, N. D. Ohlo Cleveland, Ohlo. 

Hon. JOHN B. SATBR, District Judge, S. D. Ohlo Columbus, Ohlo. 

Hon. HOWARD C. HOLLISTEE, District Judge, S. D. Ohlo» Cincinnati, Ohlo. 
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Hon. SAMUEL ALSCHULER, Circuit Judgo Chicago, IlL 

* 
1 Dled May 8, 1919. • Appointed August 6. 1919. 

» Appointed July 22, 1919, to succeed * Died September 15, 1919. 

Joseph T. Johnson. ' Retired pursuant to the statute. 

■ Died September 26, 1919. * Dled September 24, 1919. 

' Resigned August, 1919. 
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Hon. ALBERT B. ANDERSON, District Judge, Indiana Indianapolis, Ind. 

Hon. FERDINAND A. GEIGER, District Judge, E. D. Wisconsln Milwaukee, Wis. 

Hon. ARTHUR L. SANBORN, District Judge, W. D. Wisconsln Madison, Wis. 
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Hon. FRANK A. YOUMANS, District Judge, W. D. Arkansas Ft. Smith, Ark. 

Hon. ROBERT B. LEWIS, District Judge, Colorado Denver, Colo. 

Hon. HBNHY T. REED. District Judge, N. D. lowa Cresco, lowa. 

Hon. MARTIN J. WADE, District Judge. S. D. lowa lowa City, lowa. 

Hon. JOHN C. POLLOCK, District Judge, Kansas Kansas City, Kan. 

Hon. PAGE MORRIS, District Judge, Minnesota Duluth, Minn. 

Hon. WILBUR F. BOOTH, District Judge, Minnesota Minneapolis, Mlnn. 

Hon. DAVID P. DYER, District Judge, E. D. Missouri» St. Louis, Mo. 

Hon. CHARLES B. FARIS, District Judge, E, D. Missouri'» St. Louis, Mo. 

Hon. ARBA S. VAN VALKENBURGH, District Judge, W. D. Missouri... Kansas City, Mo. 

Hon. THOMAS C. MUNGER, District Judge, Nebraska Lincoln, Neb. 

Hon. JOSEPH W. WOODROUGH, District Judge, Nebraska Omaha, Neb. 

Hon. COLIN NEBLBTÏ, District Judge, New Mexico Sauta Fé, N. M. 

Hon. CHARLES F. AMIDON, District Judge, North Dakota Fargo, N. D. 

Hon. ROBKRT L. WILLIAMS, District Judge, B. D. Oklahoma Muskugee, Okl. 

Hon. JOHN H. COTTERAL, District Judge, W. D. Okiahoina Guthrie, Okl. 

Hon. JAMES D. ELUOÏT, District Judge, South Dakota Sloux Falls, S. D. 

Hon. TILLMAN D. JOHNSON, District Judge, Utah OgUeu, Utah. 

Hon. JOHN A. RINBR, District Judge, Wyoming Cheyenne, Wyo. 

NINTH CIRCUIT 

Hon. JOSEPH McKENNA, Circuit Justice Washington, D. C. 

Hon. WILLIAM B. GILBERT, Circuit Judge Portland, Or. 

Hou. BRSKINB M. ROSS, Circuit Judge Los Anseles, CaL 

Hon. WILLIAM W. MORROW, Circuit Judge San Francisco, Cal. 

Hon. WILLIAM H. HUNT, Circuit Judge Washington, D. C. 

Hon. WILLIAM H. SAWTELLB, District Judge, Arizona Tucson, Arlz. 

Hou. BENJAMIN F. BLEDSOE, District Judge, S. D. California Los Angeles, Cal. 

Hon. OSCAR A. TRIPPET, District Judge, S. D. California Los Angeles, Cal. 

Hon. WILLIAM C. VAN FLBBT, District Judge, N. D. California San Francisco, CaL 

Hon. MAURICE T. DOOLING, District Judge, N. D. Calilornia San Francisco, CaL 

Hon. FRANK S. DIBTRICH, District Judge, Xdaho Boise, Idaho. 

Hon. GEORGE M. BOURQUIN, District Judge, Montana Butte, Mont. 

Hon. EDWARD S. FARRINGTON, District Judge, Nevada ...Carson City, Nev. 

Hon. CHARLES E. WOLVBRTON, District Judge. Oregon Portland, Or. 

Hon. ROBERT S. BEAN, District Judge, Oregon Portland, Or. 

Hon.- FRANK H. RUDKIN, District Judge, E. D. Washington Spokane, Wash. 

Hou. EDWARD E. CUSHMAN, District Judge, W. D. Washington Seattle, Wash. 

Hon. JEREMIAH NBTBRER, District Judge, W. D. Washington Seattle, Wash. 

COURT OF APPEALS OF DISTRICT OF COLUMBIA 

Hon. CONSTANTINB J. SMYTH, Chief Justice Washington, D. C. 

Hon. CHARLES H. ROBB, Associate Justice Washington, D. C. 

Hon. JOSIAH A. VAN ORSDEL, Associate Justice Washington, D. C. 

» Retired pursuant to the statute. 

" Appointment eonfirmed Ootober 13, 1919, yloe Hon. David P. Dyer, retired. 
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1. Sales <g=»439 — Defects — Bukden or Peoof. 

-Where a buyer's rétention and use of a locomotive crâne prlor to suit 
for the purchase prlce were sufflclent to reveal the claimed defects, the 
buyer, who defended on the ground of such defects, has the burden of 
provlng them. 

2. Appeal and Ekboe <S=>995 — Review — Evidence. 

On writ of error, the Circuit Court of Appeals wlU not welgh the évi- 
dence. 

8. Sales <S=3445(1) — Actions — ^Wabeantt — Jubt Question. 

Though Gen. Code Ohlo, § 8395, spécifies when impUed warranties wUl 
or will not arise, yet where the facts on which such implied warranties 
mlght or mlght not arise are in confllct, the questions are for the jury. 

t. Sales <ê=»445(1) — Implied Wasbanties — Jubt Question. 

In an action for the purchase priée of a locomotive crâne, where the 
buyer defended on the ground that the crâne dld not comply with the im- 
plied warranty arlsing under Gen. Code Ohlo, § 83^, because the seller 
was advised of the buyer's needs, etc., held, where there was testimony 
that the crâne was sold under ita patent or trade-name, and that the buy- 
er's agents Inspected the same, the question whether any implied warranty 
arose was for the jury. 

6. Saxes <s=>425 — Beeach of Wabkantt — Rights. 

Under Gen. Code Ohlo, § 8449, relatlng to breach of warranty, a buyer, 
on discovery of the breach, Is at liberty elther to retum or otter to return 
the article and recover any part of the prlce paid, or to accept and keep 
the article and set up breach of warranty by way of recoupment, tn dim- 
inution or extinction of the purchase price. 

6. Sales <S=>287(3) — ^Breach of Warbanty — Acceptance. 

Where a buyer of a locomotive crâne retalned the same and used It 
for a long time, there was an acceptance, even though the buyer asserted 
In correspondence that it had not accepted the crâne, because it did not 
comply with an asserted warranty. 

7. Sales <S=>442(14) — Bbeach of Wabbanty — Damages. 

Where a buyer of a locomotive crâne, notwithstandlng discovery of al- 
leged defects, retalned and used the erane, and as a resuit of asserted de- 
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fecta It dropped stones on a building when being used, heli that, under 
Gen. Code Ohio, § 8449, relatlng to breach ot warranty, damages arlslng 
eut of such use of tbe crâne cannot be recovered, where the buyer made 
no attempt to bave tbe defects remedled. 

In Error to the District Court of the United States for the Eastem 
Division of the Northern District of Ohio ; D. C. Westenhaver, Judge. 

Action by the Brown Hoisting Machinery Company against the 
O. C. Barber Mining & PertiHzing Company, which counterclaimed. 
There was a judgment for plaintiff, and défendant brings error. Af- 
firmed. 

F. R. Marvin, of Cleveland, Ohio, for plaintiff in error. 
Clinton M. Horn, of Cleveland, Ohio, for défendant in error. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

WARRINGTON, Circuit Judge. Action to recover purchase price, 
$6,400, and interest, for sale of a 10-ton type "H" 4-wheel Brownhoist 
ilocomotive crâne. The Brown Company, plaintiff below and herein 
called the seller, recovered judgment, and the Barber Company, de- 
fendant below and herein called the buyer prosecutes error. 

The terms of sale were defined by written contract. The crâne was 
to be delivered and completely erected by the seller at the plant of 
the buyer in Howenstine, near the city of Canton, Ohio.^ The buyer 
was then engaged in tbe manufacture of fertilizing lime from lime- 
stone and coal, though not by a method involving the use of a crâne. 
The limestone and coal had been brought to the site of the plant in 
cars, and removed thence into the kilns in différent ways; some in 
course of removal being dumped in piles, called stock piles, adjacent 
to the kilns. At the time the contract was entered into certain new 
kilns were in course of érection near the site of the old kilns and 
stock piles, and the crâne in question was to be used in removing the 
materials from stock piles to the new kilos. The contract provides : 

"The seller guarantees sald crâne to be capable of handllng at the buyer's 
plant No. 1, Howenstine, Ohio, 300 tons of limestone and mine-run coal from 
Stock pile to cupola In 10 hours, the relative proportions of stone and coal to 
be three of stone to one of coal." 

The pétition allèges that the seller delivered and erected the crâne 
and equipmentat the buyer's plant in January, 1915, and in ail respects 
complied with the terms of the contract ; that the buyer had been in 
the continuons possession and ose of the crâne and equipment from 
that time to the commencement of the suit, October 8, 1915 ; and that, 
although the price was payable February 1, 1915, the buyer refused 
to pay any part of it. The answer admits thèse allégations, except 
the one as to compliance with the contract, avers that the crâne was 

1 The crâne and Its equipment were described In the contract thus : "One 
lO^ton type 'H' 4-wheel Brownhoist steam locomotive crâne, with 55-ft. boom, 
8-ft. In. gauge, % cab double drum equipment, 16000# countérwelght tn 
truck frame and Brownhoist patent 54 eu. ft. grab bucket." 
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defective in several particulars, and seeks damages in diminution^— 
indeed, in extinction — of the purchase price. The verdict, as well 
as the judgment, is upwards of, $900 less than the amount of the pur- 
chase price and accrued interest, though how this happened does not 
distinctly appear; but, as will be pointed out when considering the 
measure of damages applied, it is reasonably clear that the sum men- 
tioned was fixed and allowed as the buyer's damages. 

[1] 1. Guaranteed Capacity of the Crâne. It is said that the crâne 
is not capable of removing 300 tons of material in accordance with 
the terms of the guaranty. The testimony is in conflict upon this 
subject. This is particularly true of certain tests that were made. 
Upon this issue it is objected that the court placed the burden of proof 
upon the buyer. The buyer's rétention and use of the crâne prior to 
commencement of the suit were concededly sufHcient to reveal the 
claimed defects; and certainly it could not assert the right to re- 
cover damages on account of defects without showing what they were. 
This was an afifirmative défense ; and the rule is to place the burden 
of proving such a défense upon the défendant, the buyer hère. Cres- 
cent Milling Co. v. H. N. Strait Mfg. Co., 227 Fed. 804, 809, 142 C. 
C. A. 328 (C. C. A. 8) ; Dodsworth v. Hercules Iron Works, 66 Fed. 
483, 488, 13 C. C. A. 552 (C. C. A. 6). 

[2] It is settled that an appellate court of the United States does 
not weigh the évidence. Besides, although the use of the guaranteed 
capacity does not seem in practice to hâve been needed, it is clear 
enough that the crâne easily met the daily requirements of the buyer 
in the removal of stone and coal from the stock piles to the kilns. 
The verdict, apart from the allowance of damages as stated, would 
naturally imply that the guaranty respecting the capacity of the 
crâne was substantially complied with; the effect of the verdict, how- 
ever, must be considered later. 

[3, 4] 2. Implied Warranty Claimed. It is urged that conditions 
existed hère which, under the Ohio Uniform Sales Act (Gen. Code, 
§ 8395), charged the seller with an implied warranty that the crâne 
was reasonably fit for the purposes for which the buyer purchased it. 
Assuming that there is no inconsistency between the admitted express 
guaranty and the claimed implied warranty (G. C. O. § 8395, par. 
6), several considérations arise. It is said that the trial judge erred 
in refusing to instruct the jury that the implied warranty claimed was, 
as matter of law, included in the seller's obligation. Against this it 
is contended, and several witnesses testify without contradiction, that 
the name under which the crâne was sold was its trade-name, and 
that the grab bucket was patented ; and the jury was permitted to 
consider whether, in the light of ail the évidence, including the de- 
scriptive matter in the contract, the crâne was sold under its patent 
or trade-name, and was told that if the sale was so made there could 
not be an implied warranty. This was in accord with paragraph 4 
(section 8395) : 

"In the case of a contract to sell or a sale of a specifled article under Its 
patent or other trade-name, there is no implied warranty as to Its fltness for 
any particular purpose." 
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The huyer daims in avoidance of this provision that the undisputed 
testimony shows that the seller was fully advised of the purposes for 
which the crâne was desired, and that the buyer relied on the seller's 
skill and Judgment as to the fitness of the crâne for such purposes. 
This is to insist that the claim of implied warranty is controlled ex- 
clusively by pàragraph 1 (section 8395) : 

"When the buyer, expressly or by implication, makes known to the seller the 
particular purpose for which the goods are requlred, and It appears that the 
buyer relies on the seller's skill or judgment, » * ♦ there is an Implied 
warranty that the goods shall be reasonably fit for such purpose." 

Hère again the case présents difficulty touching the state of the 
évidence. True, before the contract was entered into the seller was 
advised of the place at which the crâne was to be erected and of the 
purpose to use it in transferring the materials from the stock piles to 
the kilns; but the testimony is in conflict as to the seller's previous 
knowledge of certain matters of which the buyer subsequently com- 
plained. It is important to note that the matters of subséquent com- 
plaint for the most part concern the grab bucket; one complaint is 
that frequently one or more large pièces of limestone are caught be- 
tween the teeth or jaws of the bucket, which so far prevent the bucket 
from closing as to permit smaller pièces to fall upon and injure the 
roof of a building and endanger employés of the buyer during the 
movement of the bucket from the stock piles to the kilns ; and the 
other is that the bucket is not adapted to the proper distribution of 
the 'materials when discharging them into the kilns. 

It is perhaps enough to say of the first of thèse complaints (1) that 
the testimony is in conflict upon a question whether the buyer attempts 
to carry larger stones than those previously disclosed in the stock 
piles or represented as intended to be conveyed ; and (2) that the évi- 
dent liability and tendency of large pièces of stone or coal so to be 
caught and of the stone, rather than the coal, to hold the jaws of the 
bucket apart and permit the escape of smaller pièces in any attempt 
to load and carry such material, ought to hâve been revealed by ex- 
aminations which admittedly the buyer through its gênerai manager 
and expert engineer made of this type of buckets before the contract 
was entered into (pàragraph 3, § 8395); this is strengthened by the 
fact that no complaint is made touching the handling of coal, the 
other material. 

As to the second complaint, there is testimony from which it might 
fairly be inferred that the distribution would not be open to criticism 
if the bucket were properly placed and operated when discharging 
the materials into the kilns. Thèse complaints would seem on their 
face to affect the method of using rather than the inhérent qualities of 
the bucket. It is to be observed, moreover, that the testimony ofïered 
to support the complaints was not received for the purpose of show- 
ing an implied warranty that the crâne would handle stone without 
dropping any of the smaller parts, or would distrihute the materials 
in any particular way in the kilns; it was received for the purpose 
of determining whether the buyer made known to the seller the pur- 
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pose for which it needed the crâne, and relied on the skill and judg- 
nient of the seller in that behalf. 

If, then, it be borne in mind that the solution of the issues of im- 
plied warranty depended on the one hand upon whether the crâne 
was sold under its trade-name, and on the other whether the buyer 
made known to the seller the purposes of purchasing the crâne and 
also relied on the seller's skill and judgment as to the fitness of the 
crâne, and, further, that testimony was received on both of thèse sub- 
jects independently of the testimony relating to the method pursued 
in loading and operating the bucket, it becomes plain that the trial 
judge believed that the testimony was in such conflict as to require its 
submission to the jury. And the questions were submitted under 
instructions as to what facts either express or implied would justify 
a finding that an implied warranty of fitness existed, and with a fur- 
ther instruction that such a finding was permissible notwithstanding 
the express guaranty as to the capacity of the crâne. The court was 
thus dealing with distinct and in some respects opposed issues, and 
also with conflicting testimony touching the problem of implied war- 
ranty; in thèse circumstances the applicable provision of the Sales 
Act was to be ascertained according to the preponderating testimony 
under the several issues — as, for instance, was the crâne sold simply 
under its trade-name, or did the buyer make known to the seller the 
purpbse for which the crâne was required, and particularly did the 
buyer rely on the seller's or on its own skill and judgment? 

Manifestly thèse questions, like any ordinary disputed questions 
of fact, were determinable by the jury. Mr. Williston says, in his 
work on Sales (section 214, at p. 284) : 

"If the seller's liabillty Is based on représentations and affirmations, be- 
cause of which the law Imposes upon him the obligations of a warranter, dis- 
puted questions of fact as to the nature of the assertions and the reliance o£ 
the buyer will generally give rise to disputed questions of fact, which will 
require submission to the jury of the whole question of warranty." 

In Kansas City Boit & Nut Co. v. Rodd, 220 Fed. 750, at page 755, 
136 C. C. A. 356, at page 361, our own court held it to be error to in- 
struct "the jury not to consider évidence of plaintiff's reliance upon 
the alleged warranty." Again, we may by way of analogy call attention 
to the ruling of this court in D. H. Watjen & Co. v. Louisville Tobacco 
Warehouse Co., 240 Fed. 919, 923, 153 C. C. A. 605, that issues of 
fact whether a sale had been conducted under rules of an association 
or whoUy through private negotiation, and whether a warranty had 
been given conceming the subject of the sale, were to be determined 
by the jury, and that it was error to refuse so to submit the issues. 
In Dushane v. Benedict, 120 U. S. 630, 646, 648, 7 Sup. Ct. 696, 30 
L,. Ed. 810, where the plaintiff sought to recovef the purchase price of 
rags and the défense was breach of warranty regarding the quality of 
the rags, it was held erroneous to direct a verdict for the plaintiflf; 
the court saying that under the évidence the question whether an 
express or implied warranty existed should hâve been submitted to 
the jury. And submissions to the jury of similar questions under 
appropriate instructions were approved in Noble v. Fagnant, 162 
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Mass. 275, 285, 286, 38 N. E. 507; Rodgers & Co. v. Niles & Co., 
11 Ohio St. 48, 49, 57, 78 Am. Dec. 290; Henry & Co. v. Talcott, 
175 N. Y. 385, 393, 67 N. E. 617; Horse Importing Co. v. Novak 
et al., 105 lowa, 157, 159, 160, 74 N. W. 759; Englehardt v. Clanton, 83 
Ala. 336, 341, 342, 3 South. 680 ; Poster v. Smith, 184 111. App. 255, 257 ; 
Woods V. Thompson, 14 Mo. App. 38, 45, 46, 88 S. W. 1126. Aside 
from the allowance of damages of upwards of $900, the effect of which 
we shall presently détermine, the logic of the verdict is that under the 
évidence either an implied warranty did not arise or, if one did arise, 
it was substantially f ulfiUed. 

[5-7] 3. Measure of Damages, and Effect of Verdict. The instruc- 
tion on the subject of measure of damages in substance was that if 
the jury should find that the express guaranty had been broken, or that 
the implied warranty claimed had been proved, and also broken, the 
loss would be the difiference between the value of the crâne in its 
actual condition at the time of delivery and the value it would hâve 
possessed if ail the seller's obligations had been met ; that in estimating 
this différence the latter value should be treated as $6,400, the con- 
tract price, and the former the market value, or, in the absence of 
a definite market value, the actual value of a crâne of this kind, though 
not meeting the requirements of the sale ; and that the évidence did 
not tend to show any proximate damages other than such réduction 
in value of the crâne. Counsel's objection to this portion of the charge 
is that it was not comprehensive of the buyer's entire loss, since it pre- 
vented the jury from considering claimed proximate damages occasion- 
ed by breach of warranty ; reliance being placed on paragraphs 6 and 7 
(G. C. O. § 8449, Sales Act) : 

"(6) The measure of damages for breach of warranty Is the loss dlrectly and 
naturally resulting, In the ordlnary course of events from the breach of war- 
ranty. 

"(7) In the case of breach of warranty of quallty, such loss, in the absence 
of spécial clrcumstances showing proximate damage of a greater amount, is 
the différence between the value of the goods at the tlme of delivery to the 
buyer and the value they would hâve had If they had answered to the war- 
ranty." 

The insistence is that the injury to the roof on which pièces of stone 
dropped fom the bucket, cost of employing a man to distribute the 
materials in the kilns, and waste of material falling from the bucket 
constitute "loss directly and naturally resulting, in ,the ordinary course 
of events from the breach of warranty" (paragraph 6), and also that 
such loss was due to "spécial circumstances showing proximate dam- 
age of a greater cunount" than the différence between the value of 
the crâne at the time of delivery and the value it would hâve had 
if it had "answered to the warranty" (paragraph 7). 

We cannot accept thèse views. It will be observed that the conten- 
tion of counsel is not aimed against the court's allowance of re- 
covery for the différence between the values of the crâne as before 
pointed out; it is against the refusai of the court to recognize the 
items of damage claimed as a loss additional to the différence in 
values allowed. The learned trial judge excluded thèse items for 
the reasons, in substance, that the buyer had accepted and continued 
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to use the crans with knowledge that such use would resuit in the 
very damages complained of, and that damages so inflicted are not 
recoverable. It is not pretended that the claimed defects were of a 
nature to escape discovery when the crâne was first put into opération 
and tested. Assuming that a hreach of the express guaranty or of 
an implied warranty occurred, the buyer, it is true, was at liberty 
either to return or oflFer to return the crâne and to recover any part 
of the purchase price it might hâve paid (section 8449, par. 1, d), or to 
accept or keep the crâne and set up breach of warranty by way of 
recoupment in diminution or extinction of the purchase price (Id. par. 
1, a). It scarcely need be said that the buyer elected to rely upon tliis 
latter provision. We agrée with the District Judge that the buyer 
accepted the crâne, for, although it asserted in correspondence that 
it had not accepted, its conduct through rétention and long use of 
the crâne was a contradiction of the assertion. Dodsworth v. Her- 
cules Iron Works, 66 Fed. 483, 487, 13 C. C. A. 552 (C. C. A. 6). 

In this situation, the right to . recover damages resulting through 
the continued use of the crâne must be considered in connection, not 
alone with the buyer's claim of a breach of warranty, but also and 
particularly with its claim that it was necessary to remedy the defects 
complained of. It oughti'to be sufficient to say of the spécial dam- 
ages now under considération that they cannot be, as counsel insist, 
the direct and natural resuit of a breach of warranty or due to spécial 
circumstances showing proximate injury within the meaning of the 
Sales Act, and for the obvious reason that the buyer's own conduct 
was an intervening and the immédiate and operating cause. Indeed, 
the gênerai rule is that a buyer cannot, after discovery of defects in 
a warranted article, accept and continue to use it in an unchanged con- 
dition, and so inflict injuries upon himself and his property at the ex- 
pense of the seller. Uhlig v. Burnum, 43 Neb. 584, 595, 61 N. W. 749; 
Swift & Co. v. Redhead, 147 lowa, 94, 105, 122 N. W. 140; Ameri- 
can Glue Co. V. Rayhurn, 150 Mich. 616, 620, 114 N. W. 395; Isbell- 
Porter Co. v. Heineman, 113 App. Div. 79, 83, 98 N. Y. Supp. 1018. 
and citations ; Ducas Co. v. American Silk Dyeing Co., 48 Mise. Rep. 
411, 415, 95 N. Y. Supp. 590; Frick Co. v. Falk, 50 Kan. 644, 647, 
32 Pac. 360; Cooper v. National Fertilizer Co., 132 Ga. 529, 532, 
533, 64 S. E. 650; Hitchcock v. Hunt, 28 Conn. 343, 348, 349; 1 
Sutherland on Damages (4th Ed.) § 89, p. 317 top. We do not find 
any décision, and none is cited, which is opposed to the rule stated 
or to the décisions set out in its support. This is not to overlook the 
cases of National Refrigerator Co. v. Parmalee, 9 Ga. App. 725, 72 
S. E. 191, and Springfield Milling Co. v. Barnard & Leas Mfg. Co., 81 
Fed. 261, 26 C. C. A. 389 (C. C. A. 8). We think that in each of those 
cases the conduct of the seller operated to charge it with affirmatively 
consenting to the buyer's use of the article as a fair method of ascer- 
taining the damages suffered while efforts were being made to rem- 
edy admitted defects; if this is not rightly to interpret the ultimate 
facts disclosed in those cases, we cannot foUow the décisions. 

It results that the court properly excluded the évidence olïered to 
show the items and amounts of damage claimed in addition to such 
as may hâve been embraced in the différence allowed between the 
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values respectîvely of the crâne as contracted for and as delivered. The 
difficulty with the instant case in this regard is that, aside from the 
loss covered by this différence in values, the buyer made no showing 
of any loss incurred within any recognized scope of the seller's lia- 
bility; it is hence vain to urge, as counsel do, that the matter of 
spécial damages was a question for the jury. The parties were 
throughout more or less at odds upon one feature or another of the 
crâne. Yet the buyer does not appear to hâve made any effort through 
outside manufacturers to remedy the claimed defects; it does not 
show, for instance, whether the grab bucket was susceptible of altér- 
ation and remedy nor the expense that any available change would 
hâve involved; it simply shows, apart from contentions with the 
seller, a persistent use of the crâne in the regular course of its busi- 
ness, notwithstanding the injurious effects which such use would ob- 
viously inflict upon it and its property. The buyer's course was op- 
posed even to the familiar rule that a person injured through wrong- 
ful act of another must se far as reasonably practicable mitigate the 
damage. What in the judgment of ordinarily careful and experienced 
men would hâve been a reasonably prudent course to adopt and pursue 
in similar circumstances, and (apart from the différence in values 
allowed) what, if any, damage would hâve directly and proximately 
ensued, are left to conjecture, although, as to the existence and breach 
of the implied warranty claimed, the burden of proof was upon the 
buyer. Noble v. Fagnant, supra, 162 Mass. 286, 38 N. E. 507; 
Sayles v. Quinn, 196 Mass. 492, 495, 82 N. E. 713 ; Johnson v. Bow- 
man, 26 Neb. 745, 750, 42 N. W. 754; Crescent Milling Ce. v. H. N. 
Strait Mfg. Co., supra ; Dodsworth v. Hercules Iron Works, supra. 

It is to be presumed that this feature of the case was lacking in 
facts, except as to the use already considered; and it need not be 
added that such lack of proofs could not be supplied through guess- 
work. An appellate court certainly cannot help out a situation like 
this. 

The effect of the verdict, then, is plainly to show that the crâne 
was worth about $900 less by reason of its condition at the time of 
delivery than it would hâve been if it had answered to the express 
guaranty and to the implied warranty, assuming that such a warranty 
existed. But it cannot be important whether the réduction was due 
to one or the other, or to both, of thèse causes, since the resuit would 
be the same, if it were assumed that the jury found under the court's 
instruction that the crâne was sold under its. patent or trade-name and 
consequently that no implied warranty could hâve arisen as to fitness.* 

2 In View of the fact that the question of implied warranty was submltted 
to the jury, it has, of course, been unnecessary hère to consider how far, If 
at ail, that question might as matter of law hâve been governed by thè express 
îerms of the contract itself as respects the contention that the crans was sold 
under its patent or trade name. See, for example, majority and minority 
opinions, with citations, In Davis Calyx Drill Co. v. Mallory, 137 Fed. 332, 334, 
338, 69 C. 0. A. 662, 69 !.. H. A. 973 (G. O. A. 8) ; also Savery Hôtel Co. v. 
Under-Feed Stoker Co., 178 Fed. 806, 808, 102 C. C. A. 254 (O. C. A. 8) ; Baei 
Grocery Co. v. Barber MUling Co., 223 Fed. 969, 972, 139 O. O. A. 449 (O. a 
A. 4). 
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It is not necessary further to pursue the subject; we hâve consid- 
ered the other assignments, and hâve found no prejudicial error; ac- 
cordingly the judgment will be affirmed. 



ZAJKOWSKI V. AMERICAN STEEL & WIRB CO. 
(Circuit Court of Appeals, Sixth Circuit. December 5, 1918.) 

No. 3195. 

1. Masteb and Servant ®=»256(2) — Injubies to Servant — Occupational 

DiSEASE — Cause of Action. 

Pétition of servant, employed in opération of flnishing rolls for press- 
ing sheets of steel, rendered blind and invalided in liis employaient, held 
to State facts constituting a cause of action for damages due to an occu- 
patlonal disease incident to work plalntifE was performlng. 

2. Masteb and Seevant i®=s>150(2) — Injtjeies to Servant — Occupational Dis- 

EASES WaRNINGS. 

Where an employer continues an employé for a substantlal tlme in 
work under conditions which, in the absence of précautions, are calculated 
to engender disease, it is the employer's duty to v?am and instruct the 
employé, and to furnlsh hlm with efCective means to avoid the danger. 
8. Mastee and Servant <S=s94 — Injuries to Servant — Occupational Dis- 
ease — Violation of Statute. 

Under Page & A. Gen. Code Supp. Ohio, § 6330—1, the employer of an 
operator of flnishing rolls for sheet steel was liable for destruction of 
the health and sight of the operator, caused by the constant glare of 
strong llght on the rolls he was requlred to inspect; the légal conséquences 
of violating the statute not being llmlted to the penalty prescribed In 
section 6330—0. 

4, Négligence <S=>6 — Violation or Pénal Statotte. 

Where a statute, though pénal in character, plainly imposes a duty for 
the benefit of a class of individuals, a right of action accrues to a person 
of such class, injured through breach of the duty. 

5. Masteb and Servant <S=376(2) — Workmen's Compensation Act — Occupa- 

tional Disease. 

In View of Const. Ohlo, art. 2, as amended September 3, 1912, and hi 
View of Page & A. Gen. Code Supp. Ohio, § 6330—1, the Workmen's Com- 
pensation Act of the State (103 Ohlo Laws, p. 72, approved March 14, 1913) 
has no application to the case of an operator of sheet steel flnishing rolls, 
blinded and invalided by the strong glare of powerful lights from the 
glittering surfaces he had to inspect, an occupational disease. 

In Error to the District Court of the United States for the Eastern 
Division of the Northern District of Ohio ; D. C. Westenhaver, Judge. 

Action at law by Mike Zajkowski against the American Steel & 
Wire Company. To review a judgment for défendant, plaintiflf brings 
error. Judgment reversed, and case remanded for further proceed- 
ings not inconsistent with the opinion. 

We understand the theory of this action to be that It Is one to recover 
damages arising under conditions calculated to cause and causing an occu- 
pational disease. The case was disposed of below upon the pleadlngs and 
the opening statements of counsel. The pétition, a very long one, In sub- 
stance States: The plalntlfif, as an employé of défendant, was for two years 
occupied In the opération of certain power-driveh flnishing rolls which with 
certain aies were used for pressing sheets of steel and forming them into 

^=»For other caaes see samt toplc ft KBT-NUMBBR lu ail Key-Nùmbered Dlgests ft Indexe* 
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deslred slzes, and In seeing that the sheets of Steel as they came from the 
roUs were of perfect texture and précise dimensions, and, at the same 
time, measuring the steel în a minute and partlcular way through the use 
of délicate measuring instruments. Thla was done under electric lights of 
hlgh power and in substantial part maintained about 18 Inches above the 
plane of the steel sheets. The surfaces of the sheets were "almost as bright 
as a mlrror," and the surfaces of the roUs were bright ; the sheets were long 
and as they came from the rolls they were continuously "waiving, shaking, 
and wobbling," so that there was at ail tlmes an intense glare of llght, and 
at times flashes of light cast into plalntiff's eyes. Plaintiff was obliged to 
strain his eyes to the utmost in order to discover the condition of the sheets 
with respect to texture and dimensions, Irregularities, and scratches. De- 
fendant's foreman found it necessary to use a magnlfylng glass to Inspect 
plalntiff's worls. To produce steel sheets of the quality Indlcated, they were 
put through varions processes, such as dipping Into chemicala and applying 
olls, grease, and water, before reacbing the rolls, and thus plaintIfE's eyes, 
hands, and System became saturated with thèse substances, so that hls health 
and the sight of both eyes were ultimately destroyed. Meanwhlle he noti- 
fled défendant that his eyesight was becomlng "blurred and foggy," and that 
he could not read the gauglng instrument as freely as before. Thls brought 
about an examina tlon on the part of defendant's physician; but plaintiff was 
sent back to his work, and he remalned untll March, 1916, when he notlfled 
défendant that he could not see to do the work ; he was thereupon led by 
defendant's foreman from the promises and "told to go home." In the course 
of his work he was not provided with goggles or other deyices to prevent 
the splashlng of liquids Into his eyes or to diminish the strain upon them. 
Défendant gave hlm no notice or warning of the dangers of injury to his 
eyesight or health, nor Instructions in that behalf, and he was Ignorant of 
thèse dangers. He had been in defendant's employ some four years when he 
was ordered to enter upon the work above described ; at tlie time of èntering 
upon the new work he was poasessed of perfect eyesight and health. ïhe 
dlsease so contracted was aggravated through the overheated condition of 
the place in which plaintiff was requlred to work, and also through extra 
exertions caused by defects in the machinery and lack of necessary assist- 
ance; and plaintiff frequently complalned to défendant conceming the de- 
fective condition of the machinery, and repeated promises were made to 
remedy the defects, tliough thèse promises were not kept. Damages are claim- 
ed in the sum of $50,000. 

The answer admits defendant's opération of the plant for the alleged pur- 
pose of manufacturing wire and other products, that plaintiff was in i1:s em- 
ploy as a laborer, dénies the other allégations of the pétition, and as a 
further défense avers that It had complied with the Workmen's Compensation 
Act of Ohio, and that by reason thereof plaintiff is not entitled to maintalu 
the action. It was in effect admltted in the statements of opposing counsel 
that défendant had complied with the requirements of the Compensation Act. 

At the close of the openlng statements of counsel and on motion of défend- 
ant a verdict was dlrected in Its favor, and judgment entered accor'dlngly, 
upon which plaintiff below founds the writ of error. 

Louis H. Winch, of Cleveland, Ohio, for plaintiff in error. 
Wm. L. Day, of Cleveland, Ohio, for défendant in error. 

Before WARRINGTON and KNAPPEN, Circuit Judges, and 
McCALL, District Judge. 

WARRINGTON, Circuit Judge (after stating the facts as above). 
[1] In the view of the leamed trial judge, the Workmen's Compen- 
sation Act (102 Ohio Laws, p. 524) gave to défendant immunity from 
any right of action that might otherwise hâve accrued to plaintiff under 
the facts alleged in his pétition. Laying that act to one side for the 
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présent, we think'the pétition states facts constitutin^ a cause of ac- 
tion for damages due to an occupational disease which was incident 
to the wbrk plaintiff was performing. Diseases of occupation hâve 
been the subjects of much concern and investigation both abroad and 
in our own conntry. Such diseases, of course, signify causes and con- 
ditions, whether natural or artificial, which attend the performance o£ 
work and injuriously affect the persons exposed. They hâve been 
variously defined, such as, for instance, "the poor health which re- 
sults f rom working under improper conditions" ; again, "disease due 
to the employment" ; and Dr. Thompson, in his récent work on Occu- 
pational Diseases, says that such diseases — 

"may be defined as maladies due to spécifie poisons, mechanleal Irritants, 
physleal and mental strain, or faulty environment, resultlng from spécifie 
conditions of labor. ♦ ♦ * They arise from a great variety of poisons, 
irrltatlng substances, and exposure to unusual physleal conditions." 

The occupation described in the pétition extended over a period 
of more than two years, and the disease complained of developed and 
progressed by graduai process until it culminated at last in the loss of 
plaintiflf's eyesight and health alike. Plaintiff's trouble was not due 
to causes outside of the environment of his work, nor was it one of 
accident or of traumatism in the sensé of violence; it was due to 
causes incident to his service whose efïects upon his eyesight and 
health are alleged to hâve been unknown to him though within knowl- 
edge reasonably imputable to défendant. The instant case is broadly 
distinguishable from that of Industrial Commission v. Roth, 120 N. 
E. 172, 16 Ohio Law Rep. 251, 252, 254, to be reported in 98 Ohio 
St. 34, where Roth, thous;h not a painter, was directed temporarily to 
do some painting, and died from inhaling poisonous fumes and va- 
pors arising from a bucket of hot paint ; and his death was held to be 
the resuit of an "accidentai and unforeseen inhaling" of a "spécifie, 
volatile poison or gas," and not the resuit of an "occupational disease" ; 
indeed it was said by Judge Donohue in the course of the opinion : 

"In thls case it Is admltted that the deceased was a common laborer, and 
that the disease of lead poisonlng Is not incident to his regular occupation, 
but, on the contrary, is Incident to the work In which he was employed for 
the two days preceding his illness." 

[2] The case set out in the pétition falls well within principles of 
the common law. The gênerai rule is that where an employer places 
and continues an employé for a substantial length of time in the reg- 
ular performance of work and under conditions which, in the absence 
of préventive means and précautions, are calculated to engender in 
the employé a disorder of serious and injurions character, regardless 
of the name by which the disease is known, it is the duty of the em- 
ployer to warn and instruct the employé as to the dangers and to f ur- 
nish him with reasonably efifective means to avoid them, and where 
as the direct resuit of failure to perform this duty an employé in the 
exercise of reasonable care suffers injury through a disorder so con- 
tracted, he is entitled to recover. Wiseman v. Carter White Lead Co., 
100 Neb. 584, 587, 589, 160 N. W. 985 ; Thompson v. United Labora- 
tories Ce, 221 Mass. 276, 280, 108 N. E. 1042; Fox v. Peninsular, 
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etc., Works, 84 Mich. 676, 682, 48 N. W. 203; Wagner v. Jayne 
Chemical Co., 147 Pa. 475, 479, 23 Atl. 772, 30 Am. St. Rep. 745 ; 
Meany v. Standard Oil Co. (N. J. Sup.) 55 Atl. 653 ; Pigeon t. Fuller, 
156 Cal. 691, 698, 701, 105 Pac. 976. 

[3, 4] Furthermore, récognition of the right of recovery upon facts 
such as are stated in the instant case is found in both constitutional 
and statutory provisions of Ohio. By amendment of September 3, 
1912, to article 2 of the Ohio Constitution (Page's Annotated Consti- 
tution [Ed. 1913] pp. 171 to 217, § 35), provision was made looking 
to the compensation of "workmen and their dependents, for death, 
injuries or occupational disease, occasioned in the course of such 
workmen's employment," through laws to be passed by the General 
Assembly; section 35 providing however that — 

"No right of action shall be taken away from any employé when the In- 
Jury, disease or death arlses from fallure of the employer to comply with 
any lawful requlrement for the protection of the lives, health and safety of 
employés." 

On May 6, 1913, the General Assembly of Ohio passed a statute 
entitled "An act for the prévention of occupational diseases with spé- 
cial référence to lead poisoning." 103 Ohio Laws, 819 to 824. Sec- 
tion 1 of the act (section 6330 — 1, Page & A. Gen. Code Supp. Ohio) 
provides : 

"Every employer shall, wlthout cost to the employés, provide reasonably 
effective devlces, means and methods to prevent the contraction by his em- 
ployés of illness or disease Incident to the work or process in whlch such 
employés are engaged." 

In distinct sections of the same act the manufacture of certain named 
products of lead is declared to be "especially dangerous," and employ- 
ers engaged in the manufacture of thèse products are required to fur- 
nish devices and means of spécifie kinds to avoid the dangers of lead 
poisoning. Section 9 imposes penalties upon employers for violation 
of certain sections of the act, including section 1, which are applica- 
ble to the particular business in which the offending employer is en- 
gaged. Argument is not necessary to show that the purpose of this 
législation was to impose upon employers duties designed for the 
protection of their employés. The effect of the first section, 6330 — 1, 
is to charge the employer with the duty to protect employés from 
the contraction of disease which is incident to the work they are re- 
quired to perform. The intent plainly is to require the employer, 
where necessary, to ascertain what "devices, means and methods" 
are "reasonably effective" to prevent contraction of an occupational 
disease; and certainly in most instances the employer rather than the 
lawmaker is qualified rightly to understand what measures are nec- 
essary. The class of business occupations thus dealt with manifestly 
differs from the class of manufactures contemplated by the sections 
relating to lead products; since the first class would seem to concern 
work and processes involving dangers not so well known as those at- 
tending the manufacture of lead products. 

The purpose to impose duties upon employers embraced in the 
first class as well as the second is accentuated by the imposition of 



ZAJKÔW8KI r. AMERICAN STEEL & WIRE CO. 13 

(2B8P.) 

penalties upon both classes alike ; and while there might be greater 
difEculty in proving an offense under the first class than under the 
second, the duty is none the less positive in character in the one than 
in the other. Thèse features dérive emphasis in the instant case f rom 
the allégations that défendant provided no measures whatever for the 
protection of plaintifï's eyesight and health. It hardly is necessary 
to add that the légal conséquence of violating section 6330 — 1 is not 
limited to the penalty prescribed in section 9 of the act ; for the rule is 
that where a statute, although pénal in character, plainly imposes a du- 
ty for the benefit of a class of individuals a right of action accrues to 
a person of that class -who is injured through breach of the duty. 
Variety Iron Co. v. Poak, 89 Ohio St. 297, 303, 307, 106 N. E. 24; 
N. Y., C. & St. L. R. R. Co. v. Lambright, 5 Ohio Cir. Ct. R. 433, 434; 
Narramore v. Cleveland, C, C. & St. L. Ry. Co., 96 Fed. 298, 300, 37 
C. C. A. 499, 48 L. R. A. 68 (C. C. A. 6) ; 2 Cooley on Torts (3d 
Ed.) pp. 1400, 1408, and citations. 

[5] We thus corne to the ruling below. In considering the pé- 
tition the District Judge said: 

"If It does not state a cause of action under the Workmen's Compensation 
Law and within the exception of the Workmen's Compensation Law, it does 
not seem to me that the pétition states any kind of cause of action." 

We are, however, convinced that this act bas no bearing upon the 
instant case. The act, as the name usually given to it indicates, pro- 
vides for the collection of a state Insurance fund and its disbursement 
among employés. According to the title of the act, the fund is de- 
signed "for the benefit of injured, and the dependents of killed em- 
ployés" (103 Ohio Laws, 72, approved March 14, 1913). Section 13 de- 
fines employers to whom the act is applicable. Section 22 provides for 
employers' payments of premiums. Section 23 is in part as f ollows : 

"Employers who comply with the provisions of the last precedirig section 
shall not be liable to respond in damages at common law or by statute, save 
as hereinafter provided, for injury or death of any employé, wherever oo- 
curring, during the period covered by such premlum so paid into the state 
Insurance fund. ♦ • • " 

The saving clause so referred to is found in section 29, which in 
substance provides that "where a personal injury is suffered by any 
employé or wrhere death results to an employé from personal injury 
* * * while in the course of employment," an employer who, bas 
paid bis premiums shall not be liable unless such injury or death shall 
hâve arisen from the "willful act" of the employer or from the em- 
ployer's failure to comply with any "lawful requirement for the pro- 
tection of the lives and safety of employés," but in either of the latter 
events "nothing in this act contained shall affect the civil liability of 
such employer." 

It is to be observed that the act is limited to compensation for "in- 
jury" or "death" of employés; it makes no provision in that behalf 
for disease. We hâve seen that the Constitution permits the passage 
of laws providing compensation for employés or their dependents in 
cases of "death, injuries or occupational disease." Industrial Com- 
mission v. Brown, 92 Ohio St. 309, 110 N. E. 744, presented tiie ques- 
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tion whèther Brown, an employé who had contractée lead poisoning 
in the course ôf his employment, was entitled to participate in the fund 
designed for the compensation of employés under the original Work- 
men's Compensation Act of May 31, 1911 (102 Ohio Laws, 524), which, 
of course, was before adoption of the constitutional amendment. Brown 
applied to the proper oificial board for compensation and his claim was 
disallowed ; he appealed to the Hamilton common pleas, where he re- 
covered judgment, which necessarily entitled him to be paid out of 
the insurance fund (section 36, Id. p. 531), and this action was affirm- 
ed by the Court of Appeals of the same county, though reversed by 
the Ohio Suprême Court. The Compensation Act then under considér- 
ation, like the présent one, provided only for "injuries or death." Sec- 
tion 20—1, 21—2, Id. 528, 529. In' the course of the opinion Chief 
Justice Nichols said (92 Ohio St. 314, 110 N. E. 746): 

"It Is to be observed that the constitutional amendment differentiates be- 
tween Injuries and occupational disease. It clearly recognlzes three distinct 
classes for which provision may be made: (1) Injuries resultlng In death; 
(2) nonfatal injuries ; and (3) occupational diseases — and ail are to be llmlted 
to such as might be occasioned in due course of employment. The présent 
law speciflcally provides for compensation for two of thèse classes only and 
signiflcantly omlts any provision for compensation for the third class. Were 
this claim one that had accrued under the new law, the court could only 
construe the passage In dispute, in the Ught of the Constitution, as whoUy 
excluding any compensation for Injury by disease, whether occupational or 
otherwise. The Législature would hâve been within Its constitutional rlghts 
had it induded the thlrd class, and Its failure to do so, under the clrcum- 
stances, makes of It a case of designed omission." 

This ruling was approved in Industrial Commission v. Roth, supra, 
16 Ohio Law Rep. 253. The case of Roth, like that of Brown, grew 
out of an application to the proper board for compensation to be paid 
out of the insurance fund. The daim was disallowed by the board 
on the theory that Roth had died of an occupational disease, and this 
déniai was in effect aifirmed on appeal to the Jefferson common pleas, 
but was reversed in the court of appeals of that county, and the re- 
versai was affirmed in the Suprême Court on the ground, as we hâve 
already pointed out, that Roth had met his death through an "acci- 
dentai and unforeseen inhaling" of a "spécifie volatile poison or gas" 
and not f rom an "occupational disease" ; but the imphcation is clear 
that if the death had resulted from that disease the right to participate 
in the insurance fund would hâve been denied ; indeed it is declared 
both in the first paragraph of the syllabus and in the opinion (16 
Ohio Law Rep. 251, 254) that an occupational disease is "not within 
the contemplation of the Workmen's Compensation Law." The im- 
pelling feature of thèse décisions, when considered together, is that 
Brown's claim failed because he was affected by an occupational 
disease, while Roth's succeeded because his death was not the resuit 
of occupational disease, but of an accident. 

It results, in view of the controUing authority of thèse décisions, 
that the Compensation Act is inapplicable, and, it need not be said, 
that the exemption from liability given by section 23 of the Compen- 
sation Act to employers who comply with the provisions of section 22, 
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and the exceptions contained in section 29 in relation to employers 
who are open to the charge of willful acts or failure to perform any 
lawful requirement within the meaning of that section, are not of prés- 
ent importance. It cannot be that the Compensation Act was designed 
to take away any right of action as respects a claim, like the one hère 
involved, which the act does not purport to include or to allow to be 
paid out of the insurance fund. Any view to the contrary must 
ascribe to the General Assembly at once a purpose to frustrate the 
power vested by the Constitution in respect of occupational disease 
and a lack of purpose through section 6330 — 1 to grant relief of any 
character to employés contracting such disease. That statute was pass- 
ed after the Compensation Act, and, as already shown, was intended 
to create and préserve rights of action where the duty it imposes is 
violated. For similar reasons the case of Woodenware Co. v. Schorl- 
ing, 96 Ohio St. 305, 117 N. E. 366, Ann. Cas. 1918D, 318, relied 
on by the company, is not on its facts relevant. Schorling sustained 
injuries through the fall of lumber from a car, which clearly brought 
his case within the Compensation Act ; and although his employer had 
complied with the act Schorling sought recovery by an ordinary action 
at law. Among the grounds urged was that under section 35, art. 2, 
of the Constitution, and section 29 of the Compensation Act, sections 
15 and 16 of the Industrial Commission Act constitute "lawful re- 
quirements" for the violation of which the action could be maintained ; 
but it was in efFect held that those sections are not self-executing and 
must be supplemented by spécial orders of the Industrial Board. Id. 
96 Ohio St. 320, 321, 117 N. E. 366, Ann. Cas. 1918D, 318. Thus 
the décision in that case, like thfi scope of the statutes it construed, 
does not reach the question involved in the instant case. In fact, 
Judge Johnson said (at page 317 of 96 Ohio St., at page 370 of 117 
N. E. [Ann. Cas. 1918D, 318]): 

"There Is nothing in the Industrial Commission Act which indlcates an 
Intention of the Législature to enlarge or dimlnlsh the rights of employés 
and employers under the Compensation Act, which had then recently been 
passed." 

The Industrial Commission Act was approved March 18, 1913 (103 
Ohio Laws, 95, 110), while, as we hâve said before, section 6330—1 
was approved the following May 6th (Id. 819, 824), and no référence 
was made in the last statute either to the Compensation Act or the 
Industrial Commission Act. Section 6330 — 1 stands alone as the lat- 
est expression of the législative will ; it is in terms both complète and 
imperative; it should be given effect. 

When it is remembered that plaintiff's action is based upon alleged 
négligence of défendant and freedom from fault of his own, the con- 
clusion must follow that it was error to deny a right of recovery both 
under the common law and section 6330 — 1. 

Accordingly the judgment is reversed, with costs, and the case is 
remanded for further proceedings not inconsistent with this opinion. 
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YOUTSBY y. NISWONGBR. 

(Circuit Court of Appeals, Slxtli Circuit. November 6, 1918,) 

No. 3202. 

1. Appeai, and £}bbob <S=792 — ^Dismissal — Necessitt foe Motion. 

The Circuit Court of Appeals will, on Its own motion, dismlss an appeai, 
where It appears that It was not taken in time. 

2. Bankruptcy i©=»461 — Appeal — Time foe Taking. 

While an appeai, under Bankruptcy Act, § 25a (Comp. St. § 9609), pro- 
viding for appeals in bankruptcy proceedlngs, must be taken wlthln the 
10 days permitted, an appeai under section 24a (section 9608) relating to 
appeals in controversies arising in bankruptcy, may be taken at any 
time within 6 montbs. 

3. Bankkuptct <g=»440 — Contbovekst in Bankbuptct — ^What is. 

Proceedings on motion by bankrupt after discharge to reopen estate on 
the theory that his interest in land had Improperly been scheduled as life 
estate, instead of fee-simple estate, etc., held not to présent a controversy 
arising in bankruptcy, appealable under Bankruptcy Act, § 24a (Comp. St. 
§ 9608), but to be reviewable by pétition to revise, under section 24b; it 
appearing that proceeding was of the most summary character, 

4. Wiixs <g=442 — Construction — Intention of Testatoe. 

The clearly expressed Intention on the part of testator as to Interest 
devised should govern, unless forbidden by law. 

5. WiLLs <S=»e07(l) — Construction — Inteeest Devised — Estâtes Tail. 

Where an Ohio testator devised lands to his chlldren for their natural 
life, directing that on their death the property should go to thé heirs of 
their body, but if any should die without leaving heirs of their body tne 
lands, subject to the rights of curtesy or dower of the spouses of such 
chlldren, should revert back and be divided equally between those living 
or their heirs per stirpes, held, under Gen. Code Ohio, §§ 8622, 10578, 
that a son of testator did not take n'a estate in fee, but his estate ended 
with his life and his issue took In fee simple. 
S. WiLLS ©=629 — Construction in Favor of Vestinq op Estaiks. 

The laws favor the vesting of estâtes, and they wlU be regarded as so- 
vestlng at the death of the testator, unless a contrary intention ap- 
pears. 

Appeai from the District Court of the United States, for the South- 
ern District of Ohio ; Howard C. Hollister, Judge. 

Pétition by William H. Youtsey to reopen bankruptcy proceedings 
after his discharge and settlement of the estate, against (îeorge Nis- 
wonger, trustée in bankruptcy. From an order denying the pétition, 
petitioner appeals. Affirmed. 

Alexander R. Hawthorne, of Troy, Ohio, for appellant. 
F. C. Goodrich and Wm. H. Gilbert, both of Troy, Ohio, for appel- 
lee. 

Before KNAPPEN and DENISON, Circuit Judges, and McCALL, 
District Judge. 

KNAPPEN, Circuit Judge. Pètitîoner was in the year 1913 ad- 
judged bankrupt on his voluntary pétition. He scheduled in connec- 
tion therewith his real estate- aS à "fee-tail estate'' in a quarter sectién* 
of land in Miami county, Ohio, "for life only," and "subject to an in- 

^=5>For otlier esses see same toplc & KET-NUMBBR In ail Key-Numbered Dlgests & Indexes 
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choate right of dower" in his wife; also subject to a lease, not hère 
important. 

Bankrupt's interest in the land was derived under the will of his 
father, who died in 1882. By that will the testator in terms gave a 
f arm to each of his five children ; each of four of them, including the 
bankrupt, being required to pay to the testator's widow a certain sum 
yearly during her lif e, in lieu of her dower rights in the several tracts 
of land. Then followed the express provision that the "devises to 
the several devisees as named are to be to them for their natural lives. 
And on their decease to go to the heirs of their bodies, and if any die 
leaving no heirs of their bodies, then their devise to revert back (sub- 
ject to right of curtesy or dower as the case may be) and as hereafter 
provided, and be divided equally between those living or their heirs 
per stirpes." The foregoing provision was immediately explained by 
the testator as meaning "although the f ee to the several tracts of land by 
me devised to my several children does not vest in them, but in the heirs 
of their bodies, that the wives and the husbands of said children here- 
in named, now married or that may hereafter marry, shall hâve the 
same interest of dower or curtesy, as though the fee had vested in 
my said sons and daughters. Except if any die without heirs of their 
bodies, then to revert as above provided by me in this my will." Tes- 
tator's wife died in the year 1907 ; bankrupt having meanwhile made 
to her the annual money payments required by the will. When bank- 
ruptcy occurred, bankrupt had a wife and two living adult children, 
each of whom was the parent of living children. 

The bankrupt's estate, so scheduled, was sold in the course of bank- 
ruptcy administration to one of the bankrupt's sons, and the sale duly 
confirmed. The son thereupon conveyed to his mother an estate in the 
land for her lif e ; she also claiming an inchoate dower interest under 
the will, as the bankrupt's wife. 

The bankrupt was discharged in the year 1914. In the year 1917, and 
after the estate had been distributed and closed, the bankrupt petitioned 
the District Court to open up the case, on the ground that his interest 
in the land had by mistake been scheduled as a life estate instead of a 
fee-simplp estate, whereby his unsecured creditors received nothing, 
whereas the f ee-simple estate was worth more than enough to pay cred- 
itors in full. He asked that his "trustée carry out his trust as provided 
by act of Congress," etc. Notice of the motion was given by the bank- 
rupt to the son named, as well as to the bankrupt's wife, and the two 
were heard in opposition to the motion, although they otherwise 
made no appearance or intervention. Judge Hollister, who presided be- 
low, held that the bankrupt had but a life estate, and that he properly 
so scheduled his interest. The motion to reopen the case, which was al- 
so recited in the court's opinion as one to set aside the discharge in 
bankruptcy, was denied. This appeal is from that déniai. 

The bankrupt's son and wife were not made parties to the appeal 
by service of citation or otherwise, and hâve not been heard in this 
court, except as they presented their view of the merits in connection 
with their motion to dismiss the appeal, on the grounds, first, that it 
came too late, and, second, that the order was not appealable. 
258 F.— 2 
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[1-3] Whether or not they are entitled to make this motion îs un- 
important, for it would be our duty to dismiss the appeal on our own 
motion in case it did not lie or was not taken in time. If the appeal is 
to be'regarded as the motion treats it, as taken under section 25a (Act 
July 1, 1898, c. 541, 30 Stat. 553 [Comp. St. § 9609]), it would hâve to 
be dismissed for the reason that it was not taken within 10 days, even 
if it could be thought to fall within that section. The appeal was, 
however, in time if it cornes under section 24a, relating to "controver- 
sies arising in bankruptcy" — such appeals being permitted within six 
months. In re Gold (C. C. A. 7) 210 Fed. 410, 414, 127 C. C. A. 142. 
An ultimate controversy as to the title of the land, duly instituted as 
between the bankrupt estate and adverse claimants, would doubtless 
be a "controversy" within section 24a. But such controversy was not 
ultimately submitted. While the déniai of the motion was based upon 
an adverse construction of the bankrupt's claimed title, such décision 
was incidental to the déniai of the motion to reopen. Had administra- 
tion been reopened upon the court's conception that the bankrupt owned 
an estate in fee simple, the reopening of administration would not hâve 
been an adjudication in the trustee's favor or against adverse claim- 
ants. It would still hâve been necessary to an adjudication that further 
proceedings be instituted to test the title, with opportunity to ail ad- 
versely interested to be heard, including, at least, the other son of the 
bankrupt and perhaps other contingent heirs. Indeed, the bankrupt's 
son and wife, who were heard in opposition to the motion to reopen, 
were evidently notified of the hearing, not as claimants of the fee, but 
only as purchasers of the life estate; and, as already said, even the 
purchasers were not made parties to this appeal. The motion to re- 
open was a proceeding of the most summary character, not even ac- 
companied by possession on the part of the estate of the property in 
question. It would seem a strained construction to hold this proceed- 
ing, so far as it had gone, as of a plenary character, or more than 
merely a step in the course of administration. If of the latter char- 
acter, it was reviewable by pétition to revise, under section 24b (Comp. 
St. ,§ 9608). In re Jacobs (C. C. A. 6) 241 Fed. 620, 154 C. C. A. 378; 
Barnes v. Pampel (C. C. A. 6) 192 Fed. 525, 113 C. C. A. Sl-^remedies 
under sections 24a and 24b, being mutually exclusive. Barnes v. Pam- 
pel, supra. We prefer, however, not to base our disposition of the 
case upon the nonappealability of the order below, for we think the 
bankrupt's claim of title on which the motion below was based is with- 
out merit. 

[4-8] An intention on the part of the testator that the bankrupt 
should take only an estate which should end with his life, and that 
thereupon it should pass to the bankrupt's heirs, is expressed as plainly 
as language can well state it ; and it is a commonplace that the testa- 
tor's intent, when clearly shown, must govern, unless the resuit is for- 
bidden by law. It is not so forbidden. 

In the matter of Andrew S. Youtsey, Bankrupt (D. C.) 260 Fed. 423, 
15 Ohio Law Rep. 125, Judge Sater considered the title to a farm 
derived by Andrew, a brother of the présent bankrupt, likewise under 
the father's will in question, and held that the testator did not create 
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a fee tail, but a life estate in Andrew, with vested remainder in his 
children. Judge HoUister applied this view to the présent bankrupt's 
title. In the Andrew Youtsey Case it was necessary to define the ac- 
tual estate held by Andrew on account of certain conveyances and 
transactions by parties interested in the estate remaining af ter the ter- 
mination of the bankrupt's estate. Such considérations do not exist 
hère. For the purposes of the case before us it is immaterial whether 
the devise was, in légal définition, to the bankrupt for life and after 
his death to his heirs in fee (subject only to the provision for dower 
by the bankrupt's wife), or whether of a fee tail, passing after the 
bankrupt's death to the heirs of his body instead of to his heirs gen- 
erally ; for, as applied to the first contingency, the Ohio statute (G. C. § 
10578) provides that "the conveyance shall vest an estate for life only 
in such first taker, and a remainder in fee simple in his heirs" ; and 
as to the other contingency, it is declared with equal plainness (G. C. 
§ 8622) that "ail estâtes given in tail shall be and remain an absolute 
estate in fee simple to the issue of the first donee in tail." Thus, in ei- 
ther contingency, the bankrupt's estate ended with his life. This resuit 
is not affected by the construction placed by the Ohio courts upon sec- 
tion 8622, by which the children of the bankrupt (if he is a donee in 
tail) took no estate in the land which they could alienate during their 
father's lifetime. Dungan v. Kline, 81 Ohio St. 371, 90 N. E. 938. 
Nor, treating the estate in question as one in fee tail, is it important 
whether the bankrupt's interest as first donee was technically a mère 
life estate or a tenancy for life of an entailed fee. See Harkness v. 
Corning, 24 Ohio St. 416, 426, and foUowing; Dungan v. Kline, supra, 
81 Ohio St. 371, 382, 90 N. E. 938 and following. Regardless of légal 
terminology, his estate ends with his life, he is without power to convey 
an interest which will continue thereafter, and his issue take in fee sim- 
ple. PoUock V. Speidel, 17 Ohio St. 439 ; Harkness v. Corning, supra ; 
Dungan v. Kline, supra. The dower right given to the bankrupt's wife 
seems, under the Ohio statutes to be consistent with an estate in fee 
tail. Harkness v. Corning, supra, 24 Ohio St. 416, 429. 

The argument in support of the bankrupt's contention that under 
his father's will he took a f ee-simple estate seems to be that the testator 
intended to pass the entire title to some one, that the will speaks f rom 
the testator's death, that at that time neither of the bankrupt's sons 
were living and there were thus no heirs of the bankrupt's body, and 
that therefore the entire estate vested in him as the first donee. 

This contention seems to us completely answered, first, by the fact 
that the language of the will plainly excludes the notion that the "heirs" 
of the bankrupt's body who were in the testator's mindwere merely 
those who might be in existence at the latter's death ; and, second, by 
section 8622 of the General Code, which, after declaring that "no es- 
tate în fee simple, fee tail or any lesser estate in lands or tenements, 
lying within this state, shall be given or granted, by deed or will, to any 
person or persons but such as are in being," adds, "or to the immédi- 
ate issue or descendants of such as are in being at the time of making 
such deed or will ; and ail estâtes given in tail shall be and remain an 
absolute estate in fee simple to the issue of the first donee in tail." We 
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are not cited to, nor hâve we found, any décisions of the courts of Ohîo 
or elsewhere tending to sustain appellant's contention, in the face of 
the statute just cited. The authorities are otherwise. 

The rule that the law favors the vesting of estâtes, and that they 
will be regarded as so vesting at the death of the testator unless a con- 
trary intent appears, has upon this record little, if any, application. 
There is no point in the argument that the testamentary provision in 
question violâtes the rule against perpetuities. Gen. Code Ohio, § 
8622; Turley v, Turley, 11 Ohio St. 173; Dungan v. Kline, supra; 
In re Andrew S. Youtsey, Bankrupt, supra, 14 Ohio Law Rep. at page 
129. 

In view of what we hâve said, it is not very material whether the ap- 
peal is dismissed or the order below afïirmed. Our disposition will take 
the latter form. 



CITY OF PADTJCAH v. PADUCAH WATEB CO. 

(Circuit Court of Appeals, Slxth Circuit. March 4, 1919.) 

No. 3158. 

Appeal and Erbob <©=781(2) — Détermination of Moot Question — Suit bt 
Wateb Company Against Otty — Bepeal or Oedinance. 

Where a water company sued the clty to restrain enforcement of an 
ordlnance and resolution, as impairing the obligation of the water supply 
contract between the company and the clty and as depriving the company 
of its property without due process of law, and the city repealed Its ordl- 
nance, the question Involved became moot, and decree for the company will 
be reversed and the suit dismissed, despite the fact that the resolution of 
the city, involving a question of remote rather than présent concem, was 
adopted after the beginning of suit and the repeal of the ordlnance. 

Appeal from the District Court of the United States for the West- 
ern District of Kentucky ; Walter Evans, Judge. 

Suit in equity by the Paducah Water Company against the City of 
Paducah. From decree for plaintiff, défendant appeals. Reversed, 
and cause remanded, with direction to dismiss the suit. 

This suit grew out of a question arising in the city of Paducah, whether 
as respects streets about to be permanently paved the cost of renewing or 
replaclng therein service pipes Connecting the water mains with the property 
Unes of consumers should be borne by the water company or by the abutting 
owners. 

The city of Paducah, under an ordlnance as amended In October, 1884, 
granted to J. A. Jones and his assigns the privilège of constructing and operat- 
ing waterworks, and of laying mains, conduits, and pipes, with lire hydrants, 
in and along the streets, alleys, avenues, and public grounds of the city, to 
supply water for both public and private purposes during a term of 40 years, 
unless the works should be purchased by the city. The Paducah Water 
Company, a Kentucky corporation, appears to hâve succeeded to this grant 
as early as 1887 and to hâve operated the plant ever since. The ordlnance 
prescribed annual rentals which the clty itself undertook to pay during a 
term of 20 years for the supply of water through certain flre hydrants to be 
placed on the water mains at points it should sélect; also gênerai water 
rates "equal to, but not exceeding, the average rates charged" in flve named 
cities ; but the crantée was dlstinctly requlred to "furnish water free of 

^=»Fof otHer c^ses see same topio & KBY-NUMBBR In ail Key-Numbered Dlgests & Indexai, 
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charge to ail city buildings, public schools, and churches, also one public 
drinking fountaln for ntan and beast in each ward of the dty, at sucb places 
as the council may deslgnate, also, one fountain in each and every public 
park the city may hereafter establish and one in the courthouse square." 

While the ordlnance forbids under penalty any person or corporation to 
take or use water from the worka "for domestic or other purposes without 
contracting for same," It makes no spécifie provision for service pipes, and 
so does not expressly Impose any obligation upon the company nor upon the 
consumer to pay the cost of installing, Connecting, or renewing such pipes. 
No showing or question is made concerning payment for service pipes used in 
fumlshlng water free of charge. It Is, however, in substance shown that, 
from the installation of the water works until the présent controversy arose, 
the service connections and pipes used in supplylng water to prlvate con- 
sumers were furnished by the abutting property owners and at their ex- 
pense through plumbers employed by them and licensed by the city; that 
the water company has unlformly repaired "such pipes between the mains 
and the property Unes when necessary," though where streets were per- 
manently improved under direction of the city the abutting owners hâve made 
renewals of service connections and pipes. 

On, May 30, 1917, the city adopted an ordlnance which in efCect required 
the water company upon 10 days' notice to "renew or replace, at its own 
expense, any service pipes extending from the water mains • • • to 
the property Unes of the water consumers," denounced failure so to do as a 
misdemeanor and, upon conviction, imposed a fine of $5 for each day the 
company should fall or refuse to comply wlth the notice, providing, however, 
that such notice should not be glven "except in the case of service pipes in 
and under streets to be paved with permanent ♦ • * pavement," and that 
such renewals or replacements should not be required except where the com- 
missioner of public works should find them to be necessary. On the Ist ot 
.Tune foUowlng, notice was given to the company to comply with the meas- 
ure. This was the flrst time the city in terms imposed that duty upon the 
water company. 

On June 8th the company commenced the présent suit to restrain enforce- 
ment of the ordlnance, and according to one of the assignments of error a 
temporary restraining order was granted, though this does not otherwise 
appear in the record. On the day following, the city adopted an ordlnance 
repealing the one of May 30, 1917, and also passed a resolution rescinding 
ail action taken under the ordlnance so repealed, Including the service ot 
notice, and the city thereupon set up thèse facts both by spécial response and 
answer to the bill of complaint. 

After so attempting to restore the situation exlsting prlor to the ordlnance 
of May SOth, the city on July 9th passed a resolution reclting the existence 
of an emergency concerning a permanent reconstruction proposed of a por- 
tion of Jefferson street and the laying of water pipes therein, and of a con- 
troversy as to whose duty it was to lay the Connecting pipes between the 
mains and the property Unes, and thereupon providing that the commissioner 
of public Works should notify the water company to commence the laying 
and Connecting of such service pipes, and, in the event of the company re- 
fuslng or falling so to do, that the commissioner lay and connect such 
pipes, keeping an account of the cost, whlch it was further provided should 
be "chargea and collected either from the water company or the prlvate 
property owners as the courts may détermine." Pursuant to tlie resolution 
notice was on the same day served by the commissioner upon the company, 
and the resolution and notice were made the subject of an ameudment to the 
bill. 

After hearing, the court entered a decree (December 13, 1917) adjudging in 
efEect that the waterworks ordlnance of 1884 constituted a contract between 
the city and the company, that this contract deprlved the city of any right 
to compel the company to pay the cost of laying service pipes; that the or- 
dlnance of May SOth would impair the obligation of the contract in that it 
would Impose upon the company duties and obligations not provided for and 
not within the power of the city to exact ; that inasmuch as the ordinance ot 
May SOth was In force from its date until the adoption of the repealing or- 
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dlnance of June 9th, whlch was after the suit was begun, some obllgatlona 
under the provisions of the repealed ordlnance mlght be clalmed or at- 
tempted to be enforced by the clty. And the clty was perpetually enjolned 
from enforcing or attemptlng to enforce any portion o£ the repealed ordl- 
nance. For slmllar reasons the clty was perpetually enjolned from execut- 
ing or attemptlng to exécute any provision of the resolution of July 9th as 
agalnst the company, and the company was allowed Its costs. The city ap- 
peals. 

John K. Hendrick, of Paducah, Ky., for appellant. 
D. H. Hughes, of Paducah, Ky., for appellee. 

Before WARRINGTON and KNAPPEN, Circuit Judges, and 
COCHRAN, District Judge. 

WARRINGTON, Circuit Judge (after stating the facts as above). 
We do not see that the facts of the case, above in substance stated, 
présent any question calling for décision. The grounds of the com- 
pany's complaint are that the effect of the passage and enforcement 
of the ordinance of May 30, 1917, and the resolution of July 9th fol- 
lowing, would be to impair the obligation of the water supply contract 
of 1884 and'also to deprive the company of its property without due 
process of law. The repeal of this ordinance and rescission of the 
notice served under it rendered any inquiry into what the eflfect of its 
continuance and enforcement would hâve been upon the rights of the 
water company simply a moot question. It is the duty of courts to 
décide only real and pending issues, and not to pronounce judgment 
upon abstract propositions or moot questions, no matter how the opin- 
ion might aflfect future action in similar circumstances (Mills v. Green, 
159 U. S. 651, 653, 16 Sup. Ct. 132, 40 L. Ed. 293 ; Richardson v. Mc- 
Chesney, 218 U. S. 487, "492, 31 Sup. Ct. 43, 54 L. Ed. 1121) ; and the 
question is none the less moot where législation is the occasion of com- 
plaint and is repealed as hère during pendency of the suit (Berry v. 
Davis, 242 U. S. 468, 470, 37 Sup. Ct. 208, 61 L. Ed. 441). 

Furthermore, the resolution of July 9th présents a question of re- 
mote rather than présent concern. The most that can be said of the 
measure is that in the event of its exécution it would impose an obli- 
gation of an alternative character as respects the company and the 
property holders; for the resolution distinctly provides that the city 
itself shall at its own expense replace the service pipes in Jefïerson 
Street upon the mère refusai of the company so to do, and to look for 
reimbursement to the one or the other source of obligation according 
as the duty of replacement shall ultimately be judicially determined 
to rest upon the company or upon the property owners. Clearly, as 
respects any action that the city might bring against the company to 
recover the cost it had incurred in replacing the service pipes in 
Jefïerson street, the défense so far as remedy is concerned would be 
plain, adéquate, and complète at law. 

It results that the decree must be reversed and the cause remanded, 
with direction to dismiss the suit; and inasmuch as the ordinance of 
May 30, 1917, was repealed, and the resolution of July 9th passed, 
after the suit was begun, the costs in this court will be equally divided 
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JBDNG BOCK HONG et al. v. WHITE, Commissioner ot Immigration, • 
(Circuit Court of Appeals, Ninth Circuit. May 12, 1919.) 
No. 3145. 

1. Aliens (©=332(13) — Admission op Chinese — Revebsai, or Conclusion oi' 

Immigration Bueeau. 

If, taklng together dlscrepancies In the testimony of two Chinese ap- 
plying for admission to the United States as sons of a native-born citi- 
zen, the executive officers of thé Immigration Bureau and the Department 
of Labor found the évidence in support of the right to land and enter the 
United States was so impaired as to render It unsatisfactory, the court, 
on iipplicatiou of the Chinese for habeas corpus, is not authorized to re- 
verse tlie conclusion. 

2. Aliens iS=>32(18) — Exclusion or Chinese — Finality op Obdek of Execu- 

tive Officebs. 

Where the court cannot say that proceedings relative to the exclusion 
from the United States of two Chinese, claiming to be sons of a native- 
bom citizen, were manifestly unfair, or that the actions of the executive 
officers of the Immigration Bureau or Department of Labor prevented 
fair investigation, or that there was a manifest abuse of the discrétion 
eommitted to them by the statute, the order of the executive officers 
within the authorlty of the statute is final. 

3. Aliens ®=332(12) — Questions Reviewable — Objection Not Made Below 

OE ON Appeal. 

On appeal in habeas corpus proceedings by two Chinese, seeklng admis- 
sion to the United States as sons of a native-born citizen, a claim or ob- 
jection as to the proceedings of the immigration officers, not set forth in 
the pétition for the writ, and not made in the court below or on appeal, 
but made for the flrst time m the addendum to counsel's brlef after sub- 
mission of the case on appeal, cannot be considered. In the absence of a 
record presenting the proceedings referred to. 

Appeal from the District Court of the United States for the First Di- 
vision of the Northern District of California; Maurice T. Dooling, 
Judge. , 

Habeas corpus proceeding by Jeung Bock Hong and Jeung Bock 
Ning against Edward White, as Commissioner of Immigration at the 
Port of San Francisco. From an order discharging the writ, and re- 
manding petitioners for déportation, petitioners appeal. Affirmed. 

Marshall B. Woodworth, of San Francisco, Cal., for appellants. 
Annette Abbott Adams, U. S. Atty., of San Francisco, Cal., and Ben 
F, Geis, Asst. U. S. Atty., of Willow, Cal., for appellee. 

Before GILBERT, MORROW, and HUNT, Circuit Judges. 

MORROW, Circuit Judge. This is an appeal from the District 
Court of the United States, denying pétition for a writ of habeas cor- 
pus. 

The appellants, Jeung Bock Hong and Jeung Bock Ning, two Chi- 
nese boys, 12 and 14 years of âge, respectively, arrived at the port of 
San Francisco, Cal., on the steamship China May 8, 1917. They 
applied for admission to the United States as the sons of Jeung Mun 
Kee, who is a native-born citizen of the United States, and presented, 

ig=3For other cases see larae toplc & KEY-NUMBER ia aU Key-Numbered Digesta & Indexes 
•Rehearlng denled October 14, 1919. 
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as évidence of their right to enter the United States, affidavîts of the 
f ather, Jeung Mun Kee, and a brother, Jeung Bock Shew, who had 
been previously landed.in the United States, to wit, on or about July 
24, 1916. Admission to the United States was denied appellants upon 
the ground that the relationship to the father Jeung Mun Kee, had not 
been satisfactorily established, by reason of a discrepancy between 
the testimony of the two boys. 

It is claimed on behalf of the appellants that the action by the officers 
of the Immigration Bureau and of the Department of Labor in holding 
the appellants for déportation was an abuse of discrétion committed 
to them by statute, and resulted in denying them a fair hearing, to 
which they were entitled under the law. The charge that there was 
a déniai of a fair hearing and abuse of discrétion by the officers of the 
Department of Labor is based mainly upon a discrepancy between 
the testimony of the petitioner Ning and his brother Hong, with re- 
spect to their home in a Chinese village. 

Ning testifies that the house where they lived is joined to the houses 
on either side of it, while Hong testifîes that there is a space between 
the houses cf two or three feet. This discrepancy and other minor 
discrepancies lead the Commissioner General of Immigration to hold 
"that the applicants quite possibly are not brothers, as claimed, and 
that both (if either) are not sons of the alleged father," and, as a con- 
clusion, the Commissioner General found that the applicants had "not 
established in the affirmative and satisfactory manner, which has al- 
ways been required in this class of cases, that they are entitled to ad- 
mission." The Assistant Secretary of Labor, upon the évidence, found 
that the "disagreement between the applicant and his brother re- 
garding the houses of the home village — whether they touch or are 
sépara ted by as much as two or three feet — causes a suspicion as to 
the probability of relationship," and thereupon the Assistant Secretary 
affirmed the excluding décision of the Commissioner General. 

[1] The discrepancies in the testimony appear to be unimportant, 
but if, taking them altogether, the executive officers of the department 
found that the évidence in support of the petitioners' right to land and 
enter the United States was so impaired as to render it unsatisfactory, 
the court is not authorized to reverse that conclusion. 

[2] We cannot say that the proceedings were manifestly unfair, 
or that the actions of the executive officers were such as to prevent a 
fair investigation, or that there was a manifest abuse of the di3cretion 
committed to them by the statute. In such cases the order of the exec- 
utive officers within the authority of the statute is final. Low Wah 
Suey V. Backus, 225 U. S. 460-468, 32 Sup. Ct. 734, 56 L. Ed. 1165. 

[3] It is next contertded that this case cornes within the décision of 
this court in the Case of Quan Hing Sun et al. (decided October U, 

1918) 254 Fed. 402, C. C. A. . It was there established on 

behalf of the appellant, who was of the Chinese race, but a son of a 
native-born citizen of the United States, that, under the régulations 
prescribed by the Commissioner General of Immigration, a différent 
procédure was pursued by the immigration officers in determining the 
right of the petitioner to enter the United States from that pursued 
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under other statutory régulations for determining the right of persons 
other than those of the Chinese race to enter the United States. This 
objection was set forth in the pétition for the writ of habeas corpus 
and estabhshed beyond question. Referring to such proceedings in 
détail, this court held that the method of inquiry pursued in that case 
was unfair to the petitioner, and reversed the décision of the District 
Court and directed further proceedings. 

In this case no such claim was made in the pétition for the writ of 
habeas corpus, and no such claim was made in the court below or on 
thè appeal to this court. It was made for the first time in the adden- 
dum to counsel's brief after the submission of the case in this court. 
In the absence of a record presenting the proceedings referred to, it 
cannot be considered on appeal. 

The décision of the District Court is affirmed. 



GRANCOURT v. UNITED STATES. 

(Circuit Court of Appeals, Ninth Circuit. May 12, 1919.) 

No. 3249. 

1. Wab ©=34 — Wab Powees — HousEs of III Famé. 

Under Const. art. 1, § 8, glvlng Congress the power to ralse and support 
armies and make ail laws which shall be necessary and proper for carry- 
ing into exécution such powers, Act May 18, 1917, § 13 (Comp. St. 1918, § 
2019b, appendix), authorizlng the Secretary of War to do everything by 
hlm deemed necessary to suppress and prevent the keeping and settlng up 
of houses of 111 famé withln such distance as he may deem needful of mlli- 
tary camps, and making the keeping of any house of 111 famé wlthin the 
designated distance a mlsdemeanor, Is valld. 

2. Wab <S=4 — Houses op III Famé — Evidence. 

In a prosecution for vlolating Act May 18, 1917, § 13 (Comp. St. 1918, § 
201W), appendix), by setting up a house of 111 famé within the distance 
prescribed by the Secretary of War, testimony by police offlcers, repeating 
questions asked of défendant by soldiers as to character of her establish- 
ment, transactions wlth such women, etc., held properly admitted. 

In Error to the District Court of the United States for the First 
Division of the Northern District of Calif omia ; Maurice T. Dooling, 
Judge. 

Blanche Grancourt was convicted of violating Act May 18, 1917, 
§ 13, and she brings error. Affirmed. 

Indictment charging violation of section 13 of the Act of May 18, 
1917, c. 15, 40 Stat. 83 (Comp. St. 1918, § 2019b, appendix), and sec- 
tion 37 of the Criminal Code of the United States (Act March 4, 1909, 
c. 321, 35 Stat. 1096 [Comp. St. § 10201]). 

Sidney P. Robertson and Frank J. Hennessy, both of San Francisco, 
Cal., for plaintiff in error. 

John W. Preston, Sp. Asst. Atty. Gen., and Annette A. Adams, U. 
S. Atty., and James E. Colston, Sp. Asst. U. S. Atty., both of San 
Francisco, Cal. 

Before GILBERT, MORROW, and HUNT, Circui t Judges. 

^=3For otber cases see same toplc & KBY-NUMBER lu ail Key-Numbered Digeste & Indexes 
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MORROW, Circuit Judge. [1] The défendant îs charged with a 
violation of section 13 of the Act of May 18, 1917, entitled "An act 
to authorize the Président to increase temporarily the military es- 
tablishment of the United States." 40 Stat. 76-83. 

Section 13 (Comp. St. 1918, § 2019b, appendix) provides : 

"Sec. 13. That the Secretary of War is hereby authorized, empowered, and 
directed during the présent war to do everything by hlm deemed necessary to 
suppress and prevent the keeplng or settlng up of houses of ill famé, brothels, 
or bawdyhouses wlthln such distance as he may deem needful of any mili- 
tary camp, station, fort, post, cantonment, tralnlng, or mobllizatlon place, 
and any person, corporation, partnershlp or association recelving or permitting 
to be recelved for immoral purposes any person Into any place structure, or 
building used for the purpose of lewdness, assignation, or prostitution wlthin 
such distance of said places as may be designated, or shall permit any sucb 
person to remain for Immoral purposes in any such place, structure, or building 
as aforesaid, or who shall vlolate any order, nile, or régulation Issued to 
carry out the objeet and purpose of this section shall, unless otherwise pun- 
ishable under the Articles of War, be deemed guilty of a misdemeanor and 
be punished by a fine of not more than $1,000, or imprlsonment for not more 
than twelve months, or both." 

Under this authority, the Secretary of War has made a rule which 
provides that the keeping or setting up of houses of ill famé, brothels 
or bawdyhouses within five miles of a military camp, fort, post, train- 
ing or mobilization place, being used for military purposes by the 
United States, is prohibited. 

This law was enacted pursuant to the authority conferred by Con- 
gress by section 8 of article 1 of the Constitution of the United States 
"to raise and support armies" and "to make ail laws which shall be 
necessary and proper for carrying into exécution the f oregoing powers, 
and ail other powers vested by this Constitution in the government of 
the United States, or in any department or officer thereof." 

It is not the exercise of the police power of the state, but the con- 
stitutional authority of the United States. Pappens v. United States, 
252 Fed. 55-57, C. C. A. — . 

"The power to raise and support armies glves to Congress in wartbne an 
authority over every branch of national life which is well-nigh unllmitedi 
The events of récent years hâve shown this imp'resslvely. When an army 
Is In tralnlng or in the field, every branch of commerce or industry, even the 
home life and habits of the people, may be placed under any necessary re- 
straint to facllitate Its 'support.' " The Government of the United States, by 
Munro, p. 268. 

In a gênerai demurrer to the indictment, it was objected that the 
indictment did not charge or state facts sufficient to constitute a pub- 
lic oflfense. It stated ail of the essential facts to constitute the offense 
described in the statute and the order of the Secretary of War. 

The particulars set forth were sufficient to inform the défendant of 
the nature and character of the charge and of ail matters necessary 
to enable her to prépare her défense, and there was no defect in form. 
Sheridan v. United States, 236 Fed. 305, 310, 149 C. C. A. 437, and 
cases there cited. 

[2] The admission of testimony of certain police officers repeating 
questions asked of the défendant by certain soldiers as to whether 
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there were any women in the house, transactions wîth such women 
of an immoral character, and the testimony of the policemen that the 
occupation of the women in the house was that of prostitution was 
properly admitted as relevant, material, and compétent under well- 
known rules of évidence. 
The judgment of the District Court is afïirmed. 



UNITED STATES v. COTJLBT. 

(Circuit Court of Appeals, Sixth Circuit. January 7, 1919.) 

No. 3233. 

1. Stattjtes <S=»219 — Construction of Incomb Tax Law — Depaetmentai, Dé- 

cision — CONFLICT. 

Wliere the Internai Kevenue Department declded a question under the 
Income Tax Law two ways, nelther décision can be given the eflect usual- 
ly given to an established practice of an executive department, 

2. Inteenal Revenue ®=s7 — Income Taxes, 

Under Income Tax Law 1913, a member of a partnership need net in- 
clude as part o( his net income, subject to tax, funds derived from or 
through the partnership, whieh has been recelved by the flrm as dividends 
on stocks owned by it in corporations taxable on thelr net Income. 

3. Inteenal Revenue <S=5>4 — ^Income Tax Act — Consteuction. 

In case of ambigulty in the Income Tax Act of 1913, the language Is 
to be construed most strongly in favor of the taxpayer. 

In Error to the District Court of the United States for the Eastern 
Division of the Northern District of Ohio ; D. C. Westenhaver, Judge. 

Action by Harry Coulby against the United States. There was a 
judgment for plaintifï, and the United States brings error. Affirmed. 

The opinion of the District Judge is reported in 251 Fed. at page 
982. 

Joseph C. Breitenstein, Asst. U. S. Atty., of Cleveland, Ohio. 
A. C. Dustin, of Cleveland, Ohio, for défendant in error. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

PER CURIAM. [1] This case présents the question: Whether 
the portion of a dividend which was paid on corporate shares to a part- 
nership holding such shares as an asset, and which portion was ulti- 
mately paid to a member of the firm as his proportionate share of 
the firm's profits, was, within the true meaning of the Fédéral Income 
Tax Act of 1913 (Act Oct. 3, 1913, c. 16, 38 Stat. 114), net income in 
the sensé that the corporation and the partner were each bound to 
pay thereon the normal tax of 1 per cent. ; in a word, was it the pur- 
pose so to tax the same dividend twice ? The question has been decid- 
ed both ways in the Internai Revenue Department (Montgomery's In- 
come Tax Procédure [Ed. 1918] pp. 231, 232) ; and hence the effect 
usually given to an established practice of an executive department 

€=»FoT otber cases see Bame toplc & KEY-NUMB£iR In aU Key-Numbered Dlgests à Indexes 



28 258 FBDBBAL REPORTES 

charged with the exécution of a statute has no présent relevancy. The 
court below denied recovery, and the government brings error. 

[2, 3] The facts of the case and the question involved, as well as 
the manner in which the issue was made and tried, are fully set out 
in the opinion of Judge Westenhaver ; and in view of his discussion 
of the Income Tax Act of 1913, and of the effect upon that act of the 
later one of 1916 (Act Sept. 8, 1916, c. 463, 39 Stat. 756), an^ opinion 
hère would not accompUsh any useful end. We concur in and adopt 
the conclusion reached. However, the statement made in the opinion 
that a partnership has no légal existence, aside f rom the members who 
compose it, is too broad, as, for instance, in view of the Bankruptcy 
Act (Act July 1, 1898, c. 541, 30 Stat. 544 [Comp. St. § 9585 et seq.]), 
yet as applied to the particular portion of the statute and the question 
in hand it is correct, and with this explanation we approve the reason- 
ing of the opinion. 

It may be added that, unless the construction placed on the statute 
by the learned trial judge is the natural and the rational one (38 Stat. 
pp. 166, 167, 169, 172), the language of the act is of such doubtful im- 
port as to require it to be construed most strongly agairist the govern- 
ment and in favor of the taxpayer. Gould v. Gould, 245 U. S. 151, 
153, 38 Sup. Ct. 53. 62 L. Ed. 211: Knowlton v. Moore, 178 U. S. 
42, 47, 20 Sup. Ct. 747, 44 L. Ed. 969; State of Ohio v. Harris, 229 
Fed. at pages 892, 898, 144 C. C. A. 174 (C. C. A. 6). 

It results that the judgment must be affirmed. 



CHYSTAL PERCOTjATOR CO., Inc., v. LANDERS, FEART & CLABK 

(two cases). 

(District Court, D. Connecticut. May 15, 1919.) 

Nos. 1477, 1478. 

1. Action <S!=>57(1) — Consolidation — Bills foe Infeingembnt of Patent. 

Under equity ruie 26, a plalntiff may properly join In a single blll twv> 
causes of action for infringement of several patents, and hence, wliere 
separate sults were brought on a mechanical and a design patent, each 
for a percolator, it was proper to consolidate them. 

2. Patents ©=5l68(l) — Consthuction — Arguments in Patent Office. 

Arguments made in tlie Patent Office by the applicant to the examinera 
are not to be taken as a measure of his patent, wben not accompanied by 
any changes in the claims, and so need not be considered in construing^the 
patent. 

3. Patents «S^^SS — Construction — Sales. 

In an infringement suit, where complainant's device did not bave the 
structure specifled in a claim of the patent, évidence of the sales of the 
article cannot be considered on the question of the validity of the clalm. 

4. Patents iS=>165 — Scope — Limits. 

The scope of every patent is llmited to the Invention deserlbed in the 
claims, read in the light of tlie spécifications, and the inventor Is en- 
titled to nothing beyond the claims. 

5. Patents "S^l — Effect. 

A patentée receives nothing from the lavr which he did not hâve before; 
the ouly efCect of his patent being to restrain others from manufacturing, 

®=:»For other cases see same topic & KEY-NUMUER in ail Key-Numbered Digesta & Indexes 
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using, or selling that which he has patented, the purpose of the patent 
law being to protect him in bis monopoly. 

6. Patents <S=»174 — Construction — Improvements. 

Wliere an improvement is narrow in its character, the Invention is 
ordinarily confined to the spécifie devlce, and the patentée receives llttle 
aid from the doctrine of équivalents. 

7. Patents i®=>328 — Construction — Infringement, 

The Ricclardelll patent, No. 1,180,881, claim 3, for a percolator support, 
if construed as valid, notwithstanding the prior art, held not infringed. 

8. Patents ®=326(2) — Combination Patents — ^Validity. 

Generally speaking a combination of old éléments, in order to be patent- 
able, must produce by their joint action a novel and usefuï resuit, or an 
old resuit in a more advantageous way, and the mère bringing of old de- 
vices lato Juxtaposition, and their allovping each to work out^ts own ef- 
fect, without the production of something novel, is not Invention. 

9. Patents i®=>328 — Construction — Validitt. 

The Rlcciardelli patent. No. 1,180,881, claim 4, for a percolator support, 
consisting of a combination of a friable réceptacle having an upstanding 
cylindrlcal neck and the support therefor an upright, a handle pivotably 
carried by said upright, etc., held invalid ; the combination produdng no 
new and novel resuit and not showing invention. 

10. Patents <g=a28 — Design Patents — Valxdity. 

To entitle a person to a design patent, under Eev. St. § 4929, there must 
be originality and the exercise of inventive faculty, virhicE will produce 
something new and beautiful, and the adaptation of old devices or forms 
to new purposes, however convenient or beautiful, Is not invention. 

11. Patents <S=>328 — Design Patents — Construction — Validitt. 

The Eicclardelli and Bleichrode design patent. No. 47,545, for a perco- 
lator, held, In View of the prior art not to show invention, and to be in- 
valid. 

In Equity. Bills by the Crystal Percolator Company, Incorporated, 
against L,anders, Frary & Clark, which were Consolidated. Bills dis- 
missed. 

Asher Blum, of Newr York City, for plaintiflf. 
Harrie E. Hart, of Hartford, Conn., for défendant. 

THOMAS, District Judge. [1] The plaintiff, by assignment, is the 
cwner of a mechanical patent for percolator supports, No. 1,180,881, 
issued on the 25th of April, 1916, to Fiore RicciardeUi, and a design 
patent. No. 47,545, for a percolator, issued on July 6, 1915, to F. 
RicciardeUi and J. B. Bleichrode. Separate suits were brought on 
each patent. They were tried together and will be decided together. 
Under equity rule 26 (201 Fed. v, 118 C. C. A. v), as Judge Dickinson 
says in Eclipse Machine Co. et al. v. Harley-Davidson Motor Co. (D. 
C.) 244 Fed. 463: 

"A plaintiff may now Join (upon proper occasion) as many différent causes 
of action as he may hâve. The only restrictions are that each cause must 
be one cognizable in equity ; that the différent rights of action ail belong to 
the plaintifE, or, if more than one, to the plalntiffs jointly ; and that if there 
are several défendants sufflclent grounds. for joining them must appear." 

To meet the spirit of the rule it is better to join such causes of 
action as are hère set forth in the same bill. 

^ssFor other cases Bee same toplc & KST-NVMBER in lU Key-Numbered Dlgests & Indexes 
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Thtf bill based on the mechanical patent charges infrîngenient. The 
défenses are invalidity and noninfringement. Claims 3 and 4 are jn 

suit. They are as follows: 

3. "The hereln descrlbed percolator support coraprlslng a base, an uprlght 
rising therefrom and having a pin projecting vertlcally from Its upper end, a 
handle having an opening through It removably and plvotally mounted on 
sald pin, a hand grlp at one end of the handle, and a collar at the other end 
thereof composed of two parts whereof onc Is secured to the handle and the 
other Is hinged to the flrst part wlth Its free end adapted to lie agalnst the 
handle, and a clasp for holding said end In place." 

4. "The comblnation with a friable réceptacle having an upstandlng cylin- 
drical neck, of a support therefor Ineluding a base, an uprlght, a handle plvot- 
ally carried by said uprlght, a tvco-part collar of channel Iron whereof one part 
is rlgidly carried by one end of the handle and the other part is hinged at its 
outer end to the flrst part with its Inner end adapted to lie agalnst the handle, 
a clasp slldably mounted on the handle and adapted to embrace such inner end, 
and packing within the channels of both parts, for the purpose set fortb." 

The patent in suit relates generally to cofîfee percolators of the 
type where there is an upper chamber or réceptacle of glass in which 
the powdered coffee is placed, a lower chamber or réceptacle of glass 
in which the water is placed, and a funnel tube of glass which ex- 
tends from the upper chamber or réceptacle down into the lower cham- 
ber or réceptacle. 

With the application of beat to the lower réceptacle the water is 
heated until there is sufficient pressure created to force the water up 
through the funnel tube into the upper réceptacle, where it mixes with 
the coffee. When the water has nearly ail ascended into the upper 
chamber, the réceptacle is swung away from the flame, and then the 
condensation in the lower réceptacle créâtes a vacuum, which permits 
the liquid which has ascended into the upper réceptacle to trickle back 
through the coffee into the lower réceptacle. The bottom of the fun- 
nel tube is spaced a suitable distance from the bottom of the lower 
réceptacle, so that ail of the water in the lower réceptacle does not 
ascend. 

The patent in suit is directed specifically to a support for this per- 
colator; the title of the patent being "Percolator Support." That 
support comprises generally a base, an upright rising from the base, 
a handle pivotally mounted at the top of the upright, a hand grip at 
the outer end of the handle, and a collar at the opposite end of the 
handle from the hand grip for engaging and supporting the percolator 
parts. The collar surrounding the neck of the globe is made of two 
parts hinged together. It has a groove to receive a résilient packing 
that gently, but firmly, grips the globe. The hinged parts of the collar 
are connected by a sliding clasp, and this arrangement prevents con- 
tact between the neck of the glass globe and the collar itself. 

Thé handle carrying this collar is mounted pivotally at its center 
to an upright carried by a base on which the alcohol lamp is placed, 
so that the entire percolator can be swung away from the lamp with- 
out disturbing it or the base. 

Respecting the prior art, it is conceded that the process of making 
coffee by infusion is very old. It dates back to 1839, with improve- 
ments made in 1841 and 1842, ail as shown in the British patents to 
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Vardy & Platow and the French patents to Malpeyre, Hiraux, and 
Portant. 

It has for years been recognized as a fact that the great objection to 
ail such devices lies in the danger of breakage of the glass réceptacle 
suspended over the flame, with its conséquent and manifest dangers, 
whenever the water in the lower réceptacle has arisen to the upper 
réceptacle. A still further objection to using this process of making 
coffee is due to the inhérent fragility of the glass globes employed, 
causing constant breakage in their handling and cleaning in the kitch- 
en, and the~expense incidental to the breakage, so that the sales 
of this device hâve never been large, and it is fair to say will never be 
large, as long as fragile glass globes are employed for this purpose. 
The use of the device is something of a fad, though the coffee brewed 
by this process is of admitted superiority. 

[2] Counsel for plaintifï, both in oral argument and in their brief, 
direct with much care the court's attention to the proceedings in the 
Patent Office as disclosed by the file wrapper, and urge the impor- 
tance of the final décision of the examiners in chief to sustain the 
claims in suit. This record shows that, after many amendments to 
the claims, they were ail finally rejected by two différent primary ex- 
aminers, and that on appeal, on an ex parte hearing, the four claims 
of the patent were allowed by two members of the examiners in chief ; 
the third member being absent. AU of the évidence in this record 
was not before the examiners in chief. In Auto Pneumatic Action 
Co. V. Kindler & Collins et al., 247 Fed. 323, 328, 159 C. C. A. 417, 
the Circuit Court of Appeals for this Circuit has held that it is un- 
necessary to consider what was said by way of argument during the 
passage of the case through the Patent Office, and that arguments 
made in the Patent Office by the applicantto the examiners are not 
to be taken as a measure of his patent, when not accompanied by any 
changes in the claims. See, also, Spalding & Bros. v. Wanamaker, 256 
Fed. 530, C. C. A. , decided by Circuit Court of Appeals, Sec- 
ond Circuit, February 13, 1919. 

[3-7] The history of the art of percolators of the type with which 
the patent in suit is concerned will first be discussed in order that we 
may détermine what was in the prior art, and ail patents hère re- 
ferred to were, as disclosed by the file wrapper, before the examiner 
in the Patent Office, and référence was there made to them. 

The British patent to Vardy & Platow of 1839 shows an early use 
of a percolator of the type shown in the patent in suit. The inventor 
says: 

"This invention relates to a pecullar construction of apparatus for making 
extracts of cofCee and other matters, whereby the water Is caused to boil and 
pass ont of the vessel by the pressure of steam withln, and In passing ont of 
the vessel the water enters into another vessel contalnlng a stralning or fllter- 
ing médium, and mlxes with the coffee, tea, or other matter placed In such 
vessel. The heatlng means being then removed, the steam In the lower ves- 
sel becomes condensed, and thereby produees a partial vacuum under the fil- 
tering or stralning médium, and the atmosphère pressing on the water com- 
bined with the coffee or other matter in the upper vessel causes It to fllter 
through into the lower vessel with considérable quickness, and thuB Is an 
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extract of coffee or other matter produeed with great advantage, both as to the 
quallty and as to the means of maklng tbe same." 

Thus, as early as 1839, the plan o£ action of percolator like that 
shown in the patent in suit was fully and completely disclosed, al- 
though the particuîar form of structure difïers from the particular 
structure shown in the patent in suit. 

In June of 1841, French patent No. 8,051 was granted to Malpeyre. 
From the officiai translation in the Patent Office, and respecting its 
opération, the foUowing appears : 

"The opération of this apparatus, whlch Is formed of two vessels communl- 
cating with each other by means of a joint passage, conslsts In causlng the 
water contained in a sphère 6 to boil as a resuit of the action of the alcohol 
flame, the alcohol being contained In a réceptacle a, In order that such water 
may be enabled to rlse Into a réceptacle c and pass or fllter through the pulver- 
ized coflee which has been put in the latter vessel. After double boiling and 
hence double rising of the liquld, the cofCee returns to the lower part, the 
sphère 6, where it will thus be perfectly clarlfled, possesslng ail of Its aroma 
and the necessary heat. In that condition, the réceptacle c is removed and 
the pressure screw d on the end of the rod e Is loosened. The sphère 6 is then 
lifted off and used as a coffee pot." 

In October of 1841, French patent No. 8,507 was granted to Hiraux 
for a glass coffee machine. The drawings of the patent show three 
différent types of complète percolators, and Fig. 1 shows a device 
which comprises a base, an upright arising from one side of the base, 
a handle mounted on that upright, a hand grip at the other end of 
the handle, and a collar at the inner end of the handle, which en- 
circles the reduced neck of the lower réceptacle to support the per- 
colator parts. This handle may be locked in postition to hold the 
percolator parts while the coffee is being cooked, but it may be re- 
leased, so that the handle may be turned in the top of the upright 
for the purpose of decanting the coffee from the lower réceptacle. 

In May of 1842, French patent No. 6,395 was granted to Fortant 
"for a steam coffee machine with extinguisher." This patent shows 
a base, an upright arising from one side of the base, a handle mount- 
ed at the upper end of the upright, a hand grip on the handle at its 
outer end, and a collar at the inner end of the handle, encircling the 
restricted neck of the lower réceptacle, in order to support the per- 
colator parts, which are apparently of glass. 

Without discussing ail of the defendant's évidence, it will be suffi- 
cient to refer only to French patent to Malpeyre, No. 8,051, June 
23, 1841, French patent to Fortant, No. 6,935, May 7, 1842, and the 
Barto device, which appears in the évidence in this case for the first 
time as an anticipation, although patents to Zimmerman, No. 1,168,988, 
issued January 18, 1916, and an earlier one to Ricciardelli, No. 1,121,- 
399, issued December 15, 1914, are in évidence and relied upon by 
the défendant. It is seriously contended by the plaintiff, however, that 
thèse two patents are not properly part of the prior art, and should not 
be considered as part of the defendant's évidence; but in view of 
limiting this discussion to Malpeyre and Fortant, it becomes un- 
necessary to décide whether Zimmerman's and the first Ricciardelli 
patents are properly part of the prior art. 
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Ricciardelli was not a pioneer in any sensé. He was a mère im- 
prover in détails, and first attempted to obtain a patent for a "per- 
colator" ; but in view of the prior art, and the requirements of the 
Patent Office, he restricted his claims to a "support" for a percolator. 

Defendant's expert testified that the Portant patent shows a per- 
colator having a glass kettle for the water and a glass réceptacle for 
the coffre, which are connected and pivotally held by a support con- 
sisting of a lamp base, a part extending upwardly from the base, and 
a handle at the top of the post ; the handle having a hand grip at one 
end and a collar for holding the neck of the kettle at the other end. 
It was also shown that manifestly the handle could not hâve been sup- 
ported on this post without reducing the diameter of the top of the 
post and making a hole through the handle that fitted the post. Above 
the handle on the post is a retaining nut, with a ring. The percolator 
can be swung horizontally on the post under the nut, over and away 
from the lamp. This defendant's expert demonstrated by a drawing 
(in évidence) which illustrâtes a reasonable and plausible construction. 
When this device is used, the upper réceptacle is lifted off, and then 
the kettle taken by the handle and Ufted off the post and the brew de- 
canted. 

The Malpeyre patent shows a structure of the same class and for 
the same purpose, consisting of the lower glass globe or kettle, with 
a restricted neck having a shoulder at its upper end, a glass urn for 
receiving the cofïee, a strainer at the lower side of the urn, and a 
funnel extending downwardly from the bottom of the urn into the 
kettle. This structure is supported by a lamp base, a post extending 
upwardly from the base, a handle on the post, and a collar at the end 
of the handle, which clasps the neck of the kettle. The spécification 
of this patent sets forth that after the brew is made the top réceptacle 
is removed and nut is unscrewed, and the lower vessel is then lifted 
off and used as a coffee pot. 

The patents to Malpeyre and Portant show that it was not new 
with Ricciardelli to pivotally mount coffee percolators of the kind 
shown and described in his patent, so that they could be swung over 
the lamp for effecting the brew and away from the lamp when the 
brew was made. 

The date of the publication and prior use of the Barto device hâve 
been established beyond a reasonable doubt. Prior publication is con- 
clusively shown to bave been as early as 1891, and prior use as early 
as 1902. The Barto device has the base supporting the spirit lamp. 
a supporting post extending upwardly from the base and provided 
with a socket at its upper end, with a handle that has a collar which 
supports the vessel containing the water to be heated, which handle 
has a pin projecting downwardly into the socket. This structure is 
capable of being swung over the flame or away from the flame. The 
support of defendant's percolator has a post rising upwardly from 
the base, with a socket in the upper end of the post, and a handle, with 
a pin projecting downwardly into the socket between the outer end 
of the handle and the collar, which supports the vessel holding the 
water. 

258 F.— 3 
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Ricciardelli is not entitled to claim that he was the first person to 
conceive of a structure adapted to swing horizontally over a flame or 
away from a lamp flame. The Fortant and Malpeyre patents show 
such a structure. United States patent to Timby, No. 173,691, shows 
a structure having a base with a post rising from the base, and a ves- 
sel adapted to hold water or other substances to be heated, provided 
with a handle and a soclset fitting down over the post. In tbis struc- 
ture the réceptacle can be swung over the flame or away from the 
flame by tuming the handle, or it may be lifted ofï the post for pour- 
ing out the contents of the réceptacle. 

The description of the spécifie form of coUar which supports the 
vessel as being composed of two parts, one secured to the handle and 
the other hinged to the first part with its free end adapted to lie 
against the handle, does not add patentability to the claim. This court, 
with référence to a similar question, in American Graphophone Co. 
V. Gimbel Brothers, 234 Fed. 351, held that the addition of the 
clamp was without the exercise of the inventive faculty, and without 
the development of any idea which can be termed original. There 
is no co-operative relation or combination between the post, pin, and 
handle with the hole and the two-par't clamp, as is required by the 
patent law to constitute invention. 

Upon appeal in that case the Circuit Court of Appeals (240 Fed. 
973, 153 C. C. A. 659), speaking by Judge Hough, said: 

"If the clalms of this patent are taken literally and broadly, they are in- 
valid, as disclosing no patentable invention over Jetter, and as covering ag- 
gregations of simple mechanlcal détails not productive of a co-ordlnated 
resuit." 

Consequently there appears to be nothing of substantial novelty re- 
dted in die third claim of the patent in suit. 

Plaintiflf introduced some évidence as to the sales of a percolator 
which he said was made under the patent in suit. This appears to be 
immaterial to a discussion of claim 3, for the reasori that it does not 
appear from an examination of the exhibit introduced as a sample 
of what was sold, and from a reading of the uncontradicted évidence 
of defendant's expert, that the structure which was sold came within 
the terms of this claim. It does not hâve the spécifie construction 
described in that claim, and to which that claim must be restricted 
in view of the prior art. 

Therefore the rule that in a doubtful case large sales of a plaintifï's 
device made according to his patent, and the assumed interfering 
with those sales by a défendant, does not apply, because the sales, 
which are only collatéral évidence of invention, must be of the struc- 
ture claimed, and not of something else. 

It should be noted that the third claim is for a "support," which 
includes a base, an upright rising therefrom and having a pin pro- 
jecting vertically from its upper end, and a handle having an opening 
through it and removably and pivotally mounted on said pin. No 
other structure is suggested by Ricciardelli in the patent other than 
post F, pin /, handle E, with hole e' and nut /', screwed on post above 
handle. 
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Defendant's support, as found in plaintiff's Exhibit No. 3, dofes not 
hâve this construction. 

The Suprême Court of the United States, in Motion Picture Co. v. 
Universal Film Co., 243 U. S. 502, on page 510, 37 Sup. Ct. 416, on 
page 418 (61 L. Ed. 871, L. R. A. 1917E, 1187, Ann. Cas. 1918A, 959), 
set forth certain rules which are applicable hère. The court, speaking 
by Justice Clarke, said: 

"1. The scope of every patent Is Umlted to the Invention descrlbed In the 
clalms contained in it, read in the llght of the spécification. Thèse so mark 
where the progress claimed by the patent beglns and where It ends that they 
hâve been aptly likened to the description in a deed, vyhich sets the bounds to 
the grant whlch It contains. It is to the claims of every patent, therefore, that 
we must turn when we are seeking to détermine what the invention is, the 
exclusive use of which is given to the inventor by the grant provlded for by 
the statute. * * • 'He can claim nothlng beyond them.' Keystone Bridge 
Co. v. Phœnix Iron Co., 95 U. S. 274 [24 L. Ed. 344] ; Rallroad Co. v. Mellon, 
104 U. S. 112, 118 [26 L. Ed. 639] ; Yale Lock Mfg. Co. v. Greenleaf , 117 U. S. 
554, 559 [6 Sup. Ct. 846, 29 L. Ed. 952] ; McCain v. Ortmayer, 141 U. S. 419, 424 
[12 Sup. Ct. 76, 35 L. Ed. 800]. 

"2. It bas long been settled that the patentée recelves nothing from the 
law vrhich he did not hâve before, and that the only efCect of his patent is to 
restraln others from manufacturing, using or selling that vrhich he has in- 
vented. The patent lav? simply protects him in the monopoly of that v?hich 
he has invented and has described in the claims of his patent. United States 
V. American Bell Téléphone Co., 167 U. S. 224, 239 [17 Sup. Ct. 809, 42 L. Ed. 
144] ; Paper Bag Patent Case, 210 U. S. 405, 424 [28 Sup. Ct. 748, 52 L. Ed. 
1122] ; Bauer v. O'Donnell, 229 U. S. 1, 10 [33 Sup. Ct. 616, 57 L. Ed. 1041, 
50 L. R. A. (N. S.) 1185, Ann. Cas. 1915A, 150]." 

On page 511 of 243 U. S., on page 419 of 37 Sup. Ct. (61 h. Ed. 
871, L. R. A. 1917E, 1187, Ann. Cas. 1918A, 959) referring to the 
scope of the grant. Justice Clarke said: 

"Thèse rules of \a.w make it very clear that the scope of the grant which 
may be made to an inventor in a patent, pursuant to the statute, must be 
limited to the invention described in the claims of bis patent (104 U. S. 118 
[26 L. Ed. 639], supra) and to détermine what grant may lawfully be so made 
we must hold fast to the language of the act of Congress providlng for it. 
which is found in two sections of the Revised Statutes." 

In Broadway Towel Supply Co. v. Brown-Meyer Co., 245 Fed. 
659, 158 C. C. A. 87, the Circuit Court of Appeals for the Ninth Cir- 
cuit expressed itself as follows, on page 661 of 245 Fed., on page 
89 of 158 C, C. A.: 

"It will be seen that the appellee's invention is an extremely narrow one, 
limited as it is by the prior art. If there is any invention in the Brown pat- 
ent, it consists In the précise combination therein described, and each élément 
specifically polnted out is an essential part thereof." 

That statement is particularly apposite hère, as well as the quotation 
in Judge Gilbert's opinion from Liberman's Ex'rs v. Ruwell (C. C.) 
165 Fed. 208. In the L,iberman Case, Judge McPherson said: 

"Where an improvement Is narrow in its ebaracter, the inventor Is or- 
dinarily confined to his spécifie device and receives little aid from the doc- 
trine of équivalents. If he dépends upon a single limited feature (as is the 
case hère), the doctrine will not ordinarily be applied so as to cover a device 
in which that feature does not' appear." 
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With thèse ruies from the courts of last resort as our guide, even 
assuming that the third claim is valid, it must be held that the third 
claim is to be limited to the exact boundaries fixed by the language of 
the inventor, and that defendant's structure is not within those bound- 
aries, and therefore there is not infringement of the third claim. But 
I cannot escape the conclusion that there is grave doubt of the valid- 
ity of this claim, in view of the prier art and the fact that the de- 
fendant's support more nearly resembles the support of the Barto 
device than the support of the claim, and the further fact that, if 
the third claim is construed broadly enough to include defendant's 
support, it will include the supports of the prior art. 

[8, 9] Claim 4 recites an assemblage of éléments. The gênerai 
combination of the fourth claim — i. e. (1) a friable réceptacle hav- 
ing a cylindrical neck; (2) a support; (3) a base; (4) an upright; (5) 
a handle pivoted on the upright ; and (6) a coUar at one end of liie 
handle for supporting the réceptacle — ^was old before Ricciardelli 
entered the field. The distinction between this claim and the other 
claims of the patent in suit is that the collar is characterized as made 
in a particular manner ; that is, of a channel iron in two parts, one 
hinged to the other, with a packing in the channel of both parts for 
the purpose of grasping the neck of the vessel, so that it will not break, 
and a clasp for holding the hinged parts together. 

The law respecting this matter was authoritatively settled by the 
Suprême Court in Grinnell Washing Machine Co. v. Johnson Co., 
247 U. S. 426, 38 Sup. Ct. 547, 62 L. Ed. 1196. On page 432 of 247 
U. S., on page 549 of 38 Sup. Ct. (62 L. Ed. 1196) the court said, also 
quoting the rule stated in Hailes v. "Van Wormer, 20 Wall. 353, 
22 L. Ed. 241 : 

"Generally speaklng, a combination of old éléments, in order to be patent- 
able, must produce by their joint action a novel and useful resuit, or an old 
resuit in a more advantageous way. To arrive at the distinctions between com- 
blnations and aggregations deflnlte référence must be had to the décisions of 
this court. The subject was fuUy discussed in Palmer v. Corning, 156 U. S. 
342 [15 Sup. Ct. 381, 39 L. Ed. 445], wherein the previous décisions were re- 
viewed. The rule stated In Hailes v. Van Wormer, 20 Wall. 353, 368 [22 L. Ed. 
241], was quoted with approval, wherein the court said: 'It must be conceded 
that a new combination, if It produces new and useful results, Is patentable, 
though ail the constituents of the combination were well known and in com- 
mon use before the combination was made. But the results must be a prod- 
uct of the combination and not a mère aggregate of several results, each the 
complète product of one of the comblned éléments. Combined results are not 
necessarily a novel resuit, nor are they an old resuit obtained In a new and 
Improved manner. Merely bringlng old devices Into Juxtaposition, and there 
allowing each to work out Its own effect without the production of somethlng 
novel, is not Invention. No one by bringlng together several old devices with- 
out producing a new and useful resuit, the joint product of the éléments of the 
combination and somethlng more than an aggregate of old results, can ac- 
quire a right to prevent others from using the same devices, elther singly or in 
other combinations, or, even if a new and useful xesult is obtained, can pre- 
vent others from using some of the devices, omittlng others, in combination.' 
Hailes V. Van Wormer, 20 Wall. 353, 368 [22 L. Ed. 241]. In Richards v. Chase 
Efévator Co., 158 U. S. 299, 302 [15 Sup. Ot. 831, 39 L. Ed. 991], the rule was 
stated as follows: 'TJnless the combination accomplishes some new resuit, the 
mère multiplicity of éléments does not make It patentable. So long as each 
élément performs some old and well-known functlon, the resuit is not a patent- 
able combination, but an aggregation of éléments.' In Specialty Manufactur- 
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Ing Co. V. Fenton Metallic Manufacturing Co., 174 TJ. S. 492, 498 [19 Sup. Ct. 
641, 43 L, Ed. 1058], the rule was again tersely stated: 'Where a combination 
of old devlces produces a new resuit such combination Is doubtless patentable, 
but where the combination Is not only of old éléments, but of old results, and 
no new function is evolved from such combination, it falls within the 
rulings of this court in Halles v. Van Wormer, 20 "Wall. 353, 368 [22 L. Ed. 
241] ; RecUendorf er v. Faber, 92 V. S. 347, 356 [23 L. Ed. 719] ; Phillips v. Dé- 
troit, 111 U. S. 604 [4 Sup. Ct. 580, 28 L. Ed. 532] ; BrinkerhofC v. Aloe, 146 
U. S. 515, 517 [13 Sup. Ct. 221, 36 L. Ed. 1068] ; Palmer v. Corning, 156 U. S. 
342, 345 [15 Sup. Ct. 381, 39 L. Ed. 445] ; Richards v. Chase Elevator Co., 
158 U. S. 299 [15 Sup. Ct. 831, 39 L. Ed. 991].' " 

Applying to claim 4 the test above set forth, I conclude that it con- 
tains merely a récital of a group of éléments which were brought into 
juxtaposition and each allowed to work out its own end without pro- 
ducing anything new. 

The clamp described in claim 4 of channel iron in two parts, hinged 
together with a packing in the channel of both parts to prevent the 
glass from being broken, is the same type of packed channel iron 
clamp as those shown in United States patents to IVIonehan and 
Dorner, No. 699,803, and to Morse, No. 276,064. 

The combination of the support, the base, and upright with the 
handle pivotally carried by the upright and the coUar for supporting 
the réceptacle is old, such combination being shown in Malpeyre and 
Fortant, as well as in the Barto device. The only distinction between 
what is described in the fourth claim and what is shown in thèse prior 
références is the pointing out in the claim of a spécifie form of coUar. 
In the first place, this spécifie form of coUar is aggregated with the 
spécifie pivotai support of the handle on the upright. 

The construction of the clamp has nothing whatever to do with the 
mounting of the handle, and the mounting of the handle has noth- 
ing whatever to do with the construction of the clamp. Each of thèse 
features performs its own and well-known function. In the second 
place, it would not appear to amount to invention to use the old type 
of clamp provided for holding fruit jars for holding the neck of a 
glass percolator vessel. The coUar of the fourth claim is made of 
channel iron to hold the packing. This was a common expédient. 
The collar was made in two parts, so that it could open and close 
readily, and if one part was hinged to the other it would follow, as a 
matter of course, that some type of clamp would be needed to hold 
the parts together. 

The multiplicity of elenients recited in the fourth claim does not 
make it patentable, as each élément performs an old and well-known 
function. No new function is evolved from the combination recited. 
The new resuit, so far as one is achieved, is only that which arises 
from the well-known opération of each one of the éléments. 

Therefore claim 4 is void ;for want of invention. Let the bill be 
dismissed, with costs. 

The Design Patent. 

This is the case on the Ricciardelli-Bleichrode design patent, No. 
47,545, dated July 6, 1915. Title is in plaintiflf by assignment. The 
claim is for the ornamental design for a "percolator," 
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[ 1 0, 1 1 \ Defendant's alleged inf ringing structure ts made under 
design patent No. 51,199, issued August 28, 1917, to Curtiss for a 
"standard for coffee machines." Défendant claims that in view of the 
prior art, the patent is invalid, and, if net invalid, it has net appro- 
priated the novelty of the design. 

Design patents are issued on the authority of section 4929, R. S. 
(Comp. St. § 9475), which provides: 

"Any person who has Invented any new, original, and omamental design for 
an article • • • not known or used by others in thls country before his 
invention thereof, and not patented or described in any printed publication in 
thls or any foreign country before his invention thereof, • • ♦ may 
• • * obtain a patent therefor." 

Did Ricciardelli and Bleichrode, in view of the prior art, exercise 
invention and promote the progress of any useful art in producing the 
design of their patent, and, if so, has the défendant appropriated any- 
thing which Ricciardelli and Bleichrode can be said to hâve invented ? 
is the sole question presented. 

Smith et al. v. Whitman Saddle Co., 148 U. S. 674, 13 Sup. Ct. 
768, 37 L. Ed. 606, has long been the leading case respecting design 
patents. Chief Justice Fuller, in distinguishing between mechanical 
structures and designs, quoted the rule laid down by Mr. Justice 
Brown, when District Judge, in Northrup v. Adams, Fed. Cas. No. 
10,328, 12 O. G. 430, and 2 Ban. & Ard. 567, 568, which is as f ollows : 

"To entitle a party to the benefit of the act, in either case, there must be 
originality, and the exercise of the inventive faculty. In the one, there must 
be novelty and utlllty ; in the other, originality and beauty. Mère mechanical 
sklU is Insufficient. There must be something akin to genlus — an effort of 
the brain as -well as the hand. The adaptation of old devices or forms to new 
purposes, however eonvenlent, useful or beautlful they may be in their new 
rôle, is not invention. • • • The shape produced must be the resuit of In- 
dustry, effort, genlus, or expense, and new and original as applled to articles 
of manufacture. Foster v. Crossin [0. 0.] 44 Fed. 62. The exercise of the in- 
ventive or orlginative faculty is requlred and a person cannot be permitted to 
sélect an existlng form and slmply put It to a new use any more than he can 
be permitted to take a patent for the mère double use of a machine. If, how- 
ever, the sélection and adaptation of an existlng form is more than the ex- 
ercise of the imîtative faculty and the resuit Is in effect a new création, the 
design may be patentable." 

The patent in suit shows a base with a spirit lamp and a circular 
post rising from the base. On the top of the post is a handle with a 
grip at one end and a collar at the other ehd, and supported between 
the grip and the collar. The collar encircles and supports the neck 
of the glass globe. Extending down into the glass globe is a tube, 
and mounted upon the top of the globe is a tulip-shaped réceptacle 
provided with a cover. 

Among the structures of the prior art relied upon by défendant is 
the French patent to Portant, No. 6,935, May 7, 1842. This drawing 
shows a base with a spirit lamp and a circular post extending upward- 
ly from the base. A handle, with a grip at one end and a collar at 
the other end, is mounted between the grip and the collar on the post. 
The collar encircles the upper end of a glass globe and projecting 
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down into the globe is a tube. Mounted on top of the globe is a 
tulip-shaped réceptacle provided with a cover. 

In gênerai outline and appearance the percolator shown in the 
Portant patent is substantially the same as the percolator shown in 
the patent in suit. The entire handle in the Portant patent is not 
shown, and the cover at the top of the upper réceptacle is a little high- 
er than the cover of the patent in suit; but thèse do not appear to 
be material distinctions. 

If a design patent had been issued for the Portant percolator, the 
plaintiff's patent would appear to be an infringement, or, conversely, 
if the Portant percolator was now put upon the market, it would ap- 
pear to be an infringement of the design patent in suit. Under the 
rule that that which would infringe if later, anticipâtes if earlier, 
it would appear that the Ricciardelli and Bleichrode design was an- 
ticipated by the Portant patent. 

However, it does not appear that Ricciardelli and Bleichrode exer- 
cised any inventive faculty in producing their design over the design 
shown in Portant. They merely employed the ordinary skill of a 
draftsman. There appears to be nothing original in the Ricciardelli 
and Bleichrode design. Therefore I conclude, following the rule in 
the Whitman Saddie Case, supra, that the design patent is invalid for 
lack of invention and originality. 

Even assuming that Ricciardelli and Bleichrode did exercise in- 
vention in producing the design of the patent by altering the shape of 
the Portant base, handle, and cover, the def endant's device has a base, 
post, handle, and upper réceptacle différent in shape from that shown 
in the patent in suit. If Ricciardelli and Bleichrode exercised in- 
vention in the features which distinguish the design of their patent 
from the Portant patent, then Curtiss, the patentée of the design used 
by défendant, exercised invention in producing his design, and there- 
fore the inventions of the Ricciardelli and Bleichrode patents and the 
Curtiss patent are not the same and there would be no infringement. 

Ricciardelli and Bleichrode do not appear to hâve exercised inven- 
tion or to hâve promoted the progress of the useful arts in any way. 
If absolute identity of appearance is not necessary to infringement, 
then identity of appearance is not necessary to anticipation. In ap- 
pearance the Ricciardelli and Bleichrode design more nearly resem- 
bles the design shown in Portant patent than it resembles the design 
found in defendant's structure. 

Plaintiff relies upon the rule that the test of identity of design in 
the invention is the sameness of appearance to the eye of an ordinary 
observer, and directs attention to an observation made by the court 
respecting their similarity when the case was tried and the two devices 
were side by side and offered in évidence by the plaintiff. The remark 
then made was based upon the assumption that both devices were made 
by the plaintiff, in view of the variations appearing in the patent and 
in the first device offered in évidence, and not respecting their sarne- 
ness of appearance as bearing upon the question of whether the 
ordinary observer would take them to be the same. 
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I therefore conclude that the design of the patent in suit îs invalid, 
as its production did not require tlie exercise of invention, but, if it 
be valid, then the defendant's structure does not infringe. 

Let the bill be dismissed, with costs. 

Ordered accordingly. 



H. D. SMITH & CO. V. PBOK, STOW & WILCOX CO. 

(District Court, D. Connecticut April 26, 1919.) 

No. 1482. 

1. Patents <S=»285 — Suit fob Inibingement — Joindeb or Patents. 

A mechanical patent and a design patent for the same article may prop- 
erly be jolned in a suit for Infringement. 

2. Patents <S=62 — Anticipation — Bueden and Measueb of Pboof. 

When an unpatented devlce, tbe existence and use of which are proven 
only by oral testlmony, Is set up as a complète anticipation of a patent, 
the proof sustainlng it must be clear, satisfactory, and beyond a reason- 
able doubt. 

3. Patents <@=>328 — Validity and Infringement — Scbew Deivee. 

The Ward patents. No. 737,179, for a screw driver, and No. 37,214, for 
a design for the same, both held not anticipated, valld, and Infringed. 

4. Patents <®=28 — ^Design — "Oenamental." 

A design may be "omamental," withln Comp, St. § 9475, authorizing 
patents for ornamental designs, not in the sensé of being ornate or be- 
decked, but In the sensé that It bas a certain marked appearance which 
lends beauty or élégance to it. 

In Equity. Suit by H. D. Smith & Co. against the Peck, Stow & 
Wilcox Company. Decree for complainants. 

Archibald Cox, of New York City, and Henry E. Rockwell, of New 
Haven, Conn., for plaintiffs. 
Harrie E. Hart, of Hartford, Conn., for défendant. 

THOMAS, District Judge. This is the usual suit in equity, at final 
hearing on pleadings and proofs, based on the alleged infringement of 
letters patent No. 737,179, of August 25, 1903, for a screw driver, and 
on patent No. 37,214, granted November 8, 1904, for a design for a 
screw driver both issued to the plaintiff, as assignée of William S. 
Ward. 

[1] Both patents are properly joined in the same suit. Eclipse Ma- 
chine Co. et al. V. Harley-'Davidson Motor Co. (D. C.) 244 Fed. 463 ; 
Crystal Percolator Co. v. Landers, Frary & Clark, 258 Fed. 28. 

The mechanical patent in suit, which will be discussed first, was be- 
fore this court with the same plaintifif and against Southington Mfg. 
Co., 235 Fed. 160. The judgment there absolving the défendant 
from infringement was reversed by the Circuit Court of Appeals (247 
Fed. 342, 159 C C. A. 436), and the défendant was held guilty of 
infringement. It therefore follows that the défendant in the case at 
bar infringes, if the patent is valid, and the proof of the prior art is 
insufficient to avoid infringement, because there is no practical varia- 

<c»For other caseb see same toplo & KEY-NUMBER In ail Key-Numbered DIgests & Indexe» 
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tion in the defendant's screw driver and the screw driver manufactur- 
ed by the Southington Manufacturing Company. 

It is unnecessary to quota the claims of the patent. They are stated 
in the opinions of the District Court and the Circuit Court of Appeals, 
supra. 

In the Southington Case the défendant was estopped to question 
validity, because of a written agreement between the parties which 
compelled the défendant there to admit validity. So the défendant 
hère pleads as its défense invalidity and noninfringement, and both dé- 
fenses are properly raised hère, as there is no agreement of any kind 
binding upon the parties to this suit. 

But this court is bound to apply to this case the views expressed and 
conclusions reached by the Circuit Court of Appeals, wherever they 
are applicable, even though the issues hère raised are to be considered 
as original questions. 

Respecting the prior art in the Southington Case, Judge Ward said : 

"There was nothlng In the prlor art Uke the comblnatlon of the article." 

This conclusion of the appellate court, thus tersely stated, leaves 
nothing more to do in this case than to inquire whether the proof as 
to the prior art is any more persuasive than in the Southington Case, 
and sufïicient to defeat the validity of the patent, under the rules of 
évidence applicable to the proof of the prior art. 

The défendant lays great stress upon the additional testimony re- 
specting the prior art, so far as old patents in allied ^nd différent arts 
are concerned, together with the testimony respecting certain unpat- 
ented devices, which it is claimed are complète anticipations of the 
patent in suit. The évidence respecting old patents in various arts is 
the same as in the Southington Case, plus a few additional patents in 
arts which seem to me to présent no new questions over those pre- 
sented in the Southington Case. In the latter case and hère the 
défendant introduced three table knife patents, No. 78,328, issued 
May 26, 1868, to Moses Rubel ; No. 86,252, issued January 26, 1869, 
to Moses Rubel; and No. 172,874, issued February 1, 1876, to James 
D. Frary; the screw driver patent. No. 267,709, issued Novem- 
ber 21, 1882, to Philip Nadig; three wrench patents. No. 553,039, 
issued January 14, 1896, to Robert C. Ellrich; No. 666,029, is- 
sued January 15, 1901, to Amos Shephard; design No. 34,136, issued 
February 26, 1901, to William S. Ward; and additional patents on 
wrenches, screw drivers, chisels, and table cutlery. 

In addition, the défendant has introduced three other patents — one 
to Franz Lehmann, No. 96,928, issued November 16, 1869, for a horse- 
shoer's hoof parer ; one to Munson, No. 104,056, issued June 7, 1870, 
relating to rubber-coated carriage trimmings; and one to Conklin, 
No. 128,020, issued June 18, 1872, for an ice pick and méat maul. 
Thèse additional patents, I conclude, add nothing substantial to the 
prior art. 

As to the unpatented devices which are claimed to be anticipations 
of the patent in suit, the évidence hère discloses that certain employés 
of the plaintifF made in the plaintiff's factory certain screw drivers 
from discarded wrench bars for their personal use as machinists in 
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and about their work in the factory, and in some instances for their 
own Personal use at home. This was also the évidence in the Southing- 
ton Case, but in addition the défendant hère has put in évidence three 
other drivers, made and used by three différent persons in the plain- 
tiff's employ, and ail made prier to the Ward screw driver. Further, 
the défendant has put in évidence a driver made in two pièces con- 
structed by Kilborn, another employé, which is in no way similar to 
the driver disclosed by the patent in suit. Many other screw drivers, 
of différent kinds and made by old established hardware manufactur- 
ers of Connecticut, were put in évidence as anticipations. It is a 
fair conclusion that none of them resemble, except in some slight de- 
gree, the Ward screw driver. Some parts of one article may resemble 
it, and other parts of other articles ; but none of them contain the 
combination of the patent in suit, which is. a combination of a partic- 
ular structure with a particular shape. 

[2] In the Barbed Wire Patent, 143 U. S. 275, 12 Sup. Ct. 443, 450, 
36 L. Ed. 154, the Suprême Court held that, when an unpatented de- 
vice, the existence and use of which are proven only by oral testimony, 
is set up as a complète anticipation of a patent, the proof sustaining it 
must be clear, satisfactory, and beyond a reasonable doubt. I there- 
fore conclude that the défendant, in this aspect of the case, has not 
met the burden the law imposes upon it. 

In Coffin V. Ogden, 18 Wall. 120, 124 (21 L. Ed. 821), the court 
said: 

"The burden of proof rests upon bim [the défendant], and every reasonable 
doubt should be resolved against him. If the thing were embryotlc or In-, 
choate, if it rested in spéculation or experiment, If the process pursued for 
Its development had failed to reaeh the point of consummation, It cannot avail 
to defeat à patent founded upon a dlseovery or Invention which was com- 
pleted, while in the other case there was only progress, however near that 
progress may hâve approximated to the end in view." 

So hère, even if it be conceded that the various devices represented 
progress in the art, they cannot avail to defeat a patent founded up- 
on a completed invention. 

[3] Upon ail the testimony respecting the prior art I must con- 
clude that there is not sufficient additional testimony over that offered 
in the Southington Case to justify this court in holding that the prior 
art is sufficient hère to defeat the validity of the patent in suit, and, 
as the Circuit Court of Appeals in the former case held that "there 
was nothing in the prier art like the combination of the article," it is 
apparent that the same finding of fact is justified under the évidence in 
this case. 

The description of the plaintiff's screw driver is given by Judge 
Ward as f ollows : 

"The patented screw driver consista of an intégral soUd drop-forglng, be- 
ginning at the top with an oval butt having a flat hammer face, and con- 
tinulng into a flat handle web, into which scales of an elliptical shape grad- 
ually decreasing in width are rlveted, eontlnuing into a conical (Incorrectly 
called conoidal in the patent) tapering bolster, continuing into a round shaft, 
endlng up la the flat blade." 
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It will thus be noted that the combination of the article which the 
patent covers is a combination of a particular structure with a par- 
ticular shape, and this article, the proof shows, in this case, the same 
as in the Southington Case, is very useful, showsa marked progress 
in the screw driver art, and a very substantial and steady demand has 
arisen for it, eyen though it is higher in price than any other driver on 
the market. 

A considération of each of the prior art patents is unnecessary 
because there can nowhere among them be found anything approaching 
the combination of structure and shape which is a distinctive feature 
of the Ward screw driver as disclosed in the patent in suit._ 

I therefore conclude that none of the things offered as prior art is 
the thing patented. The unpatented devices are at best of the kind 
and character which may be submitted against almost any invention. 
Some of them may show separately some one or more features or por- 
tions of the patented screw driver, but it is apposite to say of them that 
"there was nothing in the prior art like the combination of the article." 

Holding the patent valid, it necessarily follows, and without dis- 
cussion, that the défendant must be held to infringe. To be sure, there 
are slight variations; but they are very slight. The variation in the 
Southington screw driver was even greater, and the Circuit Court of 
Appeals held that the Southington screw driver was an infringement. 
A fortiori does the defendant's screw driver infringe, and it therefore 
follows that there must be the usual decree for the plaintiff on the 
mechanical patent. 

The design patent was issued November 8, 1904, so there is the usual 
prima facie case made out in favor of the plaintiff. 

The défendant insists that the design patent is entirely lacking in 
validity, because of (a) failure to disclose invention; (b) as not pre- 
senting proper subject-matter for a design patent under the statutes, 
in that there is nothing ornamental in the structure, as that term is 
used in the statutes; and (c) because the defendant's structure does 
not hâve the appearance of the patented structure, either in the pock- 
eting of the handle scales, or in side view in so far as the appearance 
of the tapering métal of the web at either end of the handle is con- 
cemed. 

It will not be necessary to discuss the prior art, as I conclude that 
there is nothing in it which shows or suggests the lines, planes, and 
angles shown in this patent. I believe the décision as to the design pat- 
ent turns upon the question ôf whether the design is ornamental 
and whether it is invention. 

The statute (Comp. St. § 9475) provides that— 

"Any person who has Invented any new, original, and ornamental design 
for an article of manufacture, not known or used by others In this country 
before hls invention thereof, and not patented or descrlbed in any prlnted 
publication in this or any foreign country before hls Invention thereof, 
* • * may • * • obtaln a patent therefor." 

The requisites of a design patent, and the rules pertaining to it, and 
the interprétation of the statute, hâve been set forth in récent décisions 
of the Circuit Court of Appeals for this circuit in the f ollowing cases : 
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Ashley v. Weeks-Numan Co., 220 Fed. 899, 136 C. C. A. 465 ; Baker 
& Bennett Co. v. N. D. Cass Co. et al., 220 Fed. 918, 136 C. C. A. 
484; Steffens v. Steiner, 232 Fed. 862, 147 C. C. A. 56; Strause Gas 
Iron Co. V. Wm. M. Crâne Co., 235 Fed. 126, 148 C. C. A. 620; Miller 
Rubber Co. v. Behrend et al., 242 Fed. 515, 155 C. C. A. 291. 

In Baker & Bennett Co. v. N. D. Cass Co., supra, Judge Rogers, 
speaking for the Circuit Court of Appeals, said on page 921 of 220 
Fed., on page 487 of 136 C. C. A. : 

"It [the design] must be ornate; It must appeal to the eye of the beholder. 
The inventer of a design entitled to the protection of a patent must produce 
a resuit akln to that produced by the artlst or sculpter. His design must 
be new, and it must be beautiful and attractive." 

[4] The shape of plaintiff's screw driver îs new, and so far as a 
screw driver may be made so, by a design which is practical in the 
uses for w^hich it is made, it is beautiful and attractive. It is even or- 
namental in a certain sensé of the word; perhaps not in the sensé of 
being ornate or bedecked, but in the sensé that it has a certain marked 
appearance which lends beauty or élégance to it. And such is the in- 
terprétation to be placed upon the word "ornamental." The transir 
tion from the two opposed edges of the shank to the converging flat 
faces of the blade is unusual and pleasing to the eye, and even from 
the évidence of the défendant it appears that it may be pleasing to the 
eyes of some people, and under the law that is sufficient. 

Judge Rogers, in the Steffens Case, supra, said: 

"To sustain a design patent the design must involve something more than 
mère mechanieal skill. There must be invention." 

As nearly as one can approach to invention of design in a screw 
driver, we hâve it hère. The lines, planes, and angles, and the com- 
bination of triangles formed by the intersection of the planes at the 
région where the square shank merges into the blade, may fairly be 
said to be new and original, and thus to constitute invention of design. 
In fact, the whole structure is pleasing to the eye and is novel in design. 

While it is true that the defendant's screw driver is not a Chinese 
copy of the plaintiff's driver, nevertheless it is such a close copy of it 
that they must be held closely together in order to enumerate the 
différences. There can be no question but that the ordinary purchas- 
er, when handed the defendant's driver, would conclude he was pur- 
chasing the plaintiff's driver, if he could not see them side by side. 
The variations are so slight as not to avoid infringement, and it fol- 
lows that there must be a decree for the plaintiff ; and it is 

So ordered. 
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JAY et aL v, SPARKS-WITHINGTON CO. 

(District C!ourt, N. D. Ohio, B. D. October 18, 1918.) 

No. 399. 

1. Patents <g=932S — Validitt — ^Vacttom Tanks fob Automobiles. 

Clalm 1 o£ the Higginson & Arundel patent, No. 1,067,814, clalms 1, 3, 9, 
13, and 14, of the Jay patent. No. 1,132,275, and clalms 1, 2, 4, and 5, of tlie 
Jay patent, No. 1,134,457, are valld and disclose invention, but were not 
Infrlnged, except as to clalms 9 and 14 of the Jay patent. No. 1,132,275. 

2. Patents <&=»16 — Impeovement. 

Where an art has been advaneed step by step by a séries of inven- 
tions, so that no one Inventer can clalm the complète whole, each Inven- 
tor is entitled to the spécifie form of devlce whlch he produces, so far as 
It differs from those of his competltors. 

In Equity. Bill by Webb Jay and the Stewart- Warner Speedometer 
Corporation against the Sparks-Withington Company. Decree for 
plaintiffs. 

Wilkinson & Huxley and Burton & Burton, ail of Chicago, 111., and 
HuU, Smith, Brock & West, of Cleveland, Ohio, for plaintiffs. 

Williams, Bradbury & See, of Chicago, 111., and M. B. & H. H. John- 
son, of Cleveland, Ohio, for défendant. 

WESTENHAVER, District Judge. The bill in this case is the usual 
one charging inf ringement of certain patents and praying an injunction. 
The défenses are the usual défenses of invalidity and noninfringe- 
ment. Complainants' bill is based on United States letters patent No. 
1,067,814, issued to Higginson & Arundel, and Nos. 1,132,273 and 1,- 
134,457, issued to Webb Jay. The Stewart- Warner Speedometer Cor- 
poration is the owner of the Higginson & Arundel patent, and the ex- 
clusive licensee of the Jay patents. Claim 1 of the Higginson & Arundel 
patent, claims 1, 3, 9, 13, and 14 of the Jay patent. No. 1,132,273, and 
claims 1, 2, 4, and 5 of the Jay patent, No. 1,134,457, are the only 
ones in issue. The article of commerce involved is a vacuum tank used 
for feeding gasoline to the carbureter of automobile engines. Défend- 
ant manufactures under United States letters patent No. 1,255,347, 
issued to W. Sparks. 

Complainants' patents and precisely the same claims were in issue 
and litigated to a final judgment in the United States District Court for 
the Northern District oi Illinois, Eastern Division. Judge Sanborn 
heard the case and filed a caref uUy prepared written opinion, a copy 
of which has been furnished me and is accessible to counsel. The 
title of the case is Webb Jay and Stewart- Warner Speedometer Cor- 
poration v. Frederick Weinberg and Auto Parts Co. (D. C.) 250 Fed. 
469. The issues there involved as to the validity of complainants' 
patents were precisely the same as in the instant case. They were sub- 
stantially the same on the issue of inf ringement, except as to claims 
9 and 14 of the Jay patent, No. 1,132,273. This case was carefuUy 
heard and the différent devices demonstrated at great length on the 
hearing. Counsel argued the case fuHy, both prally and by ably pre- 
pared briefs. A re-examination has been made by me of ail the ques- 

^%=>For otber cases see same topic & KSY-NUMBBR in ail Key-Numtnred Digests & Indexes 
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tjons învolved, but in view of the carefully prepared opinion of Judge 
Sanbom, and oî the conclusions reached by me, I deeiri it sufficient if I 
State briefîy, in such form as will be understood by counsel, and, if need 
be, by a reviewing court, the grounds upon which I rest my décision, 
without an exhaustive statement of my reasons. 

Neither complainants nor défendant is content to stand on the dé- 
cision of Judge Sanborn. Complainants insist that the scope of their 
several patents has been unduly narrowed and limited, while défend- 
ant insists that thèse patents should ail be held invalid for lack of 
novelty, or, in view of the prior art, for lack of invention. The weight 
to be given to his décision becomes, therefore, an important matter. 

I hâve had this question under considération in another case, namely, 
Meurer Steel Barrel Co. v. Draper Manufacturing Co., 260 Fed. 410, 
decided August 14, 1918. I there held that, while comity between courts 
of equal dignity in différent jurisdictions does not require another 
court to abdicate its own judgment, it is important that in the interest 
of uniformity of ruling, and in order to avoid confusion in the law, 
prior carefully considered décisions should be adhered to until some 
higher court reaches a diflferent conclusion. I there said : 

"The force of thls rule Is well stated by Mr. Justice Brown In Mast, Foos & 
Company v. Stover Manufacturing Company, 177 U. S. 485 [20 Sup. Ct. 708, 
44 L. Ed. 856]. It is said (177 U. S. 488, 20 Sup. Ct. 708, 44 L. Ed. 856), in 
substance, that comity Is not a rule of law, but one of practlce, convenlence, 
and expediency, and has substantial value in securing uniformity of décision 
and discouraging repeated litigation of the same question. Its obligation is 
not imperatlve ; if it were, the indlscreet action of one court might become a 
précèdent, inereasing iil weight with each successive adjudication, until the 
whole country was tied down to an unsound principle. Comity recognizes the 
fact that the primary duty of every court is to dispose of cases according to 
the law and facts ; in other words, décide them rlght, and In so dolng, the 
judge is Iwund to détermine them according to his own convictions. If his 
convictions be clear, be should foUow them; but where, in his own mind, 
there may be a doubt as to the soundness of his views, comity comes Into play 
and suggests a uniformity of ruling to avoid confusion until a higher court has 
settled the law. The strength of this rule inereases in proportion to the num;. 
ber of courts which hâve passed upon the question, and when it appears that 
the prior judgment follows a final hearing upon pleadings and proofs and af ter 
a protracted litigation, and is the resuit of careful and painstaking considéra- 
tion, greater weight should be given it. See, also, Macbeth v. Gilllnder (G. C.) 
54 Fed. 169 ; Beach v. Hobbs (C. C.) 82 Fed. 916 ; Penfield v. Potts (C. C. A. 6) 
126 Fed. 475, 61 C. C. A. 371 ; Doelger v. German American Filter Company, 
204 Fed. 274 [123 C. C. A. 472]; Cincinnati Butchers' Supply Company v. 
Walker, 230 Fed. 453, 144 C. 0. A. 595." 

The prior art introduced in évidence and considered by Judge San- 
bom included ail ihe prior art set up hère, except United States letters 
patents No. 398,516, issued to Lentz, No. 477,295, issued to Charter, 
Nos. 844,958 and 901,190, issued to Riggs, and No. 1,025,814, issued 
to Lamp. Of thèse Lentz adds nothing to Savorgnan, No. 566,625 ; 
Lamp and Charter add nothing to Olds; and Riggs adds nothing to 
Tillison and sundry other similar patents. Other patents in the same 
art as thèse then in évidence were equally, if not more, pertinent ci- 
tations, and, had they been then bef ore the court, would not manifestly 
hâve modified the views of the learned District Judge. 
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Additional évidence is introduced hère, also, in relation to the dis- 
closure by publication of the Tice article in the "Motor" of June, 1911. 
Whether this publication antedates the Higginson & Arundel patents is 
much disputed. In the view I take of the case, it is unnecessary to 
détermine this issue. 

Much évidence was also introduced on this hearing to show that a 
device constructed according to the disclosures of tlie Tice article was 
operative, if not practicable, for use under normal road conditions. 
Complainant's reproduction of the Tice device, as demonstrated bef ore 
Judge Sanborn, will operate only under a narrow range of vacuum 
pressure, and would not begin to function at a higher vacuum pressure 
than 9 to 11. Défendant has constructed a device in conformity to the 
disclosures of the Tice article, departing from the size and weight of 
the two cork floats for what seems to me sufficient reasons. The évi- 
dence convinces me that the device thus constructed would operate un- 
der a wider range of vacuum pressure, certainly from 3 to 19, and per- 
haps higher. There is, however, some difïiculty in starting it at a high- 
er vacuum than 14. Some allowance must be made for the inefficien- 
cies of the vacuum pump and appliances used in thèse démonstrations ; 
but thèse démonstrations, when taken in connection with other testi- 
mony that thèse devices had operated successfuUy under normal road 
conditions between Jackson, Mich., and Cleveland, Ohio, convinces me 
that defendant's contention as to the range of opération is fully sus- 
tained. This finding, however, does not require or justify that any 
greater weight should be given to the Tice publication in the prior art 
than was given to it by Judge Sanborn. Many defects reraain therein, 
making against its practicability and efficiency. As much invention 
would, in my opinion, be required to obviate thèse defects as to obviate 
those présent in the Higginson & Arundel invention. 

The situation now before me is one justifying, if not requiring, the 
application of the rules of comity already stated, unless I am clearly 
convinced that Judge Sanborn's décision is wrong. It was made on a 
final hearing, upon pleadings and full proofs, and after protracted liti- 
gation, in which both sides were represented by able counsel. The dif- 
férences in the record before me and that before him are immaterial, 
and his opinion contains internai évidences that he gave to his judg- 
ment careful and painstaking considération. Ail of the questions in- 
volved are close, but, after a restudy of ail of them, the weight of rea- 
soning seems to me to support his conclusions. I am, therefore, adher- 
ing to them so far as applicable to the présent case. 

[1,2] My conclusion, then, is that claim 1 of the Higginson & Arun- 
del patent, No. 1,067,814, claims 1, 3, 9, 13, and 14 of the Jay patent, 
No. 1,132,273, and claims 1, 2, 4, and 5 of the Jay patent, No. 1,134,- 
457, are valid. As to their scope, I also adopt Judge Sanborn's con- 
clusion, which he states as follows: 

"They are unavoldably narrow. By no falr reasonlng are they entitled to 
be any more than sustained on the ground that Mr. Jay, working along his 
own llnes, which later brought success, Is entitled to his own construction; 
and the same rule applles to Welnberg. 'If the advanee towards the thing 
desired is graduai, and proceeds step by step, so that no one can claim the 
complète whole, then each is entitled to the spécifie form of the device which 
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he prodaces, and every other inventer Is entltled to hls own spécifie fonn, 
so long as it differs f rom those of his competitors, and does not Include thelrs.' 
Adams Electric Ky. Company v. Llndell Ey. Company, 77 Fed. 432, 23 0. 0. A. 
223, quoting from Railway Company v. Sayles, 97 U. S. 554, 24 h. Ed. 1053." 

Claim 1 of Higginson & Arundel patent, No. 1,067,814, claims 1, 3, 
and 13 of Jay patent, No. 1,132,273, and claims 1, 2, 4, and 5 of Jay 
patent, No. 1,134,457, are, in my opinion, not infringed. The reasons 
which induced Judge Sanborn to hold that the construction considered 
by him was not an infringement applies to each of thèse claims, and 
his reasoning commends itself to me as sound. Claims 9 and 14 of Jay 
patent. No. 1,132,273, are, in my opinion, infringed. 

Ail thèse patents are for complète çombinations. Ail the éléments 
are old. Invention results only from the combination of thèse old élé- 
ments. Jay is entitled to the spécifie f orm of device which b* produçed, 
and unless a complète and spécifie combination is claimed, and unless 
it is found in defendant's construction, there is no infringement. In 
my opinion, the combination of claims 9 and 14 are the only claims or 
combination which are reproduced with sufficient identity in defend- 
ant's construction to warrant a holding of infringement. Defendant's 
construction does reproduce the combination of claims 9 and 14, unless- 
the snap-over mechanism, whereby the suction and atmospheric inlet 
valves are operated, is différent. On the hearing before me, and in the 
brief s, the controversy as to infringement comes down to this élément. 
Claims 9 and 14, it is asserted by défendant, must be limited in consé- 
quence of Patent Office proceedings to a snap-over mechanism pro- 
ducing absolute simultaneity of action ; whereas, the snap-over mech- 
anism of defendant's construction, it is insisted, does not produce such 
simultaneity. It is true that, when the gasoline in the uppèr chamber 
of defendant's tank is at a high levé! and the vacuum pressure is low, 
there is a perceptible interval between the unseating of the air inlet 
valve and the closing of the suction valve. It is also possible to hait the 
opération of the mechanism at this point under thèse conditions, and 
produce a flow of air through the air inlet and out the suction valve. 
Under ail other conditions of opération there is substantial simultaneity 
of action. Whether this delayed action in the opération of the two 
valves is an advantage or disadvantage is disputed, but I am of opinion 
that it is accidentai, and was not designedly prodaced in defendant's 
construction. The spécifications of the patent under which defendant's 
device is constructed do not show any such method of construction, or 
claim any function or resuit on account of it. The snap-over mechanism 
as an élément is présent in both constructions, and in defendant's per- 
forms the same function as in complainants', and even if under some 
conditions it performs the same function, and does something more, it 
is none the less an équivalent, and not the substitution of a new élé- 
ment. This slight différence in opération under some conditions does 
not produce a new combination or avoid infringement of claims 9' 
and 14. 

A decree may be taken in conformity to the conclusions herein set 
forth. 
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W. R. GRACE & CO. v. LUCKENBACH S. S. CO., Inc., et al. 
(District Court, E. D. Virginia. May 24, 1919.) 

1. Damages <S=62(4) — Conteact fob Tonnagk — Accetjal of Right of Action 

— Extension of Time. 

It was not incumbent upon the contractor wlth a steamsbip company 
for tonnage, Immedlately on fallure of tlie company to furnlsti the tonnage, 
to obtaln other tonnage to carry out the contract, the tlme provisions of 
the contract being extended by agreement, as there was no actionable 
breach untll a letter frora the company to the contractor, in whlch the lat- 
ter was advlsed absolutely the contract would not be carrled out, wheu 
the rlghts of the parties were fixed, and a right of action accrued to the 
contractor to establish and sue for its damages. 

2. Damages ®=»62(4) — Beeach of Contract to Furnish Tonnage — Dutt 

TO MiNIMIZE. 

Damages from breach of contract to furnish shipping tonnage should be 
computed on the basls of such compensation to the injured party as is 
necessary to place it in the situation it would hâve occupied in the absence 
of breach ; but the law Imposes on a party subjected to injury from such 
a breach of contract a duty to make reasonable exertions to render the 
injury as light as possible. 

3. Contkacts iS=172 — Duty to Fuenish Tonnage — Amount. 

Where a shipping company contracted to furnish 75,000 tons of carriage, 
10 per cent, more or less, though before breach It could hâve fuifllled Its 
obligation by dellvering freight room for 67,500 tons, after breach it was 
under obligation to furnish the 69,200 tons, evidenced by the list of 
vessels it had previously furnished to the contractor for tonnage, less the 
number of tons actually furnished. 

4. Shipping <S=»58(3) — Breach of Contract — Charge foe Customaey Gra- 

TUITIES. 

Where a shipping company contracted to furnish tonnage, and breached 
its contract, so that the contractor for tonnage was obllged to secure other 
ships, the steamsbip company is not chargeable, as an item of the expense 
of such other ships, wlth bonuses or gratuities customarlly, extended to the 
captain and offlcers of ships for faithful services. 

6. Shipping ®=s>58(3) — Breach of Shipping Contract — Impeopee Chaege 
AGAiNST Party in Fault. 

Where a shipping company whlch had contracted to furnish tonnage 
breached Its contract, so that the contractor for tonnage was obliged to 
procure other shlps, the shipping company was not chargeable, at the suit 
of the contractor, wlth ZVa per cent, "commissions on disbursements" cov- 
ering the entire cost of opération of the other vessels procured by the con- 
tractor for tonnage; a commission belng admlttedly charged only as a 
matter of bookkeeplng, and belng in efCect a charge for an entire service, 
part of whlch devolved on the injured party as a condition précèdent to 
sustaining its clalm for damages. 

6. Shipping (3=»58(3) — Breach of Shipping Contract — Charge aoainst 
Paety in Fault. 

In an action by a contractor for tonnage against the shipping company, 
whlch had breached its contract, where in the contract the contractor for 
tonnage was allowed a commission of 2% per cent., not really for serv- 
ices, but rather as rebate, and where such commission has been allowed 
to the contractor for tonnage in fixing the net amount whlch the 
shipping company was entitled to charge as an oftset against the con- 
tracter, such amount wIU be disallowed as a charge in the case of vessels 
chartered by the contractor after the shipping company's breach. 

^EsFor otber cases see same topic & KBjY-NUMB£!R in ail Key-Numbered Dlgests & Indezeu 
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7. Shipping <S=>58(3)— Bbeach or Conteact — Charge against Pabtt in 

FaULT — BXPENSE OP MiNIMIZINQ DAMAGES. 

Where a shipping Company breached Its contract to furnish tonnage, the 
contracter for tonnage, In Its action for damages, Is entitled to allowance 
for the services of a department of Its business rendered In securing other 
vessels. In reduclng as far as possible the cost of carrylng the goods in- 
volved, though It Is difflcult to détermine predsely what the amount 
should be. 

8. Damages (§==68 — Bbeach op Contract — Interest on Unliquidated Claim. 

Where a shipping company contraeted to furnish tonnage, and on ac- 
count of gênerai war and conséquent scarclty of shipping the contract 
proved to be unprofltable and ill-advised, so that the shipping company 
breached it and refused to furnish the tonnage, the contracter for tonnage 
was entitled to recover Interest on the amount of its damages from the 
tlme when the damages became ascertained by the contracter for tonnage 
having procured other vessels, though as a gênerai rule Interest may not 
be allowed on unllquldated damages for breach of contract; application 
of the rule restlng in discrétion. 

In Admiralty. Libel by W. R. Grâce & Co. against the Lucken- 
bach Steamship Company, Incorporated, and the Luckenbach Com- 
pany, Incorporated. On exceptions to the commissioner's report. 
Decree overruling the exceptions and affirming the report directed to 
be entered. 

This case was heretofore heard and decided by this court on the 
12th day of March, 1918, and will be found reported in 248 Fed. 953, 
to which référence is made, without restating the facts, and the cause 
is now before the court upon the exceptions of the hbelant and re- 
spondents to the report of Commissioner D. Lawrence Groner, to 
whom the same was referred by order of the 25th of April, 1918, 
filed herein on the 25th of November, 1918. The report is as f ollows : 

Prelimlnary Statement. 

The llbelant, Grâce & Co., a Connecticut corporation, a part of whose 
business is the, importation of nitrates from South America to the United 
States and theii: sale to customers hère, entered Into a written contract vrith 
the Luckenbach Steamship Company, Incorporated, on or about the 25th day 
of October, 1916, as the resuit of whIch it was agreed between the parties to 
the contract that the steamship company would provide for Grâce & Co. 
freight room for 75,000 tons, 10 per cent, more or less, at the option of the 
steamship company, of nitrate and/or ores, between the Ist of December, 
1916, and the 31st of July, 1917, such cargoes to be loaded at one or two 
ports between Valparaiso and Pasagua, in Chili, and transported thence to 
one port between Savannah, Ga., and Boston, Mass., In the United States. 
The freight rate provlded In the contract was $15.50 per ton of 2,240 pounds 
dellvered, less 2J^ per cent, "address commission," or, in other words, a net 
rate or charge of $15.11% per ton. 

The contract was complled wlth by the steamship company only to the 
estent of one shipment, aggregating 5,998 tons, which was dellvered at the 
port of New York between the 22d of April, 1917, and the 9th of May, 1917. 
However, on the 23d of April, 1917, Edgar F. Luckenbach, président of the 
steamship company, wrote and forwarded to Grâce & Co. a letter, In answer to 
one from It Inquirlng as to the dates when other shlps mlght be expected to be 
fumlshed, In which he said : "In answering the same, beg to inform you that 
we cannot carry out this freight room contract, which was supplemented by the 
usual form of nitrate charter party adopted and used by your company, and 
which usual form of nitrate charter party was made a part of the freight 
room contract, for the reason that a state of war exlsts between this gov- 

®=»For otlier cases ses same toplc à KEY-NUMBER lu ail Kejr-Numberad Digests & Indexée 
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ernment and the goVemment of Germany, and we are released under article 
13 of this nitrate charter party reading: 'The » » • enemies, pirates, 
• * * arrest and restraint ol princes, rulers and people, political dis- 
turbances and impedlments, » * • always mutually excepted.' " 

The refusai by the Steamshlp company thus announced to carry ont thfe 
contract was the basis of this proceeding. Grâce & Co., havlng thereafler 
made other arrangements resulting In brlnging forward the nitrate, flled a 
llbel In personam In this court agalnst both the Luckenbach Steamshlp 
Company, Incorporated, and the Luckenbach Company, Incorporated ; the 
,1olnder of the latter company as a défendant belng hecause, as was alleged, 
the two companles were Identlcal, havlng the same ownership, dîrectors, and 
ofRcers, and the steamshlp company, the Immédiate party to the contract, 
belng a mère agency of the Luckenbach Company for greater cohvenlence in 
flnancing and carrylng out the contracts of the latter company. The défense 
set up by the défendant was that, because of a state of war exlsting between 
the United States and Germany and the danger of capture of the vessels 
proposed to be used, It was released and.dlscharged from the performance 
of the contract. Your honor held the clause of the contract so invoked In- 
operative under the clrcumstances, and also held that the two coînpanies 
were substantially the same, and were In their joint capacities carrylng on 
the business out of whlch the breach of contract a rose, and were jointly and 
severally chargeable with the carrylng out of the same, and, the défendants 
decUnlng to make any other or further défense, the case was by proper de- 
cree referred to me to ascertain the amount of damages suffered by the llbel- 
ant. 

Part I. 

It will be seen by référence to the foregolng statement that the contract 
whlch is the subject of this suit was made October 25, 1916, and by the 
terras thereof was to be performed between the Ist of December, 1916, and 
the 31st of July, 1917, a perlod embracing elght calendar months. It was con- 
templated between the parties that the movement would average approximate- 
ly 9,000 tons per month, but this understandlng was subject to a further pro- 
vision "that ail quantltles and dellverles to be mutually arranged between 
the party of the flrst part and the party of the second part to suit the steam- 
ers of the party of the flrst part." As early as November, 1916, Grâce & Co. 
begun asking for definite information from the steamshlp company as to 
what arrangements were belng made for carrying out the contract, and 
correspondence on this subject between the parties was Introduced In évi- 
dence and is retumed herewith, marked "Llbelant's Exhibits 11 to 43, in- 
clusive." This correspondence runs through the months beglnnlng wlth No- 
vember, 1916, and endlng the latter part of Aprll, 1917. Throughout it 
shows, on the one hand. Grâce & Co. urging the carrylng out of the contract 
and seeking Information as to the probable arrivai dates at the loadlng ports 
of the promlsed vessels, and, on the other hand, the steamshlp company glv- 
Ing Information and assurances of the movements of thelr vessels and re- 
peated promises of thelr early dispatch to the nitrate ports for loadlng. 
Throughout the perlod mentloned there Is not a single suggestion on the 
part of the Luckenbach Company of a répudiation of the contract. On the 
contrary, there is a récognition of its blnding character and reiterated state- 
ments apparently showing a détermination to fumish the vessels and lift 
the nitrate. Whlle, therefore, it Is undoubtedly true that the provision ot 
the contract as to the tlme of the dellvery of a part of the nitrate was then 
in default, and whlle It is perhaps equally true that this failure mlght, at the 
option of Grâce & Co., hâve then and there been made the basls of a suit 
for damages, it is also true that by agreement of parties this provision of 
the contract was not Insisted upon, and It foUows that, if thereatter the 
steamshlp company had furnished the required tonnage in the amounts 
contracted for, no breach would hâve occurred. In other words, the agree- 
ment for vessel space for 9,000 tons per month, beginnlng with December, 
was not Insisted upon by Grâce & Co. as the resuit of the direct promise of 
the steamshlp company that it would tbereafter furniah the vessels. 
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[1] It folio ws, therefore, that there Is no merlt In the position of tlie 
steamship company that It was incumbent upon Grâce & Co., Immedlately 
upon the fallure of the steamship company in Decemher and January, and 
so on, to furnish the tonnage contracted for,, then and there to obtain other 
tonnage to carry ont the contraet The attitude of the parties concluslvely 
shows that they did not so interpret the agreement, and to hold now that 
the one for whose benefit It was made, and who, to accommodate the other, 
dld not Insist that it be fulflUed, had thereby waived its right thereafter to 
claim a full compUance with the obligation to furnlsh the tonnage contract- 
ed for, would be unconscionable, and would permit the other party, by whose 
promises of the tonnage on flxed dates the waiver was Induced, to take 
advantage of its own default It therefore foUows that the time provisions 
of the contract were, as stated, extended by agi'eement of parties, and that 
there was, under ths circumstances, no actionable breach thereof until the 
letter of April 23, 1917, from the steamship company to Grâce & Co., in 
which the latter was advlsed by the former that the contract would not be 
carrled out. In my opinion, the rights of the parties were flxed as of this 
date, and a right of action then and there accrued to Grâce & Co. to estab- 
lish and thereafter to sue for the damages which it had thereby sustained. 
That the contract was lawfuUy made between the parties is admltted. That 
it was breaehed by the steamship company lias been decided by your honor 
in the opinion upon the previous hearing. 

[2] It follows, therefore, that the damages to be allowed should be computed 
on the basls of such compensation to the Injured party as shall be necessary 
to place it in the situation that it would hâve occupled if no breach had oc- 
curred. Such damages as will restore to it ail that It has lost in the instant 
case would include such expendltures as were necessary in the exercise of 
ordinary prudence on hls part in the carrylng out of the tenus of the con- 
tract. While this is true, It is equally true that the law imposes upon a 
party subjected to Injury from a breach of contract such as is hère shown 
the duty of making reasonable exertions to render the Injury as light as 
possible. Thèse two gênerai principles are fully recognized by ail the au- 
thorities, and excellently stated In the opinion of the Circuit Court of Ap- 
peals, Sixth Circuit, speaking through Judge Taft, in The Oregon, 55 Fed. 
666 et seq., 5 C. C. A. 229, from which it may not be amiss to quote the f ollow- 
ing: "Damages for breach of contract should be such compensation as will re- 
store the injured party to the same pecuniary condition that he would hâve been 
in, had the contract been performed. * * * If, therefore, in cases of 
freight contracts, the carrier refuses to perform, it is the duty of the ship- 
per, if he ean reasonably expect thereby to redùce hls loss, to seek other 
means of transportation, and perform the contract himself. In such a case 
the différence between hls actual pecuniary condition and that in which he 
would hâve been had the carrier transported the goods under the contract 
is, not the profit which he would hâve made had the contract been perform- 
ed — for the contract has been performed, and he has acquired the opportunity 
to sell hls merchandlse at the market value prevalUng at the place of des- 
tination — but it is the increased expense of performing the contract ; that is, 
the différence between the contract rate of freight and the freight which he 
was actually obliged to pay to secure performance. • * * Of course, there 
is a limit to the increased expense which the injured party may incur in do- 
Ing what the other was obliged, under the contract, to do, and which he 
may charge to tliat other. The Umit is suggested in the rule laid down in 
the leading case of Hadley v. Baxendale, 9 Exch. 341, under which damages 
for a breach are limited to such as would naturally flow from the breach 
within the reasonable contemplation of the parties at the tlme of making the 
contract. He cannot go to extraordinary and unreasonably excessive expense 
or take unusual means to accomplish that which the other party agreed to 
do, and thus impose on the other liability for damages out of ail proportion to 
what either party might hâve reasonably expected as the loss from the breach. 
In Le Blanche v. Rallway Co., 1 C. P. Div. 286, 302, Lord Esher, Master of 
the Rolls, then Mr. Justice Brett, used this language: 'We thlnk it may 
properly be sald that, if the party to perform a contract does not perform 
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it, the other may do so for hlm, as reasonably near as may be, and charge 
bim for the reasonable expense in so doing.' " 

[3] In order to apply thèse gênerai principles to the facts as shown by the 
«vidence at hand, the flrst question which arises is the amount of tonnage 
as to which default was made. The contract, as has been repeatedly shown, 
provlded speciflcally that the steamshlp company should furnish to Grâce 
& Co. freight room for 75,000 tons ; but It Is insisted by the steamship Com- 
pany that, since thls clause of the contract contalned an option to it to 
reduce thls amount 10 per cent, it was in fact liable only for the carriage of 
67,500 tons, less the amount actually carrled. In other words, it now iu- 
sists that after Its breiich of contract it has the rlght to exercise the option, 
and that, Instead of 75,000 tons of nitrate, it may and does eleet to be bound 
only to the lesser extent. There is, I thlnk, no question that, if the con- 
tract had not been violated, the steamshlp company could bave claimed ful- 
fiUment of Its obligation when and after It had dellvered freight room for 
67,500 tons, but another and différent question arises under the clrcumstanccs 
hère. During the perlod of its récognition of the contract, confessedly it 
made no spécifie élection. If there were nothlng more in the case, I sbould 
unhesitatingly conclude that the status of the contract was at the tlme of its 
breach Identical as at the time it was made, for I take it that the rule is very 
clear that, when one contracts in the alternative to do one of two thlngs with- 
in a glven tlme, be has until the time Is past the rlght to elect which of them 
he will perform, but, if he suffers the time to elapse wlthout performlng 
either, hls contract is broken and his right to elect is lost. Cholce v. Moseley, 
1 Bailey (S. C.) 136, 19 Am. Dec. 661. ' 

But It appears from the évidence in thls case that some time in March or 
April, 1917, and while the performance of the contract was stUl in contem- 
plation by both parties, the steamship company through its président de- 
llvered to Grâce & Co. a mémorandum (or data from which it was made) 
containing the names of the steamers which it purposed to furnish to carry 
out the contract, and wlth the capacity and probable saillng date of each. 
The list so furnlshed included the steamers J. L. Luckenbach, 6,000 toris, 
April loading -, Florence Luckenbach, 8,200 tons, May loadlng ; I^wls Luck- 
enbach, 6,000 tons, May-June loadlng; Hattie Luckenbach, 6,000 tons, Jun'e- 
July loadlng; Edgar Luckenbach, 12,000 tons, July-August loadlng; Julie 
Luckenbach, 12,000 tons, August-September loading; D. N. Luckenbach, 4,000 
tons, May-.Tune loadlng ; Henry Luckenbach, 4,000 tons, May-June loadlng ; J. 
L. Luckenbach, 6,000 tons, June loading; Pléiades Luckenbach, 5,000 tons, 
July-August loadlng — the aggregate tonnage proposed to be transported on 
thèse ten vessels being 69,200 tons. The program thus outllned by the steam- 
ship company contemplated the exécution of the contract in its entirety. It 
was In effect a statement on its part that it would furnish shlpping for 69,- 
200 tons, and it was accepted by Grâce & Co. if and when fulfiUed as a com- 
pliance wlth the contract. It Is true that there appears to hâve been no pré- 
cise statement at the tlme that the cargo tonnage named was to be con- 
sldered by the parties as completlng the contract ; but I thlnk the only fair 
inference is that there was a meeting of mlnds at the tlme in question, and an 
agreement thon and there that the steamship company was to be bound only 
to the extent mentloned, and that a compllance by It wlth the terms of the 
mémorandum would entitle it to a full discharge under its contract. Thls 
belng true, I bave chosen to tfeat the contract as one on the part of the 
steamshlp company to furnish freight room for 69,200 tons, and as a'amitted- 
ly they dld in fact furnish freight room for 5,998 tons, the amount of dam- 
ages for which they are answerable is for failure to furnish freight room 
for 63,202 tons. 

Part II. 

Thls being the basis upon which the damages are to be ascertained and 
determlned, it foUows that the next Inquiry is whether the conduct of Grâce 
& Co. after the breach of the contract, and in carrying out its provisions, was 
only such as to restore the situation as nearly as possible to thât which it 
would hâve been If no breach had occurred. The contract between the steam- 
ship company and Grâce & Co. for the transportation of the nitrate was on 
what is knowa in the shlpping business as a rate basls, as distinguished fi;om 
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a Urne basis; the différence between the two being that In the case of the 
rate charter the cost Is deflnltely flxed and ascertalned, whereas In the case 
of the tlme charter there Is a considérable élément of doubt, growlng out 
of possible delays In the voyage, opportunities of obtainlng cargoes from the 
port of dellvery to the cargo port, etc. When the contract for the shipment 
bf 75,000 tons of nitrate in question was made, the marUet rates for shipping 
from Sotith to North America were comparatively easy, and charters on 
either basis easily obtained. The United States had not then entered the 
war, and, If the breach had then occurred, It would hâve been a fairly easy 
matter for Grâce & Co. to hâve reinstated themselves and lifted the ship- 
ment In question with but little additlonal expense; but betyreen the time 
of making the contract and the breach a déclaration of war had been made 
between this country and Germany, and the demand for shipping became al- 
most at once abnormally great, resultlng in a stlffening and constantly as- 
cending scale of rates. 

In the latter part of 1816 the rate for tonnage from South to North Amer- 
ica ranged around $15. In Aprll and May, 1917, It had advanced by In- 
creased demand to a point where it was then practically impossible to make 
rate charters at ail. Grâce & Co., who are among the largest Importers of 
nitrates, their importations in the year 1917 amounting to approximately 
600,000 tons, and who were therefore as well equlpped as it is possible to 
be to secure tonnage, went Into the market, making bids In an effort to obtain 
rate charters to lift the nitrate included In the Luckenbach contract. Its vice 
presfdent, Mr. Flsher, testified that to thls end he made several offers for 
vessels on rate charters, but In each' instance was outbid by competltors, and 
succeeded in getting only one vessel, the Plymouth, at $33.50 a ton. Flnd- 
Ing It quite impossible to make any progress In this direction, and that the 
effects of contlnuing the compétitive biddlng would be to stlll further In- 
crease the rate, he dld what in my opinion was prudent in the circumstances, 
and proceeded to get vessels on tlme charters at the lowest rates then offer- 
Ing In the market. In this way he succeeded In getting possession of the 
followlng vessels: S. S. Jelllng, chartered May 4, 1917; S. S. Camaguey, 
chartered May 4, 1917 ; S. S. Ruby, chartered May 15, 1917 ; S. S. Thorgerd, 
chartered May 21, 1917; S. S. Laura Maersk, chartered May 31, 1917; S. S. 
Edw. Plerce, chartered May 28, 1917; S. S. Kareu, chartered June 13, 1917; 
S. S. Santiago, chartered June 13, 1917; S. S. Evelyn, chartered June 18, 
1917; S. S. Edith, chartered June 20, 1917; S. S. Montosa, chartered June 
21, 1917 ; S. S. Clare, chartered June 23, 1917 ; S. S. Otterstad, chartered June 
28, 1917; S. S. Alderney, chartered May 8, 1917; S. 8. Plymouth, chartered 
June 22, 1917. 

The latter was the only one of the lot chartered on a rate basis, the other 
14 vessels being chartered originally for such periods of tlme requlred for 
the completion of the journey from North to South America, the loading, 
and back again, and whlle as to a number of them the perlod of tlme re- 
qulred in obtainlng cargoes was considerably lengthened by unexpected labor 
conditions more fully referred to hereafter, the uneontradicted évidence 
shows that their opération from start to finish and in ail its détails was 
eonducted by men of expérience and admltted capacity and wlth due regard 
to minlmizlng the cost The total amount of tonnage carried by the flfteen 
vessels named was 67,763 tons, which is 4,561 tons In excess of the amount 
which, in my vIew of the law, Is chargeable agalnst the steamship company. 
In the computation of damages which I shall hereafter make, I hâve therefore 
charged off this excess of importation, on the same basis, to Grâce & Co. 
In Libelant's Exhibit No. 7, returned wlth this report, there is a detalled 
statement of the cost of opération of the 14 vessels used to Uft the nitrate. 

[4] I hâve carefuUy examined and verifled the correctness of the figures 
there detalled, and the uneontradicted évidence I think amply supports the 
statement that the expenses of the voyage were reasonable and the charges 
made, except as hereinafter mentioned, entirely falr; the exception being the 
charge in each Instance of an Item under the head of "gratuitles." Thèse 
items, I thlnk, should be disallowed. Whlle the évidence shows that it is the 
custom of the charterer of a vessel to glve a small bonus to the captain and 
other officers of the shlp, under the head of gratuity, for faithful services, I 
thlnk such a custom is allowable only where the gratuity given la cihaTgeable 



W. K. GRACE & CO. V. LUCKENBACH S. 8. CO. 55 

(268 FO 

agalnst the person glving the same. In this case the ships In question were 
being operated at the cost of the defaulting signatory to the contract, to wit, 
the steamship company, and, however universal the custom, It seems to me 
indefensible to charge agalnst it, not%vlthstanding Its default, an item of 
expense only justifled by custom and optional with the giver. 

[5] I am jsx\so of opinion that a charge of 2V2 per cent, "commissions on 
dlsbursements," eovering the entire cost of opération of the 14 vessels, Is 
not allowable under the circumstances. Thls commission in this Instance 
admlttedly was chargea only as a matter of bookkeeping, and, whlle it is 
usually allowed under more or less like conditions, in this instance it would 
he in effect a charge for an entire service, part of which, in my view of the 
law, devolved upon the injured party to the contract as a condition précèdent 
to sustalnlng the claim for damages. 

[6] I am further constrained to take this position for the rcason that in 
the contract between the steamship company and Grâce & Co. the latter were 
allowed a commission of 2% per cent. The services whlch they were to 
render for this commission are not stated, and are presumably negllgible, 
If any at ail, the commission being more accurately described as a rebate 
than a commission ; but since I hâve allowed it, as I am bound to do under 
the terms of the contract, in flxlng the net amouut which LucUenbach was 
entitled to charge as En offset agalnst Grâce, I think It fair an^ proper to 
disallow it as a charge In the case of the vesseis ehartered after the breach 
of the contract. 

[7] It does not follow from this, however, that tliere should not be some 
allowance made to Grâce & Co. for the services of another department of 
their business than that dlrectly concerned In the maklng of the contract 
wlth Luckenbach, being services rendered by them In securing the vessels 
and In reducing as far as possible the cost of lifting the nitrate. That thèse 
services were valuable is shown by the fact that they secured in the case of 
each vessel, save 4, downward frelght — that is to say, cargo from North to 
South America — at figures whlch in the aggregate largely reduced the cost 
of the vessels In question, and to that extent reduced the per ton cost of lift- 
ing the nitrate, and whlle it is dlfficult to détermine precisely what this 
amount should be, I think It is fair and reasonable under the circumstances 
to fix it at $10,000, equal to about 2i^ per cent, of downward frelght, whlch 
is accordlngly done. With thèse déductions and thls allowance, I think the 
aceount as stated in Exhibit No. 7 is correct, and reflects the true and ac- 
curate cost per ton of lifting the nitrate, for whlch default was made by 
the steamship company. 

At the request of counsel for the respondent, the commissioner requlred the 
libelant to furnish a schedule (see Libelant's Exhibit 44) of ail vessels ehar- 
tered and used by it between May, 1917, and July, 1917, wlth a view of 
determinlng from such exhibit whether the particular vessels ehartered for 
th« purpose and charged against the steamship company vi'ere secured at an 
exorbitant or inflated rate, as agalnst that obtalning for the carrlage of 
other nitrate. Whlle the différence in the cost per ton is a Uttle more than 
$2 for the vessels engaged excluslvely in lifting the nitrate in default, there 
is positive and uncontradicted évidence in the record that the 14 vessels men- 
tloued and secured on time charter and the 1 on rate charter, as shown in 
Exhibit 7, were cTiartered for the express purpose of carrylng ont the Luck- 
enbach contract. There being an absence of any évidence to show that due 
care was not used in the making of thèse charters, and there being, on the 
contrary, an abundance of évidence to show that due care was used, I am 
of opinion, and so report, that the cost per ton of carrylng other nitrate for 
Grâce & Co. over the perlod mentioned ought not to afCect or change the 
amount of the recovery herein. It Is true, as already mentioned, that the 
cost per ton was increased by reason of conditions prevalling in Chili when 
the vessels arylved there for their cargoes. Thèse conditions, growlng out 
of local lahor disputes, as a resuit of which no work was done for several 
weeks, is a matter of which, in my opinion, the steamship company may not 
complaln. If It had performed its contract accordlng to its terms, much, if 
not ail, of the nitrate which It had undertaken to lift would hâve been 
brought to this couutry prior to the date of thèse labor troubles. It ârst de- 
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layed and then broke Its contract, and the resuit of this comblnatlon was 
not only to Increase the prlce whlch It was necessary to pay to put the in- 
jured party In statu quo, but also to increase the expense of the opération 
by reason of the conditions mentioned. 

Proceeding, therefore, to détermine the amount of damages allowable, It 
will be seen, by référence to the schedule contalned în Exhibit 7 and the évi- 
dence offered In support of same, that the average cost to Grâce & Co. par 
ton for transportlng the nitrate which the steamship Company was oWigated 
under its contract to transjwrt was $36.81, making the total cost to Grâce 
& Co. of transportlng 63,202 tons, the amount in default $2,326,465.62. From 
thls amount, however, should be deducted, as already noted, the foUowing 
charges as commissions: 

Amount forward $2,326,465,62 

S. S. Jelllng $3,803 00 

S. S. Camaguey 4,462 08 

S. S. Ruby 4,666 63 

S. S. Thorgerd 4,422 55 

S. S. Laura Mearsk 3,536 82 

S. S. Edw. Pierce 4,694 52 

S. S. Karen 2,249 49 

S. S. Santiago 5,620 32 

S. S. Evelyn 4,752 76 

S. S. Edith 5,404 55 

S. S. Montosa 5,099 03 

S. S. Clare 5,568 10 

S. S. Otterstad 5,965 23 

S. S. Alderney 4,456 56 

Making a déduction of $64,701 64 

There should be, as hitherto stated, a further 
déduction as foUows 
Gratuities on account of crew: 

S. S. Jelllng $438 00 

S. S. Camaguey 380 00 

S. S. Ruby 464 60 

S. S. Thorgerd 100 00 

S. S. Laura Mearsk 351 00 

S. S. Edw. Pierce 371 00 

S. S. Karen 330 00 

S.S.Santiago 400 00 

S. S. Evelyn 370 00 

S. S. Edith 425 00 

S. S. Montosa 462 50 

S. S. Clare 462 50 • 

S. S. Otterstad 010 00 

S. S. Alderney 400 00 

Making a further déduction of 6,564 60 

Or a total for ail purposes of 70,266 24 

Which dedijeted from the gross cost of complet- 

Ing the contract would leave 2,256,199 38 

To which should be added the arbitrary allowance 

mentioned above for services in securlng down- 

ward cargoes, etc. 10,000 00 



$2,266,199 38 



Against which should be deducted the amount pay- 
able to Luckenbach under the contract, which, on 
the basls of 63,202 tons, the amount which it was 
liable to carry at $15.1114 per ton net, was., 955,140 22 



Making the total amount of damages recoverable $1,311,059 16 
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Part ni. 

Havlng now ascertalned and flxed the amount of damages recoverable, 
there remalns only to be determined the question of whather interest should 
be allowed on this amount. 

[8] As a gênerai rule, interest may not be allowed on damages for breacb 
of contract, where such damages are unliquidated and cannot be ascertained 
by computation, or are so uncertain in amount that they can only be estab- 
llshed by litigation. Tbe application of the rule however, is a matter of 
discrétion, depending npon the circumstances in the partlcular case. Dyer 
V. Nav. Co., 118 U. S. 507, 6 Sup. Ct. 1174, 30 L. Ed. 153. In the case at bar 
the damages at the time of the breach were unascertained and unliquidated. 
After the breach occurred Grâce & Co. proceeded at once to do the thlng 
which the steamship company had wrongfully refused to do. The thing 
done conslsted in the transportatlon of the nitrate from Chili to the United 
States. This, as has been shown. Grâce & Co. did by means of the charter 
of various vessels hereinbefore enumerated, the last of which arrived at the 
port of discharge October 13, 1917. When this occurred the damages were 
ascertained and then and there were payable. If the refusai to pay were 
based upon excessive demanda or unwarranted charges, it would be the 
proper exercise of discrétion to refuse to award interest ; but the facts show 
that this Is not true hère. The conduct of the libelant was scrupulously 
falr; that of the respondent, not such as to appeal to the conscience of the 
chancellor. The facts conclusively show that It made a contract at a time 
when there was only a fair demand for its vessels, and at a price which 
presumably would bave yielded a falr profit. Relying upon its undertaking, 
Grâce & Co. contracted with its customers for the sale of the amount of 
nitrate, based on freight cost under the contract, and thereby became llable 
to such purchasers for the dellvery of the same. Having made the contract, 
the steamship company delayed its fulflilment upon various grounds from 
time to time untll a state of war between this country and Germany hav- 
ing been declared, it thought it saw an opportunity of avoiding a contract 
which the supervening circumstances show to hâve been unwisely made, and 
deliberately breached the same, and, in disregard of the ground upon which 
the breach was justlfied, immediately chartered a part at least of the same 
fleet which it had promlsed to use in the Grâce contract to competitors of 
the latter company in precisely the same service, at priées far and away 
above those named in the original contract. 

The answers to the interrogatories filed as a part of the record in the case 
fully sustain the foregoing conclusions, and, except for the fact that the 
respondent decllned to offer any évidence, It is not too much to say that 
the record doubtless would hâve shown that even the large amount of dam- 
ages hère allowed were but little, If any, larger than the additîonal profits 
reeeived by the respondent in the breach of the contract and the chartering 
of the ships to others. By such act on its part It has reeeived and has 
In pocket large gains, while, on the other hand, the libelant, wlthout fault 
on its part, has been compelled to complète the defaulted contract with 
funds of its own, for which it has reeeived neither principal nor interest. 
Under thèse circumstances, I am of opinion that interest on the entire amount 
should be allowed, to begin to run from November 1, 1917, and so report. 

Kirlin, Woolsey & Hickox, o£ New York City, and Edward R. Baird, 
Jr., of Norfolk, Va. (John M. Woolsey, of New York City, of counsel), 
for libelant. 

Carter & Carter and Harrington, Bigham & Englar, ail of New York 
City, and Harry E. McCoy, of Norfolk, Va., for respondents. 

WADDILL,, District Judge (after stating the facts as above). The 
gist of the libelïint's exceptions is that the commissioner erred in re- 
porting the liability in its favor for the breach of the contract sued 
on, in the sum of $1,311,059.16, with interest from the Ist of Novem- 
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ber, 1917; whereas, the damages, should hâve been assessed at $1,371,- 
325.40, with interest from July 31, 1917. 

Briefly, the exceptant says: (1) That the commissioner erred in 
giving crédit to the libelant for only $10,000 to cover operating com- 
missions, gratuities, etc., in carrying out and performing the contract 
breached, when he should hâve allowed $70,266.24, making a différence 
of $60,266.24 against the exceptant. (2) That the commissioner erred 
in fixing the amount of tonnage that the libelant was entitled to hâve 
shipped under its contract with the respondent at 69,200 tons, whereas, 
under the facts of the case, it should hâve been 75,000 tons, making a 
balance of only 63,202 tons of • nitrate not delivered by the respondent 
under the contract, and for which the commissioner held it liable, 
5,998 tons having been delivered before the alleged breach of the 
contract sued on. (3) That interest should hâve been allowed as of the 
31st of July, 1917, instead of November 1, 1917. 

The respondents' exceptions are briefly to the effect that the com- 
missioner erred in awarding damages to the libelant for the alleged 
breach of the contract in excess of the sum of $322,697.21, and that in 
no event should the award hâve exceeded $807,379.81. The spécifica- 
tions of objections are as foUows: (a) That he treated the contract 
in suit as calling for the transportation of 69,200 tons of nitrate, 
instead of 67,500 tons, making a différence of 1,700 tons against the 
respondent; (b) that the commissioner erred in allowing damages on 
the basis of the cost of the hire of 14 ships employed specially to 
lift the tonnage between the dates of 23d of April, 1917, and 31st of 
December, 1917, covered by the contract between the parties, instead 
of upon the basis of ail the ships employed by the libelant in the trans- 
portation of nitrates between said dates, and that there was no suffi- 
cient évidence to warrant the commissioner's finding that the 14 ships 
were specifically hired to carry the nitrates in question; (c) that the 
commissioner erred in assessing damages upon the basis of the cost 
of forwarding nitrates after the 23d of April, 1917, instead of upon 
the basis of approximately equal monthly shipments between Decem- 
ber 1, 1916, and July 1, 1917; (d) that the commissioner erred in Com- 
puting his damages upon the basis of $36.81 per ton, instead of $29.- 
19% per ton, for the carriage of the nitrates in question; (e) that 
the commissioner erred in assessing the cost arising from the breacTi 
of the contract, by failing to take into account, during the same period 
in which the cargo in question was being lifted, that the libelant was 
engaged in transporting other large quantities of nitrates, and to ap- 
portion the cost of transporting the quantity to be carried under the 
contract in suit and the total tonnage shipped by libelant during said 
period. 

Thèse exceptions were elaborately argued, orally and in writing, and 
submitted, and after mature considération thereof the court's con- 
clusion thereon, having regard to the terms of the contract in suit, 
which are briefly as follows: 

"The said party of the first part [Luckenbach Steamship Company, In- 
corporated] shall provide the said party of the second part [W. K. Grâce & 
Co.] with frelght room for seventy-flve thousand (75,000) tons, 10 per cent 
more or less at the option of the party of the flrst part, of nitrate and/or 
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ores betwgen the Ist of Deeember, 1916, and the 31st of July, 1917, as fol- 
lows: • * ♦ The above-mentioned quantity to be divlded as foUows: 
About nine thousand (9,000) tons, 10 per cent, more or less, monthly; the 
party of the first part to bave the right to take up to seventeen thousaTid 
<17,000) tons in any one period of slxty (60) days; ail quantlties and de- 
Uveries to be mutually arrangea between the party of tlie first part and the 
party of the second part, to suit the steamers of the party of the flrst part" 

— is that the report as a whole should be approved and confirmed. 
The commissioner has, in an able and exceedingly clear opinion, con- 
sidered and passed upon the several questions presented for considéra- 
tion, and the exceptions taken to his report by the parties respectively 
should be overruled; the court adopting his reasons and conclusions 
as its own regarding the several matters passed upon. 

A decree overruling the exceptions and affirming said report will 
be entered on présentation. 



CITÏ OF SHKEVEPORT T. SOXJTHWESTERN GAS & ELECTKIO CO. 

(District Court, W. D. Louisiana. May 10, 1919.) 

No. 7. 

1. Gas ®=9l4(2) — Natcral Gas — Fbanciiise — Eight to Inckease Rates. 

"Pine Island," so called, held within the "Caddo gas fleld," or "flelds," 
so that, gas wells exlsting on the Island of sufflclent pressure to bring the 
gas to plalntlfC city, the contingency on which défendant gas company 
bases its right to increase rates under a franchise did not exist. 

2. ESTOPPEL ©=562(8) — In Pais — Inckease in Rates by Gas Company — Lack 

ov Peotest ON Notice. 

PlaintifC city, when notifled by défendant gas company that, as It was 
necessary to use pumps to force gas into the city, it would cease to oper- 
ate under its amended franchise, but would continue to operate under the 
original franchise, by reason of having made no protest or objection, 
held not estopped to contest the gas company's right to increase rates, on 
the ground that the contingency specifled in the franchise, nonexistence 
of sufflclent pressure to bring the gas to the city without pumping, had 
come to exist; the notice havhig stated no increase in rates would be 
made. 

3. Estoppel <g=>25 — Estoppel by Deed — Assionment of Feanchise — City as 

Paety. 

A city, which, by provlding the terms under which a franchise might be 
transferred from one gas company to another, consented in advance to the 
transfer under the terms stipulated, cannot be said to be a stranger to the 
asslgnment of the franchise, to bring it within the rule that étrangers to 
a deed cannot avail themselves of estoppel arising therefrom. 

4. Gas <®=>6 — Franchise — Rioiits Acquired by Assignée. 

Even in the absence of a spécifie provision in a gas franchise, its as- 
signée can acquire no greater rights tban the assigner, and he is bound 
to the city which granted the franchise by ail the assignor's obligations, 
and mày even be restricted in rights enjoyed under another franchise, 
where the franchise assigned to hlm so provides. 
6. Gas <S=3l4(2) — Franchise — Rates — Assignment. 

A gas company, which had a franchise from the city, and thereafter ac- 
quired by assignment another franchise, can be held to the more favor- 
able rate specifled for manufacturers in the original franchise, and to the 



®:=»For other cases see Bame toplo & KEY-NUMBER in ail Key-Numbered DlgesU & Indeies 



60 258 FEDERAL KBPOETBB 

more favorable rate for flomestic consumera under the asslgned franchise, 
which provlded that, in the event of its assignment to any corporation 
holding a gas franchise from the clty, the corporation should opei-ate under 
the franchise providing the more bénéficiai and cheaper rate to the city 
and its inhabitants, even though a higher domestlc rate might hâve beeu 
authorized under the original franchise. 

In Equity. Suit by the City of Shreveport against the Southwest- 
em Gas & Electric Company. Decree directed, perpetuating prelimi- 
nary injunction. 

B. F. Roberts, City Atty., Poster, Looney & Wilkinson, and Lewell 
C. Butler, ail of Shreveport, La., for plaintiff. 

Alexander & Wilkinson and C. H. Lewis, ail of Shreveport, La., 
for défendant. 

J. C. Pugh, Jr., of Shreveport, La., for intervener. 

JACK, District Judge. The city of Shreveport brings this suit to 
restrain the défendant gas company from putting into effect an in- 
crease in its rates for natural gas. The Shreveport Creosoting Com- 
pany and the Louisiana Cotton Oil Company hâve intervened, joining 
the city in its prayer for an injunction. A preliminary injunction 
was issued, and the case is now before the court on its merits. 

The défendant gas company is the holder of , and is operating under, 
two franchises to supply the city with natural gas; the first granted 
in 1905 to the Citizens' Oil & Pipe Line Company, and the second 
granted in 1907 to J. B. and W. S. Atkins. The former, by various as- 
signments, finally passed to the défendant company, and thereafter the 
latter, in 1909, was transferred to défendant by the Louisiana Gas 
Company, assignée of J. B. and W. S. Atkins, by a contract in which 
the Louisiana Gas Company sold to the défendant company its dis- 
tributing system in the city of Shreveport and leased to it its franchise. 
Each of thèse franchises provides a maximum rate which may be 
charged, and each contains a provîso under which thèse rates may be 
increased. While the city allèges, and the défendant dénies, that the 
proposed increase in rates is unfair and unreasonable, the issue before 
the court is not the fairness or unreasonableness of the proposed rates, 
but whether, under the terms of the contracts, the défendant has the 
right to increase them, and whether the contingency named in the 
franchises which would authorize the increased rates has arisen. In 
interpreting thèse franchises, and determining the intent of the par- 
ties at the time they were granted, it is well to consider briefly their 
history, as shown by the ordinances filed in évidence. 

Shortly after the discovery of natural gas north of the city of 
Shreveport, in Caddo parish, a franchise was granted the Citizens' 
Oil & Pipe Line Company to supply the city and its inhabitants natu- 
ral gas, which franchise contained the stipulation that the company 
should not charge exceeding 50 cents per 1,000 cubic feet, less a dis- 
count of 10 per cent, on bills paid prier to the lOth of each month. 

Two years after the granting of the franchise to the Citizens' Oil & 
Pipe Line Company, J. B. and W. S. Atkins applied for and obtained 
from the city council a similar franchise, which contained, however, a 
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provision for a cheaper rate — for domestic consumption, not to ex- 
ceed 25 cents per 1,000 feet, less the same 10 per cent, discount. 

While the Atkins franchise was pending, the council was presented 
a proposed ordinance by the Shreveport Gas, Electric Light & Power 
Company, défendant gas company's predecessor, providing a réduction 
in the maximum rate which might be charged by the latter company 
for natural gas. Both ordinances were passed through their first 
reading May 21, 1907, and both at a subséquent meeting finally adopt- 
ed. In this ordinance, amending the original franchise to the Citizens' 
Oil & Pipe Line Company, the maximum rate for domestic consump- 
tion was eut from 50 to 25 cents, with the same discount, 20 cents per 
1,000 for public institutions, with a 10 per cent, discount, and 11 cents 
per 1,000 for manufacturers, less a 30 per cent, discount, up to 20,- 
000,000 cubic feet per month, and with a sliding scale for gas in excess 
of that amount. 

This proposai by défendant company to reduce its rates was, as al- 
leged in the answer, without any considération whatever from the city. 
The motive, however, was apparent ; the eyident purpose being to dis- 
courage J. B. and W. S. Atkins, if possible, in the construction of 
their proposed line, and thus keep down compétition, The domestic 
rate of the Atkins franchise was met, and a spécial rate was provided 
for manufacturers. Of course, this might hâve been done by the com- 
pany without an amendment to its franchise; but by putting it in 
this form the company's prospective competitors were given notice 
that the new rates would be permanent, subject only to the contingency 
to which allusion has heretofore been made. 

In the Atkins franchise there was a proviso that the maximum 
charge should be 50 cents per 1,000 cubic feet, whenever it should be- 
come necessary "to erect and maintain pumping stations to supply 
gas as required or authorized by this ordinance." In the amendment 
to the Citizens' Oil & Pipe Line Company franchise it was provided 
that the rates as therein fixed "shall remain in force and efifect as long 
as what is now known as the Caddo gas field shall f urnish gas in suf- 
ficient quantities with natural pressure sufHcient to force such gas from 
the gas wells through the pipe line of the company to the city of 
Shreveport, but should the supply of gas or the natural pressure di- 
minish, so as to make it necessary to use artificial force or power either 
to pump the gas from the wells or to force it through the pipe line of 
the company to the city of Shreveport, this amendment shall cease, and 
the rates hereby fixed shall become inoperative and void, and the 
rates now authorized to be charged by said company as fixed in said 
franchise shall revive and become executory, as if this amendment had 
never been passed, and in such event the said company shall be em- 
powered and authorized to charge such rates as now fixed in its said 
franchise." 

It will be noted that the contingency covered in the proviso of the 
amendment to the Citizens' Oil & Pipe Line Company franchise was 
such depletion of the Caddo gas field, as then known, as would necessi- 
tate the pumping of the gas to Shreveport, whereas in the Atkins fran- 
chise the Caddo gas field is not mentioned in the proviso, thus leaving 
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it inopferative, and the original rates in effect, so long as gas may be 
delivered in Shreveport by its own pressure, regardless of the loca- 
tion of the wells. 

Latefj however, in the Atkins franchise and in another connection, 
the Caddo gas fields are mentioned. In section 10 it is provided that 
work on the pipe lines shall begin within 60 days after passage of the 
ordinance, and that the grantee "shall furnish gas within 12 months 
from construction of pipe line from their gas wells located in and 
about the Caddo gas fields." Then follows the clause: 

"The use of the terni 'Caddo gas fields' shall embrace the Ananias gas fleld, 
the Plne Island gas fleld, and ail other neighboring flelds that are or may 
hereaf ter be developed by sald grantees, their heirs, successors, or assigns." 

In May, 1915, défendant company gave notice in writing to the city 
that, it having become necessary to use artificial means to force gas 
through its pipe line from the Caddo field to the city of Shreveport, 
as contemplated in its amended franchise, it would cease from that 
date to operate under such amendment, and would operate under the 
original franchise. The letter further stated, however, that there was 
no présent intention on the part of the company to increase existing 
rates, but that the notice was given to préserve the company's légal 
right to do so. 

In 1916 gas was discovered at Cedar Grove, 5 miles south of Shreve- 
port, and was piped to the city by défendant company. About a year 
later a large gas field was discovered at Elm Grove, about 18 miles 
south of Shreveport. Ail the gas now used in Shreveport is piped 
from Cedar Grove and Elm Grove under its own pressure, without the 
use of pumps. 

Opinion. 

First, I will consider the rights of the défendant under its first ac- 
quired franchise, that granted the Citizens' Oil & Pipe Line Company. 
It is évident that neither the Cedar Grove nor the Elm Grove districts, 
developed after the amendment to the franchise, can be considered as 
a part of the Caddo gas field as it was then known. The évidence 
conclusively shows that the wells originally drilled in the Caddo field, 
as shown on the map filed in évidence, hâve been so reduced in both 
volume and pressure as to make it impossible to supply the city from 
such wells. It is contended, however, that récent developments hâve 
shown that on Pine Island there is gas of sufifîcient volume and 
pressure to supply the city without the use of pumps. One witness, 
Mr. Todd, testifies that he is familiar with four wells on Pine Island 
which hâve a rock pressure of about 700 or 800 pounds, sufïicient 
to force the gas to Shreveport. To about the same eflfect is the testi- 
mony of Mr. Osborn, who is connected with the gas department of the 
Standard Oil Company. One of thèse wells came in 6 or 8 months ago 
with a capacity of 18,000,000 feet a day. Its présent capacity is some 
less. The défendant ôfifered no testimony whatever as to the volume 
or pressure of the wells on Pine Island, choosing, it would appear, 
rather to stand on the position that Pine Island was not a part of the 
Caddo field, as known at the time of the amendment to its franchise. 
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Should, then, Fine Island be considered a part of the Caddo gas 
field, as it was known at the time of the amendment to the Citizens' 
Oil & Pipe L,ine franchise? As shown by the map filed in évidence, 
there was at that time a group of 7 or 8 wells in the immédiate vicinity 
of Caddo City, a little station on the Kansas City Southern road about 
22 miles north of Shreveport, and there was within a radius of 3 miles 
a larger group in the vicinity of Ananias, or Oil City, another station 
on the same Une about three-quarters of a mile nearer Shreveport, 
and there was one well on Fine Island, about a mile from the near- 
est of the group about Caddo City. The entire territory covered 
by ail of thèse wells, the city contends, constituted what was then 
known as the Caddo gas field; while the défendant contends that 
thèse groups constituted several distinct fields, and that only those 
wells in the immédiate vicinity of Ananias, or Oil City, and Caddo 
City, were in the Caddo field, as then known. As before stated, in the 
Atkins franchise, the term "Caddo gas fields" was specifically stated 
to include Fine Island. It is true that, in the Atkins franchise, the 
term is "Caddo gas fields," plural ; whereas, in the Citizens' Oil & Fipe 
Line franchise, the term is "Caddo gas field," singular. I think, how- 
ever, there is no distinction to be made in the words "fields" and 
"field," as used in the franchises, but that they were used just as the 
terms "lands" and "land" are indiflferently used. It is clear, then, that 
in the Atkins franchise the city considered Fine Island in the Caddo 
gas field, and there is no good reason to présume a diflferent under- 
standing on the part of the city in the amendment to the Citizens' Oil & 
Pipe Line Company franchise. Furthermore, it is but reasonable to 
conclude that such was the intention of the défendant, who, under the 
circumstances, must necessarily be presumed to hâve been fully fa- 
miliar with the Atkins franchise. This amendment was presénted to 
the council by the défendant company's manager, and, if he did not 
intend to accept the définition of "Caddo gas fields" as contained in 
the Atkins franchise, he should hâve so stated. The only restriction 
he made in the term was to limit it to what was then known as the 
"Caddo gas field," thus providing against the inclusion in the future 
of some unanticipated field, such, for instance, as Cedar Grove, but 
not negativing the inclusion of the neighboring area, on which oil had 
already been found and which was specifically included in the term 
"Caddo gas fields" in the contemporaneous Atkins franchise. 

[1] I am of the opinion that Fine Island was at the time, as tes- 
tified by several witnesses, understood and considered a part of the 
Caddo gas field, and that, as the évidence shows gas wells now exist 
on Fine Island of sufficient pressure to bring the gas to Shreveport, 
the contingency on which défendant bases its right to increase its rates 
bas not been established. 

[2] The city is not estopped by reason of having made no protest 
or objection in 1915, when notice was given by the défendant company 
that, inasmuch as it was then necessary to use pumps to force the gas 
to Shreveport, it would cease to operate under its amended franchise, 
but would continue to operate under its original franchise. As the 
notice stated that no increase in rates would be made, it was a matter 
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of no material concern to the city. It is not claimed that the défendant 
was in any wise injured by such failure of the city to protest, or that 
it thereby was induced to take a différent course to its détriment. 

Defendant's right to increase its rates is to be measured, not only 
by the original Citizens' Oil & Pipe Line Company franchise and the 
amendment thereto, but Hkewise by the terms of the Atkins franchise. 
The rate fixed in the latter is more favorable to the domestic consumer, 
though it does not contain the reduced spécial rate to the manufactur- 
er, and, as before pointed out, this rate may not be increased so long 
as the gas is piped into the city under its own pressure. Whether the 
gas be brought from the original field or another is immaterial. 

In 1909 the Louisiana Gas Company, holder of the Atkins franchise, 
sold its entire distributing System in the city of Shreveport, but not 
its wells or pipe line, to the défendant company, and "leased" to it 
its franchise for a period terminating on the date of the expiration 
of such franchise. The contract was in effect one of partnership, by 
which the two companies pooled their interests and Consolidated their 
business ; the défendant company taking exclusive charge of the sale 
and distribution of the gas in the city, and both companies jointly con- 
tinuing to furnish the required gas from their respective wells. The 
Louisiana Company agreed to furnish 40 per cent, of the gas and the 
défendant the remaining 60 per cent. ; the Louisiana Company to pay 
$400 per month as its portion of the operating expenses in the city 
of Shreveport, and to receive as its part of the profits 40 per cent, of 
the gross receipts. The défendant company specifically bound itself 
not to charge for gas a rate in excess of the rate authorized in the At- 
kins franchise. 

Furthermore, the Atkins franchise contained a provision that, in 
the event it should be assigned or transferred to any person or cor- 
poration holding a gas franchise from the city, such party should 
operate under that one of such franchises providing the more bénéficiai 
and cheaper rate to the city and its inhabitants. The city contends that, 
by acquiring the Atkins franchise, the défendant company became 
bound by its terms, and is now estopped to claim any right, if any 
it had, under its first-acquired franchise, to increase its rates over 
those provided in the Atkins franchise. 

[3, 4] In answer, counsel for défendant cite a number of cases hold- 
ing that Etrangers to a deed cannot avail themselves of an estoppel aris- 
ing therefrom. This is a well-established principle of law, but it has 
no application to the assignraent of a franchise. Were the law other- 
wise, the Louisiana Gas Company, by this arrangement with the de- 
fendant company, might receive indirectly from consumers a larger 
price for its gas than it could bave collected directly from them under 
the terms of its franchise. The city provided the terms under which 
the franchise might be transferred, and thus in advance consented to 
such transfer under the terms stipulated. It therefore cannot be said 
to b€ a Etranger to the assignment. The assignment could be made 
only under the conditions provided. EJven in the absence of such 
spécifie provision in the franchise, an assignée can acquire no greater 
rights than his assigner, and he is bound to the city by ail of the ob- 
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ligations of the latter. He may even restrict rights enjoyed under 
another franchise, where the last-acquired franchise so provides. 

In the case of Shreveport v. Shreveport Traction Co., 127 La. 560, 
53 South. 863, cited by counsel for défendant, the city had granted to 
one Lorenz a franchise to operate a street railroad, with the stipula- 
tion that, should such franchise be assigned to a company operating 
another street railroad in the city, transfers should be issued over 
both lines. The défendant traction company had not purchased or 
otherwise acquired the Lorenz franchise, but had entered into a con- 
tract to operate for Lorenz or his successor cars over such Une for 
a certain definite time which had expired. The testimony showed that 
the traction company was ignorant of this transfer stipulation in the 
Lorenz franchise, and had expressly refused to agrée to include such 
a provision in its contract. The court held that the traction company 
was a subcontractor, and not bound by such agreement between the 
city and Lorenz, adding, in its conclusion, that the question was rather 
académie, "since it could hardly be contended, in any event, that de- 
fendant could be compelled to grant transfers under a contract, wheth- 
er express or implied, which no longer exists." The case has no appli- 
cation to the case at bar, in which the défendant is not a subcontractor, 
but is the assignée of the franchise in question, and does not claim to 
hâve been ignorant of its provisions. Hand in hand with the privi- 
lèges of a franchise must go its reciprocal obligations to the public. 

[5] The défendant may, I conclude, be held to the more favorable 
rate given the manufacturer in the Citizens' Oil & Pipe Line Company 
franchise, and to the rate made domestic consumers in the Atkins 
franchise, even though a higher domestic rate might hâve been au- 
thorized under the former. If two franchises, acquired by assignment 
and operated under by one company, provide différent rates, there is 
no good reason why the company should hâve the right to demand the 
higher rate rather than that the city should hâve the right to demand 
the lower, and there is certainly no good reason why the city should 
not demand the rates under the more favorable franchise, when it is 
so specifically provided in the franchise last acquired by the operating 
company. 

For the foregoing reasons, and in accordance with the views herein 
expressed, a decree will be entered, perpetuating the preliminary în- 
junction heretofore issued. 
258 F.— 5 
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GBAS&BLLI OHEMICAIi CO. v. .ÎITNA EXPLOSIVES 00., Inc. 

(Lllstrict Court, S. D. New York. January 5, 1918.) 

OoKPOBATiONS ®=>376 — Eepurchase of Stock Issued to Employé — Notb 

FOE PeICE — EiGHT TO AiXOWANCB OF CLAIM^ 

Wliere a New York explosives company, employlng an army offlcer as an 
expert, agreed to glve hlm $50,000 par value of Its capital stock, wlth the 
right to sell it back at the end of a year if he terminated his contract of 
employment whlch was done, the company having no surplus from which 
it could purehase its own stock under Pénal Law, N. Y. § 664, and Stock 
Corporation Law N. Y. § 28, and glving a note, In a following conserva- 
tion receivershlp of the company the officer was not entitled to allowance 
of his claim on the note as against creditors. 

In Equity. Receivership suit by the Grasselli Chemical Company 
against the ^tna Explosives Company, Incorporated, wherein Ôdus 
C. Horney files a claim against défendant company in the hands of re- 
ceivers. Claim denied. 

Winthrop & Stimson, of New York City, for receivers. 

O'Brien, Boardman, Harper & Fox, of New York City (Junius Par- 
ker and Ernest R. Early, both of New York City, of counsel), for 
claimant. 

MAYER, District Judge. On April 20, 1915, défendant entered 
into a contract of employment with Odus C. Horney, wherein it was 
provided that for Horney's service to the company he was to receive 
$10,000 a year for five years. At the end of one year, at Horney's 
option, the contract could be terminated, and Horney was then to 
hâve $40,000. It was further provided that Horney was to receive 
$50,000, par value, of the capital stock of ^tna, with the right to 
sell it back to ^tna at the end of a year. He was also to receive 
$100,000, which the company deposited with the Columbia Trust Com- 
pany in escrow. Prior to the making of the contract Horney was a 
lieutenant colonel in the United States army, experienced in the manu- 
facture pf explosives for ordnance, and as ^tna was about to manu- 
facture military explosives, thé services of an able and experienced 
mart were neèded. 

It may fairly be inferred that the substantial terms agreed upon 
were made partly in considération of the fact that Lieutenant Colonel 
Horney was about to give up his life work and his connection with 
the United States army. After Horney had been in the employ of 
iEtna one yéar, he elected to terminate his contract. He received the 
$100,000 held in escrow; he delivered the $50,000 par value capital 
stock to .iEtna; he received the company's note for $90,000, of which 
$40,000 was in payment of salary, and as security for this note he 
received $110,000 in the bonds of ^tna. On February 13, 1917, 
Mtna paid Horney $10,000 on account of his note, and on March 15, 
1917, -^tna made Horney a further payment of $10,000 and gave him 
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its SO-day note in the sum of $70,000, secured by the $110,000 in 
bonds. On April 19, 1917, receivers of ^tna were appointed in this 
court in the above-entitled suit in equity. 

On August 6, 1917, Horney filed with the receivers a prooî of claim 
of a debt evidenced by the note of $70,000. The receivers now peti' 
tion the court for instructions, asking that an order be entered direct- 
ing that Horney's claim as to $20,0(X) shall be allowed and approved, 
and that the court advise and direct the receivers as to whether or not 
Horney's claim as to the further sum of $50,000 shall be allowed and 
approved, and for other and further germane relief. 

There does not seem to be any question of fact involved, it being 
conceded, as I understand, that ^tna did not hâve any surplus at any 
of the times relevant to the question hère involved. The receivers are 
instructed to allow the claims as to $20,000, and thus there remains 
for détermination the matter of the $50,000. 

Counsel for the contending parties are apparently in agreement as 
to some of the questions involved, and the resuit is that the point to 
be decided is whether Horney's claim shall be allowed after the claims 
of gênerai creditors, and its payment be postponed until gênerai credi- 
tors shall hâve been paid, or whether the claim cannot be allowed now, 
in view of the fact that .^tna has never had a surplus f rom the date of 
the making of the contract to the présent time. 

It is the law in many jurisdictions that a corporation may not pur- 
chase its own capital stock under any circumstances. In New York, 
however (and ^tna is a New York corporation), a corporation may 
purchase its capital stock from surplus profits. Pénal L,aw (Consol. 
Laws N. Y. c. 40) § 664; Stock Corporation Law (Consol. Laws N. 
Y. c. 59) § 28; Cook on Corporations, §■ 311, p. 894; Morowitz on 
Private Corporations, p. 110; Machen, Modem L,aw on Corporations, 
p. 625 ; Williams v. Western Union Telegraph Ce, 93 N. Y. 162 ; In 
re Fechheimer-Fishel Co., 212 Fed. 357, 129 C. C. A. 33; In re 
Tichenor-Grand Co. (D. C.) 203 Fed. 720; Hamor v. Taylor-Rice En- 
gineering Co. (C. C.) 84 Fed. 392; Stevens v. Olus Manufacturing 
Co., 72 Mise. Rep. 508, 130 N. Y. Supp. 22 ; In re S. P. Smith Lum- 
ber Co. (D. C.) 132 Fed. 618. There are, however, a number of cases 
which seem to hold that under some circumstances a New York cor- 
poration may purchase its capital stock. Richards v. Wiener Co., 207 
N. Y. 59, 100 N. E. 592; In re Castle Braid Co. (D. C.) 145 Fed, 224; 
Joseph v. Raflf, 82 App. Div. 47, 81 N. Y. Supp. 546; City Bank v. 
Bruce, 17 N. Y. 507; Moses v. Soûle, 63 Mise. Rep. 203, 118 N. Y. 
Supp. 410; Strodl v. Farish-Staflford Co., 145 App. Div. 406, 130 N. 
Y. Supp. 35. 

There is not, however, anything in any of thèse cases which justifies 
the conrlusion that a corporation may purchase any of its capital stock 
from funds other than surplus. An examination of the cases just 
above cited will show either that it was assumed that the company 
had a surplus or at least not shown that there was not a surplus or 
that the stock was purchased for purposes of reissue. It is pointed 
out in Stevens v. Olus Manufacturing Co., 72 Mise. Rep. 508, 130 N. 
Y. Supp. 22, that in Joseph v. Rafï, 82 App. Div. 47, 81 N. Y. Supp 
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546, the transaction had been completed, and that the person who was 
to succeed the président of the company had already agreed to pur- 
chase the president's stock before the sale took placp, and it further 
appears that the corporation purchased the stock for the purpose of 
reissuing it. 

In view of what seems to be settled law on the subject, it îs not 
urged that Horney's daim should be allowed and paid pari passu with 
the claims of gênerai creditors. It is argued, however, that the pur- 
pose of the New York statutes (Pénal Law, § 664, and Stock Corpora- 
tion Law, § 28) was to protect creditorë, and did not reach far enough 
to protect the corporation; i. e., the stockholders. I think, however, 
that this is too narrow a view. Obviously a purchase or repurchase 
of stock might (and in many cases would) afford to one stockholder 
an advantage over other stockholders of the same class, in addition 
to depleting pro tanto the assets of the corporation. The case at 
bar is a perfect illustration of this proposition, for, under the contract, 
Homey would receive $50,000 for stock which everybody familiar 
with the afïairs of .^tna knows was not worth $50,000. To the ex- 
tent, therefore, that $50,000 was in excess of the market value of the 
stock, a payment to Horney (where there was no surplus) would de- 
crease the assets of the corporation to the détriment of other owners 
of stock of the same kind. 

While, therefore, the purchase of capital stock is not wholly pro- 
hibited in New York, it must be limited to those cases and situations 
where payment therefor can be and is made out of surplus profits. 
At présent there are not any surplus profits, and therefore the final 
question is whether Horney's rights are in any way enlarged by rea- 
son of the fact that the estate is in an equity receivership. The order 
appointing the receivers decreed : 

"It Is necessary for the protection and préservation of the respective rights 
and equitles of the complalnant and ail other creditors of the défendant that 
the property and business of the défendant be preserved and admlnlstered," 
and the "receivers be and they hereby are authorized to continue, manage, and 
operate the business of the défendant untll the further order of this court, 
with full authority to carry on, manage, and operate the said business." 

No authorihr has been conferred upon the receivers to wind up the 
business of vEtna, or to distribute its assets to others than the credi- 
tors, or to make payments other than those that may become necessary 
for the purpose of carrying on the business or disposing of and' clear- 
ing away litigations. The receivership at this juncture is what is 
generally spoken of as a conservation receivership; the hope being 
ultimately to turn the property back to the corporation, or, in other 
words, to the stockholders. 

To allow the claim of $50,000 at this time would be' prématuré, and 
in fact the court lacks power at présent to allow the claim. If the 
property shall be turned back to the corporation, then the controversy 
will be one between Horney and .(Etna, with which at this time we 
are not concerned. In order, however, to avoid any question to the 
effect that the status of the claim is now being determined in the event 
that, contrary to expectations, the receivership should become a wind- 
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ing-up receivership, it may be made plain, in the order to be filed on 
this opinion, that that question is left open, to be passed on if and 
when the occasion arises. 

I hâve not discussed the question of estoppel due to performance, 
because that question is fully referred to in the concluding pages of 
my opinion in Bassick v. ^tna (D. C.) 246 Fed. 974, recently filed, 
and is covered by the cases of which McCormick v. Market Bank, 
165 U. S. 538, 549, 17 Sup. Ct. 433, 41 L. Ed. 817, is an example. 

As a transfer by Horney of the note or the collatéral to an innocent 
purchaser may increase the indebtedness of the company, it is proper 
that Horney shall be enjoined from disposing of the note and the 
bonds collatéral thereto until further application to the court on no- 
tice. 



In re BRUECK & WILSON CO. 
(District Court, S. D. New York. June 2, 1919.) 

1. COEPOBATIONS <g=»3î6 — REPUECHASE OF STOCK — NOTES FOE PbICE. 

Under the law of New York, where a stockholder in a New York cor- 
poration sold hls stock to the company, and took its notes, though they 
were valid when issued, he did so at bis perlI, and assumed the rlsk ot 
consummation of the transaction if at maturity of any of the notes, there 
was no surplus possessed by the company, so that payment of any note 
would encroach upon the funds which belonged to the company in trust 
for payment of credltors. 

2. Baneeuptct iS=>340 — CLAms — Pcechase of Stock — Sufficienoy of Evi- 

dence. 

Evidence held to show that the bankrupt company had issued the notes 
on which clalm was filed by the holder in som'e manner in connection 
with a sale to it of Bis stock by the holder's brother-ln-law. 

3. BiLLS and Notes ®=>339 — Holdee in Due Couese — Duty to Make Inqui- 

et — Notes Given fob Stock. 

The brother-in-law of a stockholder in a company, In taking from the 
stockholder, in payment of an antécédent debt, notes issued by the com- 
pany to the stockholder in repurchasing his stock, could not close his eyes 
as to whether Ihe notes were issued on the purchase of the company's 
stock, but was under the affirmative duty, in order to protect himself 
against the New York rule that a company can purchase its stock only 
with surplus profits, to make inqulry. 

In Bankruptcy. In the matter of the Brueck & Wilson Company, a 
bankrupt. On review of referee's order expunging the claim of 
one Rothenherg. Order sustained. 

Frederick W. Sperling, of New York City, for claimant. 
Zalkin & Cohen, of New York City (Moses Cohen, of New York 
City, of counsel), for trustée. 

MAYER, District Judge. The référée has ordered that Rothen- 
berg's claim should be expunged, and this order is hère on review. 
The testimony fully warrants the foUowing conclusions: 

(1) That the bankrupt corporation, while solvent and having a 
surplus sufficient to authorize the transaction, bought from one Bliwn 

^=9For otiier cases see aame topic & KEY-NUMBER In aU Key-Numbered Dlgests & Indexes 
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hîs Stock în the corporation, for which it issued its 12 promissory 
notes, each dated October 11, 1915, each for $625, with 5 per cent, 
per annum interest from January 1, 1916, the first note to be due 
April 1, 1916, and the remaining notes quarterly thereafter until 
April 1, 1918, when the last note w^s to become due. 

(2) That the first note was duly paid, but that bankruptcy pre- 
vented the payment of the remaining 11 notes. 

(3) That Blum deHvered ail the notes to his brother-in-law, Roth- 
enberg, in considération of the extinguishment of a valid antécédent 
debt owing to Rothenberg from Blum, and that Rothenberg did not 
know the précise détails of the transaction whereby the corporation 
bought its stock from Blum, and made and delivered its notes to 
Blum in payment therefor. 

There is no question in the case of lack of good faith or honest 
dealing. The sole question is whether, on the facts, it follows as 
matter of law that Rothenberg was bound to inquire into the cir- 
cumstances under which the notes were issued, and thus gain knowl- 
edge of the fact that the notes were issued by the corporation to pur- 
chase its own stock, and consequently take the notes from Blum, 
with ail the chances which Blum ventured when he took thèse notes. 

[1] Under the law of New York the notes were valid when issued, 
but Blum sold the stock and received the notes at his péril, and as- 
sumed "the risk of the consummation of the transaction" if at ma- 
turity of any of the notes there was no surplus, and thus that pay- 
ment of any note would encroach "upon the funds which belong to 
the corporation in trust for the payment of its creditors." In re 
Fechheimer-Fishel Co., 212 Fed. 357, 129 C. C. A. 33; In re Tichenor- 
Grand Co. (D. C.) 203 Fed. 720; Grasselli Chemical Co. v. ^tna 
Explosives Co. (Horney Claim) 258 Fed. 66. What happened is per- 
fectly clear and entirely natural, and the kind of transaction readily 
engaged in by men who probably did not know that the law placed 
limitations on notes of this character. 

Rothenberg in 1908 had loaned Blum some of the money which 
enabled Rothenberg to buy stock in the corporation. In 1915 "the 
circumstances" under which the Blum-Rothenberg transaction took 
place are thus related by Rothenberg: 

"Mr. Blum had some misunderstanding with Mr. Brueck, aiid he told me he 
was golng to get out of that flrm, and I trled to persuade hlm to remain In. 
My business is down South, you know, I am really In Mississippi, and I am 
not hère ail the tlme and when I was gone he got out of that flrm, and whei^ 
I got back in New York hère later he had made a settlement with thèse people, 
and he asked me if I would not take what he owed me for thèse notes ; that 
he was golng to work for another flrm, he was working for William Myer, 
and he wanted to start free, and he asked me If I would take those notes; 
and I thought Brueck & Wilson Is a good -concern, but he wanted me to do it, 
and I did It. • • • 

"Q. And you knew that he had received those In settlement of his interest 
in the flrm? A. I did not know ; I cannot say that. If I did, I would tell you 
so. I tell you what I thought: He owed Sam Wilson and Fred Brueck a lot 
of money, and Sam Wilson and Fred Brueck owned ail of Brueck & Wilson, 
and I thought he made some settlement with them. I never gave it a 
thought • • • 
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"Q. Tou knew he sold hls stock in the firm when he got outî A. Tes. 

"Q. And he got out of the flrmî A. Yes. 

"Q. Did not you know that he recelved thèse notes in payment of hls stock? 
A. Ko ; I did not. 

"Q. What did you thlhk he received the notes for, if not for his stock? A. 
I never gave It a thought, but I naturally thought Sam Wllson and Fred 
Brueck bought his stock, ând they were Brueck & Wilson Company, and I 
thought they gave him the notes, because the whole thing belonged to Fred 
Brueck and Sam Wîlson at the time. I did not pay any attention to it. I 
thought there was only the three of them. • ♦ • 

"Q. You knew he owned capital stock In that corporation? A. I knew 
he owned capital stock in the corporation. 

"Q. And vfhen you received those notes from him, you knew that he had 
gotten out of the corporation and disposed of his capital stock in it? A. Yes ; 
I knew he got out of the corporation," 

[2] From the foregoing and other testimony to the same effect, 
and from the fact that the notes were signed by the corporation and 
were long-term notes, the inference was plain that the corporation 
had issued its notes in some manner in connection with the sale to it 
by Blum of his stock. The slightest inquiry of Blum would hâve 
disclosed the fact that the notes were issued for stock. In such cir- 
cumstances, Rothenberg could hâve , decided whether or not to take 
the notes and extinguish the antécédent debt. 

The protection of the New York and similar statutes, reinforced 
by the décisions of the courts, is based on the proposition that the 
capital of the corporation is a trust fund for the benefit of its cred- 
itors, which cannot" be depleted by the corporation by the purchase 
of its own stock. So important a safeguard should not be removed, 
nor impaired, where the circumstances are such as at once to excite 
inquiry by a man of ordinary business prudence. Surely, if Rothen- 
berg had contemplated buying the notes for cash, he would hâve in- 
quired as to the circumstances of their origin, and no less measure 
of inquiry should be expected where the considération is the pay- 
ment of an antécédent debt. 

[3] As matter of law, then, the facts are such that Rothenberg 
cannot he regarded as an innocent purchaser. If, looking only at his 
testimony, the inference was not clear that the notes were for the 
purchase of the corporation's stock, he could not, in any event, close 
his eyes, but it was his affirmative duty, in order to protect himself 
(if he so desired), to make inquiry. Not being an innocent purchaser, 
he took the notes with ail the risk which inhered in them as against 
Blum. 

The order of the référée is sustained. 
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G. EICORDI & CO., Inc., v. CX>LUMBIA GRAPHOPHONE CO. 
(District Court, S. I>. New York. May 29, 1919.) 

1. Copyrights ©=21 — ^Authoes Entitled— Aliens— "Domiciled in United 

States." 

A native Canadlan, who came to New York wlth the intention of re- 
malning, brlnging practically ail of his property, held to be domlclled in 
the United States, within Copyright Act March 4, 1909, i 8 (Comp. St. § 
9524), and entltled to the beneflt of the act. 

2. Copyrights cg=»38 — Musical Compositions— Joint Authoeship. 

The muslc Is an inséparable part of a copyrlghted song, and the copy- 
right Is valid where the words were wrltten by an American citizen, al- 
though the melody was composed by an allen, who was not ellglble to ob- 
tain a copyright under Copyright Act March 4, 1909, § l(e), being Comp. 
St. § 9517. 

3. Oopyeights <®=»21 — Musical Compositions— Alien Oomposebs. 

The provlso to Copyright Act March 4, 1909, § l(e), being Comp. St. § 
9517, denying the right to copyright a musical composition to a forelgn 
author or composer, unless his country grants similar rights to American 
cltizens, is subject to exception In favor of foreigners domiclled in tllis 
country, as provlded in section 8 (section 9524). 

In Equity. Suit by G. Ricordi & Co., Incorporated, against the 
Columbia (5raphophone Company. Decree for complainant. 
See, also, 256 Fed. 699. 

Nathan Burkan, of New York City, for plaintifï. 

W. Laird Goldsborough, of New York City, for défendant. 

MANTON, Circuit Judge. The plaintiff seeks to succeed in this 
suit for infringement of copyright, claiming that it, as assignée of a 
musical composition, duly copyrighted, entitled "Dear Old Pal of 
Mine," has ohtained rights which hâve been violated by the défend- 
ant. The défendant manufactures sound records, and has manufac- 
tured and sold records of this musical composition. 

Subdivision (e) of section 25 of the Copyright Açt (Act March 4, 
1909, c. 320, 35 Stat. 1081 [Comp. St. § 9546]) provides as f oUows : 

"Whenever the owner of a musical copyright has used or permltted the use 
of the copyrlghted work upon the parts of musical Instruments servlng to re- 
produce mechanically the musical work, then in case of Infringement of such 
copyright by tbe unauthorized manufacture, use or sale of interchangeable 
parts, such as dises, * • * for use In mechanlcal muslc-produclng ma- 
chines adapted to reproduce the copyrighted muslc, * • ♦ in a civil ac- 
tion an Injunetlon may be granted upon such terms as the court may Im- 
pose." 

Subdivision (e), § 1, of the Copyright Act (section 9517) provides: 

"(e) To perform the copyrlghted work publlcly for profit if It be a musical 
composition and for the purpose of publie performance for profit; and for 
the purposes set forth in subsection (a) hereof, to make any arrangement or 
setting of it or of the melody of it in any System of notation or any form of 
record In which the thought of an author may be recorded and from whlch It 
may be read or reproduced: Provlded, that the provisions of this act, so far 
as they secure copyright controUing the parts of instruments servlng to re- 

^oFor otlier cases see same topic & KEY-NUMBER in ail Key-Numbered Dlgesta & Indexes 
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produce mechanically the musical work, shall Include only compositions pub- 
llslied and eopyrlghted after tlils act goes into effect, and shall not inclnde 
the Works of a foreign author or composer unless the foreign state or nation 
of which such author or composer is a citizen or subject grants, either by 
treaty, convention, agreement, or law, to citizens of the United States similar 
rights." 

Section 8 (section 9524) provides : 

"That the author or proprietor of any work made the subject of copyright 
by this act, or hls executors, adminlstrators, or assigns, shall hâve copyright 
for such work under the conditions and for the terms specitied in this act: 
Provided, however, that the copyright secured by this act shall extend to the 
work of an author or proprietor who is a citizen or subject of a foreign state 
or nation, only: (a) When an alien author or proprietor shall be domiciled 
within the United States at the time of the first publication of his work; or 
(b) when the foreign state or nation of which such author or proprietor is a 
citizen or subject grants, either by treaty, convention, agreement, or law, to 
citizens of the United States the beneflt of copyright on substantially the 
same basis as to Its own citizens." 

The thought resulting in this musical composition was that of Lient. 
Gitz Rice, and the testimony is that he discussed, with one Harold 
Robe, the possibilities of a refrain of a song which he had conceived 
for the purpose of having the same written in the form of a ballad. 
He played some of this melody on the piano to Robe, who approved it 
and stated it was appropriate for a ballad. Robe then wrote the words 
which are found in the song "Dear Old Pal of Mine," and prepared 
the lead sheet of the music, containing the form of the rhythm for the 
verse of the song. Robe submitted thèse words, under the title "Dear 
Old Pal of Mine," with the lead sheet, to Rice, who accepted this 
form of rhythm as suggested, and then wrote the music in that rhythm 
to Robe's verse. Thus they collaborated and finished this musical 
composition. Within a few days it was played upon the piano, and 
the music thereof was taken down in musical notation upon a sheet of 
paper by Mr. Polla and arrangea hy him for the piano. This was 
donc in February, 1918, and was afterwards assigned to the plaintifï. 
It was published for the first time in March, 1918, and was copy- 
righted in the name of the plaintiff, a New York corporation. 

{1] Gitz Rice is a Canadian by birth. He enlisted in the First 
Canadian contingent of the British army during the war. He was 
wounded and gassed in November, 1916, and was returned to Mon- 
tréal to be discharged from military service. In December, 1918, he 
was placed upon the reserved list, with the privilège of returning to 
civil occupation. In his testimony, he says he took advantage of this 
opportunity, and with the intent of making New York City his domi- 
cile and future résidence he came to this city, where he resided on 
March 8, 1918, at the time of the first publication of the song. Be- 
fore becoming a soldier, he lived in Canada, where he was engaged in 
the business of selling musical instruments. Before going into the 
army he closed up his business. He arrived in New York in October, 
1917, where he took up his résidence. It appears that, in response to 
an invitation given hy the British Recruiting Mission, he, without 
pay, made speeches while clad in the uniform of the Canadian army, 
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in various parts of New York City, aiding or attemptîng to aid en- 
listments. While doing this, however, he déclares he followed his 
newly chosen profession as à composer of music. He opened his 
bank account in New York, joined New York clubs, and became en- 
gagea to marry a New York lady. When he came hère, he brought 
with him ail his personal belongings and effects, and he had no prop- 
erty in Canada, except some stock in a company, which was his fa- 
ther's in his lifetime, and from which he is now receiving dividends. 
In March, 1918, he played in "Getting Together," a propaganda play, 
to aid recruiting. For this he was paid a salary by the manager of 
the play. His efforts to stimulate recruiting ceased in December, 
1918. 

To constitute a new domicile, two things are indispensable: First, 
résidence in the new locality; and, second, the intention to remain 
there. Among the circumstances usually relied upon to establish the 
résidence is the intent of the person, which may be obtained from his 
déclarations, payment of taxes, and his course of conduct, both so- 
cially and in business, while in the new domicile. Mitchell v. U. S., 
21 Wall. 350, 22 L. Ed. 584. 

I think the conduct and life of Gitz Rice when he came to New 
York indicated clear intention to make New York City his domicile. 
I do not find that his déclaration to do so, followed hy his conduct and 
what he did in New York, is negatived in any way by the défendant. 
The proof satisfies me that Gitz Rice and Robe collaborated, and de- 
veloped and composed this musical composition. The copyright had 
been granted for a musical composition. It has been successful, and 
some 350,000 copies hâve been sold. 

[2] In Standard Music Roll Co. v. Mills, Inc., 241 Fed. 360, 362, 
154 C. C. A. 240, 242, it was said: 

"Whenever, therefore, a song Is now copyrlghted as a musical composition, 
both the words and the music are protected; and, as thèse do not constitute 
an indivisible whole, the owner may limit the use of his copyright either to 
the music or to the words, or he may allow both to be used." 

The question presented is whether, assuming that under section 1, 
subdivision (e), of the Copyright Act above quoted, a copyright could 
not be obtained for a musical composition composed by Gitz Rice, is 
the case altered by reason of the fact that the words were written by 
Harold Robe, an American citizen? 

Under section 53 of the Copyright Act (section 9574), the Register 
of Copyrights is authorized to make, subject to the approval of the 
lyibrarian of Congress, r«les and régulations for the registration of 
claims to copyright as provided by the act. Rule 10 defines musical 
compositions as : 

"Includîng vocal and ail Instrumental compositions, with or wlthout words. 
But when the text is prlnted alone, it sbould be reglstered as a 'bock,' not as 
a 'musjcal composition.'" 

Rule 9 provides: 

"Ordlnary songs, even when intended to be sung from the stage In a dramat- 

' le m'anner, or sépara tely published songs from opéras and operettas, sbould 

î» reglstered as intisical compositions, not dramatieo-musieal compositions." 
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Section 3 of the Copyright Act (section 9519) provides: 

"AU the copyrlghtable component parts of the work copyrlghted, and ail 
matter therein in which copyright Is already subsistlng, but without extending 
the duration or. scoïte of such copyright. .The copyright upon composite Works 
or periodicals shall glve to the proprietor thereof ail the rights In respect 
thereto which he would hâve if each part were Indivldually copyrighted un- 
der thls act." 

In Bentley v. Tibbals, 223 Fed. 254, 138 C. C. A. 489, it is said that 
copyrighted matter may be included with uncopyrighted matter and 
not lose the protection of the statute. 

Section 3 of the act provides protection of ail the copyrightable 
component parts of the thing copyrighted. Standard Music RoU Co. 
V. Mills, 241 Fed. 360, 154 C. C. A. 240; New Fiction Publishing Co. 
V. Star Co. (D. C.) 220 Fed. 994. 

The musical composition copyrighted hère is a song, and it is said 
in Grove's Dictionary of Music and Musicians, that: 

"A song may be deflned as a short metrical composition, whose meanlng is 
conveyed by the combined force of words and melody. The song, therefore, 
belongs equally to poetry and music; ♦ * * but the musical forms and 
structures of songs are so much determined by language and mètre, and thelr 
content by the émotions the words express, that their poetle and literary 
qualities cannot be put aside." 

It is évident that, in this musical composition, the music became an 
inséparable part of the composition, and was not an independent com- 
position. This has been judicially determined in Hatton v. Kean, 7 
C. B. N. S. 268, where it was said : 

"The musical composition hère was merged in and became part of the en- 
tertalnment designed and adapted by the défendant." 

It was also made part of the British Copyright Act of 1911, where 
it was said : 

"For the purpose of this provision [copyright of mechanlcal contrivances] 
a musical work shall be deemed to Include any words so closely associated 
therewlth as to form part of the same work." 

Therefore it seems that, since this musical composition is the resuit 
of joint authorship. Robe having composed part of it, it was the sub- 
ject for which a copyright could he granted, and should be protected 
under our act. It should be treated as if he, and not his coUaborator 
in authorship, Gitz Rice, was the sole author thereof. A joint labor 
in carrying out a common design, even though each does not contrib- 
ute the same amount of labor and words to the exécution of the 
design, or even if an author should complète a play upon a design of 
his own, it might be a joint ownership, if another should corne and 
suggest altérations which he agreed to and adopted. Coppinger on the 
Law of Copyrights (4th Ed.) 110; Maurel v. Smith (D. C.) 220 Fed. 
195. 

In my opinion, the copyright as granted may also be sustained for 
the reason that Gitz Rice was domiciled in this country at the time of 
his application for the copyright and the publication of the compo- 
sition. 
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[3] If there îs ambiguîty between section 1, subdivision (e), and 
section 8, subdivision (b), we may find enlightenment as to tlie légis- 
lative intent in the report of the committee which drafted the act and 
had charge of its passage. This may be used in forming a conclusion. 
U. S. V. Chicago, etc., Co. (D. C.) 157 Fed. 618; Mosle v. Bidwell, 
130 Fed. 334, 65 C. C. A. 533. The committee's report, No. 2222, 
under date of February 22, 1909, p. 9, is as follows : 

"It Is not the Intention of the committee to extend the rlght of copyright 
to the mechanlcal reproductions themselves, but only to give the composer or 
copyright proprletor the control, in aecordance with the provisions of the bill, 
of the manufacture and use of such devlces. It Is not the intention of the 
committee to grant to citizens or subjects of forelgn countries any rights un- 
der the proposed copyright law which such countries do not glve to American 
authors and composers ; and for that reason, In this paragraph, which refers 
to musical compositions, we hâve the provlso that the rights glven shall fwt 
Include the works of a foreîgn author or composer unless the forelgn state or 
nation of which such author or composer is a citizen or subject grants, either 
by treaty, convention, agreement, or law, to cltlzens of the United States 
simllar rights ; and in section 8 of the MU we provide for reciproelty regard- 
ing copyrights generally, exeepting only. in the last-named provision, an alien 
who is domtciled within the United States at the time of the flrat puilication 
of his work." 

I think it is clear that Congress intended that domiciled foreigners 
are entitled to the benefit of the provisions of subdivision (e) section 
1, of the act, and that it intended only to exclude subjects or citizens 
of countries denying similar protection to our citizens. In other 
words, it intended that domiciled foreigners should receive the same 
protection and hâve the same rights as American citizens. An in- 
fringement is admitted if it be held that the copyright is good and 
should be protected. The correspondence indicates clearly that the 
défendant took the position that the copyright was void and afforded 
no protection to plaintifï. As indicated above, I think the position 
assumed by the défendant was erroneous, and a decree is granted for 
the pl^intiff. 

The decree should provide an injunction restraining the défendant 
from manufacturing, using, or selling sound records adapted to repro- 
duce the composition "Dear Old Pal of Mine" until the défendant 
shall hâve served notice of its intention to use the composition in the 
manner prescribed by section 25, subdivision (e) of the Copyright Act, 
and until it shall hâve paid the damages awarded by this decree ; fur- 
ther, it should provide for an accounting. An allowance of counsel 
fee of $1,000 will be awarded. 



THE LAKE MONBOB ÎT 

(258 F.) 

THE LAKB MONBOB. 

(District Court, D. Massachusetts. November 29, 1918.)* 

No. 1666. 

Shipping <S=>3%, New, vol. 8A Key-No. Séries — Suits foe Damages— Vkssels 

StJBJECX TO PBOCESS — GOVEBNUENT VESSELS. 

The provision of Shipping Board Act, | 9 (Comp. St. § 8145a), that ves- 
sels acqulred by such board and registered as vessels of the United States, 
"while employed solely as merchant vessels shall be subject to ail laws, 
régulations and liabillties governlng merchant vessels," whether the 
United States be Interested therein as owner or otherwlse, applies to 
vessels requisitloned and operated by the Bmergency Fleet Corporation, 
under Act June 15, 1917, § 1 (Comp. St. § SllSi/ied), and such a vessel 
Is subject to arrest in a suit for collision. 

In Admiralty. Suit for collision by John J. Matheson and others 
against the steamship Lake Monroe. On motion for process. Granted. 

Blodgett, Jones, Burnham & Binghara, of Boston, Mass., for libel- 
ant. 

Thomas J. Boynton and Lewis Goldberg, both of Boston, Mass., spe- 
cially, for the United States. 

MORTON, District Judge. Before the United States entered the 
war, the act of September 7, 1916, was passed, which established the 
United States Shipping Board and authorized it to construct, char- 
ter, and operate commercial vessels, and to form, if advisable, subsid- 
iary corporations to carry out its powers. U. S. Compiled Statutes, ,§ 
8146a et seq. Under this statute (section 11) the Emergency Fleet 
Corporation was organized under the laws of the District of Columbia. 
After this country became a belligerent, the act of June 15, 1917, was 
passed (U. S. Compiled Statutes, § 3115^/ied), which conferred upon 
the Président extraordinary powers in référence to shipping, and 
inter alia authorized him to réquisition uncompleted vessels and to 
complète them. By a proclamation dated July 11, 1917, the Prés- 
ident delegated to the Emergency Fleet Corporation his powers under 
the act last referred to, so far as they related to the construction of ves- 
sels, and to the United States Shipping Board his powers (speaking 
very generally) in respect to the opération of vessels. 

At the tirne when this proclamation was made the Lake Monroe 
was in process of construction for private parties. She was requisi- 
tioned by the Emergency Fleet Corporation and completed by it. 
Upon her completion she was delivered to the United States Shipping 
Board to be operated by it. The Shipping Board caused her to be reg- 
istered in the naine of the United States, and afterward caused her to 
be operated through the Emergency Fleet Corporation. This corpo- 
ration employed the Kerr Steamship Company, or Randall & Co., as 
its agents to attend to the business détails of said opération. The Ship- 

igzaFor otiier cases see same toplo & KEY-NUMBER In aU Key-Numbered Olgests* Indejea 
•Affirmed oa prohibition proceedings. 249 U. S. 216, 89 Sup. Ct, 460, <3 !<. Ed. — . 
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ping Control Committee, pne of the administrative bodies of the Unit- 
ed States Shipping Board,' ordered the Lake Monroe into the coal 
trade for-New England. She carried coal from Lambert's Point, Va., 
to New England ports, under agreements whereby the shippers paid a 
stipulated rate per ton for the transportation. 

While she was so engaged, she coUided with and damaged (as is 
alleged) the fishihg schooner Helena. The master of the Helena there- 
upon filed a libel in this court and prayed for a warrant of arrest 
against the Lake Monroe. The United States attorney suggested to 
the court that the Lake Monroe was a government vessel and was ex- 
empt from arrest. There was a hearing on the prayer for process in 
the libel ; and counsel for the Shipping Board were heard in opposi- 
tion thereto. 

I hâve no doubt that the Lake Monroe is a government vessel, and 
as such would be exempt from arrest, except for the provisions of sec- 
tion 9 of the Shipping Board Act (U. S. Compiled Statutes 1916, § 
8146e). The Broadmayne, 85 L. J. R. Prob. Ad. & Div. 153 (1916); 
The Scotia, 1 A. C. 501 (1903). 

The case therefore turns on the provisions of section 9, supra. 
This section explicitly says that vessels of the Shipping Board may 
be registered as vessels of the United States and shall be entitled to the 
benefits and privilèges appertaining to such registry. It f urther pro- 
vides that : 

"Such vessels whlle emplbyed solely as merchant vessels shall be subject to 
ail laws, régulations and liablUties govemlng merchant vessels whether the 
XJnlted States be interested therein as owner in whole or in part, or hoW any 
mortgage, lien or other interest therein." 

The expression "ail liabilities governing merchant vessels" is plain- 
ly broad enough to include arrest on process in rem. It seems clear 
that, as to vessels acquired by the Shipping Board under the act of 
1916, the liability hère asserted by the libelant exists. 

The ultimate question then is whether vessels acquired under the 
act of 1917 and the presidential proclamation in pursuance thereof 
stand diflferently in this particular from vessels acquired under the act 
of 1916. The parties agrée that vessels acquired under the earlier act 
are used on the same sort of work as vessels acquired under the later 
one, and that the distinction suggested is not recognized in actual opéra- 
tion. It seems to me that the Président, in delegating his powers under 
the act of 1917 to the bodies organized and existing under the previ- 
ous act, ihtended that the ships requisitioned under the later act should 
be added to those operated or controlled under the former one, and that 
there should be a single fleet of government controlled vessels, oper- 
ated by the same instrumentalities and subject to the same liabilities, 
and I hâve no doubt that he had power so to deal with the matter. 

Moreover, the question presented in this case bas already been de- 
cided in the Southern district of New York in favor of the right to 
arrest. The Florence H. (D. C.) 248 Fed. 1012. It would be extremely 
laifortunate to hâve a divergence of opinion. bètween thè two districts 
on a question of this character. 

Prayer ftfr warrant grânted. 
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THE J. C. EEIOHBRT. 
THE JAMES ROÏ. 

(District Court, S. D. New York. May 24, 1915.) 

TowAGE <g=3ll(5) — Injuries to Tow — Groundinq. 

Two tugs towing a barge heavily loaded wlth coal, held at fault for 
hugging too closely the New York shore of East River, so that tlie tow 
grounded on a shoal whlch had existed for a long tlme, and should bave 
been known to the tug masters. 

In Admiralty. Libel by Anthony Golden against the steam tugs J. 
C. Reichert and James Roy. Decree for libelant. 
Decree affirmed, 258 Fed. 81, 169 C. C. A. 167, 

Carpenter & Parle and Henry E. Mattison, ail of New York City, 
for libelant. 

Foley & Martin and William J. Martin, ail of New York City, for 
daimant. 

SMITH, District Judge (of Eastem District of South Carolina, 
sitting in New York). This is a libel in rem filed April 14, 1914, to 
recover for the injuries inflicted on a tow by the négligence of her 
tugs in towing and running her aground near the city of New York, 
so as to inflict injuries to her bottom. 

It appears from the testimony that on April 17, 1913, the boat W. A. 
Holdîn, loaded with about 985 tons of coal, was taken in tow at Pier 
6, East River, New York, by the steam tugs J. C. Reichert and James 
Roy, to be towed to Newtown creek, on Long Island, opposite the city 
of New York. The évidence shows that there was no wind, the water 
was calm, the tide at ebb, and the weather clear. The formation of 
the tow was that the tugs were on each side of the Golden — the tug 
James Roy on the starboard side, and the J. C. Reichert on her port 
side — in such position that the bow of the Golden projected about 40 
feet ahead of the bows of the two tugs, which were about abreast of 
each other. With the tow thus made up the tugs proceeded up the 
East River at a rate of about 1 or 2 miles an hour close to the New 
York shore, hugging that shore so as to avoid the force of the ebb tide. 
They passed the end of the Jackson street pier in the city of New 
York very closely, so that the tug J. C. Reichert only cleared the head 
of the Jackson street pier by about 20 or 25 feet. When just east of 
Jackson street pier, and with the tow heading a little inward toward 
Corlear's Hook, the tow grounded in the shoal water in the nook or 
bight between Jackson street pier and the bulkhead leading to Cor- 
lear's Hook, and there held fast, so that her tugs could not move her. 
While she was in this position, the tug Overbrook, which was a very 
large and powerf ul tug and was on her way down the river, was hailed 
by the master of the tug J. C. Reichert, who seemed to be in gênerai 
charge of the tow, and at his request the Overbrook east out a l^awser, 
and made fast to the W. A. Golden, and puUed her down the river stem 

€=>For other casea see same toplo à KBY-NUMBBiR in ail Kejr-Numbered Digests & Indexes 
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forward, and with little or no exertion released her from the obstruc- 
tion on which she was grounded. 

The two tugs again took charge, made the tow fast to the Jackson 
Street pier until the tide turned flood, and then carried the Golden to 
her destination at Newtown creek. 

The court is satisfied from the évidence, and so finds as a conclu- 
sion of fact, that the cause of the grounding was that the two tugs 
towing the W. A. Golden were hugging the New York shore too 
close for safety. The space to the east of Jackson street pier was 
well known to be more or less shoal, and common prudence would 
hâve led to its avoidance, Any compétent tugmaster should hâve 
known that the water was shoal at that point, and with a vessel of the 
draft of the Golden in tow it would hâve been common prudence to 
hâve sheered off further from thâ New York shore Une, so as to hâve 
safely avoided this shoal water. In lieu of so doing, the tugs hugged 
the àiore too close, carried the tow into this shoal water, and she 
grounded on the bottom of the river at that point ; the bottom there be- 
ing in same condition as had existed for a long period previously. 

The court finds there is no sufficient évidence to show that there wa» 
any unknown, new, or unexpected shoal, obstruction, ridge, or higher 
level at that point, but that the vessel grounded upon an existing bot- 
tom, which had existed for a long time in the past, and the shoal char- 
acter of which was well known, and which any skilled tug master com- 
pétent to tow in the harbor of New York should hâve avoided. 

The decree of the court, therefore, is that the libelant is entitled ta 
recover from the steam tugs J. C. Reichert and the James Roy the ex- 
tent of the damage inflicted by this grounding, and a référence will be 
ordered for that purpose. Upon the ascertainment of the amount of 
the damage so caused, a decree for the same will be entered in behalf 
of the libelant against the respondent steam tugs. 
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THE J. C. REICHERT. 

THE JAMES ROY. 

(Circuit Court of Âppeals, Second Circuit. January 15, 1919.) 

No. 158. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

L,ibel by Anthony J. Golden against the steam tugs J. C. Reichert 
and James Roy, their engines, etc. ; the Reichert Towing Line, In- 
corporated, claimant. Decree for libelant (258 Fed. 79), and claim- 
ant appeals. Affirmed. 

Foley & Martin, of New York City (William J. Martin and George 
V. A. McCloskey, both of New York City, of co'msel), for appellant. 

Park & Mattison, of New York City (Henry E. Mattison, of New 
York City, of counsel), for appellee. 

Before WARD, HOUGH, and MANTON, Circuit Judges. 
PERCURIAM. Decree affirmed. 



LEDEREB, Collecter of Internai Revenue, v. PENN MUT. LIFE INS. CO. * 
(Circuit Court of Appeals, Third Circuit. May 23, 1919.) 
No. 2399. 

1. Internal Revenue <g=7 — Income Tax — Life Insurance Companies — Com- 

PUTATION OP GROSS INCOMB. 

The proviso in Incorae Tax Act Oct. 3, 1913, § 2, G (b), that in Com- 
puting gross income "life insurance companies shall net include as in- 
come in any year such portion of any actual premium received from any 
individual policy holder as shall hâve been paid back or credited to sucli 
individuel policy holder, or treated as an abatement or premium of such 
Individual policy holder within such year," treats policy holders indi- 
vidually and separately, and not in mass, and a company may not ex- 
clude from its Income a dlvldend paid to a policy holder, even thougb 
for redundancies in premiums previously paid, unless it bas received pre- 
miums from him during the tax year, and then only to the extent of the 
amount of premiums so received from hlm, either actually or tbeoreti- 
cally. 

2. Internal Revenue «©=7 — Income Tax — Life Insurance Companies — Dé- 

ductions FROM Gross Income. 

So-called dividends paid to policy holders by a mutual level premium 
life insurance company, consisting of excess premiums collected, are cover- 
ed by the noninclusion clause of Income Tax Act Oct. 3, 1913, § 2, G (b), 
and may not be deducted from gross income in ascertaining net income 
under the déduction clause, as sums paid on "policy * • * contracts." 

3. Internal Revenue i®=>7 — Income TajC — Life Insurance Companies — Dé- 

ductions raoM Gboss Income — "Dividend." 

Interest on redundancies of premiums for previouS years, paid by a 
policy holder In a life insurance company and allowed to remain with 
the company under the contract, when paid to the policy holder, consti- 

^zsT?OT other cases see same topic & Ki3Y-NUMBBR in aU Key-Nuœbered Digests & Indexes 
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tûtes a "dlvldend," within the meanlng of Income Tax Act Oct. 3, 1913, 
§ 2, G (b), providing for déduction from gross income of "tlie sums othcr 
than dividends paid within the year on poUcy • » * contracts," and 
may not be deducted thereunder. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Dividend.] 

4. Inteenal Eevenub <ê=»T — Income Tax — Life Insubance Companies — Dé- 
ductions FBOM Gross Income — "Dividend" — "Sum Otheb Than Divi- 

DEI^D." . 

Under Ilfe Insurance pollcles providing for payment to the beneficlariea 
in Installments on death of insured, and for interest on deferred install- 
ments, interest so paid is not a dividend, but a "sum other than dividends 
paid * * • on policy • * ♦ contracts," and déductible by the 
Company from gross income, under Income Tax Act Oct. 3, 1913, § 2, G (b). 

In Error^to the District Court of the United States for the Eastern 
District of Pennsylvania ; Oliver B. Dickinson, Judge. 

Action at law by the Penn Mutual L,ife Insurance Company against 
Ephraim Lederer, Collector of Internai Revenue. Judgment for 
plaintifif, and défendant brings error. Reversed. 

For opinion below, see 247 Fed. 559. 

Francis F. Kane, U. S. Atty., and Ernest Harvey, Asst. U. S. 
Atty., both of Philadelphia, Pa., for plaintiff in error. 

George Wharton Pepper, of Philadelphia, Pa. (Henry, Pepper, Bod- 
ine & Pepper, of Philadelphia, Fa., of counsel), for défendant in error. 

Before WOOLLEY and HAIGHT, Circuit Judges, and MOR- 
RIS, District Judge. 

HAIGHT, Circuit Judge. The défendant in error (the plaintiff 
below) sued to recover certain moneys which it claims were illegally 
assessed and exacted from it, by way of taxes for the year 1913, un- 
der the Income Tax Act of October 3, 1913 (38 Stat. L. 166, c. 16). 
The case was tried without a jury, pursuant to sections 649 and 700 
of the Revised Statutes (Comp. St. §,§ 1587, 1668), and resulted in a 
judgment in favor of the plaintiff for the full amount claimed. 

[1] The questions presented dépend for their décision upon the 
construction to be given to certain of the provisions of section 2, G 
(b), of the before-mentioned act. The plaintiff is a mutual life Insur- 
ance company without capital stock, conducting its business on what 
is known as the "level premium plan," and annually déclares "divi- 
dends" to its policy holders. In order to relieve this opinion of the 
burden of a discussion of the method by which premiums are fixed 
under the level premium plan, and how and out of what funds the so- 
called "dividends" to policy holders are declared, we refer to the 
explanation on pages 202, 203, of the opinion in Mutual Benefit Life 
Insurance Co. v. Herold (D. C. N. J.) 198 Fed. 199. That aptly de- 
scribes the practice followed by the plaintiff in this case, except that a 
part of some of the dividends which enter into this controversy were 
derived from sources other tlian overpayment of premiums by the 
policy holders to whom such dividende werç paid, as will ' be herein- 
after set forth; but for présent purposes the dividends in question 

@=:7For other cases see same topic & KEY-NUMBBR ia ail Key-Numbered Qlgests & Indexes 
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may be considered as dérived from and as representing the excess 
oi the actual premium or premiums previously paid by a policy hold- 
er over the subsequelitly ascertained cost of his Insurance for any giv- 
en year or years. • Such excess is included in the premium as a mar- 
gin of safety, atid îs in insurance parlance called, and will be fre- 
quently referred to, as a "redundancy." 

We deem it unnecessary to describe the différent kinds of policies 
involved in this suit, or how and when and why the dividends accu- 
mulated and were payable thereon, respectively ; it being, we think, 
sufficient merely to point out that during the tax year of 1913 (from 
March 1 to December 31, 1913) the plaintifï paid cash dividends — 
moneys actually paid, as distinguished from dividends used in abate- 
ment of subséquent premiums or to purchase paid-up additions to 
existing poHcies, etc. — aggregating in amount $683,729.03, to the 
holders of 10 différent kinds of its policies, and that in many cases 
no premiums were received or due from the same policy holders that 
year, and in other cases the premiums received from such policy 
holders were less than the dividends paid to them, respectively. The 
Company claimed the right to exclude the aggregate of those pay- 
ments from its total income during that period, in order to ascertain 
the net income upon which, under the act in question, it was requir- 
ed to pay a tax. The government, on the other hand, took the posi- 
tion that the whole of this sum could not be so excluded. Out of 
thèse contrary views the présent controversy arose. 

The. act imposed a normal tax "upon the entire net income arising 
or açcruing from ail sources" to every domestic insurance company. 
Subdivision G (a) of section 2. It also provided that the net in- 
come should be ascertained — 

"by deductlng from the gross amount of the Income of such * • * in- 
surance company, received within the year from ail sources, » * » the 
net addition, if any, required by law to be made wlthln the year to reserve 
funds and the sums other than dividends paid wlthln the year on policy ana 
annuity contracts." Section 2, G (b). 

It then, after making spécial provisions in separate provisos for 
mutual fire insurance companies and mutual marine insurance com- 
panies, contained, in the latter proviso, the following: 

"And Ufe insurance companies shall not include as income In any year such 
portion of any actual premium received from any individual policy holder as 
shall bave been paid back or credited to such individual policy holder, or 
treated as an abatement of premium of such individual policy holder, wlthln 
such year." 

The first of thèse clauses will, for convenience, be hereafter re- 
ferred to as the "déduction" clause, and the latter as the "noninclu- 
sion" clause. 

Leaving out of considération for the moment, the grounds upon 
which the plaintifï contends that it is entitled to exclude those parts 
of the dividends paid to policy holders which do not represent the 
redundancies in the premiums previously paid by such policy holders, 
the plaintifï's before-stated contention is based on the proposition 
that under the "noninclusion" clause it may exclude from its total in- 
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come (încome derived from ail sources) any moneys whîch it may hâve 
paid as dividends to policy holders during the tax year, provided that 
such payments represent redundancies in premiums previously paid by 
the same policy holders, irrespective of whether, during the tax year, it 
received anything by way of premium from them, respectively. The 
government's contention proceeds on the theory that dividends paid 
to a policy holder, or, for that matter, used in abatement of premi- 
ums or otherwise credited to a policy holder, may be excluded from 
the total income in any tax year only when the company has received 
a premium during the tax year from the individual policy holder to 
whom the dividend is paid, and then only to the extent of the 
amount of the premium so received, either actually or theoretically. 

Thèse divergent views resuit from the différent interprétations giv- 
en to the words "portion of any actual premium." The company 
would read thèse words as characterizing the source from which the 
dividend was derived; that is to say, it would permit the exclusion 
from the total income of dividends paid or credited to policy holders 
when they represent redundancies in previous premium payments, 
without regard to whether any premiums were received that year 
from the policy holders to whom the dividends were paid. The gov- 
ernment, on the contrary, would read the words as limiting the ex- 
tent or amount of the dividend paid or credited to the policy holder, 
which may be excluded from total income, to the sum received by 
way of premium from that same policy holder during the year in 
which the dividend is paid or credited to him, without regard to the 
source from which the dividend was derived or when it became pay- 
able. It is also manifest that under the company's interprétation it 
is necessary that the policy holders be treated as a whole, while un- 
der the government's contention each is dealt with separately. 

Under the company's theory, if it received, for example, by way 
of premium, from ail of its policy holders and from other sources, a 
total income, in any given tax year, amounting to the sum of $1,000- 
000, and paid to policy holders, from whom it received no premium 
whatever that year, dividends amounting to $100,000, and which rep- 
resented redundancies in premiums previously paid by those same 
policy holders, it would report as its gross income $900,000, whereas 
in fact its actual gross income was $1,000,000. The resuit, of course, 
would be to produce an erroneous net income, because the latter 
would be based on a false gross income. Under the government's 
theory, the company would not be entitled to deduct any dividends 
paid to individual policy holders from whom it had-not in that year 
received some premium, or at least a premium equal to the amount 
sought to be excluded as paid to him; in other words, if A., a 
policy holder, in 1913 paid no premium, but received a cash dividend 
representing redundancies in premiums paid by him in previous years 
no account would be taken of the dividend paid to him in that year, 
so far as the company's taxable income is concerned. It would be 
left out of the calculation altogether. On the other hand, if the com- 
pany in that year had received premiums from A., B., C, D., etc., 
and had paid to each of them dividetids representing redundancies in 
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premiums paid in a previous year or years, which as to each individ- 
ual policy holder was less than, or did not exceed, the premium re- 
ceived from each, respectively, during the tax year, the company 
would be entitled, in ascertaining its gross income, to exclude the ag- 
gregate amount of the dividends so paid that year to those policy 
holders. The resuit would be that the amount thus reported as 
gross income would represent the total of the amount actually re- 
ceived by way of premiums during the tax year. The learned trial 
judge adopted the plaintifï's theory. 

Having thus ascertained the contentions of the respective parties, 
the théories upon which they are based, and the practical efifect there- 
of, we now proceed to an analysis of the language of the statute, in 
the light of existing statutory enactments and judicial interprétation 
thereof at the time the act in question was passed. It will be noted, 
primarily, that the act, so far as life Insurance companies are con- 
cerned, provides two distinct steps in the ascertainment of the tax- 
able net income, viz. : (a) The ascertainment of gross income ; (b) 
the déductions to be made from gross income to ascertain net income. 
In ascertaining gross income, it is specifically provided that certain 
parts of any actual premium received from any individual policy 
holder shall not be included, and after the gross income has thus been 
ascertained, the net income upon which the tax is to be assessed is 
arrived at by deducting various items, among which are the sums, 
other than dividends, paid within the year on policy and annuity con- 
tracts. This distinction was recognized by the company in making 
up its return for the tax year in question, because ail of the moneys 
now in controversy were deducted from the company's total income 
for the purpose of ascertaining gross income, and were not deducted 
from gross income for the purpose of ascertaining net income. 

The original Corporation Excise Tax Act of 1909 (36 Stat. 112, c. 
6, § 38), which, so far as it imposed a tax upon the "entire net in- 
come," was, in ail respects material to this case, the same as the act 
of 1913, authorized insurance companies to make the same déduc- 
tions from their gross income, to ascertain their net income, as does 
the "déduction" clause of the act in question ; but . it contained no 
such clause as the "noninclusion" clause of the act of 1913. For 
many years before the act of 1909 was passed, it had been the policy 
of Hfe insurance companies, both mutual and stock (when the latter 
issued participating policies) doing business on the level premium 
plan, annually to déclare "dividends" to policy holders, which repre- 
sented, as before mentioned, the différence between the premium 
provided in the policy to be paid and the actual cost of the insurance. 
The companies permitted the insured to use thèse dividends in any 
one of several ways, viz. as an abatement of future premiums, in 
purchasing paid-up additions, withdrawal in cash, etc. When dividends 
were used in abatement of premiums, it was clear that the company 
actually, as distinguished from theoretically, received, in the year in 
which the abatement was made, not the full amount of the pre- 
mium charged and payable under the policy, but only the différence 
between the dividend and the premium; and so in respect to full- 
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paid additions, while the company received the full prémium due 
and chargeable under the policy, it did not actually receive the divi- 
dend as premium on the paid-up addition to the policy. 

Tlie resuit was that the companies sought, in making their tax re- 
turns under the act of 1909, to charge themselves only with the 
moneys actually received in the tax year, and thus to eliminate from 
their gross income those dividends which, as a matter of bookkeep- 
ing, they appeared to hâve received that year, but actually did not 
receive. The government, on the other hand, contended that those 
dividends were such "dividends" as, under the act, the companies 
were not permitted to claim déduction for, and that they must there- 
iore be included as part of their gross income. The question thus 
presented first came up for judicial décision in Mutual Benefit Life 
Insurance Co. v. Herold, supra, and in a well considered and rea- 
soned opinion the late Judge Cross adopted the contention of the 
Insurance companies. His décision vi^as affirmed by this court on 
January 27, 1913 (Herold v. Mutual Benefit Life Ins. Co., 201 Fed. 
918, 120 C. C. A. 256), and the Suprême Court later denied a cer- 
tiorari to review it (231 U. S. 755, 34 Sup. Ct. 323, 58 L. Ed. 468). 
Thus by judicial construction one feature of the "noninclusîon" 
clause of the act of 1913 had already been incorporated in the act of 
1909 when the later act was passed; i. e., that Insurance companies 
were not required to include in their gross income such part of the 
premiums payable by policy holders as they had not actually received, 
but which had been pro tanto abated by the application of dividends. 
It is proper to hère observe incidentally that dividends could not be 
used in abatement of a premium of a policy holder unless a premium 
was due from that policy holder, greater or at least equal in amount to 
the dividend. 

On October 3, 1913, the act in question was passed, and in it the 
"noninclusion" clause appeared for the first time. Reading the "non- 
inclusion" clause in the light of the before-mentioned contentions and 
the history of the litigation thereon, and bearing in mind that, so far 
as insurance companies are concerned, the déductions permitted to 
be made from gross income to ascertain net income were the same 
in the act of 1909 as in the act of 1913, it seems reasonable to con- 
clude that the "noninclusion" clause was inserted for the purpose of 
setting at rest (which had not been authoritatively done when the act 
was passed, because the pétition for the certiorari was not denied un- 
til December ' 15, 1913), the contention which the government was 
making in thèse matters, and to indicate clearly that it was not tlie 
intention of Gongress to assess a tax in any given year on such parts 
of premiums as the company received only in theory during that 
year, but exclusively on that part of the premiums which they actual- 
ly received — that which in fact, not in theory, came in to them. It 
will also be seen by référence to the décision of Judge Gross in the 
Mutual Benefit Case (198 Fed. 204) that where policy holders with- 
drew their dividends in cash the total amount of the premium pay- 
able under the policy was included in the plaintiff's statement of in- 
come received and the tax was imposed thereon by the government; 
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and the plaintiff in Conn. General Life Insurance Co. v. Eaton (D. 
C.) 218 Fed. 188, 203, appears to hâve donc the same. 

It would therefore appear that, when Congress used the words 
"paid back" in the noninclusion clause of the act of 1913, it made 
that act more libéral to the Insurance companies, so far as "divi- 
dends" paid in cash were concerned, than the previous act had been 
construed even by the insurance companies. It took another step, and 
treated a "cash dividend" just as the courts had previously treated a 
dividend used as an abatement of a premium. It will be observed 
that the noninclusion clause provides that life insurance companies 
"shall not include as income in any year." Congress did net say 
that life insurance companies might "deduct" from the total income 
in any year, etc. It used the words "shall not include." The word 
''include" carries with it the implication of something received, either 
actually or theoretically. It is difficult to understand how one may 
be relieved of including in his receipts something which he never re- 
ceived. How could an insurance company not include in gross in- 
come certain moneys paid out to policy holders, if there were no 
premiums paid by those policy holders that year from which to ex- 
clude them? Furthermore, Congress did not say that a life insur- 
ance company should not include "such portion of any actual pre- 
miums received," etc., but it used the word "premium" — the singular. 

To adopt the plaintifï's construction nécessitâtes the reading of the 
word "premium" as "premiums," in nearly every payment involved 
in this suit, unless it should be held that Congress intended to permit 
the déduction of such part or portion of only one previously paid 
premium as represented a redundancy in such premium. But no rea- 
son for such a limitation is conceivable. The words "that year," 
which the plaintiflf contends must be read into the clause after the 
word "received," if the government's construction is adopted, we 
think are there by implication, because of the use of the word "pre- 
mium," instead of "premiums" and the words "shall not include." 
Furthermore, the act directs that life insurance companies shall not 
include such portion of the premium received "from any individual 
policy holder" as shall hâve been paid back or credited "to such in- 
dividual policy holder or treated as an abatement of premium of 
such individual policy holder." It seems quite clear, by the use, 
thus conspicuously, of the words "individual policy holder," that 
Congress manifested an intention to treat each policy holder separ- 
ately — his premium and his dividend — and not ail of the policy hold- 
ers as a whole; the aggregate premiums and the aggregate divi- 
dends. In this connection it may be observed that the company keeps 
a separate account with each policy holder. 

If the purpose of inserting the "noninclusion" clause in the act of 
1913 was as before stàted, then it seems apparent that Congress used 
the language that it did, advisedly, for that language quite as explic- 
itly expresses the thought that a life insurance company was to be 
taxed only on the income which it actually received, as distinguished 
from theoretically, in any tax year, as it is inappropriate to convey 
the meaning which plaintiff seeks to gather from it If Congress 



88 258 FEDERAL REPOETER 

had intended that the aggregate of ail dividends, representing redun- 
dancies in previous premium payments, paid to policy holders in a 
tax year, should be deducted £rom the aggregate premiums received 
from ail policy holders in that year, without regard to whether pre- 
miums were received that year from ail of the policy holders to whom 
dividends were paid that year, it would not, we think, hâve used the 
words "shall not include," but rather the word "deduct"; nor the 
Word "individual," qualifying the words "policy holder," and would 
hâve used the word "premiums" instead of "premium." The mani- 
fest reason wtiy a différence is made in respect to dividends paid or 
credited to policy holders which do not exceed the premium received 
from the same policy holders during the tax year, and those which 
are in excess thereof, or in respect to those cases where no premium 
is received from the policy holder to whom a dividend is paid, and 
those cases where a premium is received, is that Congress desired to 
tax only the moneys actually received during the tax year, and not 
those theoretically received, as the government had been contending 
up to that time. 

The plaintiff seeks to support its argument on the proposition that 
as the moneys paid back to policy holders represent previous excess 
premium payments upon which, in fact or in theory, the company has 
theretofore paid a tax, it is unreasonable, in the absence of clear and 
explicit language to that effect, to présume that Congress intended 
that they should be taxed again. But this argument loses sight of the 
fact that no tax whatever is levied on a dividend, other than the ini- 
tial one imposed when the premium of which it is a part is paid. No 
tax was imposed for 1913, for instance, on the moneys paid back to 
policy holders as cash dividends in that year. The tax would be as- 
sessed only on suçh part of the moneys received by the company dur- 
ing that year as premiums from policy holders as was in excess of 
the dividends paid to the same policy holders that year. On the oth- 
er hand, to permit the cash dividends, in excess of moneys received, 
either actually or theoretically, as premiums from the policy holders 
to whom they are paid, to be deducted in 1913, would relieve the 
company from paying any tax whatever upon them, because by de- 
ducting them from gross income in that year it would nullify or neu- 
tralize to that extent the tax which had been imposed upon the pre- 
miums, of which they were a part, in previous years. It is thus ap- 
parent that what plaintiff really seeks to accomplish is, not to avoid 
double taxation, but to be relieved from paying any tax whatever 
upon such parts of premiums, no matter when paid, as represent re- 
dundancies, and which are subsequently returned to the policy hold- 
ers who paid the premiums. 

It may be entirely équitable and just that Congress should hâve 
adopted such a course, but we do not think that we would be justi- 
fied in finding such intention in a statute which expressly provides 
that the tax shall be levied "upon the entire net income arising or ac- 
cruing from ail sources," in the absence of a clear expression to that 
effect, and especially when to do so would necessitate a strained and 
unnatural construction of the language used by Congress. Moreover, 
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immediately preceding the clause in question are those dealing with 
mutual fire insurance companies and mutual marine insurance com- 
panies. The provision in respect to the latter is as follows: 

, "Provided, turther, that mutual marine insurance companies shall include 
in their return of gross income gross premiums collected and received by 
them less amounts paid for reinsurance, but stiall be entitled to include in 
déductions from gross income aniounts repaid to pollcy holders on account 
of premiums previously paid by them, and interest paid upon such amounts 
between the ascertainment thereof and the payment thereof." 

The language there used is quite différent from that used in re- 
spect to life insurance companies, and the meaning to be gathered 
from it is clear. It specifically permits those companies to make the 
very déduction, as déductions, which the plaintiff claims that Hfe in- 
surance companies may make by way of noninclusion. l'he fact that 
there is such a marked différence in the language used in respect to 
the two kinds of companies, and each respectively conveys a différent 
meaning, tends to strengthen the conclusion that so far as life in- 
surance companies were concerned, they were, in ascertaining gross 
income^ to exclude payments or crédits to policy holders in the tax 
year only to the extent of the amounts received, actually or theo- 
retically, from the same policy holders, respectively, during the same 
year. The same déduction and noninclusion clauses were carried in- 
to the Income Tax Act of 1916 (Act Sept. 8, 1916, c. 463, 39 Stat. 
756), and later into the act of 1919 (Act Feb. 24, 1919, c. 18, 40 Stat. 
1057). The distinction between the two clauses is accentuated in the 
latter act, as they are placed in separate and distinct sections^ Section 
233 and section 234. Section 233, which defines gross income, spe- 
cially provides that in the case of life insurance companies "there shall 
not be included in gross income such portion," etc., using the same 
language as the act of 1913; that mutual marine insurance companies 
must include in gross income the same items as the act of 1913 re- 
quired, but it makes no mention of what either kind of company may 
deduct. Section 234 deals with déductions exclusivély, and permits 
the same déductions for life insurance companies (paragraph 11) and 
for mutual marine insurance companies (paragraph 12), as did the 
act of 1913. 

It therefore appears that Congress bas in each revision of the in- 
come tax law which it bas made since 1913, retained the same lan- 
guage, as respects botb life insurance companies and mutual ma- 
rine insurance companies, as it did in the original act. It is a reason- 
able conclusion, therefore, that the language used in the act of 1913 
was advisedly used, and, as it is différent in respect to the two kinds 
of companies, that Congress intended that there should be a différ- 
ence in the sums which each could, respectively, deduct on account 
of previous excess premium payments. That the construction for 
which we hâve indicated a préférence is the correct one is, we think 
made more manifest when the action of Congress in using the same 
language in the act of 1919, as it did in the acts of 1913 and 1916, is 
considered in the light of the régulations issued by the Treasury De- 
partment under the actof 1916. Régulations No. 33, issued January 2, 
1918. Those régulations were as follows; 
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"Premium Income Padd Baolc. — Life insurance companies are authorized to 
omit from gross income such portion of any actual premium received from any 
individual policy tiolder as sliall hâve been pald baclî or credited to tlie policy 
holder or treated as an abatement of Jiis premiura. 

"The amount authorized by this provision to be excluded from gross pre- 
mium income on aceount of any premium refunded to any individual policy 
holder is explicltly llniited to an amount not in excess of the actual premium 
paid by the individual policy holder wlthin the tax year. 

"Cash Dividends. — Life Insurance companies are entitled under the forego- 
ing holding to exclude from gross income any part of the premium received 
which Is paid back to the individual policy holder wlthin the same return 
year. Where the dividend is in excess of the premium received, there can 
be excluded from gross Income only the amount of the premium received from 
such individual policy holder wlthin the same return year." 

It must be presumed that Congress, in passing the act of 1919, had 
in mind the construction which the Treasury Department, in its régu- 
lations and instructions to internai revenue collectors, had adopted, 
and that, if such construction did not properly express the intention 
of Congress, a change in the language, to express clearly a contrary 
meaning, would hâve been made in the act of 1919. Indeed, the 
Senate committee which had the act of 1919 in charge recommended 
a new basis for the taxation of life insurance companies, but in con- 
férence the Senate receded therefrom, and the basis upon which life 
insurance companies had been theretofore taxed was continued. See 
Montgomery's Income Tax Procédure 1919, p. 669. 

This situation is then presented: If the construction sought by 
the plaintifï is followed, although an équitable resuit would, in one 
aspect, be therefore accomplished, it would be done only by a strain- 
ed construction of the statute, and one, indeed, which would not be 
in harmony with what we think Congress, by the language which it 
used, manifested as its intention , and confirmed by its subséquent ac- 
tion. If, on the other hand, the construction urged by the govern- 
ment is adopted, a reasonable resuit is reached, which gives eiïect to 
what, it may be properly assumed, was the intention of Congress, 
namely, to tax as the income of life insurance companies in any year 
only so much of any premium as may hâve been actually received, 
as distinguished from theoretically, from any policy holder during 
that year. In this contingency, there is, of course, no question as to 
which construction should be adopted. We conclude, therefore, that 
the plaintiff was not entitled to exclude from its total income during 
the tax year in question, for the purpose of ascertaining its gross in- 
come, any dividends paid or credited to policy holders from whom it 
did not receive any premium during that year, and as to such policy 
holders as ît did receive premiums from that year it was entitled to 
exclude only such part of the dividends paid to those policy holders as 
did not exceed the amount received from them, respectively, by way 
of premiums, during that year. 

[2] Although plaintifï has not contended, except as^ to items of 
interest paid to policy holders (which feature of the caçe wiH be here- 
after referred to), that it is entitled, in ascertaining its net taxable 
income, to crédit for the dividends paid to policy holders, on the 
theory that such dividends may be "deducted," as distinguished from 
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"not included," under the "déduction" clause, we hâve, nevertheless, 
considered that question. It might readily be conceived that divi- 
dends paid to policy holders, representing as they do excess pre- 
miums. are paid "on policy * * * contracts." It may also be 
conceded that such dividends are not "dividends" in the commercial 
sensé, as representing profits. Whether the word "dividends" is used 
in the "déduction" clause in the commercial sensé, or in the sensé in 
which Insurance companies ordinarily use it, we do not feel called 
upon to décide. If it be assumed, however, that the dividends in 
question are "sums * * * paid * * * on policy * * * 
contracts," and that they are noi dividends in the commercial sensé, 
and that the statute in the clause in question refers to only commer- 
cial dividends, it might be argued with force that insurance compa- 
nies are entitled to deduct them, under the "déduction" clause, from 
gross income, to ascertain net income, were it not for the noninclusion 
clause. At the threshold of any such argument, however, we would 
be met with the fact that dividends paid or credited to policy hold- 
ers are unquestionably covered by the "noninclusion" clause. Mani- 
festly, if it had been the intention o£ Congress that thèse dividends 
could hâve been deducted under the original "déduction" clause, there 
would hâve been no'reason for adding the "noninclusion" clause. In- 
deed, by the latter, Congress explicitly defined what moneys returned, 
either in cash or by crédit, to policy holders might be excluded by 
the companies, in ascertaining their taxable net income. Consequent- 
ly we do not think that any of the cash dividends paid by the plain- 
tif? to its poHcy holders in the tax year in question, which represent- 
ed redundancies in previous premium payments, were déductible as 
"sums other than dividends paid within the year on policy * * * 
contracts." 

[3] Up to this point we hâve dealt with only those parts of the 
cash dividends as represented redundancies in previous premiums 
paid by the same policy holder to whom the dividends were paid. 
It appears, however, that some of thèse dividends represent, in part, 
interest which had accumulated on dividends which had been left with 
the Company under certain forms of policies, and, in part, also on some 
policies, the share of the policy holders to whom the dividends were 
paid in funds accruing to holders of the same kind of policies, which 
for one reason or another had been forfeited, and which, under the 
terms of the policies, were divided among those policy holders of the 
same class who had not thus forfeited such benefits. The company 
claims that it is entitled (although it did not follow that course in 
making up its tax return) to deduct from its total income, to ascertain 
the taxable net income, such parts of the dividends as represent in- 
terest due to the policy holders, under the "déduction clause" of the 
statute, as payments made on policy contracts. It also claims the right 
to exclude from its total income the parts which represent shares of 
forfeitures, upon the ground that the sums forfeited, and which are 
divided among the persisting policy holders, represent redundancies 
in the premiums paid by those policy holders who forfeited their right 
to the return of such redundancies. Hence it is argued that, under 
its construction of the words "portion of any actual premium," such 
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sums are portions of actual premiums theretofore received, and dé- 
ductible as such, irrespective of whether they originally came from 
the policy holder to whom the dividend is paid. 

Under the construction which we hâve given to the statute, as long 
as the dividends paid or credited to any individual policy holder within 
the tax year do not exceed the amount paid by way of premium by 
that policy holder during that year, it is quite immaterial from what 
source or sources the dividend paid or credited arose. Hence the 
indépendant question regarding the right to exclude such parts of 
the dividends as represent shares in the forfaitures of other policies is 
of no moment. However, as it is sought to procure crédit, through the 
"déduction clause," for the parts which represent interest, it is neces- 
sary to ascertain whether such interest payments f ail within that 
clause. Under ail of the policies involved in this suit, with one ex- 
ception, the rate of interest allowed to policy holders on redundancies 
which were left with the company, and not wîthdrawn by the policy 
holder every year, was, in reality, dépendent upon the eamings of the 
company upon its investments. Without attempting to décide, as be- 
fore stated, because we find it unnecessary to do so, whether the 
Word "dividend" is used in the déduction clause in its commercial 
sensé, as distinguished from the insurance sensé, we think that such 
interest payments are dividends in the commercial sensé, as they clear- 
ly are in the insurance sensé. They represent the policy holders' pro 
rata share in the earnings on the company's investments over a given 
period of time, and, as respects most of the policies involved in this 
suit, they are the resuit of compound interest. Hence they may not 
be deducted under the déduction clause. 

[4] The one exception above referred to is the interest paid on 
what hâve been termed in the testimony "trust certificates." Thèse 
moneys are not paid to policy holders, but to the beneficiaries- under 
installment policies, which provide for the payment of the face of 
the policy, not in bulk on the death of the assured, but in installments 
extending over a period of years. The fund thus left with the com- 
pany, which, of course, diminishes from installment period to in- 
stallment period, draws interest, and the interest is then paid to the 
person entitled to the installments. It is accordingly, in neither an 
insurance nor a commercial sensé, a dividend, but is a sum paid on a 
policy contract, and as such we think déductible under the "déduction 
clause" of the act. It appears from the record that, although ail of 
the dividends in controversy were paid in cash to the policy holders, 
the company, during the tax year in question, received premiums that 
year from some of the policy holders to whom such dividend pay- 
ments were made. The government concèdes the right of the com- 
pany to recover the tax paid on such part of the dividends paid to 
policy holders during the tax year as does not exceed the premiums 
received that year from the same policy holders, respectively, as it 
does the tax on an item of $2,774.35, which was inadvertently not in- 
cluded in the original return of the company. The actual amount 
which the government concèdes that the plaintiff is entitled to recover 
is, however, we think, excessive, because it includes the sums receiv- 
ed from holders of "life rate endowment policies" and holders of "ac- 
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celerated endowment policies," which were considerably more than 
the sums paid to them, respectively, during that year by way of divi- 
dends. Manifestly the company is only entitled in those cases to 
crédit for the amount paid. 

As the aggregate amount received by way of premiums from poli- 
cy holders of the policies in question during the tax year was much 
less than the amount paid to them by way of dividends, and as judg- 
ment was awarded in the court below for the tax assessed on the 
total amount of dividends paid, it foUows that the judgment must be 
reversed, and a new trial granted. 



UNITED STATES v. VALLEY LAND & INVESTMENT CO. et aL 

(Circuit Court of Appeals, Eighth Circuit. April 28, 1919.) 

No. 5122. 

1. Public Lands <S=120— Cancellation of Patent— Good Faith op Entey- 

MEN — Evidence. 

In suit by tlie United States to cancel défendants' patents to certain 
lands, évidence held not to show that défendant entrymen, at the 
time of ûling upon said lands, entered into an agreement by which the 
title to their respective pre-emption lands would inure to any other person 
in whole or in part. 

2. Public Lands <S=>139 — Pee-Emption — Disposition Befoee Final Patent. 

The pre-emption statute (Rev. St. § 2262) did not require at time of mak- 
ing final proof, as it does at time of flling, that claimant make an affidavit 
to the effect that application Is not made for the use or beneflt of any 
other person or persons, and claimant had fuU power to dispose ad intérim 
of his claim upon final issue of patent; the motive of applicant at time 
of final proof being irrelevant. 

3. Public Lands ®=5l20 — Cancellation of Pee-Emption Patent — Geounds. 

In suit by the United States to cancel défendants' patents to certain 
lands on the ground that défendant entrymen In their affldavits and 
proofs falsely represented that lands were for their own exclusive use 
and beneflt, the inquiry of the court could not extend beyond the good 
faith and truth of the statements required by Rev. St. § 2262, of the entry- 
man at time of making entry. 

Appeal from the District Court of the United States for the Dis- 
trict of Colorado ; Robert E. Lewis, Judge. 

Action by the United States against the Valley Land & Investment 
Company and others. Judgment for défendants, and the United 
States appeals. Affirmed. 

Harry B. Tedrow, U. S. Atty., of Boulder, Colo., and John A. Gor- 
don, Asst. U. S. Atty., of Denver, Colo. 
John R. Smith, of Denver, Colo., for appellees. 

Before SANBORN and CARLAND, Circuit Judges, and EL- 
LIOTT, District Judge. 

ELEIOTT, District Judge. This is an action by the United States, 
plaintiff, against the Valley Land & Investment Company, a corpora- 

(gssFor other cases see same topic & KEY-NUMBER In ail Key-r^uœbered Dlgests & Indexes 
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tiou, Louis E. Kenworthy, Myron L. Meehan, Robert Ryan, Ballen- 
tine R, Bohart, Louis W. Stenborn, and Hugh Moreland, défendants, 
and is a suit in equity, brought for the cancellation of the défendants' 
patents to certain public lands situated in the state of Colorado. 

The cause of action stated by the plaintifï is, in substance, that on 
and prior to the issue of its patents to the lands referred to in the bill 
of complaint the plaintifï was the owner thereof, as part of its public 
domain, and such lands being subject to entry and acquisition under 
the provisions of the public land laws; that during the year 1913, and 
on the dates in the bill set out, défendant Kenworthy procured and 
induced défendants Meehan, Ryan, Bohart, Stenborn, and Moreland 
each to file in the United States land office for that district a pré- 
emption declaratory statement, declaring his intention to claim the 
lands embraced in such statement as a pre-emption right under the 
public land laws relating to pre-emption claims, and procured them, 
thereafter, each to file in the said land office an application to pur- 
chase the tract described in the said declaratory statement, and also 
to each file the required affidavits and proofs in support thereof, and 
to pay the ofifîcers at the land office the required fées and purchase 
price of said land, and procured each of them to otherwise apparently 
comply with the provisions of said pre-empticn laws, and thereby 
procured the allowance of the entry of said lands and the issue of 
patents therefor by plaintiff's proper officers. 

The date of the fîling of said respective pre-emption statements, 
applications to purchase, allowance of said entries, and the issue of 
said patents are set forth, and as to the défendant Meehan such 
dates are as follows: Pre-emption declaratory statement filed May 
16, 1913, with the description of the land; allowed by register's final 
certificate of entry issued January 3, 1914; and patent issued March 
30, 1914, conveying title to said land to said Meehan. Similar al- 
légations cover the pre-emption claims patented under the public land 
laws to the other défendants. 

It is further alleged that in said affidavits and proofs so filed in 
said land office in support of the respective applications of said de- 
fendants to purchase, in the respective proceedings in said land office 
upon which the allowance of said entries were based and the patents 
issued, each of said entrymen stated, represented, and made to appear, 
among other things, that said application to purchase said land so 
embraced in his said pre-emption statement was made by said entry- 
man to appropriate the same to his own exclusive use or benefit, and 
that he had not directly or indirectly made any agreement or contract 
in any way or manner with any person or persons whomsoever by 
which the title tq said land which he might acquire from the plaintiff 
should inure in whole or in part to the benefit of any person except 
himself. 

It is further alleged that by means of said statements, représen- 
tations, and apparent compliance with the provisions of said laws, 
relating to pre-emption claims, and not otherwise, said entrymen 
induced the plaintifï's officers to allow the entry of said lands so 
applied for and issue final certificates of entry and patents embracing 
such lands. 
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It is also alleged that said statements and représentations, so made 
by the entrymen défendants, respectively, were, at ail times men- 
tioned in the bill of complaint, false and untrue, and known by the 
défendants to be false and untrue, in that it was not true that said 
respective entrymen applied to purchase the lands embraced in said 
pre-emption statements and applications to purchase, for their own 
exclusive use and benefit, and in that it was not true that each of 
said respective entrymen had not directly or indirectly made an agrée- 
ment with any person or persons whomsoever by which the title to 
said lands which he might acquire from the United States should in- 
ure in whole or in part to the benefit of any person except himself. 
It is alleged that, on the contrary, at and prior to the time of the fil- 
ing in the land office by each of the said entrymen of his pre-emption 
statementj at and prior to the fiiling in said office by each of said entry- 
men of his application to purchase the land embraced in said pre-emp- 
tion statement, and at alî the times during said proceedings in said 
land office, upon which the allowance of each of said entries and the 
issue of each of said patents was based, in truth and in fact each of 
said entrymen défendants had an understanding and agreement with 
said défendant Kenworthy that, when title to said land so.apphed 
for had been procured from the United States, a part of said land, 
to wit, 150 acres thereof, would be by said entryman conveyed to the 
défendant the Valley Land & Investment Company or to the per- 
son or persons designated by défendant Kenworthy, and by reason 
of the premises plaintilï was defrauded of the title to each and every 
tract of the lands described in the bill of complaint. 

It is thereupon alleged that Meehan now claims to be the owner of 
the land described in the patent issued to him, a part thereof being 
subject to a certain mortgage in favor of the défendant the Valley 
Land & Investment Company, with similar allégations as to the other 
défendants, with certain différences that are not material. 

The plaintiflf thereupon prayed that the said patents be cancelled, 
and that each of the conveyances or instruments based upon said re- 
spective entries and patents purporting to effect the title to said lands 
or any part thereof be cancelled, and that the défendants are and each 
of them is, without title, claim, or interest in or to said lands or any 
part thereof ; that the plaintifï be decreed the owner of said lands as 
part of its public domain, free of any claim or incumbrance what- 
soever. 

Thereupon the défendants answer jointly, in substance admitting 
that the company défendant is a corporation ; that the plaintifï was 
the owner of the lands mentioned, prior to the issue of patents there- 
for; that the same were public lands, subject to entry and acquisition 
only under the provisions of the public land la\ys, and not otherwise. 
They further admit that each of the several entrymen named as de- 
fendants in the bill of complaint filed in the United States land office 
for that district the pre-emption declaratory statement referred to in 
the bill of complaint, and that the register's final certificate of entry 
was, in due course and upon the dates alleged, allowed, and that pat- 
ents were duly issued by the United States to the respective défendant 
catrymen, as alleged in the bill of complaint. 
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The défendants further admit that the affidavits and proofs filed m 
the said land office, referred to in the bill of complaint, were of the 
usual and ordinary £orm required by plaintiff to be made by entrymen 
to purchase lands embraced in pre-emption declaratory statements, 
and contained the usual and ordinary provisions prescribed by law 
and the rules of the Department of the Interior for final proof, and al- 
lège that they were sufficient to entitle the said entrymen and each of 
them to final certificate of entry, and finally to patent embracing the 
lands described in the bill of complaint. 

The défendants admit that said entrymen, at the time and as a part 
of said applications to purchase, and upon which said respective pat- 
ents were issued, made représentations with référence to appropria- 
tion of the same to their own use, respectively, and that they had not 
made any agreement or contract with any person or persons by which 
the title to the lands embraced in said entry would inure to any other 
person, in whole or in part. 

The défendants further admit that by and through such représen- 
tations and compliances with the provisions of the statute, and the 
rules and régulations, the défendants took the various steps with réf- 
érence to said pre-emptions, and allège that neither at the time of 
filing of their declaratory statements nor at the time of submitting their 
final proofs had such entrymen, or any of them, made with the de- 
fendants or any one else any arrangement, contract, or agreement 
contrary to or inhibited by any of the rules of the department or plain- 
tiiï's public laws. 

Défendants specifically deny that they or any of them ever or at 
ail made any contract or agreement with the entrymen or either of 
them which were fraudulent or unlawful, or which tended wrongfully 
or illegally to deprive the plaintiff of any of its public lands. 

It is thereupon alleged that the défendant the Valley Land & Invest- 
ment Company, on the 29th day of November, 1912, entered into an 
agreement in writing with the Sam Farmer Escalante Irrigation Com- 
pany, whereby the said défendant purchased of said company water 
rights from its System, estimated to be sufhcient for irrigating 1,280 
acres of land under the irrigation System of the Sam Farmër Esca- 
lante Irrigation Company; that said company was then in the hands 
of a recpiver in an action pending against it, and that in the settlement 
of said action said company, with funds secured from this défendant 
company, settled with its creditors and secured the relinquishment 
of certain lands under its said System, theretofore filed upon and im- 
proved by their said creditors, and to induce the Valley Land & In- 
vestment Company to purchase its said water rights from this com- 
pany, to file upon said lands, and to enjoy the benefit of the improve- 
ments theretofore made by the former entrymen ; that good land, sus- 
ceptible of irrigation under said System, is limited in area, and the 
holders of water rights désire the same to be applied to the lands 
susceptible of irrigation and available under said System, and that 
this défendant company might thus better assure the application of 
the said water to the réclamation of said lands this défendant com- 
pany entered into an agreement with the several entrymen défendants 
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for the sale of its said water rights, Avhich contract, after formai ré- 
citals, and reciting the ownership of this water and that the entryman 
défendant was desirous of purchasing water rights for lands proposed 
to be filed on by him under the laws of the United States, recites : 

"Now, therefore, it Is agreed between the parties hereto that the said flrst 
party will, and by thèse présents does, sell to the second party water rights 

for the Irrigable portion of said lands, to wit, for acres, deseribed 

above and mentloned to be filed upon by said second party, same belng — 

portion of the water rights purchased by said flrst party f rom the Sam Farmer 
Escalante Irrigation Company, said flrst party reserving the right to substi- 
tute the water contract of the new company ; that the prlce to be paid for 

said water rlght is $75 per acre, or an aggregate amount of $ , and which 

said sum and indebtedness Is to be evidenced by a collatéral note, secured by 
said water rights on the proportion of said System as aforesaid, and which 
said note shall be paid upon the making flnal proof on said land and receiv- 
Ing receiver's reeeipt therefor, in manner following, to wit : One-half at the 
time of making flnal proof and securing receiver's reeeipt therefor, and one- 
half in flve years, at 6 per cent. Interest per annuni, secured by trust deed on 
said lands and water rights." 

It was then provided that the second party would forthwith file 
upon the lands; that he would do ail the things required to comply 
with the laws of the United States with référence thereto ; that he 
would make final proof upon the land, and when final proof was 
made, and receiver's reeeipt therefor secured, that he would secure 
that portion of the purchase price remaining unpaid, as above pro- 
vided, by the deed of trust and note. 

It was provided in said contract, in substance, that if said party of 
the second part should be unable to pay one-half of the purchase price . 
at the time of making final proof, and if he so elected, he might conv'ey 
140 acres of said land and the water right acquired by him from the 
first party, exclusive of the water right for the 20 acres of said land 
retained by him, which said conveyance of land and water right to 
said party or its nominee would be in complète satisfaction and pay- 
ment of the purchase notes held by the first party ; and it was further 
provided that the second party's sélection of his 20 acres of land 
should be made from the outer boundary of said land and by légal 
subdivision thereof, and so as to leave the 140 acres in most compact 
body. 

It was further agreed that as further security for the payment of 
the purchase price of said water right until title should be procured to 
said land as provided therein, and to insure the further performance 
of the contract by the party of the second part, as well as any ad- 
Vcmces made or to be made by any person to aid the carrying out of 
the provisions of the contract, the second party would exécute and 
deliver to défendant Kenworthy a power of attorney to assure the 
faithful performance of the contract. 

It is then alleged that, after the sélection of their several tracts of 
land for entry by the défendants, they severally purchased from this 
défendant such water rights, by contract in form as above stated, as 
were sufficient to irrigate and reclaim the estimated irrigable portion 
of each of their several tracts and in compliance with the provisions 
258 F.— 7 
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of said agreement, in the form above referred to, each of said entry- 
men gave to the défendant Investment Company their collatéral notes 
for the amounts set forth in the pleadings, by which said collatéral 
notes the water rights purchased by each entryman were pledged as 
security therefor, until said purchase price should be secured by mort- 
gage upon the lands. 

There was also a further agreement set forth in the answer, alleged 
to hâve been entered into by each of the défendants Ryan, Bohart, 
and Stenbom, with the défendant Kenworthy, in substance, that, re- 
citing the désire of the défendants severally to procure financial aid 
to develop, improve, and patent said lands, it was agreed, in considér- 
ation of the advances which should be.made by défendant Kenworthy, 
the same should be repaid upon procuring title or receiver's receipt 
therefor, together with interest on such sums as should be advanced, 
or in lieu and in satisfaction of said payment the défendant entryman 
might convey 10 acres of said land and water rights to the said Ken- 
worthy, and it was provided that such contract should constitute a 
lien or mortgage upon said lands and water rights prior to ail other 
liens, save and except the lien or claim of the Valley Land & In- 
vestment Company for the purchase of the water rights, for the 
amount of said advances and interest, until said advances were fully 
paid and discharged, with an immaterial interlineation in the contract 
of défendant Stenborn ; that each of the défendant entrymen executed 
a power of attorney in favor of the défendant Kenworthy to sign and 
exécute any and ail papers and instruments necessary and requisite to 
fully and effectually carry iiito efïect the provisions of the contract 
above referred to. 

It is then alleged. that none of said entrymen elected to convey any 
of their said land under the provisions of said contract either to the 
défendant Investment Company or défendant Kenworthy, but that 
each and every of said défendant entrymen secured the purchase price 
of their said water rights by a mortgage on their several tracts of land, 
respectively, after making final proof, and elected to exempt from the 
lien of said mortgage 20 acres of said lands and water rights. 

It is further alleged thàt the powers of attorney were given only to 
insure the faithful performance of their several contracts, and that 
nothing was ever done or attempted to be done under or pursuant to 
said powers of attorney; that neither of said contracts, agreements, 
or instruments, jointly or severally, contemplated the aliénation of 
said land by said entrymen or any of them, but that ail of said con- 
tracts and agreements reserved to said entrymen and each of them 
the full and complète ownership and control of their said several 
tracts of land, respectively; and that the entry of each of said entry- 
men was in fact made for his sole use and benefit, and not for the use 
and benefit of any other person. 

It was further alleged by the 'défendants that they did not. hâve 
among themselves any other agreement or understanding than thàt 
contained and expressed in their said contract above referred to^ and 
had no other understanding or agreement than those, with any other 
person or persons. 
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The défendants deny that any affidavits, statements, or représenta- 
tions made by them or either of them in théir applications to purchase, 
or in any of the proceedings in relation to said lands and procuring 
patents theref or, were f aise, or that any statements made by said 
entrymen or any of them were known to be false or fraudulejit when 
the same were made, or at any other time. 

It was thereupon admitted that the several défendant entrymen 
claimed to be and are the owners of the several tracts of land em- 
braced in their several entries. It is further admitted that the de- 
fendant the Valley Land & Investment Company has and holds mort- 
gages as mentioned in the plaintiff's bill of complaint, and also that 
the same and each and ail thereof were given for a good and valid 
considération and are valid and subsisting liens, and they do not iri 
any manner afïect injuriously any of the plaintiff's rights or titles. 

Défendants further allège that the only interest which the défend- 
ant Louis E. Kenworthy has in said property is by virtue of said 
agreement hereinbef ore set f orth for the repayment .of advances made 
to the several défendants by the said Louis E. Kenworthy, the right 
to the enf or cernent of which is contained in the terms and provisions 
of said agreement. 

It is thereupon alleged that none of the contracts or agreements 
were contrary to the rules of the department nor inhibited by the laws 
of the United States, and that ail of the acts of the défendants and 
each of them in relation to the lands mentioned in plaintiff's bill and 
ail the contracts and agreements made and entered into with the said 
entrymen were done and made in accordance with and pursuant to 
the ruling of the Commissioner of the General Land Office and agree- 
able to the laws of the United States and rulings and findings of the 
courts in référence thereto; and said acts and doings and said con- 
tracts and agreements were done and made by said entrymen, and 
each and every of them, without any intention of violating the laws 
of the United States and in the belief that ail said acts and doings 
were authorized by the Department of the Interior and the laws of 
the United States relating thereto, and upon their déniai of ail manner 
of wrongdoing charged in said bill of complaint, prayed that they 
might be dismissed hence with their costs. 

Upon the trial of the issues presented by the pleadings, the alléga- 
tions of the plaintiff and of the défendants, so far as they refer to 
the transactions between the défendants that were in writing, were 
admitted. Judgment was entered in favor of the défendants. 

[1] The question presented involves the intent and pur pose of the 
parties to thèse contracts with référence to the control, ownership, 
and title of public lands embraced within the pre-emption filings of 
the several défendants. The real issue was as to the good faith of 
thèse entrymen, with their codefendants, and whether or not the en- 
trymen at the time of filing upon said iands entered into an agreement 
or understanding by which the title to their respective pre-emption 
lands would inure in whole or in part to any other person. 

The first question is: Are the contracts, set forth in the answer, 
contrary to the provisions of the statutes of the United States, and 
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are they prohibited either by the spirit or the letter of said statutes? 
A détermination o£ this issue involves a considération of the written in- 
struments themselves, independent of the circumstances under which 
they were executed, under the first assignment of error, to wit : 

"The court erred la sustalnlng défendants' objections to, and in refusing 
to admit in évidence, the affidavit of nonallenation requlred of, and filed by 
each of the entrymen in support and as a part of the pre-emption final proof 
submitted by each of them on the entries for which the patents in question 
issued * • • " 

I — which affidavits involved the good faith provisions of the statute 
of the United States to the effect that no agreement or contract in any 
manner or way, with any person or persons whomsoever, by which 
the title which he might acquire from the govemment of the United 
States should inure in whole or in part to the benefit of any person 
except himself. 

Our judgment is that the trial court did consider this affidavit, and 
that his holding amounted to a finding that the same was immaterial, 
rather than that it would not be received, as evidenced by his plain 
expression with référence thereto in the record, to wit : 

"I feel very clear in my own mind that there was no act of fraud on the 
part of thèse entrymen, and if this affidavit werç admitted It would not 
change my view in that respect." 

Bearing in mind that this affidavit in question was an affidavit re- 
quired by the rules prescribed by the department and made a part 
of the final proof, it is interesting to consider what the courts hâve 
said with référence to nonallenation statutes applicable to government 
land. In Adams v. Church, 193 U. S. 510, 24 Sup. Ct. 512, 48 h. Ed. 
769, the court was considering the provisions of the Timber Culture 
Act (Act June 14, 1878, c. 190, 20 Stat. 113), and the rules and régula- 
tions promulgated by the Commissioner of the General Land Office, 
• and Justice Day there récites that — 

"It appears that Adams made the entry under the Timber Culture Act before 
the partnership agreement was entered into, and there is nothing In the 
record to show that, in taklng the preliminary oath required by the statute, he 
acted otherwise than in good faith, and stated the truth as to the situation and 
his purposes In making the entry. As recited in the title, the purpose of the 
act Is to encourage the growth of timber on the western prairies. * * * 
Section 2 of the act (20 Stat. 113) requires the person applying for the benefit 
of the law to make afl3davlt that he is the head of a family ; * * * that 
the entry is made for the cultivation of timber for the exclusive use and 
benefit of the applicant ; that the application is made in good faith, and not 
for the purpose of spéculation, or dlrectly or Indirectly for the use or benefit 
of any other person or persons whomsoever ; that afliant intends to hold and 
cultivate the land and to comply with the provisions of the act. » • • " 

He thereupon recites the provisions of the statute with référence 
to the time given for the issuance of final certificate and patent and 
the provisions of his proof that shall entitle him to a patent. The rec- 
ord showed a sale of an interest in this land to another as a partner, 
before final proof and the contention was that the same was void as 
against public policy. The court recites: 

"It is pointed out that the final affidavit, required by the rules and régula- 
tions of the General Land OlEce made under authority of section 5 of the 
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f.ct, is i.o be in thc same terms as the prellmlnary one, and requires the claim- 
ant to make oatli that hts entry was made in good faith, and not for the 
purpose of spéculation or indiret'tly for the beneflt of any other person whom- 
soever." 

It was then argued that the fact that this sale of an interest by the 
claimant to another, his partner, before "final proof, brought the case 
within the reasoning and the spirit of Anderson v. Carkins, 135 U. 
S. 483, 10 Sup. Ct. 905, 34 L. Ed. 272. The court goes on to distin- 
guish between the provisions of the Homestead Law and the Timber 
Culture Act; that in the case last cited it was held that a court of 
equity would not grant a decree for spécifie performance of an agree- 
ment to sell the interest of the homesteader made after settlement and 
before the oath is filed for final certifîcate ; and further stated : 

"But the Homestead Act siœcifleally requires that the applicant shall make 
affldavit before entry is made that it is for the purpose of actual settlement 
and cultivation, and not directly or indirectly for the use or beneflt of any other 
person. Eev. Stat. § 2290 [Comp. St. § 4531]. Further, the fl-tial proof [the 
italics are ours] requires affidavit by the applicant that 'no part of such land 
has been alienated, except as provided in section 2288' [section 4535] — Rev. 
Stat. § 2291 [section 4532] — which section limlts the right of aliénation to 
'church, cemetery or school purpoaes, or for the rlght of way of rallroads.' " 

Justice Day thereupon holds that the Anderson Case construes the 
two provisions of the Homestead Law and states his analysis of the 
purpose of the Homestead Law, and the necessity for the provision 
requiring the afifidavit at the time of final proof. He then emphasizes 
the fact that the policy of the government to require such affidavit at 
the time of final proof, when it intends to make it a condition précèd- 
ent to granting title, was indicated in the provisions of the homestead 
act itself, and, further, that it could readily hâve been pursued by 
the same provision in the Timber Culture Act, if it was the intent to 
extend the principle to that statute. 

Thereupon, in conformity with the décisions of the Land Depart- 
ment in the cases therein cited, the right of the timber culture entry- 
man to dispose of his holdings, acquired by him in good faith, before 
final certificate, is f ully recognized. It is further held that : 

"If the entryman has compUed with the statute and made the entry in good 
faith, in accordance with the terms of the law and the oath required of 
him upon maklng such entry, and has done nothing Inconsistent with the 
terms of the law, we find nothing in the fact that, during his term of oecu- 
paney, he has agreed to convey an interest to be conveyed after patent issued, 
which will defeat his claim and forfeit the right acquired by planting the 
trees and complying with the terms of the law. Had Congress intended such 
resuit to follow from the aliénation of an interest after entry in good faith It 
would 'bave so declared in the law. Myers v. Crofl, 13 Wall. 291 [20 L. Ed. 
562]." 

Justice Day thereupon closed the opinion : 

"To sustain the contentions of the plaintitC in error would be to incorporate 
by Judicial décision a prohibition agalnst the aliénation of an interest in the 
lands, not found in the statute or required by the policy of the law upon the 
subject." 

[2] A comparison of the Timber Culture Act (20 Stat. 113) and 
the pre-emption statute (section 2262, Revised Statu tes), in so far as 
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the provisions of the laws refer to the nonalienation affidavit, dis- 
closes that they are similar, and that there is not an express provision 
that such affidavit shall be made at the time of or as a part of the 
final proof, or that the issuance of a patent shall be dépendent upon 
such facts; while in the Homestead Law, as recited in the above case- 
it is specifically recited not only that the affidavit shall be made as 
to the purpose and intent and good faith at the time of the entry, but 
that it shall also appear by affidavit at the time of final proof and be- 
fore patent issue. We therefore think it entirely consistent, in an 
interprétation of the intent and purpose of the Congress in the enact- 
ment of the provisions of the pre-emption statute, to apply the same 
rule that is announced in the case above cited by the Suprême Court of 
the United States. 

In this view of the requirements of this pre-emption statute, the 
affidavit offered by plaintifï below being an affidavit that was made 
and filed at the time of the making of the final proof, in compliance 
with the requirement of the Commissioner, exacting such additional 
statement at the time of final proof, is invalid. Williamson v. U. S., 
207 U. S. 459, 28 Sup. Ct. 176, 52 L. Ed. 278. In this case Justice 
White, in considering the provisions of the Timber and Stone Act 
(Act June 3, 1878, c. 151, 20 Stat. 89 [Comp. St. §§ 4671-4673, 4988, 
10216] ), said of the necessjty for the affidavit required by the rules 
of the Commissioner to be made and filed as a part of the final proof : 

"When the context of the statute is thus brought into view, we are of the 
opinion that it cannot possibly be held, without making by judieial législation 
a new law, that the statute exacts from the applicant a réitération, at the final 
hearing, of the déclaration concerning his purpose in acquiring tltle to the 
land, since to do so would be to construe the statute as including In the final 
hearing that which the very terms of the statute manifests were intended to be 
excluded therefrom." 

Adams v. Church, supra, is cited, and the court proceeds to con- 
sider whether it was within the power of the Commissioner of the 
General Land Office, under its construction of this statute, to enact 
rules and régulations by which an entryman would be compelled, at 
the final hearing to do that "which the act of Congress * * * g^- 
cluded," and thereby "to deprive the entryman of a right which the 
act by necessary implication conferred upon him." It is then held that 
the concluding portion of section 3 ôf the Timber and Stone Act 
(Comp. St. § 4673) provided: 

"Effect shall be given to the foregoing provisions of this act by régulations 
to be prescribed by the Commissioner of the General Land Office." 

But: 

"This power must in the nature of thlngs be construed as authorizing the 
Coîiniissioner of the General Land Office to adopt rules and régulations for the 
eiuorcement of the statute, and cannot be held to hâve authorized him, by 
such an exercise of power, to virtually adopt rules and régulations destructive 
of rights which Congress had conferred" 

— and that, as there was no requirement concerning the making in the 
final proof of an affidavit as to the particulars referred to, he was un- 
der no obligation to make such an affidavit, and had fuU power to 
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dispose ad intérim of his claim, upon the final issue of patent, the 
motive of such applicant at the time of the final proof was irrelevant. 

[3] This, we think, is particularly applicable to the situation hère, 
and therefore the inquiry of the court could not extend beyond the 
good faith and the truth of the statements in the affidavit required by 
the provisions of the law of the entryman at the time of making his 
entry. In this view the trial court did not err in holding that it was 
not an affidavit required by statute in the making of the final proof, 
and that it did not relate to the time of the inquiry, limited by the stat- 
ute to the time of making the entry. 

Upon the détermination of the first issue upon the strict construc- 
tion of the written contracts, it was immaterial, and we understand 
that the court so held. We think, however, that the trial court took 
the broader view of the duty to détermine the question of fraud, upon 
the ground and for ail of the reasons stated, and as a matter of fact 
did consider the affidavit as one of the acts performed by the défend- 
ants with référence to securing the title to said premises, to be given 
such weight, if any, as the court found it entitled to. 

Conceding the right of thèse défendant entrymen to make contracts 
with référence to this property after the time of the entry and the 
filing of the affidavit required by the statute, we think it clear that a 
référence to the instruments themselves, alone, fails to establish want 
of good faith or the falsity of the affidavit in the particulars complain- 
ed of in the bill of complaint. 

Even though the contracts themselves are not contrary to the pro- 
visions of the law by their express terms, and therefore are not pro- 
hibited thereby, is the real intent and purpose of the entrymen and 
the other défendants revealed by a considération of ail of the facts and 
circumstances surrounding the making of the pre-emption filings? 
The manner in which the défendants are shown to hâve been interest- 
ed in making the filings; the circumstances of the défendant entry- 
men ; their attitude toward the lands embraced in their respective en- 
tries prior to and after patent; their control or lack of control of such 
lands; théir exercising dominion over them, independent of the other 
défendants; the manner in which the entrymen finally elected to and 
did settle for the water rights — do ail thèse things, considered with 
the written contracts themselves, show that thèse five entrymen de- 
fendants were induced by the Investment Company and its président, 
Kenworthy, to go upon thèse lands and locate them for the benefit 
of said Company, and therefore that the affidavits of nonalienation 
were false, and that the patents to the lands were fraudulently ob- 
tained ? 

A détermination of the issue thus presented requires a considéra- 
tion, not only of the written contracts, but also the testimony of the 
varions witnesses produced by the plaintifï in support of its allégation 
of fraud. 

Robert Ryan, one of the défendants, was sworn by the plaintifï, 
and testified that he was 77 years old, that he made one of the pre- 
emption filings in question, and when asked to state the circumstances 
leading up to the making of the filing, he said, in substance, that it 
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was a simple matter, that he was looking for a chance to locate some 
land. He met with misfortune, and was looking for something, and 
heard that Kenworthy had some water rights; that he went to see 
the latter, and his talk with him was brief. He asked him if there was 
an opportunity to get some land and wàs told there was ; did not talk 
much, but asked Kenworthy when he was going, and if he could go 
along with him, and, when the time came to go, the latter told the wit- 
ness to be there, and he was there, and they went upon the land. The 
testimony of this witness was that the défendants Bohart, Moreland, 
Stenbom, and Meehan went over to the land with lumber belonging to 
Kenworthy; that he built a house on his claim; that the other four 
went onto their respective sélections, and they stayed upon the land 
about seven months. 

The witness Hugh Moreland, one of the défendant entrymen, tes- 
tified, in substance, to the same efïect, and he stated, with référence 
to any arrangements with the défendant Kenworthy or the Investment 
Company : 

"Q. W*!!, did you hâve any arrangements wTiatever with Mr. Kenworthy 
before yoù went over there? A. What kind of arrangements? 

"Q. I want any kInd. A. Well, the arrangements were I was to get 10 
acres of land with pald-up water right. I was to glve him a mortgage on thls 
150 acres for thls water." 

We deem it unnecessary to refer to the spécifie statements of the 
other witnesses for the défendants, the import of which is consistent 
with the foregoing, and which in substance recites that thèse entry- 
men made their own sélections and filed upon the land; that their 
attitude toward the land was that of owners, and there is no substan- 
tial évidence of intent or purpose that the land or any part of it was 
taken for the benefit of Kenworthy, or the défendant Investment 
Company. The entrymen controlled the land to the exclusion of any 
one else; they exercised dominion over it, and went so far as to give 
option sales to parties other than thèse défendants Kenworthy and the 
Investment Company. 

The best proof of the intent and purpose of the parties to the trans- 
actions, and especially of the défendant entrymen themselves, is the 
manner in which they finally elected under the contract to and did 
settle for the water right by giving their notes and mortgages upon the 
tracts, respectively, reserving to themselves 20 acres, with the water 
right thereto, from the mortgage. 

There is no intent or purpose shown on the part of the défendants 
Kenworthy or the Investment Company to exercise any control or do- 
minion over the land. There is no testimony that sustains the con- 
clusion that they wanted the land. They had the water to sell, and 
were looking for purchasers, as they had a right to do. The land of 
the plaintiff, without water, is practically worthless. The water is the 
thing of real value. Certainly it is not to the discrédit of the entry- 
men that they were willing to purchase from or to the discrédit of the 
Company or its président to be willing to sell the water to thèse entry- 
men. That the price was reasonable is shown by the testimony of the 
différent witnesses. That the water was worth what they were agrée- 
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ing to pay for it, or what the défendant company and its président 
are to hâve out of it, is conceded. They hâve a mortgage upon 140 
acres of land, and is it to the discrédit of the company that it con- 
ceded to thèse indigent entrymen the advantage of 20 acres of land 
free and the water right therefor free of the lien of the mortgage? 
Can it be said that there vi'as a fraudulent intent and purpose to give 
to the défendant company an interest and title to a part of the land 
in the fact that the entrymen protected themselves against the uncer- 
tainty of being able to pay for the water and thus losing the whole of 
the land, if the mortgage covered it? We think rather that it is to 
the crédit of this water company that it was willing to sell its valuable 
right to thèse indigent entrymen and take as their security a mort- 
gage upon the 140 acres and the water right thereto. 

It is suggested that the giving of the mortgage to secure the notes, 
after the final proof, was an attempt to évade the statute, and, taken 
together with the contracts, shows the original intent of the parties to 
violate the good-faith and nonalienation provisions of the statute. 
With this we cannot agrée. On the other hand, we think it demon- 
strates the fairness of the Investment Company and Kenworthy. It 
emphasizes the right of thèse entrymen to elect to give no security, 
but the mortgage, for the entire amount due upon the water con- 
tracts. The plain terms of thèse contracts, with ail of the facts and 
circumstances attending the transactions, including from the fiirst 
knowledge that the entrymen had that there were lands there upon 
which they could file, down to the final act of the giving of the note 
and mortgage to secure the same; ail unité in establishing the simple 
situation of the défendant company and its président, Kenworthy, 
having water for sale, with a right and a désire to sell the same, and 
the entryman in a perfectly legitimate, honorable way taking advan- 
tage of the opportunity, being treated with the utmost fairness, finally 
closing the transaction of the purchase of the water right by giving 
the note and mortgage after final proof — ail consistent with his rights 
as an entryman, and in entire harmony with the provisions of the Pré- 
emption Law under which the entry was made. 

Finally, the plaintiff insists that there is a conflict in the statements 
of the dififerent witnesses that cannot be reconciled with the honesty 
of the transaction. Admitting that inferences might be drawn from 
some of the évidence, some of the facts and circumstances in the case, 
that would indicate an intent and purpose to violate this provision 
of the Pre-emption Law, the position of the trial court becomes es- 
pecially important. After seeing, personally, the witnesses, obser\'ing 
their demeanor upon the witness stand, having an opportunity to 
judge of the character and stability of the men, he finds: 

"Thèse gentlemen impressed me as honest men, as substantial cltlzens. 
• ♦ * The men did not hesitate to tell the whole story — ^both the entrymen 
and Mr. Kenworthy. I think It was an honest transaction." 

The record discloses substantial évidence to sustain the findings 
of the trial court, and we find no obvious error in the application of 
the la^r or mistake in the considération of the facts. 

The judgment of the trial court i s affirmed. 



106 258 FEDERAL REPOETEB 

MONTE RICO MIN. & MILL. 00. et al. v. FLEMING et al. 
(Circuit Court of Appeals, Eighth Circuit. April 28, 1919.) 

No. 5037. 

1. Actions <Ê=>50(2) — Joindeb. 

Minority stockholders, wlio asserted that they had been Induced to pur- 
chase their shares through the fraud of the pronioter of the corporation, 
cannot .loin actions Personal to them with actions against the majority 
sliarelîolders on whic-h the coiporation alone could sue. 

2. CoHFOBATioNS <@=3320(13) — Actions by Minobity Stockiioldebs — Injunc- 

Tiorî. 

lu a suit by minority stockholders against the corporation officers and 
others for an accounting for côrporate funds that came into the hands of 
Individual défendants and for cancellation of corporate obligation and 
mortgages on the ground that they were taken fraudulently and with- 
out considération, an order teœporarily enjoinlng foreclosure or dis- 
position of the mortgages is proper. 

3. CoRPOBATioNS ®=3320(13)— ACTIONS BY Shareholders — Relief. 

Where there was no contention that a corporation was not legally or- 
ganized, or that it was insolvent, held that, in a suit by minority share- 
holders for cancellation of corporate obligations and mortgages on the 
ground that they were taken fraudulently and without considération, 
the complète stoppage of corporate affairs is unnecessary, and a decree en- 
joinlng foreclosure or disposition of the mortgages should not enjoin the 
corporation froni employing any person on a salary other than a watch- 
man ; thus stopping ail corporate affairs. 

4. Corporations <@=>320(13) — Stockholders — Riqhts of. 

The right of a stockholder to sell hls stock is one of the commonest In- 
cidents, and such disposition should not be enjolned in a suit by minority 
shareholders against the promoter and organizer of the corporation who 
it claimed misrepresented the number of shares he reeeived, etc., where it 
did not appear that the promoter was not the owner of the shares with ail 
lavvful rlghts implied by such ownership. 

5. Corporations i®=»320(13) — Books — Inspections. 

In a suit by minority stockholders who were denied access to the cor- 
porate books, an order providing that t^ey should be allowed access to 
the books is sutBcient in the first instance, and the books of the corpora- 
tion should not be ordered by mandatory injunction to be deposlted in 
court for inspection of the parties. 

Appeal from the District Court of the United States for the Dis- 
trict of New Mexico ; Colin Neblett, Judge. 

Bill by Thurston W. "Fleming and others against the Monte Rico 
Mining & Milling Company and others. From an order granting an 
injunction, etc., défendants appeal. Order modified, and, as modified, 
affirmed. 

Lawrence R. Boyd, of Lynchburg, Va. (A. W. Morningstar and E. 
H. Mitchell, both of Lordsburg, N. M., on the brief), for appellants. 

W. C. Reid, of Albuquerque, N. M. (J. M. Hervey and E. C Iden, 
both of Rosewell, N. M., on the brief), for appellees. 

Before HOOK and CARLAND, Circuit Judges, and AMIDON, 
District Judge. 

HOOK, Circuit Judge. Certain minority stockholders of the Monte 
Rico Mining & Milling Company sued the company, its officers, its 

(gsaFor other cases see saine topic & KBY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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majority stockholders, and others, for a receiver, an injunctibn, and 
an accounting. This appeal by défendants is from an ordef granting 
an interlocutory injunction and other temporary relief. 

The Company was orgariized by défendant Lawrence R.'Boyd, his 
father and another, under the laws of Arizona, with an authorized 
capital of 500,000 shares of the par value of one dollar each. At 
the first meeting of the incorporators, a board of directors was chosen, 
and on the samé day Boyd proposed to sell to the company certain 
mining claims in New Mexico in considération of its entire capital 
stock; he to donate to the company 200,000 shares thereof for its 
treasury. The proposition was accepted and carried ont, and the rec- 
ords of the company showed thé transaction. The idea was to make 
ail of the stock f ully paid and to use the shares in the treasury to raise 
funds for development. 

[1] The plaintiff stockholders acquired treasury shares sold by an 
agent employed by the company for that purpose. Part of the causes 
of action stated in the complaint are based upon alleged fraudulent 
représentations, by Boyd personally, to induce the sale of the stock 
to them. It is averred that he represented that he had retained but 
100,000 shares, that the remaining 400,000 were in the treasury, and 
that he (Boyd) was to serve as président without salary; that Boyd 
transferred the 300,000 shares retained by him to his wife and his 
father without considération and to deceive and defraud creditors; 
that he caused dummy directors to be elected and irregular meetings 
of the stockholders and directors to be held ; that of $40,000 or more 
received from sales of treasury stock he converted over $25,000 to his 
own use and ref used to account for it ; that the plaintifïs were denied 
the right to inspect the books and records of the company ; that Boyd 
fraudulently caused the exécution to himself and his brother of obli- 
gations of the company and mortgages securing them upon ail its 
property without considération; and that they were about to enforce 
them, etc. Without attempting to recite ail the averments of the 
voluminous complaint, it is quite apparent that it proceeds upon the 
erroneous assumption that ail controversies growing out of the or- 
ganization and opérations of the company and also individual dealings 
in its stock may be determined in a single suit. Plaintifïs hâve joined 
causes of action against Boyd personal to themselves with causes of 
action that are enforceable only by or on behalf of the corporation. 
Upon motion of défendants, the trial court dismissed three paragraphs 
of the complaint relating to the sale of the mining claims by Boyd for 
the entire capital stock, his donation of 200,000 shares to the treasury 
of the company, and his alleged fraudulent représentations to induce 
the stock purchases by the plaintifïs. Aside from irrelevant aver- 
ments, what remained were causes of action in the company which are 
properly assertable by stockholders in its behalf upon compliance with 
the conditions prescribed by Equity Rule 27 (198 Fed. xxv, 115 C. C. 
A. xxv). The order of the trial court appealed from may be briefly 
stated as f oUows : It denied the application for a receiver, but in lieu 
thereof, upon the giving of a bond by plaintifïs, enjoined the com- 
pany, its officers and agents, from transacting any corporate business, 
and required it to deposit ail its books, papers, and records with the 
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clerk of the court for inspection by the parties. It enjoined Boyd and 
his wife from disposing of the stock standing in their names upon the 
Company books, and, in the case of the former, also the stock belonging 
to him but appearing in the names of pthers. It enjoined Boyd and 
his brother from foreclosing or disposing of the mortgages given by 
the Company; and it enjoined the company from employing any 
person upon a salary other than a watchman with compensation not 
to exceed $50 per month. 

[2, 3] Reduced to its proper dimensions, the suit is by stockholders 
for and on behalf of their corporation: First, for an accounting of 
corporate funds that came into the hands of individual défendants; 
and, second, for cancellation of corfpany obligations and mortgages 
on the ground that they were taken fraudulently and without consid- 
ération. A recasting of the complaint with a clear observance of the 
equity rules would be helpful. In the above view, the order temporari- 
ly enjoining foreclosure or disposition of the mortgages is right; but 
we think the balance of the order appealed from should be vacated. 
There is no contention that the company was not legally organized and 
is not still an existing corporation with présent corporate capacities. 
Nor is it charged that the company is insolvent. Moreover, this is 
not a suit for winding up its affairs. A complète stoppage of its opéra- 
tions is not a requisite remedy for the wrongs in issue. 

[4, 5] Again, with the dismissal of the three paragraphs of the 
complaint it cannot be said that Boyd did not become the owner of 
300,000 of the 500,000 shares of the stock of the company with ail the 
lawful rights implied by such ownership. The right of a stockholder 
to sell and transfer his stock is one of the commonest incidents. The 
considération of the transfer may be attacked in a proper proceeding 
by creditors sufficiently equipped, but the conditions are not présent 
hère. Again, those who hold the 300,000 shares of stock issued to 
Boyd for the mining claims are obviously majority stockholders. Their 
powers over the affairs of their corporation and the limitations upon 
those powers are too familiar for récital hère. It may be said, how- 
ever, that unless otherwise prescribed by statute any stockholder Fias 
the right to inspect the books of the corporation of which he is a mem- 
ber, for proper purposes and under reasonable régulations as to time 
and place. A déniai of the right necessarily implfes a remedy, and in 
Guthrie v. Harkness, 199 U. S. 148, 26 Sup. Ct. 4, 50 L. Ed. 130, 4 
Ann. Cas. 433, a judg-ment was entered requiring défendants to permit 
inspection by plaintiff. If a case might be so extrême as to justify 
a court in impounding the books of a going corporation to enforce the 
right of inspection, which we do not décide, we do not think the one 
at bar reached that stage. An ordinary order would doubtless prove 
sufficient, or, if not, a mandatory injunction. 

The order appealed from is modified by vacating the several parts 
thereof excepting that enjoining the disposition or foreclosure of the 
mortgages given by the défendant company to individual défendants, 
and as so modified it is affirmed. 
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NATIONAL METAL EDGE BOX CO. v. AGOSTINI. 

(Circuit Court of Appeals, Second Circuit. Aprll 16, 1919.) 

No. 104. 

Négligence <S=51 — Condition or Peemises — Caee as to Tkbspassers — Chil- 

DBEN. 

Défendant held not chargeable with négligence In not maintainlng a 
fence or barrler between a canal and a roadway alongslde, both of whlch 
it owned, whicli rendered it liable for the death of a boy flve years old, 
who, when playing on the roadway, as was customary and known to de- 
fendant, threw a stick upon the Ice In the canal, and agaln Into a hole in 
the ice, and while attemptlng to recover It was drowned ; there belng no 
évidence that children played on the Ice wlth defendant's knowledge. 

In Error to the District Court of the United States for the District 
of Vermont. 

Action at law by Victor A. Agostini, administrator of L,ivio France- 
shetti, against the National Métal Edge Box Company. Judgment for 
plaintiff, and défendant brings error. Reversed. 

Melville P. Maurice, of Brattleboro, Vt. (Robert C. Bacon, of Brattle- 
boro, Vt., on the brief), for plaintiff in error. 

Robert E. Healy, of Bennington, Vt., for défendant in error. 

Before WARD, ROGERS, and MANTON, Circuit Judges. 

MANTON, Circuit Judge. The défendant in error, in his représen- 
tative capacity as administrator, brought this action under sections 
2839, 2840, of the Vermont Public Statutes, to recover for pecuniary 
loss to the next of kin of the décèdent because of his death by drown- 
ing. It is claimed his death, on March 22, 1915, was caused through 
the négligence of the plaintiff in error. 

Plaintiff in error owned and maintained a manufacturing plant at 
Readsboro, Vt. In connection therewith, it owned and maintained 
an artificial open ditch or canal, which was fiUed with flowing water 
and which was made use of in its business. It maintained a road on 
the westerly bank of this canal, which had been uged by the public 
for years prior to the day in question. There was no barrier ot fence 
between the canal and the road. , Its plant was on the easterly side of 
the Deerfield river, which flows in a southerly direction. The canal, 
estimated to be between 900 and 1,200 feet in length, was located 
somewhat east of the river, and extended in a direction parallel to the 
river f rom a dam across the river on the north, to the penstock or head- 
works of the water power plant of the factory on the south. It con- 
veyed the water impounded by the dam to the penstock or head works. 
The roadway was 11 or 12 feet wide and the canal about 50 feet wide. 
Both roadway and canal were controUed by the plaintiff in error. The 
roadway was built in order to transport logs to the plant on sleighs and 
wagons. From this roadway, logs were dumped into the canal for 
storage. Défendant in error conceded the roadway was not a public 
highway. There were houses between the canal and the river. Thèse 
houses were approximately parallel to the canal and the roadway on 

@=:»For other cases see same toplc & KEY-NUMBBR in ail Key-Numbered Clgests & Indexes 



tlO i. 258 FEDERAL EEPORTER 

the canal embankment. The décèdent lived in the fourth house 
from the riô'rth end of the row -of houses. The houses fronted east 
toward the canal. There was a public highway between the front row 
of houses and the canal embankment, which extended from the last 
house toward the south, and past the house where the décèdent lived. 
There was a f ootpath from the roadway down to the seventh house 
in the row, which had been used habitually by the résidents of thèse 
houses. 

Prior to the repair to the roadway on the bank of the canal, made 
by the plaintiff in error, there was a fence consisting of four strands 
of wire between the roadway and the canal, but on the day of the ac- 
cident, as stated above, there was no barrier or fence. On the day of 
the casualty, water was running in the canal, but there was some ice 
over the top, with two or three holes therein. The décèdent, a boy five 
years of âge, was playing a game with a stick sharpened at one end ' 
and called a "nipsie." While located on the side of the roadway fur- 
thest f rotti the canal, he threw his nipsie out on the ice on the canal ; 
he then went down to the canal bank onto the ice, picked up his nipsie 
from the ice, and threw it into the water in a hole in the ice, and, 
while trying to get the "nipsie" out of the water, fell in and was 
drowned. 

It appeared, further, that for years prior people habitually crossed 
the roadway down the bank of the canal, and some walked along the 
roadway. Children, including the décèdent, frequently played in the 
roadway near the canal, and plaintiflf in error's foreman knew of 
such practice. Liability is sought to be imposed upon the theory 
that ëie canal was attractive to young children, and that they had, 
with the knowledge of the superintendent, been habitually playing 
about the canal. The court submitted the issue to the jury, pèrmit- 
ting it to find the plaintifï in error négligent in not erecting bars 
along the banks of its canal, so that young children living in that 
vicinity, and who it knew were accustomed to travel or play on the 
banks of the canal, would not get in and drown. 

There was no évidence of an express invitation. Défendant in er- 
ror relies upoh an implied invitation, because the premises were an 
attractive place for children. 

The exception to the rule of law that the landowner is not respon- 
sible for injuries except when occurring through willful fault or con- 
duct toward persons, upon his premises, who come there without per- 
mission, is found in the so-called attractive nuisance cases. Railroad 
Co. V. Stout (17 Wall.) 84 U. S. 654, 21 L. Ed. 745 ; Union Pacific 
v. McDonald, 152 U. S. 262, 14 Sup. Ct. 619, 38 L. Ed. 434. 

This doctrine has found approval in the fédéral courts and, since 
this action was tried in the fédéral court, the rule prevailing there, 
rather than the rule prevailing in the Vermont state court, will be adopt- 
ed. The Vermont courts have refused to follow the doctrine of the 
"turntable" cases. 

While the fréquent use of the roadway by nearby résidents and 
workers in the factory might be said to constitute an invitation for 
the public generally to use the roadway, still this did not constitute 
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a license by invitation for them to go into the water or upon the ice 
of the canal. The décèdent, on the occasion in question, was not at- 
tracted in play to the canal. He intentionally left the roadway, seek- 
ing to recover his "nipsie," after having thrown it upon the ice. After 
picking it up, he threw it again into a hole in the ice, and, while trying 
to recover it, fell in. While there is abundant évidence indicating a 
fréquent use of the roadway, there is no évidence that children played 
on the ice on the canal with or without the knowledge of the plaintifï 
in error. The theory of liability imposed in the so-called "turntable" 
cases and persons who are invitées upon private property, is that as to 
such persons the owners are required to keep the premises in reason- 
ably safe condition. New York Co. v. Pusey, 211 Fed. 622, 129 C. 
C. A. 88. Attractiveness of the road or invitation to play thereon can- 
not be said to include the canal. 

The décèdent was not moved by temptation, if any, offered by the 
ice upon the canal or its attractiveness to play thereon, but by his wish 
to recover his "nipsie." Therefore we need not consider what effect 
might be given to a situation where children hâve played in the neigh- 
borhood or upon the canal and without objection from the plaintifï in 
error, or occasions when they hâve sometimes been ordered away. 
Temptation to play is not an invitation. Erie R. Co. v. Hilt, 247 U. S. 
101, 38 Sup. Ct. 435, 62 L. Ed. 1003. The temptation, on this occasion, 
to leave his place of play, and to run out upon the ice upon the canal to 
recover his plaything, can in no sensé be said to be either due to an 
invitation or a nuisance which attracted children. 

We are of opinion that there was no obligation requiring plaintifï in 
error to fence the canal, and therefore failure so to do would Hot be 
a basis upon which to predicate négligence. We therefore think the 
court erred in refusing to direct a verdict as requested, to which ex- 
ception was duly taken. 

Judgment reversed. 



NEW YORK CENT. R. CO. v. LLOTD. 

(Circuit Court of Appeals, Second Circuit. Aprll 16, 1919.) 

No. 191. 

Appeai- and Krbob <S=1066 — Questions fob Juht— Submission of Issub 
Unsuppobted by Evidence. 

In action for death of passenger, killed when train started suddenly 
while he was alightlng at a dark station, submlssion to Jury of question 
of defendant's négligence In falling to provide sufficient train crew with 
other issues held prejudicial error, where there was no évidence of such 
Insufficiency and a gênerai verdict for plaintiff was returned. 

In Error to the District Court of the United States for the South- 
ern District of New York. 

Action by Mary P. Lloyd, as administratrix of Victor C. Lloyd, 
against the New York Central Railroad Company. Judgment for 
plaintifï, and défendant brings error. Reversed. 

^saFor other cases see same toplo & KEY-NUMBER lu ail Key-Numbered DIgesta & Indexes 
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Alexander S. Lyman, of New York City (William Mann, of New 
York City, of çounsel), for plaintiff in error. 

Gormly J. Sproull and Hugh M. Harmer, both of New York City, 
for défendant in error. 

Before WARD, HOUGH, and MANTON, Circuit Judges. 

MANTON, Circuit Judge. On December 6, 1917, the deceased, Vic- 
tor C. Lloyd, was a passenger on plaintifï in error's train, and intended 
to alight at its station at Little Ferry, N. J. The plaintiiï in error 
leases the West Shore Railroad Company and maintains this station. 
When the train approached the station, the deceased got up, waited 
inside the car until it came to a stop, and then went out on the plat- 
form, When the deceased reached the platform, there were other 
people attempting to alight therefrom. He proceeded to the lower 
step while the car was at a standstill, and when about to step on the 
station platform, holding the rail of the car with his right hand and 
a bundle with his left, the car started forward, causing him to be swung 
around and fall to the platform, and roll between the platform and the 
wheels of the train. 

The witness who described the movement of the car said it started 
with a jerk and that he was thus swung. The train, after proceeding 
a short distance, stopped. Some 20 or 25 passengers alighted from 
the train. At the place where the deceased attempted to alight, the 
platform was dark and the station was not lighted. There was no 
brakeman on the platform of the car from which the deceased alighted, 
nor was there upon the station platform at the place of the accident. 
The crew consisted of two trainmen, a baggageman, and the conduc- 
tor, and the çonductor says it was a fuH crew. There were six cars 
on the train, ail of which carried passengers. Each car was approxi- 
mately 55 feet in length. The çonductor says the car was started 
forward, at the time of the accident to the deceased, in response to his 
signal, which he in turn received from a brakeman in the rear. 

The évidence presented a question of fact as to whether or not those 
in charge of the train were négligent in failing to give the deceased 
a reasonable opportunity to alight from the car before starting it for- 
ward in response to the signal given by the çonductor. 

The District Judge submitted four questions of fact to the jury, 
upon which there might be predicated négligence on the part of the 
employés in charge of the train. The first was the failure of the 
plaintifï in error, in its duty to the deceased, in npt stopping a suffi- 
cient length of time at the station at Little Ferry to permit passengers 
to alight; second, to predicate négligence upon the failure to suffi- 
ciently light the platform where the passengers, including the deceas- 
ed, were attempting to alight from the cars; third, to predicate nég- 
ligence in starting the train in an improper and négligent manner, by 
a jerk and sudden start, causing the deceased to be thrown from the 
platform of the car, down between the station platform and the trucks 
or steps of the passing train, with which he came in collision and 
caused his death; and, fourth, that there was not a sufficient crew — 
"that the crew was inadéquate for that train, carrying that numbef 



NEW YORK CENT. R. CO. V. LLOYD 113 

(258 F.) 

of people, and there should hâve been provided by the défendant com- 
pan}' more brakemen or flagmen stationed along on the train, so as to 
advise passengers, and see that passengers had time and opportunity 
for alighting before starting the train." 

The verdict of the jury was a gênerai one, and it is therefore not 
known whether the jury found the plaintiff in error neghgent in respect 
of ail the claims of négligence submitted to them, or any one or sev- 
eral of them. There was no évidence adduced in behalf of the de- 
fendant in error, indicating that it was the custom or practice upon 
railroads of like character, engaged in passenger service, to provide 
more than a conductor, baggageman, and two trainmen for six-car 
trains. On the other hand, the évidence of the plaintiff in error indi- 
cated that this was a fuU crew, and that a crew of this kind was cus- 
tomarily used in such service. The court charged the jury: 

"Again as to the lack of sufflcient care: Rallroad companies hâve not got to 
hlre a man for each platform. I don't think any of them do that, and j'ou 
would measure the requirements of this raiU'oad corapany according to what 
other rallroad companies do, According to the standard adopted by compa- 
nies that use reasonable care for the safety of their passengers. This Com- 
pany would be only required to carry such a number of train crew as ordi- 
narlly would be safe in watching at one end of the train to another, and glv- 
Ing the signais that passengers were ail on or ail off, and that it was safe to 
start. So, if they had such a number, that would be sufflcient; but if you 
flnd that there was an inadéquate and insufflclent number to safely look after 
the boardlng or alighting of passengers. then the défendant might be respon- 
sible in that respect for this man's death." 

To this counsel for the railroad company excepted in the following 
language : 

"I would like to take an exception to your honor's rullng with respect to 
the number of employés on the train and submitting to the jury the question 
of whether or not the défendant was négligent in not havlng more employés 
on that train. 

"The Court: I think it is a question of fact, in view of ail the testimony, 
of what was the proper number of the crew. 

"Counsel: It seems to me that there is no testimony to the contrary that 
there was a full crew on that train. I don't recall any. 

"The Court: But there is testimony as to where thèse men were, and 
whether they could hâve seen and properly safeguarded passengers in alight- 
ing, and whether the défendant was required, or not, to carry more crew for 
the train under the circumstances of this particular road, of carrying such a 
number of passengers and dropping them in such quantities in différent plac- 
es, and whether or not there would be imposed on the railroad Company the 
duty of carrying a crew of several people, so as to safeguard the passenger 
trains at such stations as this one. 

"Counsel : I take an exception." 

The difficulty with the position of the défendant in error is that there 
was no évidence indicating négligence in the failure to provide a larger 
number as a crew of the train. There was no showing of the custom 
or practice to be other than that which prevailed on the night in ques- 
tion in the handling of this train. In the absence of some such évi- 
dence, we think it was error tO permit the jury to exercise their own 
unaided judgment as to whether or not the crew was sufificient. D., 
258^,-8 
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L. & W. Co. V. Donahue, 238 Fed. 770, 151 C. C. A. 620; N. Y. Cen- 
tral Co. y. Banker, 224 Fed. 351, 140 C. C. A. 37. 

We think this error involved a substantial right of the plaintifï in 
error and requires a reversai of the judgment appealed from. 

Judgment reversed. 



THE MAHANOT. 

(Circuit Court of Appeals, Second Circuit. Aprll 16, 1919.) 

No. 225. 

Collision <S=>96 — Boat Lyino in Slip — Tug with Tow. 

Evidence lield to sustain the clalm of libelant that respondent tug or 
her tow, which she was maneuvering Into place In a slip, came Into colli- 
sion wlth libelant's canal boat, which was belng dlscharged on a pler in 
the slip. 

Appeal from the District Court of the United States for the Eastern 
District of New York. 

Suit in admiralty for collision by Willis E. Benham against the 
steam tug Mahanoy ; the Lehigh Valley Transportation Company, 
claimant. Decree for respondent, and libelant appeals. Reversed. 

Foley & Martin, of New York City (James A: Martin and George 
V. A. McCloskey, both of New York City, of counsel), for appellant. 

Harrington, Bigham & Englar, of New York City (Anthony V. 
Ivynch, Jr., of New York City, of counsel), for appellee. 

Before WAÈD, HOUGH, and MANTON, Circuit Judges. 

MANTON, Circuit Judge. This appellant seeks to recover for 
damages sustained by the canal boat Sarah E. Thatcher while lying 
moored at the south side of the pier off Fifth street, Manhattan, East 
River. On December 30, 1916, the damage occurred. On that day, 
between 11 and 12 o'clock noon, the steam tug Mahanoy and her tow, 
the barge J. J. Humphrey,. came into the slip. The barge was landed 
outside of some boats clcse by at the bulkhead. A question of fact 
is presented as to whether or not a collision occurred between this 
tow and the Thatcher. The District Judge, in an opinion delivered 
orally, dismissed the libel and stated : 

"I am unable to reach a conclusion upon the prépondérance of the évidence, 
and therefore hold that the libelant bas not sustained the burden of proving 
damage by the fault of this tug." 

We fuUy recognize the rule, often enunciated in this court, that the 
trial judge, in admiralty, has the advantage of seeing and hearing the 
witnesses, and that this appellate court is reluctant to disturb his con- 
clusion on the facts. He has the opportunity of seeing and hearing 
the witnesses. The W. H. Flannery, 249 Fed. 349, 161 C. C. A. 357; 

The Beaver, 253 Fed. 312, C. C. A. . But upon appeal, where 

this court may examine the weight of the évidence, we feel that upon 
this proof the libelant has borne the burden of proving damage as claim- 

®=»For other cases see same toplc & KEY-NUMBEB in ail Key-Numbered Dlgests & Indexes 
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éd. We feel obliged thus to examine the évidence, since the District 
Judge decided that he was unable to reach a conclusion upon a prépon- 
dérance of the évidence. In his behalf the appellant called the steve- 
dore who had charge of unloading the Thatcher, and who testified that 
between 11 a. m. and 12 noon, there was "an awful jar," which knocked 
him and his partner ofï their feet while they v^ere stooping to make up 
a draft of lumber. After this, the v^ritness went half way up the lad- 
der and looked eut of the side of the ,boat and saw the tug, which he 
identified asthe Mahanoy, bdcking away. The blow appeared to the 
witness to come amidships, a point from which the Mahanoy was 
backing. There was damage to the planks at this point. An employé 
of the stevedore stated that "ail of a sudden something crashed into 
the side of the boat and knocked him over into the other side." He, 
too, saw the Mahanoy backing away from the Thatcher. He stated 
there were no other boats moving alongside. The men on the Thatcher 
shouted to the Mahanoy. 

Capt. Kerwin of the Mahanoy admits that they called to him. An- 
other longshoreman, working on the deck, saw the tow coming in 
towing the canal boat and felt the bump. He was standing at amid- 
ships and the contact was forward of him. Hë did net know whether 
it was the tugboat or the coalboat which struck. Another employé 
of the stevedore, who was standing at amidships on the deck, saw the 
tugboat and saw the collision, but could not tell which of the two 
struck the Thatcher. 

The appellant's wife testified that she looked out after the crash and 
saw the tug and her tow. She describes it as an "awful crash," and 
descrihes a second bump, which was not quite so bad as the first. She 
heard the man call out to the captain of the Mahanoy, and saw the 
Mahanoy's deckhand go on board the Thatcher to examine as to the 
damage. This deckhand adtnitted that there was damage to the side 
of the Thatcher. The appellant testified that he was not on the boat 
at the time of the collision, but came after, and saw a fresh break on 
the port side, about 25 or 30 feet from the bow. 

Ojjposed to this testimony is that of Capt. Kerwin of the Mahanoy, 
who denied the collision, but who admitted that, when he started to 
back out of the slip, men on the Thatcher called to him to look at 
the damage he had donc to her, and further that they showed him a 
broken plank about 10 feet back from the bow on the port side. His 
explanation of his maneuvers and backing the boat out is consistent 
with the claim of the appellant that a collision actually occurred. He 
said that, when his tug came into the slip, her bow was pointing slight- 
ly to the southward, with her stem to the northward, and stern a 
little up river. The Humphrey put her bow line on the starboard clip 
of the outside boat, which was a little aft of the blow. After loosening 
the stern line, he started to back before loosening the other lines, 
namely, the towing strap and towline. This required his backing up 
to get the strap off. He thus gave a swing of the Humphrey to land 
her alongside of the three moored barges. 

Under thèse circumstances, the Humphrey could come in contact 
with the Thatcher. If the Humphrey's stern did not at first swing 
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along the outside boat, it is fair to assume that there was something 
in the way, and this was probable, because the swing brought her into 
contact with the Mahanoy. The master of the Humphrey testified, as 
did Thompson, the Mahanoy's oiler, that there was "talk of an acci- 
dent" outside on the tug. 

We think that the testimony offered in behalf of the appellant was 
sufficiently strong évidence that a collision took place. The surround- 
ing circumstances and the statements made by the appellee's witnesses 
in some measure corroborate the claim of the appellant. While it 
is true that there is déniai of a collision, there is the fact that a col- 
lision was claimed at the time, and .a man was immediately sent on 
board the Thatcher to make an examination of the damage. What 
caused the fresh break? It was proven that there were no other ves- 
sels in the vicinity at the time, or endeavoring to get in or out of the 
slip. There was the crash, severe enough to cause the workmen to lose 
their equilibrium. We must accept this as évidence which ordinarily 
should prevail over strictly négative évidence. Stitt v. Huidekoper, 
84 U. S. (17 Wall.) 385, 21 %. Ed. 644. We are of the opinion that the 
appellant has sustained the burden upon him to prove the claim. 

Decree reversed. • 



CLTDE LIGHTERAGB CO. v. PENNSYLVANIA R. CO. 

(Circuit Court of Appeals, Second Circuit. April 16, 1919.) 

No. 224. 

Collision <S==>71(3) — Moored Vessels — Unsafe Beeth. 

A barge moored by her master without mailing soundlngs in a slip, with 
her bow to a pier, and left with no one on board, lylng over the edge of a 
sloping bank from which she sllpped at low tide, breaklng her lines, and 
coming into collision with another mooreiQ vessel, held in fault for the 
collision. 

Appeal from the District Court of the United States for the Eastern 
District of New York. 

Suit in admiralty for collision by the Clyde Lighterage Company 
against the Pennsylvania Railroad Company. Decree for respondent, 
and libelant appeals. Reversed. 

Foley & Martin, of New York City (James A. Martin and George 
V. A. 'MçCloskey, both of New York City, of counsel), for appellant. 

Burlingham, Veeder, Masten & Fearey, of New York City (Chaun-r 
cey I. Clark and Frederick Pennell, both of New York City, of coun- 
sel), for appellee. 

Before WARD, HOUGH, and MANTON, Circuit Judges. 

MANTON, Circuit Judge. [1] On October 1, 1917, at 2 a. m., a 
collision occurred between the respondent's barge No. 420 and the li- 
belant's steam lighter Henry C. Rowe, which, at the time, was lying at 
the end of the pier of the American Linoléum Manufacturing Com- 
pany at Linoleumville, Staten Island. 

^xssFor other cases eee sam&topic & KBY-NUMBBR in ail Key-Numbered Digests & Indexes 
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The Rowe was tied from September 29, 1917, at about 5 :30 p. m. 
until the time of the collision, at this mooring. The water was about 
15 feet deep. She lay with her bow toward the south and her stem 
projecting beyond the north corner of the pier. On September 29th 
at about 7 :45 p. m., the No. 420 was moored, bow in, stem eut on the 
north side of the pier about 15 feet inside of the pier end. The rhaster 
of the No. 420 says he made fast with a 4y2-inch bow line in four 
parts, and a 4i^-inch stern line in two parts. He did not touch his Unes 
from the time he made fast until after the accident. At noon on Sun- 
day September 30th he went home, returning at 7 a. m. Monday, after 
the accident. 

At the time of the collision, apparently, there was no one on board 
the No. 420. She was moored at the edge of the shoal or bank, which 
sloped sharply into deep water near the pier end; at ebb tide she 
would take the ground. At the hour of collision, 2 a. m., the tide was 
ebb, and undoubtedly the No. 420 slipped off the bank or shoal, which 
consisted of a sUppery blue clay, and, her Unes not proving strong 
enough to hold her, she crashed into the stern of the Rowe, breaking 
the latter's side, upper deck guard, and rudder, and this gives rise to 
this action. 

The District Judge classified the happening as an inévitable accident 
and found that there was no negUgence proven and dismissed the libel. 
The collision, of course, was not due to an inévitable accident, and the 
respondent's advocate expressly disclaims any such contention. The 
Louisiana, 70 U. S. (3 WaU.) 164, 18 L. Ed. 85. The District Judge 
found that there was no serions dispute in regard to the actual facts. 
We think the proof justified the claim of the llbelant that the respond- 
ent was négligent. The master of the No. 420, either without knowl- 
edge as to the bottom or without making soundings, moored his boat 
in an unsafe bérth. The bottom, at 10 or 15 feet from the end of the 
pier, is described by the witnesses as a shoal with a slope something of 
about 5 or 8 degrees, and then from the shoal there is a perceptible drop 
down about 30 degrees more in a slimy blue clay. The District Judge 
found the barge laid over the edge of a ridge in which there was this 
sharp descent into the water. This is doubted, for it undoubtedly lay 
on the shoal and slipped off, causing the strain on the Unes. The mas- 
ter testified that he did not knovv about this bottom and that he made 
no soundings to ascertain its condition. We think it was incumbent 
upon the master under the circumstances hère disclosed, to bave made 
an examination to ascertain the condition of the bottom. Daly v. N. 

Y. Dock Co., 254 Fed. 691, — - C. C. A. . If the master knew of 

the condition of the bottom, it would hâve been négligence to hâve 
moored his vessel in this unsafe berth. Again, it appears that the No. 
420 was not obliged to take this berth because of unloading, for she 
was not to discharge the cargo there, and, in discharging her cargo, 
would be obliged to take a berth f urther from the pier end. We think 
the principle enunciated in Campbell v. Penn. R. Co., 85 Fed. 462, 29 
C. C. A. 268, is controlliiig as to the facts hère involved. There a 
collision occurred between a car float and canal boats lying in the same 
slip. The court said : 
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"Tliey were bound, however, to exercise such carè and prudence In seeurlng 
•^ler as the clrcumstances required and the circumstances In thls case required 
.* very hlgh degree of care inasmuch as she had repeatcdly grounded at low 
tide, they were chargeable with knowledge of the condition of the bottom, and, 
If they chose to leave her at that partlcular place without a watchman, weré 
boundto secure her so that the list she mlght be expected to take, should there 
be an'unusual fall of the tlde, would successfuUy be overcome." 

It is the négligence in berthing and securing the barge that con- 
stitutes the fault. 

[2] It is claimed, on behalf of the appellee, that the hnes were in 
good condition and practically new. There is a dispute as to this and 
as to the condition of the Hnes at the point where they parted. The 
hnes were not produced, and inspection was therefore not afforded. 
to ascertain whether they parted from strain or from being defective 
or insufficient. The failure to préserve the Unes and produce them 
would justify the inference that, if produced, they would hâve shown 
the results of the strain due to the shpping of the barge as it came ofï 
the shoal. The Colon, 249 Fed. 462, 161 C. C. A. 418; The Bertha F. 
Walker, 220 Fed. 667, 136 C. C. A. 309. 

The claim advanced by the appellee that the barge master, in leav- 
ing, was justified in relying upofi the fact that the Hnes did not break 
at previous low tides, is without force. There were two low tides on 
Sunday. He was sleeping at the first low tide, and absent at the sec- 
ond low tide. But, assuming that he was not, the low tide was an 
occasion and opportunity for making known to him the condition of 
the bottom where he moored his boat. The successive shocks or blows 
upon the Hnes on the occasion of thèse low tides may well hâve worn 
and weakeried the Hnes, which ultimately parted. The barge master 
did not look at the Hnes from the time of berthing his boat until after 
the accident. Where the issue is, as hère, between the barge owner 
and the boat with which it bas collided, failure to watch the Hnes may 
be négligent. Dailey v. Carroli, 248 Fed. 466, 160 C. C. A. 476. 

We think the appellant established négligence on the part of the ap- 
pellee's servants and was entitled to a decree. 

Decree reversed. 



AMERICAN RBALTY CO. v. CURRAN. 

(Circuit Court of Appeals, Second Circuit. April 16, 1919.) 

No. 208. 

LOGS AND LOGGINQ ®=>8(1) CONTBACT TO CUT WoOD — CONSTRUCTION. 

A contract by plaintlfT to eut as much wood as possible from certain 
lots of défendant, and deliver the same on the cars at a railroad station 
named, for a stated prlce per cord, défendant to furnlsh him provisions 
at cost during the worlc, held to require défendant to furnlsh the necessary 
cars. 

In Error to the District Court of the United States for the District 
of Vermont. 

Action by O. H. Curran against the American Realty Company. 
Judgment for plaintifï, and défendant brings error. Affirmed. 
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Charles Batchelder, of Bethel, Vt., and Edward H. Edgerton, of 
Rochester-, Vt., for plaintiff in error. 

Alexander Dunnett, Charles A. Shields, and David S. Conant, ail of 
St. Johnsbury, Vt., for défendant in error. 

Before WARD, ROGERS, and MANTON, Circuit Judges. 

MANTON, Circuit Judge. The défendant in error has recovered 
for breach of a contract dated June 5, 1917, wherein it was provided 
tliat the défendant in error eut and deliver on cars, in peeled and rough 
4-f oot wood at Rickers' Mills, Vt., as much wood as possible during the 
season of 1917-1918 ; further, that the phrase "as much wood as pos- 
sible" would mean at least 1,500 cords. It was provided that the plain- 
tifif in error furnish food to the défendant in error at cost price, plus 
the freight, and make advances in moneys from time to time "to en- 
able the party of the first part to carry on his work." 

On the day of shipment of each car, a notice stating the initial and 
number of each car and the contents, together with the original bill of 
lading, was to be mailed to the plaintiff in error at its office in Port- 
land. Me. It was further provided that a scaler be appointed by the 
plaintiff in error, whose scale should be final, binding, and coriclusive. 
Payments were to be made at the rate of $7 per cord for peeled wood 
and $6 for rough wood "delivered on the cars as above provided." The 
défendant in error entered upon the performance of this work and eut 
and piled 42.12 cords of peeled pulp wood and 1,889.06 cords of rough 
pulp. On the 31st of October, 1917, plaintiff in error notified the de- 
fendant in error to stop work, which he did, whereupon the plaintiff in 
error entered the camps of the défendant in error, took possession of 
the supplies and camp outfits, and gave crédit to the défendant in error 
for $522.75. The défendant in error claims that, had he been permitted 
to work pursuant to the contract, he would hâve been able to eut ap- 
proximately 6,000 cords of wood, and it is for this that he sued. The 
verdict of the jury awarded him $2,045.83. The recovery is for lost 
profit which the défendant in error would hâve earned, had he been 
permitted to carry out the terms of the contract. 

Plaintiff' in error claims that under the terms of the contract the duty 
of procuring cars upon which to load the wood rested on the défendant 
in error which, as stated by the plaintiff in error, "became important 
during the trial below, or whether the défendant in error could and 
would hâve been able to complète his undertaking, expressed in the 
contract, and eut and deliver on cars the whole of the 6,000 cords which 
défendant in error claimed was on the lots." The court charged the 
jury it was the duty of the plaintiff jn error to furnish cars at reasonable 
times and in reasonable numbers to enable the plaintiff in error to load 
the wood. The direction to stop work is conclusively proven. 

The only question presented by this appeal is whether the court fell 
into error in charging that it was the duty of the plaintiff in error to 
furnish the cars to be loaded. We think the court correctly instructed 
the jury. The contract is silent as to who was to furnish the cars for 
this work, but a contract of employment such as this must be construed 
in the light of the surrounding circumstances which confronted the 
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contracting parties at the time. Regard must be had for what was 
usual and necessary in carrying on the business which was contracted 
to be performed. A construction should not be placed upon the contract 
which would give an unfair advantage to one party over the other, un- 
less such was their manifest intention when the contract was made. 
Rock Island R. R. Co. v. Rio Grande, 143 U. S. 596, 12 Sup. Ct. 479, 
36 L. Ed. 277. 

Bearing in mind the basic rule, which requires the discovery of the 
intention of the parties so far as possible, or in finding the minds of 
the contractors and ascertaining the terms of their agreement, the court 
must view ail of the surrounding circumstances and conditions at the 
time the contract was made. Leschen Rope Co. v. Mayflower, 173 
Fed. 855, 91 C. C. A. 465, 35 L. R. A. (N. S.) 1. In the above réf- 
érence to the contract, it will be seen that the défendant in error made 
an ordinary contract of employment, whereby he agreed to eut wood 
on certain lots of the plaintiff in error at a stipulated price per cord. 

He was to be provisioned and paid at the price agreed upon. His 
duty was performed when he eut the wood and hauled and placed it 
upon the cars. He contracted no further obligation. The place of 
delivery upon the cars was fixed at Rickers' Mills, Vt., where he eut the 
wood. 

The authorities relied upon by the défendant in error are not in con- 
flict with thèse views. In O'Brien v. Wilkinson, 117 Wis. 468, 94 N. 
W. 337, it was expressly stipulated in the contract that the plaintif! 
had agreed to eut timber, and was to make delivery at a distant station. 
This required his transporting the lumber to that station, and the court 
held that from the terms of the contract there was an obligation to 
obtain the cars necessary to accomplish the resuit; that is, to make 
the delivery at the distant station. 

In Godkin v. Monahan, 83 Fed. 116, 27 C. C. A. 410, Godkin agreed 
for a certain price to eut and deliver in the Wisconsin river ail the 
Norway white pine timber suitable for sawlogs standing on a certain 
section, and thèse logs so eut were to be banked on the Twin river on 
or before a fixed date, and later to run into. the Wisconsin river. The 
court held that Godkin was in duty bound to obtain a place on the Twin 
river on which to bank the logs. There the agreement with Godkin 
was that the logs should run into the Wisconsin river, and the bank on 
the Twin river was merely an incident to heading the logs to the Wis- 
consin river. 

In the case of Meekins v. Newberry, 101 N. C. 17, 7 S. E. 655, the 
plaintiff agreed to raft logs sold to the défendant for towing by steamer, 
and to deliver them to the défendant when the latter sent a steamer or 
vessel to tow them. An offer was made by the plaintiff to introduce 
paroi évidence that the défendant was to furnish him necessary rafting 
gear for properly rafting the logs, and to excuse his failure to raft 
the logs as per the written contract because of the failure of the défend- 
ant to supply the rafting gear. The court excluded this évidence as 
tending to vary the terms of the written contract. This authority does 
not aid the plaintiff in error. 

The contract is a simple one of employment, and plaintiff in error 
breached it, apparently without cause. The District Judge very prop- 
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erly submîtted only the question o£ damages to the jury. There is no 
error in the clear instructions given to the jury, and we think the judg- 
ment should be affirmed. 



In re REILLY et al. 

KNAPPENBUKG v. ROWAN. 

(Circuit Court of Appeals, Second Circuit. May 16, 1919.) 

No. 74. 

1. BANKRtIPTCT ®=a440 — EEVIEW PETITION TO REVISE. 

Bankruptcy court's order requlrlng bidder to pay balance of purchase 
price for bankrupt's property is reviewable by pétition to revise, under 
Bankruptcy Act, § 24 (Comp. St. § 9585), but not by appeal. 

2. Bankruptcy <S=5440 — Pebfecting Appeal — Dismissal, 

A bankruptcy court's order, improperly sought to be revievred by ap- 
peal, instead of by a pétition to revise, will be dlsmissed. 

Appeal f rom the District Court of the United States for the Western 
District of New York. 

In the matter of John H. Reilly and Thomas P. Reilly, individually 
and as copartners under the firm name and style of Reilly Bros., 
bankrupts. From an order requiring James A. Rowan to pay the 
balance of purchase price bid for the bankrupts' assets, Rowan appeals. 
Appeal dismissed. 

An order in bankruptcy was made requiring appellant, a purchaser 
at a sale of the assets of the bankrupts, to pay the balance of the pur- 
chase price on the bid made by him for such assets. This appeal is 
from the order. 

George A. King, of Dansville, N. Y., for appellant. 
C. W. Knappenberg, of Dansville, N. Y., pro se. 

Before ROGERS, HOUGH, and MANTON, Circuit Judges. 

MANTON, Circuit Judge. Reilly Bros, were adjudicated bank- 
rupts, and their assets, consisting, among other things, of card records, 
were sold by the trustée appointed in bankruptcy proceedings, at public 
auction. The appellant, James A. Rowan, was the highest bidder, and 
bis bid was accepted. He refused to pay the balance of the purchase 
price. Thereupon the trustée obtained an order to show cause, re- 
turnable before the District Court on May 15, 1916, requiring him to 
show cause why he should not pay the balance of the purchase price, 
as he bid, for thèse card records. The card records comprised a mailing 
list of Reilly Bros. The reason for refusai of payment was the claim 
of breach of warranty made by the trustée at time of sale; it being 
claimed that the list did not contain the number of names as repre- 
sented. It is claimed that the trustée represented, at the time of 
sale, a mailing list of some 67,000 names of retail and wholesale cus- 
tomers and also prospective customers of Reilly Bros., and which list 
had been valued by appraisers at $4,000. It is claimed that, of the list 

'®=»For other cases see same topic & KBY-NUMBKR in ail Key-Numtiered Digests £ Indexes 
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delivered by the trustée, there were but 35,393 names of customer? 
and prospective customers of Reilly Bros., and that the balance, as 
delivered, were Boyd City Dispatch lists — lists of fruit syrup manu- 
facturers. Reilly Bros, were engaged in the nursery stock business. 

This controversy was submitted by the District Judge to the référée, 
to détermine whether or not there were misrepresentations made. The 
référée has reported against the claim of the appellant, and his report 
has been confirmed by the District Judge. Rowan, feeling aggrieved, 
has appealed hère. 

[ 1 ] The practice f ollowed in preparing and carrying on this appeal 
is contrary to the well-settled rules of this court. It is a proceeding in 
bankruptcy, and should.have been brought to our attention by a pé- 
tition to revise under Bankruptcy Act July 1, 1898, c. 541, § 24, 30 
Stat. 545 (Comp. St. § 9585). Such practice was approved and is set- 
tled in this court. In re Franklin Brewing Ce, 249 Fed. 333, 161 C. 
C. A. 341 ; In re Caponigri, 210 Fed. 897, 127 C. C. A. 466. 

[2] We hâve uniformly held that where the aggrieved party do es 
not proceed to bring his appeal to this court, according to the rules 
laid down by the court, we will not entertain such an appeal. In re 
Shidlovsky, 224 Fed. 450, 140 C. C. A. 654; Kirsner v. Taliaferro, 202 
Fed. 51, 120 C. C. A. 305; In re Mertens, 142 Fed. 445, 73 C. C. A. 
561. 

Appeal dismissed. 



OTTO COKING 00., Inc., et al. v. KOPPERS CO. 

(Circuit Court of Appeals, Third Circuit. May 22, 1919.) 

No. 2435. 

1. Patents <S=>51(1) — Invention — Anticipation — Related Ahts. 

Though two arts, produclng tlie same products from the same source 
are concededly related, yet différences in them, if fundaraental, may valid- 
ly prevent inventions in one from operating as anticipations of Inventions 
in the other. 

2. Patents ©sasas — Invention — Anticipation — "Coke" Oven. 

The Koppers patent, No. 818,033, for improvements in by-product coke 
ovens, held valid as to claims 1 and 5, and not anticipated by the Paris 
gas-retort fumaces, nor the Dods gas generator, patent No. 571,558; 
coke being the mass of carbon, which is left after the volatile matter of 
coal has been driven off by heat applied in such a manner as not to burn 
the carbon. 

[Ed. Note. — For other définitions, see Words and Phrases, Second Séries, 
MetaUurgical Coke.] 

3. Patents i@=>240 — Infbingement — Improvements. 

Infringement of a patented device cannot be avoided by merely Im- 
proving it. 

4. Patents €=>328 — Infringement — Coke Oven. 

The Koppers patent. No. 818,033, for improvements in by-product coke 
ovens, held infringed by devices built under patents Nos. 1,212,865 and 
1,212,866, issued to Wilputte in 1917. 

<g;:33For other cases see same toplc & KBY-NUMBBR in aU Key-Numbered Dlgests & Indexes 
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5. Patents ®=>328-r-lNrRiNGEMENT. 

Devices manufactured under the Koppers patent, No. 818,033, for Im- 
provements in by-product coke ovens, held not to infringe the Scliniewlnd 
patent, No. 673,928, elaim 1. 

Appeal from the District Court of the United States for the Dis- 
trict of Delaware ; Charles P. Orr, District Judge, specially assigned. 

Suit by the Koppers Company against the Otto Coking Company, 
Incorporated, and the Wilputte Coke Oven Corporation, with coun- 
terclaim by défendants. From a decree holding valid and infringed 
claims 1 and 5 of complainant's letters patent No. 818,033 issued April 
17, 1906, to Heinrich Koppers for improvements in by-product coke 
ovens, and dismissing the counterclaim for infringement of defend- 
ant's letters patent No. 673,928, issued to Schniewind, défendants 
appeal. Affirmed. 

Thomas F. Bayard, of Wilmington, Del. (Odin Roberts, of Boston, 
Mass., and Francis T. Chambers and John E. Hubbell, both of Phil- 
adelphia, Fa., of counsel), for appellants. 

Henry Love Clarke, of Chicago, 111., and Frederick P. Fish, of 
Boston, Mass., for appellee. 

Before WOOLLEY and HAIGHT, Circuit Judges, and RELL- 
STAB, District Judge. 

WOOLEEY, Circuit Judge. This appeal is from a decree of the 
District Court holding valid and infringed claims 1 and 5 of the com- 
plainant's Letters Patent, No. 818,033, issued April 17, 1906, to Hein- 
rich Koppers, for improvements in by-product coke-ovens, and dis- 
missing a counterclaim of infringement of defendant's Letters Patent, 
No. 673,928, issued to Schniewind. 

The défenses pleaded respectively to the claim and counterclaim 
of infringement are: (1) Non-inf ringement ; and (2) invahdity of the 
patent claims in suit, both for anticipation and lack of patentable in- 
vention. 

Though the décision in this case will affect interests of considérable 
magnitude, the accompanying opinion probably will be read only by 
those who are engaged in the by-product coke-oven art and in kindred 
arts. As discussion in this opinion will be addressed to those who 
are conversant with the very extensive and complex subject matter 
of the patents in suit, we shall review the art, prior and présent, in no 
greater détail than we deem necessary to make known the grounds 
of our décision. 

The subject matter of the Koppers patent is by-product coke-ovens 
and the invention of the patent relates to improved means for heating 
them. The art of by-product coke-ovens was highly developed at the 
time of Koppers' invention. It was in itself a broad art. Because of 
its close relation, industrially and economically, to the great metal- 
lurgical arts, it had for many years attracted capital in ample measure 
and had invited the attention of scientists of the first order through- 
out the world. Notwithstanding.- the great advance which the art had 

®=3For other cases eee same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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made, the state of the art — that is, the point which the art had reach- 
ed and at which it had stopped when Koppers made the invention of 
the patent in suit — disclosed a problem which was présent at its be- 
ginning, which had persisted throughout its development, and which 
remained in a large measure unsolved. This was the problem of apply- 
ing heat to the walls of a coking-chamber with an uniformity of tem- 
pérature that would insure uniformity in the coking-operation and in 
the résultant products. Uniformity of heat distribution to coals in 
process of coking is essential to the production of coke of the structure 
and composition required for use in metallurgical indMstries as dis- 
tinguished from coke suited only for gênerai or domestic uses. Uni- 
formity of heat distribution is essential also to the saving of those 
distilled by-products — such as benzol and toluol — that are peculiarly 
subject to destruction during distillation. 

Koppers freely availed himself of the art and cleverly combined 
in his oven many features of merit which are not embraced in his in- 
vention. Therefore, in order correctly to estimate the issues of this 
case and properly to confine their décision to Koppers' invention, it 
will be necessary to distinguish in Koppers' oven the things which he 
invented from the things which already existed. This will require a 
short excursion into the prior art. 

Coke is the mass of carbon which is left after the volatile matter 
of coal has been driven oiï by heat applied in such a manner as not 
to burn the carbon. Coking coals are converted into coke in the in- 
dustrial .arts in two principal ways, the gas-retort method and the 
coke-oven method. 

The gas-retort method produces illuminating gas as a main product 
and yields as a by-product a soft, spongy and fragmentary coke known 
as '.'domestic coke." The coke-oven method produces a hard, strong 
and structurally cohérent coke known as "metallurgical coke" because 
of its utility in foundry and blast furnace processes. In the produc- 
tion of coke of the latter grade, the gases of coal distillation may be 
altogether consumed as in the wasteful bee-hive coke-ovens, or they 
may be saved as highly valuable by-products as in by-product coke- 
ovens. The différence in coke products reflects the différence in meth- 
ods of producing them and in the problems incident to their produc- 
tion. It is with by-product coke-ovens operated primarily to produce 
metallurgical coke, and secondarily, gaseous by-products, that we are 
concerned in this case. 

The by-product coke-oven typical of the prior art, though appearing 
on its outside to be one huge, homogeneous structure, contained within 
itself two distinct organizations. One had to do with combustion and 
the other with supplying materials for combustion. Thèse organiza- 
tions, while inseparably related in their opération, occupied separate 
parts of the structure and were commonly referred to by reason of their 
location as the "upper story" and the "lower story" of the oven. 

A by-product coke-oven of the prior art, while generally spoken of 
in the singular, comprised actually a plurality of ovens or coking-cham- 
bers, the size of the oven as a whole being determined by the number 
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of coking-chambers desired. The upper story of the oven was made up 
of a battery of any number of long, high and narrow coking-chambers 
extending from side to side of the oven. Intermediate the coking- 
chambers and parallel with them was a like number of heating-cham- 
bers of somewhat similar dimensions. In this altemate arrangement 
of coking-chambers and heating-chambers, a wall of a heating-chamber 
was similarly a wall of its adjacent coking-chamber, and so on through- 
out the battery. Heat was conveyed from a heating-chamber, in which 
combustion occurred, through the wall dividing it from a coking- 
chamber to the coking-coals there undergoing distillation. 

To facilitate uniformity of heat distribution to its walls, the heating- 
chamber was divided into many parts by narrow vertical flues extending 
from near the bottom of the chamber to a channel or flue running 
horizontally across its top. Nearly midway the heating-chamber, a 
partition, extending from the bottom upward to this horizontal flue, 
divided the chamber into two parts. Thèse batteries of coking-cham- 
bers and heating-chambers, and certain hot air delivery flues presently 
to be mentioned, together with the supporting and separating masonry — 
ail made of highly refractory and heat resisting bricks — comprised the 
combustion organization of the oven located in the upper story. 

The lower story of the oven was largely made up of pillars and 
walls, likewise of refractory brick, to support the upper story. In 
the center of the lower story, or at its sides, or, indeed, on its outside, 
was placed one or more sets of regenerators. A "set" of regenerators 
comprised two regenerators. Between the regenerators and the sides 
of the oven, when the regenerators were placed in the center, or 
between the regenerators and the center of the oven, when the re- 
generators were placed at the sides, was a System of cooling-flues and 
open arches used to prevent melting or fluxing of the bottom masonry 
of the upper story, incident to the sub-bottom combustion System em- 
ployed. 

A regenerator, described very generally, is an oven-like structure 
of firebrick which contains at the bottom an air flue or sole-channel 
and checkerwork of firebrick upward from the sole-channel nearly to 
the dôme. The functions of a regenerator are, primarily, to heat air, 
and secondarily, to so heat it tliat it attains an approach to uniformity 
of température before it is delivered to the heating-chambers of the 
second story, where it is used with gas as combustion material. Re- 
generators of the prior art — in coke-ovens as distinguished from gas 
generators — were placed longitudinal of the battery of heating-cham- 
bers, that is, at right angles to each heating-chamber and to each cok- 
ing-chamber throughout the length or depth of the battery. This was 
the organization for supplying materials for combustion. 

The connection between the two organizations, situate respectively 
in the upper and lower stories of the oven, was made by at least two 
flues leading from the regenerator to each heating-chamber, the first 
extending vertically to the second, and the second extending horizontal- 
ly under the vertical flame-flues of each heating-chamber. The hori- 
zontal Connecting flue was termed "bus-flue," and was in the very bot- 
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tom of the upper story. It had as many air.openings as thçre were 
vertical flame-flues. There were as many connections of this kind 
with the one longitudinal regenerator as there were heating-chambers 
to be served with preheated air. 

In the opération of a regenerative coke-oven, unheated air was drawn 
by smokestack draft through the sole-channel into the body of the re- 
generator. It was there heated on its passage upward through a check- 
erwork of bricks, then conveyed from the regenerator to the bus-flues 
and thence to one side pf the divided heating-chambers, where, in its 
travel, it mingled with inflowing gas and became ignited, thereby pro- 
ducing a gas jet for each flame-flue on that side of the division. Heat 
was in this way conveyed to the adjacent coking-chambers with some 
degree of uniformity. The hot, waste gases arising from combustion 
were then carried horizontally along the flues at the top of the heating- 
chambers, across the division, down through corresponding though in- 
active flame-flues in the other side of the heating-chambers, then into 
the bus-flues and thence on to the companion regenerator, where they 
served to reheat its checkerwork as they passed ofï into the outer air. 

This opération was reversed at stated intervais, with the 'result that 
one regenerator of the set and one side of the connected heating-cham- 
bers were actively heating a corresponding part of the coking-cham- 
bers, lying intermediate the heating-chambers, while the other side of 
the heating-chambers and the other regenerator of the set were inactive 
except in being reheated for use when the opération was again reversed. 

To understand Koppers' invention, it is necessary to hâve a better 
understanding of the prior art than can be had from this inadéquate 
statement. Therefore, we insert at this point diagrams of Hoffman's 
coke-oven (U. S. No. 492,400—1893), an excellent illustration of the 
éléments of the prior art in combination. 
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An altemate arrangement of coking-chambers and heating-chambers 
in parallel alignment appears in Boult (British Patent No. 5,979 — 
1883); Hoffman (U. S. Patent No. 492,400—1893); Otto (German 
Patent No. 88,200—1895) ; Hilgenstock (U. S. Patent No. 649,450— 
1900); Schniewind (U. S. Patent No. 673,928—1901); Kdppers (U. 
S. Patent No. 738,918 — 1903). Vertical flame-flues are seen as early 
as Herberz (German Patent No. 25,526 — 1883) in which air and gas 
for combustion are introduced and ignited by means for regulating 
their supplv. Flue combustion is found also in Koppers (British Pat- 
ent No. 3,026—1899), in Hofïman (U. S. Patent No. 492,400—1893) 
and in many other patents. Regenerators in sets, each set ordinarily 
containing two, and positioned longitudinally the heating-chambers bat- 
tery, each regenerator serving the whole battery and operated under the 
System of periodical reversai of air flow, are shown in the cited pat- 
ents of Hofïman, Schniewind, Otto, and Herberz, and in the early 
Koppers. 

Vertical connections from regenerator to horizontal bus-flues, and 
vertical connections thence to flame-flues of heating-chambers, for 
delivery of preheated air for combustion, appear in the same pat- 
ents. 

Koppers invented none of thèse éléments of a by-product coke- 
oven; neither did he invent their method of opération. AU were old 
in the art, yet ail are found in one relation or anotljer in the by- 
product coke-oven of his patent. As so much of the prior art is 
found in the organizatiôn of Koppers' coke-oven, what is there in his 
oven that distinguishes it from others in the, art? What is the in- 
vention for which he was granted a patent? 

Koppers bas answered thèse questions by the claims of his patent in 
suit. They are as follows : 

"1. In a coke-oven, a séries of heating-chambers, and coliing-chambers 
intermediate the heating-chambers, combined wlth a séries of regenerators 
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heïow and paraltel to the heating-ehambers and conununtcatîng dlrectly 
therewith, substantially as specified." 

"5. A coke-oven provided with coking-chambers^ two sets of beating- 
chambers intermediate the coking-chambers, two sets of regenerators commu- 
nicating with the heating-ehambers and arrangea beloto the coMng-chambers, 
and a partition between the regenerators, substantially as specitied." 

Prior to Koppers' patent, the efforts of ail inventors, including 
Koppers himself, to produce uniformity of heat intensity over the 
walls of heating-ehambers of by-product, coke-ovens, were directed 
along the line of delivering and distributing preheated air to heating- 
ehambers from a set of two regenerators which served the whole 
battery of heating-ehambers, whatever the number, and which were 
positioned longitudinally the battery and at right angles to each heat- 
ing-chamber. With heating-ehambers crosswise the oven and regen- 
erators lengthwise the oven and therefore at right angles to one an- 
other, the delivery of preheated air from regenerator to heating- 
chamber was necessarily roundabout or indirect. As the air, in its 
transit from regenerator to heating-chamber, traveled up the vertical 
flue and then along the horizontal channel or bus-flue to the flame-flues, 
it encountered inequality of air pressure in the flue, with conséquent 
inequalities in air deliveries to the heating-chamber and in flame dis- 
tribution over its walls. 

This being the state of the art, how did Koppers meet its problems? 
He took what was good in the art and discarded what was bad. He 
retained the upper story combustion organization substantially as it 
was, but he departed abruptly from the prior art organization of the 
lower story. He abandoned the one set of regenerators which had 
served the whole battery of heating-ehambers and provided in their 
stead a separate regenerator to serve each heating-chamber. In doing 
this, he greatly multiplied the number of regenerators and fîlled up the 
arched spaces which theretofore had been left open to keep the ma- 
sonry below the bottom of the coking-chambers from fluxing, and in 
doing this he overcame the chief defect of the sub-bottom combustion 
System. He then changed the position of regenerators from longitu- 
dinal of the battery to crosswise the battery, placed each individual 
regenerator below and parallel to each heating-chamber and made 
multiple connections between the two which were vertical and direct 
instead of horizontal and indirect, thereby causing the preheated air 
to pass from each regenerator evenly and directly to its companion 
heating-chamber, where, on combustion, heat intensity is distributed 
over its walls with practical uniformity. 

When Koppers made thèse changes, he wrought a change in the 
art from a stagnant struggle for uniform distribution of heat over 
heating-chamber walls to the achievement of that resuit. The change 
was immediately reflected in economy of opération and increase of 
production. Coke production for a given coking time was substan- 
tially doubled. The coke product was of the best metallurgical grade, 
and the saving of distilled by-products was increased, with a reduced 
waste of fuel gas used in the heating opération. The art promptly 
recognized thèse achievements and adopted Koppers' arrangement to 
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the extent that over eighty per cent, of the by-product coke-ovens 
built during the last ten years in the United States hâve been Kop- 
pers ovens, amounting to 4,700 and representing an outlay of be- 
tween $50,000,000 and $100,000,000. They exceed in number ail com- 
peting ovens combined. 

Koppers' changes from prior art ovens, involving changes in the 
number, size, and position of regenerators and in their relation to 
and connection with heating-chambers, may best be understood by 
comparing Koppers' patent diagrams hère inserted with the diagrams 
of the Hoffman oven previousiy inserted. 
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Measured by ail standards, the things which Koppers did involved 
invention, if he was the first to do them. 

But the défendants say, that in multiplying regenerators, in chang- 
ing their position, and in Connecting them directly with the heating- 
chambers, Kqppers was not the first to do thèse things, citing as an- 
ticipations, first, the published report of the Fiftieth Congress of the 
Technical Society of the Gas Industry of France, held June 24, 1878, 
at Paris, on the subject of the Paris gas-retort furnaces ; and, sec- 
ond, Dods U. S. Patent No. 571,558 — 1896, for a gas generator. 

The fundamental diflference between thèse références and the in- 
vention of the patent in suit — which we observe on the threshold and 
which we shall keep in mind throughout the discussion without bur- 
tdening this opinion with repeated allusions to it — is the différence in 
the arts to which the références and the invention of the patent re- 
spectively belong. Paris gas-retort furnaces and the Dods gas gen-' 
erator belong to an art fairly described by their names, in which gas 
is the main product and coke the by-product. It may be termed the 
art of by-product gas-ovens. The invention of the patent belongs to 
an art in which coke is the main product and gas the by-product. 
This is the art of by-product coke-ovens. 

[1] Though the two arts, producing the sameproducts from the 
same source, are concededly related, yet différences in them, if funda- 
mental, may validly prevent inventions in one from operating as an- 
ticipations of inventions in the other. While distillation of coal is 
,)racticed in both arts, and, therefore, coke-ovens or coking-chambers 
are included in the organization of both, diiïerence in the process of 
distillation, in the function of the ovens, and in the products sought 
and obtained, mark the différence in the arts. The issue of invalid- 
ity ofan_ invention in one art because of anticipation by inventions in 
another art, when the arts are différent, though related, must be de- 
termined with a cautions regard to the différences that distinguish 
the two. 

The Paris gas-retort contains coking-chambers, and regenerators, 
or recuperators, for preheating air. The coking-chambers are in the 
f orm of semi-cylindrical or tubular retorts, which lie horizontally 
across the fumace structure, each holding several hundred pounds 
of coal. Thèse tubular coking-chambers are stacked in rows in what 
is substantially a flame-filled heating-chamber, in which fiâmes are 
diffused throughout the chamber, above, below and around ail parts 
of the coking-retorts. The System employed to preheat air for com- 
bustion is without reversai in the direction of flow and without alter- 
nate change ôf position of the fiâmes. While coke is a product of the 
Paris gas-retort, it is incidental, the main object of the Paris gas- 
retort being the production of gas. In this furnace, there is nothing 
that requires uniformity of beat distribution, and therefore there is 
no means to perform that function. In a furnace of this type, the 
problems of a by-product coke-oven are not présent, anc^, as we regard 
it, there is nothing in it to suggest the means which Koppers 28 years 
later ernployed to solve such problems. 

The Dods gas generator (U. S. No. 571,558 — 1896) comprises com- 
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bustion-chambers, heating-chambers, and regenèrators. Heating- 
chambers and combustion-chambers are intermediate one another, as 
in coke-ovens, and regenèrators (two in number) are placed below each 
heating-chamber. The prier art coke-oven System of reversing the 
flow of preheated air for combustion and of waste gases for reheat- 
ing regenèrators is used. On first view, Dods' organization seems to 
resemble rather closely the invention of Koppers. On examination, 
however, it is seen, that the coking-chambprs of the Dods gas gen- 
erator are tapered and in position are steeply indined, the broader end 
of the tapered chamber Seing lower than the upper end ; and that 
the intermediate heating-chambers are of similar dimensions and posi- 
tions. Thèse heating chambers are open in the sensé of being without 
fiame-flues to confine combustion to a particular direction or to con- 
trol its distribution. As the furnace is a gas-retort, its primary 
product being gas, there is neither need nor means for the uniform 
distribution of beat. 

[2] The pairs of regenèrators under the heating-chamber are step- 
ped one above the other and so are out of parallel with the inclined 
heating-chambers. Connections between regenèrators and heating- 
chambers for the passage of preheated air are long and uneau al con- 
duits. This inequality of delivery conduits, we are told, makes uni- 
form deHvery of preheated air impossible. Gas is delivered to the. 
heating-chamber by gas conduits of unequal length parallel with the. 
air conduits, and combustion takes place on the meeting of gas and 
air in the open heating-chamber. Thèse limitations, we'are shown 
by the testimony, conflict with any practice of coke-oven distillation. 
As Dods' invention has never reached the industries — although it 
preceded Koppers by ten years — we do not know whether it is opera- 
tive. We are inclined to believe, because of its lack of means for 
uniform beat distribution, that it will not produce metallurgical coke 
or those by-product gases which are destructively decomposed by 
overheating and are recovered only by uniform heating. We cannot 
believe that either the Paris gas-retort fumaces or the Dods gas gen- 
erator did the things which Koppers did when he invented the coke- 
oven of bis patent, or that they suggested to Koppers the conception 
which later he put into practice. Therefore, we agrée with the learn- 
ed trial judge, that the Paris gas-retort furnaces and the Dods gas 
generator do not anticipate Koppers' invention, and find with him that 
claims 1 and S of the Koppers patent in suit are valid. 

We shall next direct our discussion to the issue of infringement of 
the Koppers patent in suit. 

The défendants' alleged infringing by-product coke-ovens were built 
under patents to Wilputte (U. S. Nos. 1,212,865, 1,212,866—1917). 
Wilputte, like Koppers, made free use of what he found in the art — 
with this différence: He found Koppers there. Wilputte took the 
combustion organization of the upper story of the prior art by-product 
coke-oven and embodied it in bis oven without change, except the 
élimination of the bus-flue. Koppers cannot complain of this, for he 
did the same thing. Wilputte's changes, like Koppers', were made 
in the organization of the lower story. Unless thèse changes were 
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his conceptions, the question is: Where did Wilputte get them? 
From Koppers or f rom the prior art ? 

The éléments of the Wilputte oven are éléments of the prior art. 
Their organization, confessedly, is not the organization of the prior 
art. Then whose organization is it? The plaintiiï admits that in 
certain structural détails Wilputte differs from Koppers, but contends 
that, basically, it is the organization of the Koppers invention. The 
défendants admit similarity in certain structural essentials, but in- 
sist that the organization involves a fundamental différence — conceiv- 
ed by Wilputte — which makes infringement of Koppers impossible. 
In order to compare the Wilputte oven with Koppers' and to dis- 
tinguish the two, on the issue of infringement, it is necessary to show 
the principal characteristics of the construction and opération of the 
Wilputte oven. An examination of diagrams of the last Wilputte 
patent, hère inserted, will, on comparison with diagrams of the Kop- 
pers patent, previously inserted, be of assistance. 

Extemally and considered as a unit, the Wilputte oven is not distin- 
guishable from Koppers. There is no infringement hère, for in this 
respect Koppers is scarcely distinguishable from the prior art. In- 
ternally, and considered with référence to its duality of organization, 
the Wilputte oven is not différent from Koppers. Hère again there 
is no infringement, for in this Koppers copied the prior art. The con- 
bustion organization of Wilputte, located in the upper story of the 
oven, is the same as that of Koppers, but as Koppers took this organi- 
zation from* the prior art, it was equally free to Wilputte. The issue 
of infringement begins at the point where Koppers left the art and 
began to make changes. This is in the organization of the lower story 
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and in the connections between the organizations of the two stories of 
the oven. Wilputte's first change, like that of Koppers, was in the 
number of regenerators, the change being from a set of two to a 
number equal to the number of heating-chambers. His next change, 
like that of Koppers, was in the position of the regenerators from lon- 
gitudinal of the oven to crosswise the oven and from right angles with 
the heating-chambers to a position below and parallel to them. Wil- 
putte's last change, like Koppers', was from an indirect connection be- 
tween the regenerator and bus-flue of each heating-chamber to a 
multiple direct connection between regenerator and heating-chamber. 

Assuming this comparison of the two ovens to be correct so far as it 
goes, claims 1 and 5 of the Koppers patent read literally on the Wil- 
putte structure. To avoid the légal conséquence of such reading, Wil- 
putte distinguishes his structure from Koppers by specifying a différ- 
ence in the position' of the regenerators with référence to the 
heating-chambers and by indicating a différence in the types of regen- 
erators and in their mode of opération. 

It is conceded by the plaintiff, that if the regenerators of the Wil- 
putte oven are longitudinal of the oven, Willputte does not infringe 
Koppers. This, the défendants maintain, is the case. The first phase 
of the issue of infringement, therefore, is the position of the Wilputte 
regenerators. 

Viewed as a regenerator extending crosswise the oven, the Wilputte 
regenerator is the Koppers regenerator substantially in size and dimen- 
sions and actually in its location below and parallel to the crosswise 
heating-chamber. The claimed différence is this : Koppers' regenera- 
tor is an unitary structure, while Wilputte's regenerator is divided 
into twenty-eight compartments by partitions ex'tending from the sole- 
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channel to the top. Again like Koppers, the Wilputte regenerators 
are made into a battery o£ any desired number, extending from the 
front to the back of the oven. In the battery of Koppers' regenerators. 
each regenerator is divided from its neigliboring regenerator by the 
supporting walls of the oven. The same is true in Wilputte, with the 
différence that in the latter there are spaces left open in each sup- 
porting wall between ail regenerators, the spaces being equal in area 
to that of two bricks. Thèse spaces are termed "equalizing ports." 
As thèse wall-slits or equalizing ports appear in each supporting wall, 
they leave openings longitudinal of the entire oven. The défendants 
maintain, first, that the frontal splitting up of the (Koppers) cross-re- 
generator into multiple compàrtments makes the partition of each com- 
partment the side of a smaller regenerator, and, second, that the sé- 
quence of wall-slits or equalizing ports, being longitudinal of the bat- 
tery, gives the Wilputte compartmental regenerator a position longi- 
tudinal of the battery and not crosswise, and that, in conséquence, the 
regenerator so shaped and positioned is in effect a reversion to the 
prior art and avoids infringing Koppers. 

Elaborate argument was made on this contention. We shall not 
discuss it in this opinion, because we are satisfied that the inconsider- 
able openings in the supporting walls between the Wilputte compart- 
mental regenerators do not make the position of the regenerators longi- 
tudinal ; nor do they make them f unctionally longitudinal, because 
under normal conditions, when air is driven into each regenerator 
compartment by fans and drawn through the regenerator by smoke- 
stack draft, the equalizing ports hâve nothing to equalize and per- 
form no function. Air thus driven and drawn naturally moves up- 
ward in each regenerator without stopping to pass laterally through 
the equalizing ports. In fact, the whole theory of différence between 
Wilputte and Koppers in mode of opération is based on the fact that 
into each regenerator compartment of the Wilputte oven a dose of air 
is f ed precisely equal to the capacity of that compartment. This equal- 
ity of dosage makes the equalizing ports functionless, under normal 
conditions. 

The sole-channel is as certainly a part of a regenerator as the check- 
erwork of firehricks. The brick checkerwork cannot beat air until 
air is brought to it. It is the function of the sole-channel to bring 
unheated air to the regenerator and to feed it at multiple points to 
the checkerwork above, there to be heated. As the sole-channel 
is a part of a regenerator, the direction of the sole-channel is a fair in- 
dication of the position of a regenerator. The sole-channel of ail re- 
generators of the prior art (also in Koppers) is lengthwise the regen- 
erator, whatever the position of the regenerator with référence to 
heating-chambers ; and so in Wilputte, the sole-channel, or its équiv- 
alent, is crosswise the oven and lengthwise the regenerator, passing 
under and serving unheated air to its many compàrtments. 

For the reasons we bave indicated, without elaborating them, we 
are clearly of opinion, that the Wilputte regenerators are not longitudi- 
nal of the battery, but are crosswise, and in this position they foUow 
Koppers. 



OTTO COKING CO. V. KOPPERS CO. 135 

(258 P.) 

[3] The next defence is, that, even if the Wilpntte regenerator be 
a cross-regenerator in position, it is différent from Koppers' regenera- 
tcr in structure. This contention is based on ihe division of ttie re- 
generator into compartments. The division of whose regenerator? 
The division of the regenerator of the old by-product coke-oven art? 
No, because this art (as distinguished from the related art of gas gen- 
erators) contained no such regenerator. The regenerator there found 
was a long regenerator, being longitudinal of the oven and serving 
ail heating-chambers. Was it a division of Koppers' regenerator into 
compartments? Manifestly so, because Koppers' was the only regen- 
erator of that shape and in that position then in the art. Therefore, 
the substance of what Wilputte did structurally with référence to his 
regenerator, was to take Koppers' regenerator and divide it by parti- 
tions into as many compartments as there were flame-flues in the heat- 
ing-chamber above. This, Wilputte could not hâve done if Koppers 
or someone else had not invented the cross-regenerator. It follows 
then, that Wilputte built his regenerator on Koppers. In doing this, 
he took Koppers' regenerator as it was, both in structure and position, 
took nothing from it, and added something to it. Being an addition, 
he did not change its basic structure ; the most that he did was to im- 
prove upon it. Infringement of a patent device cannot be avoided 
by merely improving it. 

Wilputte's multiple connections between his compartmental regen- 
erator and the flame-flues above, though limited to one for each regen- 
erator compartiment, are, taken together, so precisely the vertical 
and directly communicating air ports of the Koppers invention, that 
discussion of infringement of this feature is unnecessary. There- 
fore, considered with référence to the structure of the two ovens, we 
are forced to find that, basically, they are the same. 

But the défendants maintain further, that even if the two ovens 
are alike in position and structure, the Wilputte multiple com- 
partmental regenerator is fundamentally différent from the Koppers 
unitary regenerator in its mode of opération, and that this différence 
is so substantial that the coking opération of the oven of the Koppers 
patent is not, and, indeed, cannot be followed in the Wilputte oven. 
This contention of différence in mode of opération of the two ovens 
is based upon a claimed différence in the opération of their regenera- 
tors. This contention requires us to discuss somewhat in détail the 
structure and function of regenérators in by-product coke-ovens. 

A regenerator, defined without any attempt to be technical, is a 
firebrick chamber of a coke-oven used to beat air before it flows 
into the heating-chamber for combustion. It has three operative parts. 
The first is the sole-channel. This is a firebrick conduit, which brings 
unheated air from outdoors and carries it along the bottom of the 
chamber. The sole-channel contains in its top or roof a number of 
openings through which the unheated air passes into a checkerwork 
of firebrick — the second part — which is heated for weeks before the 
coking opération begins. As the air passes up through the checker- 
work, two things happen : First, the air is heated, and second, any in- 
equality in the volume of its initial delivery through the ports of the 
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sole-channel are baffled into equality of température and volume as the 
air rises to the dôme. The third part of the régénéra tor is the outlet 
through which the air after it has been heated passes to the heating- 
chamber. In the prior art regenerator, there was but one air outlet 
from regenerator to each heating-chamber. This was first vertical, 
then horizontal into the bus-flue, and then vertical again. There were 
in the bus-flue as many air outlets as there were vertical flame-flues 
to be served. Koppers' regenerator is structurally and operatively 
the regenerator of the prior art differentiated in number, shape and 
position to serve one instead of many heating-chambers, and differen- 
tiated chiefly in having not one but as many air outlets as there are 
vertical flame-flues to be served and in having thèse outlets vertical 
and leading directly to the flame-flues above. 

Wilputte's compartmental regenerator contains precisely the same 
éléments, but it is organized to operate in a différent way. Instead of 
the sole-channel of the prior art as an inlet for unheated air, Wilputte 
has a 6-inch pipe with as many air outlets or orifices as there are com- 
partments to be supplied with air, each outlet being graduated in size 
to meet the capacity of each compartment. In each compartment there 
is the old checkerwork of firebricks and from each compartment there 
is an air outlet leading directly to the flame-flue above. When the 
opération is reversed, the outflow of waste gases is taken care of by 
another channel, and, it seems to us, by the 6-inch air inlet pipe also. 
Be that as it may, we regard the pipe and the exit-channel together 
as the équivalent of the sole-channel of the prior art, for taken to- 
gether they perform the same functions, even if they perform them 
better. The main différence in the regenerative function between Wil- 
putte on the one hand and Koppers and the prior art on the other, is 
that in Wilputte's regenerator compartments there is no distribution or 
equalization of air by the baffling opération of the checkerwork be- 
yond the confined area of a compartment, while in Koppers such dis- 
tribution may extend throughout the regenerator. The problem of 
equal air distribution in Wilputte is whoUy taken care of when the air 
is brought to the compartments. This is done by the initial injection 
into each compartment of a quantity of air precisely equal to the ca- 
pacity of each compartment. This air allotment is termed "air dose." 
Air distribution from one compartment to another is impossible be- 
cause of the intervening partitions. Air distribution among the many 
compartments is regulated by the air doses measured and delivered to 
each compartment. After delivery to a compartment, the air is heated 
as it ascends through the checkerwork as before, and after it has been 
heated it passes from the top of the compartment through a port di- 
rectly to its corresponding flame-flue above. 

It must be conceded, that in mode of opération, there is a différence 
between the contesting regenerators. On this différence, the defence 
of non-infringement must rest, for structurally, and, in ail else, func- 
tionally, Wilputte has foUowed Koppers. 

Notwithstanding the claims of the Koppers patent read literally on 
the Wilputte oven, the défendants maintain that the true invention of 
Koppers is not disclosed by the patent claims, but is found in the pat- 
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ent spécification, and particularly in the spécification of his original 
application as it appeared before amendment. In the latter spécifica- 
tion, Koppers said : 

"It is the object of the présent invention, by interposlng the regenerator 
in the path of the hot gases, to render it possible to utllize said regenerator 
as distributing means. The invention Is based upon the principle that the 
descending hot gases become umfomily distrihuted over the regenerator and 
that the ascendïng gases which are to be preliminarily heated also undergo 
suoh distrihvtion. This parallel arrangement of heating flues and regenera- 
tors is attained by the transverse disposition of thèse latter, in such manner, 
that the combustible substances to be preliminarily heated are conducted to 
the part of the regenerator belonging to one-half of the fumace and distribut- 
ed and burned throughout the length of the furnace, whereupon the burnt 
gases, descending through the other half of the regenerator reach the chim- 
ney." 

A similar idea is contained in Koppers' description of his invention 
in his German patent. It is as foUows : 

"The leading idea of the présent invention is this: so to introduce such a 
single-chamber air-heater (regenerator) in the path of the hot gases, air and 
ofC-heat that it acts simultaneously also as à distributor, and indeed in so 
far that while the descending hot gases distrihutOi themselves uniformly over 
the regenerator, the ascending gases to be preheated, Ukewise undergo »uoh 
distribution. This parallel arrangement of heating-flues and beat magazines 
(regenerators) is attained in this wise, that the latter are located transverse- 
ly, that is, in the longitudinal direction of the individual ovens, in such 
manner, that the combustion substances (air and gas) to be preheated are In- 
t'.'oduced into the part of the regenerator belonging to one-half of the oven 
and are distributed to the oven length, then burned throughout the oven and 
flnally descending as burnt gases through the other half of the regenerator, 
arrive at the exit-flue." 

Thèse expressions, touching the opération of the invention, do net 
appear in the patent in suit, but as they are Koppers' utterances they 
cannot be disregarded. From them, the défendants hâve construed 
Koppers' invention to be primarily, if not entirely, the distribution 
of air by the checkerwork in the regenerator, and thus construed his 
invention to be Umited to distribution of that kind. If such is the 
invention, then, manifestly, Wilputte does not infringe, for he dis- 
tributes air in his regenerators in a différent way. 

The only expression in the spécification of the patent, as granted, 
which bears upon this aspect of the interprétation of the claims, is the 
f ollowing : 

"The regenerators above described hâve the advantage that the passing 
gases are evenly distributed. As the regenerators are plaeed directly in the 
way of the heating-gases, the latter are also evenly distributed in the heating- 
chambers so that the formation of any whirls and stagnation is avoided." 

On this and on the other spécification expressions, the défendants' 
argument of regenerator-distribution as the essence of Koppers' in- 
vention is based. But as we read the spécification of the patent and 
the spécifications of Koppers' other patents for the same invention, 
we do not gather that air distribution in the checkerwork of the re- 
generator is the essence of the invention, or that air distribution in 
the regenerator is the whole invention, for manifestly the invention 
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includes air distribution to the heating-cliambers. Repeating the spéc- 
ification as quoted, Koppers says : 

"Tlie regenerators above described hâve tlie advantage tbat the passing 
gases are evcnly distributed." 

"Evenly distributed" — in what ? In the regenerator, to be sure, not in 
the checkerwork of any particular regenerator. Air distribution takes 
place in the regenerators of both ovens ; in Koppers, by the sole-chan- 
nel and main body of checkerwork ; in Wilputte, by graduated sole- 
channel air deliveries to checkerwork of confined area. "Evenly dis- 
tributed" — to what? Manifestly, to the heating-chamber. This is 
true, because the paient spécification says so — "As the regenerators 
are placed directly in the way of the heating-gases (that is, directly in 
their "path"), the latter (heating-gases) are also evenly distributed in 
the heating-chamber." It is also true because air is passed from re- 
generator to heating-chamber of both ovens, in a way that efïects dis- 
tribution in its passage, namely, by the distributing opération of 
multiple air ports. 

Distribution of preheated air with uniformity to the heating- 
chamber is what Koppers trîed to achieve by his invention. Distri- 
bution of air to this chamber involves, first, distribution to the re- 
generator; second, distribution in the regenerator; and, third, dis- 
tribution from the regenerator. No matter how unheated air is dis- 
tributed to a regenerator, or how it is distributed in a regenerator, it 
will not be distributed from the regenerator to the multiple flame- 
flues of the heating-chamber in uniform volume, there to produce on 
combustion uniformity in beat intensity, unless it is ported from the 
regenerator and distributed to the flame-flues uniformly. For such 
uniform distribution from regenerator to heating-chamber, Koppers 
provided multiple ports that distribute the air vertically and directly. 
This was the capital thing that Koppers did. It was whoUy new. It 
was made possible only by the change in the number and position of 
regenerators, and it immediately 'overcame the f actors of inequality 
of air distribution incident to the horizontal and indirect bus-flue de- 
livery of the prior art. Air distribution by the baffle of the checker- 
work of a cross-regenerator would be of no more value than similar 
distribution in a longitudinal regenerator, if not followed by multiple 
direct distribution from regenerator to heating-chamber. This the 
prior art clearly shows. And Wilputte's internai air distribution by 
graduated air feed would be of no value, if not combined with Kop- 
pers' multiple direct distribution to heating-chamber. If, instead of 
multiple air ports in the regenerators of Koppers and Wilputte, whose 
sole function is to distribute preheated air to the heating-chambers, 
there were in either regenerator a single air port, there would be a 
complète reversion to the prior art, and the infirmities of the bus-flue, 
now overcome, would be revived. 

In his invention, Koppers uses the sole-channel and checkerwork 
of the prior art regenerator to perform the old functions of preheating 
and distributing air until it reaches the top of the. regenerator, when 
the new thing occurs. This new thing is the direct and vertical de- 
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livery to each flame-flue of regenerator-equalized air as distinguished 
f rom the old thing of a horizontal and indirect delivery of air similarly 
equalized. Wilputte does the same thing. He brings air to éach. com- 
partment of his regenerator by the équivalent of a sole-channel, gives 
each compartment a précise dose, thus equalizing the quantity of air 
by sole-channel deliveries, then by the checkerwork heats just the air 
the dose contains. This much is new with Wilputte. But the new 
thing which Koppers invented then occurs in Wilputte, namely, mul- 
tiple port distribution of air from the top of the cross-regenerator 
vertically and directly to its corresponding flame-flues above. 

If Koppers' invention were a regenerator, then Wilputte clearly 
would not infringe. But Koppers' invention is not a regenerator; 
it is an organization of which a regenerator is only a part. This or- 
ganization comprises the cléments of coking-chamber, heating-cham- 
ber, regenerator, and connections, and in this organization, it is in- 
tended, that each élément should perform its ordinary function. In 
his patent claims, Koppers covers simply a séries of heating-chambers 
without specifying the type ; a séries of coking-chambers intermediate 
the heating-chambers, without specifying the type; combined with a 
séries of regenerators, without specifying the type; but specifying 
very particularly that the regenerators shall be "below and parallel 
to the heating-chambers and communicating directly therewith." In- 
vention is in this clause, for hère it is that the change in regenerators 
is made from the longitudinal position of the prior art to the crOss 
position of the patent and from indirect air distribution of the prior 
art to the direct air distribution of the patent. As Koppers did not 
invent a regenerator, Wilputte is free to use his improved regenerators 
in a coke-oven or to use the regenerators of the type Koppers adopted, 
if he does not place them crosswise the oven and parallel to the heat- 
ing-chambers and does not connect them directly with the heating- 
chambers in the manner disclosed by Koppers' claims. But when 
Wilputte placed his compartmental regenerator crosswise the oven 
and made as many connections between it and its corresponding heat- 
ing-chamber as there are compartments in one and flame-flues in the 
other, and made the connections vertical and direct, he did the things 
which Koppers taught. He placed the regenerators "directly in the 
way of the heating-gases" (as the spécification says), obtained the 
normal "advantage" of regenerator "distribution" and also the new 
advantage of multiple port direct distribution to the heating-chambers, 
and got the air "evenly distributed in the heating-chambers." 

[4] The heart of Koppers' invention is the number and position of 
regenerators in relation to heating-chambers and in the direct con- 
nections between the two. His invention does not consist in making 
a new kind of regenerator; it consists in placing a regenerator of 
whatever kind in a new position — that is, below and parallel to the 
heating-chambers — with new connections that will insure an uniform- 
ity of air deliveries. The regenerators of Koppers and Wilputte, even 
though difïering in mode of opération, are none the less regenerators 
which perform broadly the function familiar to the art, that is, they ' 
receive unheated air, preheat it, and deliver it to the top of the re- 
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generator at comparatively one température, thence to be dîstributed 
elsewhere. Variations in the method of regenerator distribution wheth- 
er entirely in the sole-channel as in Wilputte, or partly in the sole- 
channel and partly in the checkerwork as in Koppers, do not make the 
chamber any the less a regenerator. Koppers dealt with reeenerators. 
He dealt with their number and with their position in relation to the 
heating-chambers, and with their connection to the heating-chambers, 
not with a kind of regenerator. Given a regenerator, infringement 
occurs or is avoided, not according to the type of regenerator, but 
according to its position with référence to the heating-chamber and 
according to the connections between the two. When Wilputte placed 
his regenerators below and parallel to the heating-chambers, and made 
connections between the two which were multiple and direct, he got 
the air distribution of the Koppers invention, and in following htm, 
we think, the défendants' infringed. 

To the plaintiff's charge of infringement of the Koppers patent, 
the défendants interposed a counterclaim of infringement of claim 1 
of U. S. Patent No. 673,928, granted to Schniewind, and later assign- 
ed to Otto Coking Company, Inc., one of the défendants. This issue 
of infringement has been elaborately developed and vigorously con- 
tested by the parties, and has been studiously followed by us. The 
charge of infringement is of a claim somewhat limited by specTiic 
références to the patent drawings, and is based on a very careful com- 
parison of the éléments of the two inventions. On the surface, thèse 
éléments are markedly dissimilar, yet are claimed to be in ail respects 
identical or équivalent. We shall do nothing more in disposing of this 
issue than make a very brief comparison of the two ovens. 

[5] Schniewind has a pair of regenerators built entirely independ- 
ent of the oven structure, to avoid the effect of their expansion on the 
oven brickwork. Being longitudinal of the oven, the two regenerators 
serve a battery of any number of heating-chambers. Koppers' re- 
generators correspond in number with the heating-chambers. They 
are built entirely within the oven structure, and, like the heating- 
chambers are positioned crosswise the oven, where each regenerator 
serves a separate heating-chamber. In Schniewind, connection be- 
tween regenerator and heating-chamber is by one flue which is vertical, 
then by a Connecting flue which is horizontal, running crosswise the 
heating-chamber like the bus-flue of the prior art, as against Kop- 
pers' multiple-vertical-direct flue connection. In Schniewind com- 
bustion takes place in a number of horizontally extending combustion- 
chambers, which are without divisions at the bottom and are divided 
into four vertical flame-flues toward the top. In Koppers, there are 
no such chambers, and combustion takes place in tffe flame-flues them- 
selves. In Schniewind, gas is ported to the combustion-chambers 
where it meets the air from the horizontal air flue and ignites into a 
fiame that extends first over the undivided portion of the horizontally 
extending combustion-chambers and then is carried into the vertical 
flame-flues. In Koppers, the air meets gas in the direct flame-flue 
ports ànd on ignition the flame is carried directly into the flame-flues 
and nowhere else. Thèse, we believe to be the substantial différences 
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between the two ovens. Instead of regarding them as différences, 
the défendants argue that they are in substance the same things. We 
hâve not been persuaded tp ,this conclusion. As we are clear that 
Schniewind, being earlier, does not anticipate Koppers, it îoUows that 
Koppers does not infringe Schniewind. 
The decree below is affirmed. 
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No. 219. 

Patents <S=3328 — Inpeingement — Doll Head, 

The Rommer patent. No. 1,149,858, for a doll head having movable eyes, 
the novel feature of which is a spring clip for holding the eyes, whlch 
renders them readily removable for replacement, held not infringed. 

Appeal f rom the District Court of the United States for the Southern 
District of New York. 

Suit in equity by the Idéal Novelty & Toy Company against the 
Majestic Doll Company, Incorporated. Decree for défendant, and 
complainant appeals. Affirmed. 

Action is on ail claims of patent 1,149,858, granted August 10, 1915 to Isaac 
A. Rommer. The first claim is as foUows: 

"1. A doll head having eye apertures, sockets adjacent the eye apertures 
formed in the wall of the liead, an eyeball provided with ears, a weight upon 
the eyeball, a spring clip hwving end sections hent outwardl'y and adapted to 
engage the said ears and to rest in the said sockets substantially as shown and 
deseribed." 

Every claim contains the words above italicized. 

The court below dismissed the bill, holding that no infringement 
was shown. Plaintiff appeals. 

Andrew Foulds, Jr., of New York City, for appellant. 
T. Hart Andersen, of New York City, for appellee. 

Before WARD, HOUGH, and MANTON, Circuit Judges. 

HOUGH, Circuit Judge. The stated object of invention is "to pro- 
vide a doll head with movable eyes, in which the eyes may be readily 
removed and replaced." The doll ref erred to is of the kind that shows 
eyes open when stood or held upright, and closed or "asleep" when 
prone. 

There is nothing new disclosed or claimed except the mod« of fas- 
tening the eyes to the head. To effect this purpose the "s|>ring clip" 
of the claims is shown as a hairpin of wire with outwardly bent ends, 
each end passing through a hole in an "ear" of the pièce of métal 
painted to simulate an eye, and thence into a socket appropriately made 
in the head. 

Plainly, by compressing and releasing such hairpin spring, the "out- 
wardly bent end sections" thereof can be inserted in and detached 

^=>For other cases see same topie & KBY-NUMBIîR in ail Key-Numbered Digests & Indexes 
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from the head scKkets as often as desired, and the eye supported there- 
by "readily rernoved and replaced." 

While nothing is said on the subject in the spécification, it is testified 
that this. construction has advantages when applied to doll heads made 
of a composition that shrinks in hardening, and continues so to shrink 
long after most dolls hâve passed into use. Assuming this to be true, 
it shows utiHty only, and that the invention possesses the patent quan- 
tum of that commodity is not denied. 

Défendant supports "sleeping eyes" in doll heads on a straight wire, 
said to be part of a wire nail of appropriate diameter. Infringement 
is asserted because this is declared a fair équivalent for Rommer's 
"spring clip," etc., because defendant's wire possesses sufficient resili- 
ency to bend on insertion or removal, so that the same resuit is attained 
in the same way. 

We agrée with the lower court that such is not the case, because: 
(1) The évidence justifies the finding that if defendant's wire is inserted 
by bending it, instead of distending and then compressing the still 
plastic head, the wire must be and remain straight to permit the sup- 
ported eyes to function properly. No alleged infringement shown or 
testified to shows a straight wire which can fairly be calîed a "spring," 
and the spring is the essence of plaintifï's invention. (2) By no per- 
missible stretch of language can a straight pièce of steel be described 
as a "spring clip having end sections bent outwardly," and every claim 
of Rommer's patent contains this carefully specified and restrictive 
élément. 

Therefore, looking at the matter as broadly as so narrow a sub- 
ject permits, we feel sure that défendant has not even reached the 
same resuit as plaintifif, for his eyes are not removable and replace- 
able at will and without injury or tools, nor has he attained any resuit 
in the same way. His wire is ductile, but is not a spring; while as 
matter of law we hold that the claims are so drawn as not to read on 
defendant's doll eye. This négatives infringement. Tostevin v. Et- 
tinger, 254 Fed. 434, — C. C. A. — . 

Decree afîfîrmed, with costs. 
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VANDENBURGH v. CONCRETE STEEL CO.* 

(Circuit Court of Appeals, Second Circuit. April 16, 1919.) 

No. 172. 

1. Patents <S=5328 — Validity and Infbingement — Conceete Reinfoecinq 

Bar. 

The Vandenburgh reissue patent, No. 14,182, for a concrète reinforcing 
bar, elaims 1 and 2, are vold, as too broad. Claims 3 and 5 disclose in- 
vention and are valid ; also held inf ringed. 

2. Patents ©=147 — Reissue — Partial Invalidity. 

The fact that some of the claims of a relssued patent are Invalld, as too 
broad, does not Invalldate other claims. 

Appeal from the District Court of tlie United States for the South- 
ern District of New York. 

Suit by George E. Vandenburgh against the Concrète Steel Com- 
pany. Decree for défendant, and complainant appeals. Reversed. 

Carlos P. GrifHn, of San Francisco, Cal. (James H. Griffin, of New- 
York City, of counsel), for appellant. 
Lucius E. Varney, of New York City, for appellee. 

Before WARD, ROGERS, and MANTON, Circuit Judges. 

WARD, Circuit Judge. [1] United States reissued patent 14,182, 
to George E. Vandenburgh, for a concrète reinforcing bar, was held 
void for want of invention by the District Court for the Western Dis- 
trict of Pennsylvania in the suit of Vandenburgh v. Electric Welding 
Co., 259 Fed. 579, while the court below dismissed the bill in this case 
against the Concrète Steel Company for noninfringement. Both courts 
held that the originar patent did not contemplate collapsibility of the 
structure, because the spiral coil was described as rigidly fixed by kerf s 
and spurs on the reinforcing bar. For this reason it was held that 
claims 1 and 2 of the reissue, which were intended to cover collapsibility 
of the structure, were invalid, as too broad. We agrée in this conclu- 
sion. 

But claim 3 of the reissue is literally the same as claim 3 of the 
original patent, and claim 5 of the reissue is literally the same as 
claim 4 of the original patent. Thèse claims should be construed 
consistently with the spécifications, which are also literally the same 
in each patent, as meaning that the spiral coil is rigidly connected with 
the longitudinal bar at each point of contact. So construed, the claim 
describes a continuons spiral rigidly and integrally connected with 
kerfs and spurs in the bar, constituting a trusslike structure within 
the body of the concrète, resisting latéral and longitudinal strains, 
and which can be more cheaply manufactured than if the spiral were 
riveted or welded to the bar at each point of contact. 

[2] The defendant's witness Cummings frankly admits that this 
form of reinforcing structure was new in cernent work and has corne 
into gênerai use. The fact that claims 1 and 2 of the reissue are in- 
valid, as too broad, does not invalidate claims 3 and 5. Gage v. Her- 

®:»For other cases see Bame toplc & KBY-NUMBER In ail Key-Numbered Dlgests & Indexe* 
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ring, 107 U. S. 640, 646, 2 Sup. Ct. 819, 27 L,. Ed. 601. The defend- 
ant's structure when set up to receive the concrète is exactly the 
same as plaintiff's, except that the spiral coil is not rigidly fixed by 
kerfs and spurs on the bar. This enables the structure to be collapsed 
when not in use, a commercial improvement for purposes of shipment, 
but which does not justify the defendant's appropriation of the plain- 
tifif's structure. 
The decree is reversed, with half costs to the plaintifî. 



THE SCANDANAVIA IL 

(District Court, D. Maryland. May 23, 1919.) 

SHiPPiNd i®=>16 — Fbaudulently Obtaining and Usinq Certificate — En- 

rORCEMENT OF FORFEITTJBE DlSMISSAL OF LiBEL FOR DOUBT. 

Where there is at least a doubt as to whether Act Sept. 7, 1916 (Comp. 
St. §§ 8146a-814er[8]), creating the XJnited States Shipping Board, in any 
wlse affected the status of small craft under 20 tons, libel by the TJnlted 
States to enforce by forfeitnre the highly pénal provision of Rev. St. § 
4189 (Comp. St. § 7775), for fraudulently obtaining and using any certifi- 
cate of registry, enrollment, or lieense for a vessel, will be dismissed. 

In Admiralty. Libel by the United States against the Scandanavia 
IL Libel d'ismissed. 

Samuel K. Dennis, U. S. Atty., of Baltimore, Md. 
Edwin H. Brownley and John L. V. Murphy, both of Baltimore, 
Md., for respondent. 

ROSE, District Judge. The United States seeks the forfeiture of 
the gasoHne screwboat Scandanavia, because a lieense was fraudu- 
lently obtained and used for it. 

There is Httle question as to the facts. Prior to 1915, a firm trading 
as Bie & Schiott had been extensively engaged in the shipchandlery 
business at several American ports. In the year it was succeeded by 
a New Jersey corporation of the same name, the majority of whose 
stock was alien owned. In the fall of 1917 it had use for a gasoline 
launch, 'and contracted with a boat builder of Camden, N. J., to con- 
struct one for it. He did so, and the corporation paid him for it. 
When it was finished and ready for delivery, he made out his car- 
penter's certificate, and at the request of the corporation stated that 
the owner was one John Wilson. At that time Wilson, who has died 
since the institution of thèse proceedings, was a bookkeeper in the 
employ of the Bie & Schiott Company. He had no interest in the 
boat and had paid nothing for it. As it was of burthen of upwards 
of 5 tons and less than 20, it was Hcensed in his name; he making 
oath that he was its sole owner. 

In September, 1918, the United States Food Controller revoked 
the company's lieense as a food dealer. In conséquence, or partly in 
conséquence, of such revocation, it voted on October 19th, to dis- 
solve. The claimant, Gulbranson, took over the Baltimore and Nor- 
folk branches. He is of Norwegian birth, but was naturalized in» 
1917. He had been treasurer of the corporation since its formation, 

^zziFot other cases see same toplc & KBY-NUMBBK in ail Key-Numbered Digests & Indexes 
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and had been associated with its predecessor firm for a number of 
years. He needed a boat like the Scandanavia II for use in this port, 
and on October 21, 1918, at bis request, it was sent from New York 
to Baltimore; he agreeing to pay $2,300 for it. When it arrived 
hère, its captain called at the custom house, bringing its papers with 
him, and subseqnerttly the claimant himself came and requested that 
the boat be transferred to him. It was pointed ont that it was in the 
nanie of John Wilson, and that before it could be documented in 
the name of any one else a proper bill of sale must be executed. 
Gulbranson, on the 21st of October, presented a simple bill and re- 
ceipt from Wilson, but was told by the custom house officiai that a 
more formai instrument was required. Thereupon a regular bill of 
sale was executed by Wilson and sent to claimant. He knew that 
Wilson had never owned any interest in the boat, and that more than 
51 per cent, of the stock of the Bie & Schiott Company was, and al- 
ways had been, owned by aliens. Some of thèse f acts having corne to 
the attention of the custom house officiais, they refused to make the 
transfer. Nevertheless, on December 6, 1918, the claimant sent his 
check to Wilson for $2,300, in payment for the boat, and Wilson in- 
dorsed this check to Bie & Schiott Company. 

It is quite clear that Gulbranson was a purchaser with notice. It 
is therefore unnecessary to inquire as to whether the law is better 
stated in The Monte Christo, Fed. Cas. No. 9719, or in the Fredericka 
Schepp (D. C.) 195 Fed. 623. 

Section 4189 of the Revised Statutes (Comp. St. § 7775) provides the 
penalty of forfeiture for the fraudulent obtaining and using of any 
certificate of registry, enroUment, or license. The government says 
this statute applies. The claimant says it does not, because a certifi- 
cate is not obtained fraudulently, unless it is secured for some one 
to whom it could not hâve been lawfuUy issued, had the true facts 
been known. Weston v. Penniman, Fed. Cas. No. 17,455 ; Scudder 
V. Calais S. S. Co., Fed. Cas. No. 12,566. 

The first Congress in 1789 provided that no ship should be registered 
or enrolled unless it was wholly owned by a citizen or citizens of the 
United States. Act Sept. 1, 1789, c. 11, 1 Stat. 55. So anxious was it 
to prevent évasions of its policy in this respect that it withheld the 
privilège of registry from any ship owned in whole or in part by a 
citizen of the United States who usually lived abroad, unless he was 
an agent or a partner of some firm of American citizens actually car- 
rying on business in the foreign country in which he was living. 

By Act March 3, 1825, c. 99, 4 Stat. 129, provision was for the 
first time made for the documenting of vessels owned by American 
corporations; but even then, by its fifth section (Comp. St. § 7717), 
the président or the secretary of the corporation was required to make 
oath that, to the best of his knowledge and belief, no part of the ship 
was owned by any f oreigner, and this section remained the law for 33 
years, until it was repealed by Act June 11, 1858, c. 145, 11 Stat. 313. 
Since then the executive departments hâve granted documents to ves- 
sels owned by a corporation organized under the laws of any of the 
States, without inquiry as to the nationality of its stockholders. 
258 F.— 10 
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Congress, from time to time, gave more or less sanction to this 
practice. Act May 28, 1896, c. 255, 29 Stat. 188 (Comp. St. §§ 7707, 
7708). In 1911, Attorney General Wickersham officially advised the 
Secretary of Commerce and Labor that an American corporation, as 
respects the Shipping Acts, was an American citizen, no matter how 
large a proportion o£ its stock was owned by aliens. War is no re- 
specter of légal fictions, and, under stress of the world conflict, Con- 
gress, when it came, in 1916, to create the United States Shipping 
Board, declared that for the purpose of that act (Act Sept. 7, 1916, c. 
451, § 2, 39 Stat. 729 [Comp. St. § 8146aa]), no corporation should 
be deemed to be a citizen of the United States uniess the controUing 
interest therein was owned by citizens of the United States. Since 
the passage of the last-mentioned act, the Bureau of Navigation has 
refused to register, license, or enroU any vessel belonging to a cor- 
poration the majority of whose stock is not owned by American 
citizens. 

It was doubtless because of this ruling that the Bie & Schiott Com- 
pany falsely represented Wilson to be the owner of the Scandanavia 
II. Nevertheless the claimant argues that, whatpver may hâve been 
the deceitful purpose of Wilson and the officiais of the company which 
employed him, they did nothing which was in law f raudulent, because 
he says that the act of 1916 concerns itself with only two of the three 
classes of vessels of the United States, namely, those which are reg- 
istered, and those which are at once licensed and enrolled, and has 
nothing to do with those which, because they are under 20 tons burth- 
en, are licensed, but not enrolled. He relies upon the phrasing of the 
third paragraph of the ninth section of the Shipping Board Act (Comp. 
St. § 8146e), already mentioned. In that it is said : 

"When the United States Is at war * * * no vessel, régis tered or en- 
rolled and licensed under the laws of the United States, shall, without the ap- 
proval of the board, be sold, leased, or chartered to any person not a citizen 
of the United States." 

The presumption would be strongly against the fédéral Législature 
having intended to limit its définition of citizens in the manner now 
claimed, were it not that Congress, two years later, seems to hâve 
thought that it had. By the act of July 15, 1918, the word "document- 
ed," when used in connection with ships, is defined to mean: "Reg- 
istered, enrolled or licensed under the laws of the United States." 
The report of the House committee on merchant marine and fisheries 
(No. 568, House, 65th Congress, Second Session) déclares that the 
purpose in so doing was to "bring under the act vessels licensed, but 
not enrolled (i. e., ships under 20 tons). In view of the military value 
of even small vessels, this change is considered important." The 
report of the House committee was adopted by the Senate committee 
on commerce as a part of its report. Senate, 536, 65th Congress, Sec- 
ond Session. 

In the light of this fact, there is at least a doubt as to whether the 
act of 1916 in any wise aiïected the status of such small craft. The 
provision hère sought to be enforced is highly penaL 

The libel will be dismissed. 
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SOMMERVILLE v. CHESAPEAKE & POTOMAC TELEPHONE CO. * 

(Court of Appeals of District of Columbia. Submitted March 4, 1919. ûecided 

May 5, 1919.) 

No. 3190. 

1. Telegraphs and Téléphones <S=33(2) — Intereuption in Service — Con- 

TRACT. 

A téléphone contract, provlding that a proportionate part of the sub- 
scription price would be rebated for interruptions in service continuing 
after reasonable written notice to the company, but that no other liabillty 
sbould attach, relates only to interruptions taking place without com- 
pany's knovvledge, and Is inapplicable to a stoppage oic service for failure 
to pay disputed charges. 

2. Damages <S=»91(1) — Punitive Damages. 

Punitive damages are not allowed, except where défendant recklessly 
disregards the rights of plaintiff. 

3. telegbapns and telephones <s=»69 stoppage of service punitive 

Damages. 

PlaintifC téléphone subscriber held not entitled to punitive damages be- 
cause défendant téléphone company stopped serving him on account of his 
failure to pay disputed téléphone charges. 

4. Tblegeapiis and Téléphones <S=67(1) — Stoppage of Service — Damages. 

A téléphone company, which wrongfully stopped serving a subscriber 
because of his failure to pay disputed charges, is liable in damages for 
the resulting inconvenience, annoyance, and loss of time occasioned the 
subscriber. 

Appeal from the Suprême Court of the District of Columbia. 

Suit by J. Robert Sommerville against the Chesapeake & Potomac 
Téléphone Company. Judgment for plaintifï, and he appeals. Re- 
versed and remanded for a new trial. 

George E. Sullivan, of Washington, D. C, for appellant. 
Henry B. F. Macfarland, of Washington, D. C, for appellee. 

SMYTH, Chief Justice. Sommerville rented a téléphone from the 
Chesapeake & Potomac Téléphone Company under a contract whereby 
he was required to pay $3.25 a month in advance for its use. This gave 
him the right to 600 outgoing calls in a year, but he was obliged to 
pay an additional sum for ail such calls in excess of that number. A 
controversy arose between him and the company with respect to the 
number of calls. The company claimed that he had used 825, while 
he asserted that he had made only 739 calls. For this number he 
paid, and refused to pay for more. During July, 1913, a month for 
which he had paid $3.25 in advance, the company, without any notice 
to him, eut ofï his service for one day, claiming that he had failed to 
pay the amount due for the calls which he had used. 

Some 40 or 50 per cent, of Sommerville's business, that of selling 
engine room supplies, was donc over the téléphone. After his out- 
going service had been eut off, he could not talk with his customers 
over the téléphone, except when they "called him up." If he desired 
to initiate a call, he was not permitted to do so. In such case he was 
compelled to visit the patron with whom he wished to communicate 

^zsFor otber cases see same toplc & KBY-NUMBBR lu aU Key-Numbered Digests & Indexes 
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and explain wliy he was not allowed to use the téléphone. Thîs, lie 
says, caused him annoyance, inconvenience, and humiliation. In his 
contract with the téléphone company was this condition : 

"1. If the service Is interrupted otherwise than by the négligence or willful 
interférence of the subscrlber, a rebate at the minimum annual rate for the 
use of a station and for local messages, flxed In the schedule In force at the 
beglnnlng of the year In wblch the Interruption occurs, shall be made for the 
time such Interruption continues after reasonable notice In writing to the 
Company, but no other liablllty shall, in any case, attaeh to the company." 

Sommerville brought suit against the company for damages, alleg- 
ing that he was not indebted in any sum whatever at the time his serv- 
ice was eut ofï and that the company's action was without justifica- 
tion. The company defended on the ground that he was indebted to 
it, as above stated, and that hecause of this it had a right to do what 
it did. The court instructed the jury that if they found that Som- 
merville was not indebted to the company at the time the service was 
withdrawn, he would be entitled to damages, but limited the amount 
thereof to a proportionate part of the $3.25 which he had paid for 
the use of the téléphone for one month ; in other words, that since he 
was deprived of its use for only one day he could recover only one- 
thirtieth of that sum. In obédience te this instruction, the jury award- 
ed him 11 cents damages. 

It is claimed by Sommerville that the court erred in this instruction ; 
that he was entitled, not only to a proportionate part of the $3.25, but 
also to exemplary damages, and damages for the inconvenience and 
humiliation which he suffered. On the other hand, the company as- 
serts that under the provision of the contract quoted above his re- 
covery was limited to the amount paid by him to the company for the 
period, one day, for which it refused him service. 

[1] The jury having found that Sommerville was not indebted to 
the company at the time his service was withdrawn, we must accept 
that as a fact, and therefore proceed upon the theory that the action 
of the company was a violation of his contract. The only question, 
then, before us, relates to the measure of damages. We do not think 
the provision of the contract quoted has any bearing upon the matter. 
It relates to an interruption which takes place without the knowledge 
of the company, for it provides that the right to damages shall not 
accrue until "reasonable notice in writing to the company" shall hâve 
heen given. It does not cover an interruption which is knowingly 
and purposely caused, as hère, by the company itself. The act com- 
plained of, while in a sensé an interruption, was more in the nature 
of a termination of the contract for noncompliance with its terms. 
Nor does the concluding clause of the provision, which says "but 
no other liability shall, in any case, attaeh to the company," affect the 
matter. This, in our opinion, has référence only to the interruption 
mentioned in the first part of the provision, and was not intended to 
cover any and every dereliction of which the company might be guilty 
with respect to the duty which it owed to Sommerville. The measure 
of damages, we think, must be settled by the common law, and not by 
the contract. 
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[2,3] We at once put eut of view the contention of Sommerville 
that he is entitled to punitive damages. Such damages are never 
allowed, except where the act has been donc by the défendant, or by 
his authority, with a reckless disregard of the rights of the other 
party. Lake Shore, etc., Ry. Co. v. Prentice, 147 U. S. 101, 107, 13 
Sup. Ct. 261, 37 L. Ed. 97 ; Denver, etc., Ry. Co. v. Harris. 122 U. 
S. 597, 609, 7 Sup. Ct. 1286, 30 h. Ed. 1146; Woodward v. Ragland, 
5 App. D. C. 220, 229. Hère the company acted in good faith, be- 
lieving that Sommerville was indebted to it, and that it had a right to 
put an end to his service. 

[4] But we think that Sommerville is entitled to more than a pro- 
portionate part of the $3.25. While the inconvenience which he suf- 
fered was for a short period of time, the same .principle must apply 
as if it was for a month or more. It does not seem reasonable that 
in thèse days, when a téléphone is an indispensable adjunct to every 
Une of business, the inévitable inconvenience, annoyance, and loss of 
time caused to a subscriber by the wrongful action of the company 
in cutting ofï his service without notice should not be regarded as a 
proper subject for compensatory damages. To prove that one lost a 
certain number of dollars by reason of the company's action might 
be very difficult, and yet, we think, ail reasonable men would say that 
he was injured thereby. That the company may for just cause, such 
as the failure to pay his bills when the same hecome due, refuse to 
further serve a patron, we may concède (Southwestern Téléphone & 
Telegraph Co. v. Danaher, 238 U. S. 489, 35 Sup. Ct. 886, 59 L. Ed. 
1419, L. R. A. 1916A, 1208) ; but, when the company takes such ac- 
tion, it must kno\y at its péril that it has a valid reason for doing 
so. Hère, according to the verdict of the jury, it was wholly without 
justification. 

Nor is authority wanting for the proposition that the company must 
respond in damages for its action in a case like this. 

"The damage sustalned by the loss of a téléphone in its very nature is largf- 
ly composed of inconvenience and annoyance. That a person deprived of the 
use of the téléphone is materially damaged, ail will concède. What is the 
amount of damage in dollars and cents cannot be accurately stated by the 
party suing, for the reason that his damage consists not only in pecuniary 
losses ; but it consists in inconvenience, discomfort, and an annoyance, and it 
must he left to the jury to détermine what Is the damage sustained, taking 
Into considération the discomfort, the annoyance, and inconvenience suffered, 
together with aetual and pecuniary losses." Téléphone Co. v. Hobart, 89 Miss. 
252, 262, 263, 42 South. 349, 351 (119 Am. St. Rep. 702). 

In Shepard v. Milwaukee Gaslight Co., 15 Wis. 349, 82 Am. Dec. 
679, a case in which the défendant refused to furnish gas ta the plain- 
tifï, the court said: 

"The 'inconvenience and annoyance' occasioned directly by the wrongful 
act or refusai of the défendant are always legitimate items in estimating 
the damages in actions of this Ivind." 

See, also, Carmichael v. Téléphone Co., 157 N. C. 21, 72 S. E. 
619, 39 L. R. A. (N. S.) 651, Ann. Cas. 1913B, 1117; Cumberlana 
Téléphone & Telegraph Co. v. Jackson, 95 Miss. 79, 48 South. 614; 
Ives v. Humphreys, 1 E. D. Smith (N. Y.) 196, 202, 203. 
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In Balt. & Potomac Ry. Co. v. Fifth Bap. Church, 108 U. S. 317, 
329, 2 Sup. Ct. 719, 726 (27 !.. Ed. 739) tfiê- court dealt with damages 
fesulting from a nuisance which annoyed and distiirbed the plaintiff. 
It said : 

'"For such annoyanee and discomfart the courts of law will afford redress 
by giving damages against the wrongdoer • • » " 

— and concluded its opinion thus : 

"As wlth a blow on the face, there may be no arlthmetical rule for the 
estimate of damages. There Is, however, an Injury, the extent of which the 
jury may measure." 

The appellee seeks to distinguish the Hobart, Carmichael, and Jack- 
son Cases on the ground that they involved résidence and not business 
téléphones. But why should the rule with respect to business télé- 
phones be différent from that relating to résidence téléphones. In 
each case the right to recover a proportionate part of the rent paid 
must be admitted. In each the inconvenience and annoyanee which 
would naturally resuit from a breach of the contract must hâve been 
within the contemplation of the parties at the time the contract was 
entered into. If tlie householder is entitled to hâve a monetary value 
placed by the jury upon his annoyanee and inconvenience, why has 
not the business man the same right? We think he has, and we per- 
ceive nothing either in reason or in the adjudged cases which would 
warrant a contrary holding. 

The amount of damages properly recoverable in the case before 
us may not be large ; but, however this may be, we are convinced that 
where a public service corporation, like the appellee, breaches its 
duty to a patron by wrongfully depriving him of its service, it must 
respond in adéquate damages for the inconvenience, annoyanee, and 
loss of time resulting from such breach. 

The judgment is reversed, at the cost of the appellee, and the case 
remanded for a new trial in harmony with the views expressed in this 
opinion. 

Reversed. 



SHORB V. SPLAIN. 



(Court of Appeals of District of Columbia. Submltted Aprll 2, 1919. Dedded 

May 5, 1919.) 

No. 3237. 

1. Habbas Corpus ®=34, 27 — Commitment Must be Without Power. 

A writ of habeas corpus wlll not issue, unless the order of commltment 
was ntterly vold for want of power, and the wrlt cannot be used to per- 
form the office of a wrlt of errer or appeal. 

2. JUDQES <®=»25(2) AUTHOEITT OF INTERIM JUDGE CRIMINAL SENTENCE. 

A municipal court judge deslgnated for police court duty durlng the 
absence or dlsabllity of the regular police court judges, pursuant to Act 
Feb. 17, 1909, is not disqualified from passing sentence upon a prisoner he 
tried by the faet that the regular police court judges resumed thelr du- 
ties between trial and date of sentence. 

®=3For otber cases see same toplc & KEY-NUMBEiR in aU Key-Numbered Digests & Indexes 
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3. Habeab Corpus <ê=54 — Pleading — Sufficiency. 

Allégations in habeas corpus proceeding tliat plaintîffl was sentenced 
by a nmniripal court judge, who had been designatert as a substitute for 
police court Judges, and that at the tlme of the sentence the two regular 
judges were exercising their functions, Is insufflelent to show that the 
judge imposlng the sentence had previously surrendered his position to 
one of the regular judges. 

4. Habeas Cokptjs <S;=30(3) — Sentence — Technical Erroe. 

TJnder Act Cong. Feb. 26, 1919, requlring appellate courts to disregard 
technicalities not affecting substantial rights, etc., a habeas corpus writ 
will not issue to release a prisoner merely becuuse he was sentenced by 
a municipal court judge designated to temporarily préside in the police 
court, instead of by one of the regular police court judges, who had re- 
sunied their dutles. 

Appeal from the Suprême Court of the District of Columbia. 
Habeas corpus proceeding by Frank Shore against Maurice Splain. 
From a judgment dismissing the pétition, plaintiff appeals. Affirmed. 

Alexander Wolf, of New York City, and James L,. Pugh, Jr., of 
Washington, D. C, for appellant. 

John E. Laskey, U. S. Atty., and Bolitha J. Laws and Paul B. 
Cromehn, Asst. U. S. Attys., ail of Washington, D. C, for appellee. 

SMYTH, Chief Justice. This is an appeal from a décision of the Su- 
prême Court of the District dismissing âhore's application for a writ of 
habeas corpus. Shore had been tried and convicted in the police 
court of betting on horse races in violation of the statute. His con- 
viction took place in July, 1918. Hon. John P. McMahon, a judge of 
the municipal court, presided at the trial under a désignation by the 
Chief Justice of the Suprême Court, made in pursuance of an act of 
Congress approved February 17, 1909 (35 Stat. 624, c. 134), and which 
authorized him "to discharge the duties of either of the judges of 
the police court during their sickness, vacation or disability until the 
Ist of January, A. D. 1919." At the time of the trial one of the reg- 
ular judges of the police court was absent. 

In due time a motion for a new trial was filed by Shore and argued 
before Judge McMahon. At the request of Shore, September 7th 
was fixed as the day on which the court should pass upon the mo- 
tion, and, in the event that it was overruled, sentence the défendant. 
On that date Judge McMahon overruled the motion, and, without any 
objection by Shore, sentenced him to serve a term of 90 days in jail 
and pay a fine. Judge Hardison, one of the regular judges of the 
police court, on October 7th ordered that Shore he taken into cus- 
tody by the marshal for the purpose of being removed to the jail, 
that he might serve his sentence. The marshal, in obédience to this 
order, took him in charge. Thereupon Shore sued out this writ, 
claiming that he was illegally restrained of his liberty. It appears, 
without contradiction, that at the time Judge McMahon sentenced 
Shore the two regular police judges were in court discharging their 
duties. 

Appellant urges that when Judge McMahon pronounced the sen- 
tence he was neither a judge de jure or de facto, and therefore that 

@=;>B'or other cases eee same topic & KBY-NUMBER in aU Key-Numt>ered Dlgests & Indexée 
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the sentence was void; but he says that either of the regular judges 
of the police court had légal authority to sentence him. If this be cor- 
rect, was not the order of Judge Hardison, one of the regular judges, 
by which the marshal took the appellant into custody, valid? This 
order was made for the purpose of executing the sentence of Judge 
McMahon. Thus Judge Hardison in effect made that sentence his 
own and took steps to enforce it. We suggest, but do not décide, 
the question. 

[1-3] It is settled law that — 

"Uniess the order of commltment was utterly void for want of power, this 
application must be denied. The writ of habeas corpus is not to be used to 
perform the office of a writ of error or appeal." In re Tyler, 149 U. S. 164, 
180, 13 Sup. et. 785, 789 (37 L. Ed. 689). 

When applied to the case atbar, this principle means, as we under- 
stand it, that, if the act of Congress under which Judge McMahon 
was selected affords any warrant for deciding that he was authorized 
to impose the sentence, the writ must be ref used. That act says : 

"In case of sickness, absence, disability, expiration of term of service of or 
death of either of the judges of the police court or of the juvénile court, any 
one of the justices of the Suprême Court of the District of Columbia may 
designate one of tÏÏe judges of the municipal court to discharge the dutles of 
said judges until such disability be renioved or vacancy flUed. The justice so 
designated shall take the same oath prescribed for thèse judges." 

According to the appellant the moment the disability of the regular 
judge is removed, the power of the designated or spécial judge 
ceases, even though he may be in the midst of an important trial,^ 
thus rendering nugatory ail that had been donc in the trial up to that 
tim.e. Such a construction would lead to great public inconvenience 
and should not be adopted if it can be avoided. Hawaii v. Mankichi, 
190 U. S. 197, 23 Sup. Ct. 787, 47 h. Ed. 1016; lau Ow Bew v. 
United States, 144 U. S. 47, 12 Sup. Ct. 517, 36 L. Ed. 340; Bird v. 
United States, 187 U. S. 118, 124, 23 Sup. Ct. 42, 47 L. Ed. 100. 

It was undoubtedly the intention of Congress in providing for a 
temporary judge, that he should perform the duties of the position 
during his incumbency and complète any work entered upon by him 
before he withdrew from the place; otherwise, as in the case of a 
trial, much of his effort might come to naught if the return to duty 
of the regular judge had the efïect of terminating his authority, and 
thus the purpose of Congress in providing for a substitute judge 
would be defeated in many cases. The fact that this interprétation 
may authorize the présence temporarily of three de jure judges of the 
court does not militate against it, for Congress has the power to pro- 
vide for as many judges of the court as it may think proper. 

A statute quite similar to the one we are examining has been the 
subject of juridical détermination in several states. State v. Steven- 
son, 64 W. Va. 392, 62 S. E. 688, 689, 19 E. R. A. (N. S.) 713; State 
v. Bobbitt, 215 Mo. 10, 30, 114 S. W. 511; Bohannon v. Tabbin 
(Ky.) 76 S. W. 46, 49; Bedford v. Stone, 43 Tex. Civ. App. 200, 95 
S. W. 1086; State ex rel. v. Williams, 136 Mo. App. 330, 336, 117 
S. W. 618; Mayer v. Haggerty, 138 Ind. 628, 38 N. E. 42; Fisher 
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V. Puget Sound Brick, etc., Co., 34 Wash. 578, 76 Pac. 107. In 
State V. Stevenson, a criminal case involving the death sentence, the 
défendant pleaded guilty before a spécial judge wlio took time there- 
after to consider of his judgment. While he was doing so the regular 
judge returned, assumed the bench, and sentenced the prisoner. Tlie 
statute under which the spécial judge was appointed provided tliat 
he should serve in the absence of the regular judge. It was argued 
that the moment the regular judge appeared the authority of the 
spécial judge ceased; therefore, that the sentence by the regular judge 
was valid. But the court, after reviewing the décisions of its own 
and other states upon the question, ruled: 

"That the return of the regular judge would not oust the spécial judge of 
Jurisdiction to try and finally dispose of any case beguu before him." 

The Kentucky court in the Bohannon Case, supra, said : 

"The fact that the regular judge returned before the case was finally dis- 
posed of by the spécial judge in no wise nullified the jurisdiction of the lat- 
ter. It would create inextricable confusion if, after a spécial judge, elected 
because of the absence of the regular judge, had commenced the trial of a case, 
his jurisdiction to further try it should be ousted by the return of the regular 
judge. It needs no argument to demonstrate the hardship and expense to 
litigants which would arise upon the adoption of such a principle." 

In the event of a vacancy in this court on account of the absence of 
one of its members, the remaining members are authorized to desig- 
nate a justice of the Suprême Court of the district to sit in his place 
"while such vacancy * * * shall exist." Code, § 225. Between 
the submission of a case and its final disposition weeks may intervene. 
and if during that period the justice whose place the additional jus- 
tice had taken must remain away from the court, although ready to 
act, it would greatly impede the dispatch of the public business hère. 
Ever since the organization of the court it has been the practice for 
the additional justice to participate in the opinions and judgments in 
cases argued before the court while he was on the bench, although the 
regular justice whose place he had been appointed to fiU had returned 
to his duties before the judgments were announced. The right of the 
additional justice to do so has never been questioned by any one so far 
as we know. 

We think Judge McMahon was a de jure judge when he sentenced 
Shore ; but, if not, he was at least a de facto one. He claimed the 
right to act as one of the judges of an existing court by virtue of 
the appointment made by the Chief Justice, who, under the statute, 
had the right to make it. He had taken the oath of office some time 
before, and for quite awhile had been exercising the functions of a 
judge of the court by virtue of the appointment. The officers of the 
court recognized him as one of its judges. No one, not even the 
appellant, questioned his right to the power which he assumed. He 
had entered the position rightfuUy, and, so far as this record shows, 
he continued in it up to the time when he pronounced the sentence. It 
is alleged that at the time of the sentence the two regular judges were 
in court exercising their functions, and from this it might be in- 
ferred that he had surrendered his position to one of them; hat in a 
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proceeding of this kind, where ît is claimed that his act was void; 
mère inference is not enoiigh to establish the necessary fact. There 
should be a direct allégation that he had surrendered the place, and 
this is wanting. "The resuit of the authorities is," says the Suprême 
Court of the United States in Ex parte Henry Ward, 173 U. S. 452, 
456, 19 Sup. Ct. 459, 460 (43 h. Ed. 765) that "the title of a person 
acting with color of authority, even if he be not a good officer in 
point of law, cannot be collaterally attacked." Judge McMahon was 
certainly acting under color of authority. 

In Smith v. Sullivan, 33 Wash. 30, 73 Pac. 793, the statute pro- 
vided that, in case of the temporary absence or disability of the police 
judge to act, the mayor should appoint a police j.udge pro tempore. 
Under this authority the mayor designated one Miller. The acting 
judge tried and sentenced Smith for a violation of a city ordinance. 
At that time the regular police judge was personally within the ter- 
ritory over which the police judge had exclusive jurisdiction, and was 
not incapacitated from discharging his judicial functions. In view 
of this, it was argued that Miller's act in sentencing Smith was void. 
The court rejected the contention, and ruled that Miller was a de 
facto, if not a de jure, judge. 

[4] Moreover, the appellant in his brief argues that "either of the 
regularly appointed judges of the police court had the légal author- 
ity to impose the sentence." His complaint is, not that he should not 
hâve been sentenced, but that the act should hâve been performed by 
another person. This savors of a technicality involving no substantial 
right. By a récent act of Congress, approved February 26, 1919 (40 
Stat. 1181, c. 48), it is provided that on appeal: 

"In any case, civil or crimlnal, the court shall give judgment after an ex- 
amination of the entire record before the court, without regard to teehnical 
errors, defects, or exceptions whIch do not alïeet the substantial rights of 
the parties," 

This is a command to which fédéral courts must listen, and it sup- 
plies an additional reason for holding that the court below commit- 
ted no error in dismissing the pétition of the appellant, Shore, for the 
writ of habeas corpus. 

The judgment is affirmed, with costs. 

Affirmed. 



McCURbEY V. NATIONAL SAVINGS & TRUST CO. 

(Court of Appeals of District of Columbia. Submitted April 3, 1919. De- 

clded May 5, 1919.) 

No. 3207. 

1. Appeal and Eeboe i©=»692(1) — Resbbvinq Geounds fob Review— Evi- 
dence. 

Sustalning objection to a question does not establish réversible error, 
where the record does not Indicate nature of testiinony expeeted to be 
ellcited. 

®=5>For other casea see Bame toplc & KEY-NUMBEE in ail Key-Numbered Digests & Indexes 
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2. WlTNEBSES <g=9l78(3) — ^TeANSACTIONS WITH DECEDENT— DECLABATIONS OF 

Dbcedeînt — Waivek or Incompetency. 

Wliere plalntifif testifled she rendered services to defendant's testate 
under a contract made by a third party in behalf of deceased, a ques- 
tion on cross-examlnation relative to that contract dld not waive tlie 
protection of Code of Law 1901, § 1064, prohibiting a surviving party tes- 
tifying regardlng déclarations of a deceased, so as to permit pîalntifC to 
thereafter testify to a contract made directly with deceased. 

3. Appeal and Ebkob <S=1058(2) — Habmless Ebrob— Evidence. 

Excluding a conversation is not réversible error, where witness was 
later permitted to state the conversation. 

4. Witnesses ®=»163 — Competency— Declabations ov Décèdent. 

Code of Ijaw 1901, § 1064, providing that, if one of the parties to a 
transaction dies, the other party caunot testify as to deceased's déclara- 
tions, etc., prohlbits a surviving party from testifying regarding state- 
ments such party heard deceased inake" to third parties. 

5. Witnesses <S=»247 — Stbikino Out Abgtjmentative Statements. 

Where a vpitness ansveered on cross-examlnation that she did not make 
a certain statement "because It wouldn't have been the truth," the quot- 
ed words were properly stricken as argumentative. 

6. Appeal and Eebob <ê=>1047(3) — Habmless Bbroe— Evidence. 

Where a witness, upon being asked what services plalntifE rendered, 
replied that it was difBcult to answer, "for she dld everything," striking 
the quoted words is not réversible error, where the witness was later 
permitted to state what services she had observed plaintiff rendering. 

7. Teial <S=252(12) — Instbuctions— Value of Seevices— Evidence. 

Where plaintiff alleged she rendered services under an express con- 
tract flxing a specifled monthly compensation, and there was no évidence 
regarding the reasonable value of her services, requested Instructions, 
based upon the theory that plaintiff might recover on a quantum meruit, 
were properly refused. 

8. Limitation of Actions <®=>21(3) — Period — Contract Actions. 

Where plaintiff claimed she rendered services to defendant's testate 
under an express contract for a specifled monthly compensation, and 
more than three years elapsed between the date payment became due and 
the brlnging of action, the claim is barred by Code of Law 1901, § 1265 
prescribing a three-year limitation period for actions on express or im- 
plled contracta, etc. 

9. Teial <@=>235(1) — Instbuctions — Evidence. 

In action to recover for services rendered defendant's testate, a charge 
that verbal statements, repeated a long time after by those who heard 
them, are llkely to be affected by a fallure to remember exactly, etc., 
was not Improper, where the trial court also stated he expressed no 
opinion concerning the weight of the évidence. 

Appeal from the Suprême Court of the District of Columbia. 

Action by Cornelia P. McCurley against the National Savings Sa 
Trust Company, executor of the estate of Josiah Bellowrs, deceased. 
Judgment for défendant, and plaintifï appeals. Affirmed. 

Daniel W. Baker and William E. Leahy, both of Washington, D. 
C, for appellant. 

J. J. Darlington and W. C. Sullivan, both of Washington, D. C, 
for appellee. 

SMYTH, Chief Justice. The appellant as plaintifï below brought ac- 
tion on the money counts against the appellee as executor of the estate 
of Josiah Bellows, deceased, to recover $16,297.84; a balance alleged to 

^ïjjFor other cases B?e eame topio & KBY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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be due her for personal services, and explained her déclaration by a bilî 
of particulars which reads: 

"To services as housekeeper, attendant to Helen Bellows, wlfe of Joslab 
Bellows, and Joslah Bellows, for managing the estate and doing ail work in 
and about tlie house, nurslng and carlng for Iwth Helen Bellows and Josiah 
Bellows, attending to the business of Josiah Bellows, coUeeting rents, and 
doing the banking business of Josiah Bellows, superlntendlng repairs of prop- 
erty, and looking after ail the business, and caring for him and hls wlfe when 
they were unable to care for theraselves, and devoting ail her time to the 
interest of Josiah Bellows, and his estate, ail covering a period of from July 
22, 1901, to June 17, 1915, at rate of $125 per month." 

The jury found against her, and from a judgment in favor of de- 
fendant she appeals, assigning only 42 errors, ail of which, with the 
exception of 3, are pressed. Of those argued 23 deal with the refusai 
of the court to permit certain questions propounded to witnesses to be 
answered, 2 with the action of the court in striking out testimony, 
1 with its refusai to strike out évidence, 7 with the refusai by the court 
of requests made by the plaintiff for instructions to the jury, and 6 
with instructions given by the court. We hâve considered them ail 
carefully, but to analyze each and set down hère the resuit of our work 
would expand this opinion far beyond its permissible limits; nor do 
we think it necessary to do so for the proper disposition of the con- 
trolling questions in the case. 

[1] With respect to the'first group of assignments, the plaintiff in 
no instance, except one, which we shall examine presently, disclosed to 
the court what she expected to prove by the answers excluded. This 
is fatal to those assignments. A ruling of the court that a question 
propounded by a party to his own witness should not be answered must 
be followed by an offer of the testimony expected, or by something 
which would clearly indicate it, if it is desired to reserve the point for 
review in this court. De Forest v. United States, 1 1 App. D. C. 458, 
460; Turner v. American Security & Trust Co., 29 App. D. C. 460, 
469. See also Tuttle v. Wood, 115 lowa, 507, 88 N. W. 1056; Riley 
V. Missouri Pacific Railroad Co., 69 Neb. 82, 95 N. W. 20; Tietien 
V. Snead, 3 Ariz. 195, 24 Pac. 324; Leverett v, Bullard, 121 Ga. 534, 
536, 49 S. E. 591; State ex rel. Repp v. Cox, 155 Ind. 593, 596, 58 
N. E. 849; Boisvert v. Ward, 199 Mass. 594, 597, 85 N. E. 849; Hath- 
away V. Goslant, 77 Vt. 199, 208, 59 Atl. 835. We are unable to say in 
the présent case whether or not the forbidden testimony would be fa- 
vorable or unfavorable to the plaintiff. We might assume that it would 
support her case, but we are not permitted to do this. There is no pre- 
sumption that the court erred. Appellant, if she would succeed hère, 
must establish error afifirmatively. Cliq"uot's Champagne, 3 Wall. 114, 
140, 18 L. Ed. 116; Sturges v. Carter, 114 U. S. 511, 522, 5 Sup. Ct. 
1014, 29 L. Ed. 240; Bear Lake, etc., Co. v. Garland, 164 U. S. 1, 25, 
17 Sup. Ct. 7, 41 t. Ed. 327. 

[2] Even if there were proper offers of testimony, the resuit would 
be the same. The chief complaint upon this basis relates to the refusai 
of the court to permit the plaintiff on redirect examination (a) to state 
her alleged contract with M;r. Bellows and (b) to relate statements 
made by Mr. Bellows to third parties, in plaintiff's hearing, with re- 
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spect to the contract. In her examination in chief the plaintiff said 
that the contract under which she went to work for Bellows was made 
with her by Mrs. May L. Dickerson, acting, the context shows, for Bel- 
lows. She then described fully what she did while in Lis employ. In 
the course of the récital she stated that her son lived with her at the 
Bellows house, her husband having died some time before. On cross- 
examination counsel for the défendant asked her this question : "Was 
it not a distinct part of your contract of employment that your hus- 
band — son and husband — should not be there?" To which she an- 
swered, "There was nothing in the contract about that." The ques- 
tion clearly referred to the Dickerson contract, for up to that time 
there was no mention of any other, and was proper cross-examination. 

Later the plaintifï was recalled for further direct examination and 
was asked to state the full contract that she had with Mr. Bellows. 
The record discloses that the manifest purpose of this was, not to 
restate the Dickerson contract, but to prove another contract — one 
which she claimed to hâve made with Mr. Bellows personally. An ob- 
jection to the question was sustained on the footing that the witness 
was incompétent under section 1064 of the Code to testify to any trans- 
action with the décèdent. It is now urged that by the above question 
on cross-examination the défendant waived the protection of the Code, 
and that it was therefore compétent for plaintifif to testify to a con- 
tract with Mr. Bellows personally. This might be so, if the question 
on cross-examination related to such a contract ; but, as we bave seen, 
it did not. It concerned the Dickerson contract only, and did not open 
the door to an investigation of any other contract. 

[3] On cross-examination the plaintifï was asked whether or not she 
made certain statements to the witness Stetscn, representing the de- 
fendant trust Company, when she received $30 f rom him and gave him 
a receipt therefor, to which she responded with qualified answers. 
There were two receipts. The first stated that the money was received 
"as housekeeper for décèdent" ; the second, that it was received on ac- 
count. She desired to explain the receipts, and so her counsel on re- 
direct examination asked her to give the whole conversation which 
she had with Stetson at the tinie the first one was given. The court 
refused to let her do this. Thereupon her counsel noted an exception 
and ofifered to show by the witness that she had received the money, not 
for housekeeping, but merely as an advancement "on a contract that 
had been made with her." 

Défendant contended that the plaintifï was a mère housekeeper, 
while she asserted, as her bill of particulars shows, that her duties were 
of a varied character and much more important than those involved in 
housekeeping. Later she was permitted to say that she did not receive 
the money "for wages as housekeeper." "I told him [Stetson] that 
I was only — that bill was only a portion of my allowance." In the 
same connection this question was put to her: "I know, but I mean 
the $30 receipt, account of claim for wages as housekeeper for dé- 
cèdent. What conversation did you hâve with Mr. Stetson about 
that?" To which she answered, "Just exactly as I told you, that there 
was that much due to me on this stipulated amount that he was giving 
tne." At first reading the record would seem to indicate that it was 
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the purpose of the court to strike out this answer, but a doser examina- 
tion_ shows that subsequently the parties agreed that it had not been 
eliminated. Thus it appears that, notwithstanding the previous ruling 
of the court, she was allowed to state her conversation with Mr. Stet- 
son at the time the receipt in question was given, and, this being so, 
she has no cause for complaint because she was denied that right in 
the first instance. 

Af ter the two receipts had been placed in évidence, the plaintiff mov- 
el to strike them out on the ground, as stated, that the court had not 
permitted her "to show fully the conversation that surrounded the mak- 
ing of the receipts." As we hâve just said, this contention finds no sup- 
port in the record. 

[4] Appellant asserts that she should hâve been permitted to testify 
to statements made by Mr. Bellows to third parties in her hearing. 
Section 1064 of the Code provides : 

"If one of the original parties to a transaction or contract has, since the 
date thereof, died, * * * the other party thereto shall not be allowed 
to testify as to any transaction wlth or déclaration or admission of the said 
deceased" 

— unless the privilège has been waived as provided in the section. 
There was no waiver hère. The prohibition of the statute goes to any 
transaction with or déclaration or admission of the deceased. 

Appellant urges that if the admission was made to a third person, 
but in the hearing of the other party, the latter may testify to it. For 
this there is no warrant in the statute. It clearly forbids the surviving 
party to testify to any admission of the deceased made with respect 
to a transaction had with him. As Mr. Justice Morris said in Dawson 
V. Waggaman, 23 App. D. C. 428, the Code "is too plain and explicit 
to allow of any controversy in this regard. The provision is a just one 
and the testimony was properly excluded." To the same effect are 
Patten v. Glover, 1 App. D. C. 466; M'anogue v. Herrell, 13 App. D. 
C. 455. Like statutes in other jurisdictions are construed according to 
the views just expressed. Brader v. Brader, 110 Wis. 423, 85 N. W. 
681 ; Heinisch v. Pennington, 73 N. J. Eq. 456, 68 Atl. 233 ; Wilder 
V. Wilder, 138 Ga. 573, 75 S. E. 654; Parks v. Caudle, 58 Tex. 216, 
221 ; Nicholson v. Kilbury, 80 Wash. SOO, 141 Pac. 1043. 

When examined with respect to the statute they construe there is 
nothing in the décisions cited by appellant contrary to.our holding. In 
those cases the statute prohibited only transactions and communica- 
tions between the survivor and the décèdent. This is illustrated by 
Withers v. Sandiin, 44 Fia. 253, 262, 32 South. 829 ; Mollison v. Ritt- 
gers, 140 lowa, 365, 366, 118 N. W. 512, 29 L. R. A. (N. S.) 1179; 
McCall V. Wilson, 101 N. C. 598, 600, 8 S. E. 225 ; In re Estate of 
Powers, 79 Neb. 680, 682, 113 N. W. 198. Our Code is quite différ- 
ent. It excludes "any * * * déclaration or admission of the said 
deceased" — not merely those which were had between the survivor and 
the deceased, but any. Even in New York, where the statute makes 
the witness incompétent only as to "any communication between the 
witness and the deceased person," it was held in a very persuasive 
opinion (Griswold v. Hart, 205 N. Y. 384, 98 N. E. 918, 42 E. R. A. 
[N. S.] 320, Ann. Cas. 191 3E, 790), that it closed the lips of the sur- 
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vivor as to communications with third parties which he heard but in 
which he did not participate. Wigmore in liis work on Evidence (chap- 
ter 33, § 578 [referred to in the brief as section 78]), cited by appel- 
lant, criticizes ail statutes on the subject as "based on a fallacious and 
exploded principle." His argument might be enlightening if address- 
ed to the Congress, but it does not help in solving the question before 
us, for, no matter what the basis of the statutes may be, the courts 
must enforce them while they exist. 

[5, 6] Mrs. McCurley was asked on cross-examination if she did 
not tell another person a certain thing, to which she replied, "I never 
told her anything of the kind, because it wouldn't hâve been the truth." 
The court on motion struck out the words "because it wouldn't hâve 
been the truth," and in doing so no error was committed. The answer 
was argumentative. Another witness was asked to tell just what Mrs. 
M'cCurley did in the Bellows family, and she answered, "Why, that is 
rather a hard question to tell just what she did, for she did every- 
thing." The court struck out "for she did everything." This was hard- 
ly an answer to the question. Besides, its erasure from the record 
could not hâve worked any préjudice to the plaintiff, in view of the 
fact that in response to the next question the witness was allowed to 
State what she obseryed Mrs. McCurley do for the Bellows family. 

[7] The requests for instructions which were refused by the court 
were based on the theory that the plaintiflf was entitled to recover ac- 
cording to the value of her services — upon a quantum meruit; but 
this overlooks the fact that her bill of particulars, by which she is 
bound, stated that she had an express contract under which she was 
to be paid for the services enumerated in the bill "at rate of $125 per 
month." The value of her services was immaterial, for she had, ac- 
cording to her theory, a contract by which Mr. Bellows was obligated 
to pay her a fixed sum, irrespective of their value. Moreover, there 
is not a particle of testimony in the record tending to show what the 
value of her services was. Therefore there was nothing upon which 
the jury could hâve based a verdict for their value. Clearly, the court 
committed no error in this regard. 

[8] It is said in the brief that the court confused the jury on the 
question of the statute of limitations. We do not think so. There 
was évidence tending to show that, after money for her services be- 
came due to Mrs. McCurley, she permitted it to remain in the hands 
of Mr. Bellows. The jury were told by the court that, if more than 
three years had elapsed between the date on which it fell due and the 
bringing of the action, ail claim for it would be barred by the statute 
of limitations. In this we can perceive nothing obnoxious to the law. 
Code, § 1265. 

[9] Finally, it is asserted that the court erred in an instruction 
which it gave concerning the weighing of the testimony of the wit- 
nesses by the jury. The court said that in discharging this duty they 
had— 

"the right to consider the well-reeognized condition that surrounds * ■ * * 
verbal statements which are repeated a long tinie afterwards by those who 
hearcl them. Those inllrmities include * * * the fallure to remember 
fxactly, * * * and the inability, with the best of intention, accurately 
to repeat, what was said." 
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We see nothing improper in thèse observations. They are in accord 
with the practical expériences of men. The jury, with thèse sugges- 
tions to guide them, were left wholly free to weigh and détermine the 
facts according to their best judgment, for the learned trial justice 
had told them that he expressed no opinion concerning the weight of 
the évidence. Wiborg v. United States, 163 U. S. 632, 656, 16 Sup. 
Ct. 1127, 1197, 41 L. Ed. 289; Simmons v. United States, 142 U. S. 
148, 153, 12 Sup. Ct. 171, 35 L. Ed. 968; Union Pacific Railroad Co. 
V. Thomas, 152 Fed. 365, 371, 81 C. C. A. 491. 

We are satisfied that the appellant's case was fully and fairly sub- 
mitted to the jury, and that, under the law, she has no just cause for 
complaint. For this reason the judgment should be, and it is, af- 
firmed, with costs. 

Affirmed. 



In re AMERICAN STEEL FOUNDRIES.* 

(Court of Appeals o£ District of Columbia. Submitted March 12, 1919. 
Decided May 5, 1919.) 

No. 1218, Patent Appeals. 

Tkadb-Mabks and Tkade-Names iS='20 — Registbation — "Simplex" Part ov 

CORPOBATE NamE. 

The Word "Simplex," as a trade-mark for brake riggings, was properly 
refused reglstration, wliere several corporations used tliat word as the pre- 
dominating one in their corporate names. 

Appeal from the Commissioner of Patents. 

Application by the American Steel Foundries to register a trade- 
mark. From a Patent Office décision, refusing registration, the appli- 
cant appeals. Affirmed. 

George L. Wilkinson, of Chicago, 111., for appellant. 
Théodore A. Hostetler, of Washington, D. C., for Commissioner of 
Patents. 

PER CURIAM. The Patent Office refused registration of the 
word "Simplex" as a trade-mark for brake riggings, on the ground 
that it was merely the name of a corporation, and several corporations 
are referred to in the opinion of the Office denying the registration 
which hâve the word "Simplex" as the predominating word in their 
respective names. The refusai is in accord with our décisions. As- 
bestone Co. v. Carey Mfg. Co., 41 App. D. C. 507; In re United Drug 
Co., 44 App. D. C. 209; Mansfield Tire & Rubber Co. v. Ford Motor 
Co., 44 App. D. C. 205 ; Burrell v. Simplex Electric Heating Co., 44 
App. D. C. 452 ; Simplex Electric Heating Co. v. Ramey Co., 46 App. 
D. C. 400. 

For the reasons given by the Assistant Commissioner in his opinion, 
which appears in the record, where he reviews ail the contentions of 
the applicant in the light of the adjudged cases, we affirm the décision 
of the Patent Office. 

Affirmed. 

^:=>For other cases see same toplc & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
*CertIorarl granted 250 V. S. -^, 40 Sup. Ct. 10, 64 U Ed. — . 
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FARRELL v. EDWARD RUTLEDGB TIMBER CO. et aL 

(Circuit Court of Appeals, Nlnth Circuit. May 19, 1919.) 

No. 3276. 

1. Public Lands ®=>106(1) — ^LiEtr I<ands — Land Office Findinqs. 

A land office décision, sustaining a lieu land sélection upon authority 
of its previous décision that unsurveyed lieu lands listed by railway 
companies were designated with reasonable certainty by descriptions ap- 
plicable to tbem after they should bave been surveyed, held not a find- 
ing of fact that lands were described wlUi reasonable certainty. 

2. Public Lands <S=582 — Lieu Land Sélection — Sufficiency of Desckiption. 

Désignation of railroad lieu lands by description whlch would apply to 
tbem after they should hâve been surveyed 1iel4 not to descrlbe them with 
a reasonable degree of certainty as required by Act March 2, 1899, when 
applied to land separated by 7% miles of rough, mountainous, and tim- 
bered country from a known survey. 

Appeal from the District Court of the United States for the North 
ern Division of the District of Idaho ; Frank S. Dietrich, Judge. 

Suit by Beldon M. Delany, for whom Alra G. Farrell was substi- 
tuted, against the Edward Rutledge Timber Company, and the North- 
ern Pacific Railway Company. Decree for défendants, and plaintiff 
appeals. Reversed and remanded, with directions. 

Beldon M. Delany brought a suit in the court below to hâve the Edwa;rd Rut- 
ledge Timber Company, a corporation, declared a trustée for him of the legàl 
title to a quarter section of land of whlch he claimed to be the équitable own- 
er by vîrtue of settlement and subséquent entry and final proof under the 
homestead laws of the United States. The facts as found by the court below 
are that on July 5, 1901, the Governor of the state of Idaho applied to the Sur- 
veyor General of the state, and to the Commlssioner of the General Land 
Office, under the Act of August 18, 1894 (28 Stat 394, c. 301), for a survey of a 
township of unsurveyed lands, including the land in controversy. On July 
15, 1901, the application was flled in the office of the Commlssioner of the 
General Land Office. Thereafter the state complled with the requirements of 
the act and obtalned title to some of the lands covered by its application, but 
not the lands involved In thls suit. 

On July 23, 1901, under the Act of March 2, 1899 (30 Stat. 993, c. 377), the 
Northern Pacific Railway Company flled its lieu sélection list in the local 
land office at Cœur d'Alêne, Idaho. On or about May 1, 1902, W. B. Leach, a 
citizen of the requisite âge and quallfled to make homestead entry, having no 
knowledge of the application of the state or of the flling of the lieu sélection 
llst by the railway company, settled upon a portion of the vacant, unoccupied 
public domain of the United States whlch was afterwards by the officiai sur- 
vey found to be the northeast quarter of section 20, township 43 north, range 
4 E. B. M., and he continuously resided and made hls home thereon until June 
21, 1903, when he sold hls clalm and improvements to Delany, who was also 
a citizen and compétent to acquire land under the homestead laws. Delany 
establlshed his home on the land, with the intention of entering the same un- 
der the homestead laws of the United States when open for entry, and he 
Improved and cultlvated the land and continuously made hls home thereon 
until after the commencement of this suit. On June 4, 1909, the land was sur- 
veyed and opened to settlement. 

On June 10, 1909, Delany made hls application to enter the quarter section 
on whlch he resided under the homestead laws, and on November 20, 1912, he 
oftered final proof. His homestead entry was rejected on the ground that It 
was in conflict with sélection by the state of Idaho. From that décision he 
appealed to the Commlssioner of the General Land Office, and on December 

^ssFor otlfer cases see same toplc & KEY-NCMBER In ail Key-Numbered DlgesU & Indexes 
258 F.— 11 
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16, 1909, the commissloner sustalned the décision of the local land office, and 
ruled tliat the rlght of the state was prior, and that Delany'e application was 
properly rejected on that ground. On June 28, 1915, the clalms of the state 
of Idaho wer^ canceled, and on July 9, 1915, Delany's homestead application 
was held for rejection on the ground that It was in conflict wlth the sélections 
of the rallway company. Delany appealed to the Secretary of the Interior, and 
on November 18, 1915, the Secretary afflrmed the décision of the General Land 
Office on the ground that the rallway company had the right to make a valid 
application for the land notwithstandlng the claim of the state of Idaho. 
Patent was issued to the rallway company, and the land was thereafter con- 
veyed to Edward Eutledge Timber Company. It was shown that when Leach 
made his settlement on the land he blazed a Une around hls claim to locate 
hls boundaries, and posted notices on each corner, and that, when he sold ont 
to Delany, the latter took down Leach's notices and posted notices of his own. 
Oelany did not know that an attempt had been made to appropriate the 
iand, either by the state or by the rallway company, and there was nothing 
on the land or in the local land office to Indicate that any such claim was made, 
except the lieu sélection list whleh was on file and the application of the state, 
whlch was a matter of record in the General Land Office. 

On June 21, 1903, when Delany pnrchased the rlghts of Leach and made set- 
tlement on the land, the nearest surveyed Une to the sald land was the east 
Une of township 43, range 2 B. B. M., 71^ miles distant from the nearest part 
of said land. The land between those two Unes was very rough and moun- 
tainous, and the most of it covered wlth heavy timber. Section 4 of the Act of 
March 2, 1899, provlding for Heu land sélections, déclares: "In case the tract 
so selected shall at the time of sélection be unsurveyed, the list filed by the 
company at the local land office shall descrlbe such tract In such manner as to 
designate the same with a reasonable degree of certainty; and within the 
perlod of three mouths after the lands Includlng such tract shall hâve been 
isurveyed and the plats thereof flled by sald local land office, a new sélection 
list shall be filed by said company, describing such tract according to such sur- 
vey; and in case such tract, as origlnally selected and described In the list 
flled in the local land office, shall not precisely conform wlth the Unes of the 
officiai survey, the said company shall be permitted to describe such tract 
anew, so as to secure such conformlty." In the list whlch was filed the rall- 
way company described the land as follows : "The foUowing tract which when 
surveyed will be described as follows : AU of 20 — 43 — 4, containing 640 acres." 

A. H. Kenyon, of Spokane, Wash., ànd S. M. Stocksiager, of Wash- 
ington, D. C, for appellant. 

Stiles W. Burr, cf. St. Paul, Minn., Jno. J. Skuse and Fred B. M'or- 
rill, both of Spokane, Wash., and Horace H. Glenn, of St. Paul, Minn., 
for appellees. 

Before GILBERT and MORROW, Circuit Judges, and DOOL- 
ING, District Judge. 

GILBERT, Circuit Jiidge (after stating the facts as above). The 
appellant contends that jthe land was not described in the railway com- 
pany's list so as to designate the same with a reasonable degree of 
certainty. The appellees contend (1) that the lands were designated 
with a reasonable degree of certainty, and (2) that the acceptance qf 
thé list and the issuànce of patent by the Land Office involved the 
finding of f act that the lands were designated with a reasonable degree 
of certainty, and that such a finding of fact is conclusive. 

[ 1 ] We find in 'this case no décision of fact that the description of 
the land as listed by the railway company designated the same with a 
reasonable degree of certainty. The record shows, on the contrarj', 
that no décision was made on the facts of the case, and that the action 
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of the Land Office was but the application of the settled ruie of prac- 
tice which it foUowed in ail cases, that ail unsurveyed lands listed by 
a railway company as lieu lands are designated with a reasonable de- 
gree of certainty if they are designated by the description applicable 
to them after they shall bave been sui^^eyed. Thus on the appeal the 
décision of the Secretary of the Interior states, not that the rejection 
of Delany's application was supported by the facts, but that it was 
supported by the reasons given by the department in its décision in 
Daniels v. Northern Pac. Ry. Ce, 43 Land Dec. 381. Turning to that 
décision, we find ît stating that ail lists filed for lieu lands by railway 
companies were acceptçd under gênerai régulations of the department 
in every case where the lands were described iri the terms of future 
survey, and the décision points to the Act of Congress of July 1, 
1898 (30 Stat. 620, c. 546), which provided that lands under that act 
be selected in terms of a future survey, as sanctioning the propriety 
of the settled practice of the Land Department. 

Conceding that the act of 1898 had the meaning attributed to it, 
it is to be observed that a year later, in enacting the statute under which 
the lieu lands were selected in the présent case, Congress adopted a 
différent provision and required, not that the lands be described in 
terms of future survey, but that they be designated with a reasonable 
degree of certainty, which, as we take it, means that Congress was 
not satisfied that the prior statute and prior practice were adéquate 
in every case for the description of listed lands, but that other means 
of identification might become necessary in view of possible facts 
which would render the description in terms of future survey inadé- 
quate. In the présent case, it is clear that the particular circumstances 
attending this lieu land sélection were not taken into considération 
by the Land Department. THey did not décide that the description 
was reasonably sufficient, as applied to this particular tract of land. 
They applied only a rule of practice, and in so doing decided a ques- 
tion of law and not a question of fact. 

A similar case was before us. West v. Edward Rutledge Timber 
Co., 221 Fed. 30, 136 C. C. A. 556, in which we sustained the court 
below in ruling that the railway company's désignation of a list of un- 
surveyed land by the description by which it would be known when 
surveyed was legally sufficient, where the tract was within three miles 
of a surveyed township and could be located with approximate cer- 
tainty. In that case we said: 

"It may be conceded, in so far as it respects this case, that a description of 
a section or a quarter section by légal subdivisions in the fastnesses of the 
Cascades or Kocky Mountain ranges, far distant from any government sur- 
vey, or even generally that a description in terms of future survey, is not such 
a description as is contemplated by the statute. What may be a sutBcient 
description l'or designating the tract under one set of circumstances might 
be wholly insufflcient under another." 

Our décision was affirmed in West v. Rutledge Timber Co., 244 U. 
S. 90, 37 Sup. Ct. 587, 61 L. Ed, 1010. In that case the court said: 

"What was a description having 'a reasonable degree of certainty' was to be 
determined by the circumstances. It was in the nature of a question of fa,et 
and had tests for décision, as the Court of Appeals pointed out." 
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Thîs means that the question is in the nature of a question of fa;t 
when it is determinable according to the proper tests applicable to 
facts. It does not mean that the adoption and application o£ a gênerai 
rule of practice by the Land Office is a décision of a question of fact. 

[2] We are of the opinion that to designate the section of land in 
which the section in controversy is situated in terms of a future sur- 
vey was wholly insufficient to designate the same with a reasonable de- 
gree of certainty. In the West Case, this court said: 

"But the farther they remove from an established survey, It stands to 
reason, the greater wlU be the difHculty of setting foot on the identlcal tract, 
until eventually no reasonable being could expect another to tie back to a 
known surety for the purpose of identiflcation." 

With the uncertainty there foreshadowed we are hère brought face 
to face. The homestead settler hère could not, without the expenditure 
of a large sum of money, ascertain in what section his land would be 
when finally surveyed. The land was 7% miles from a known sur- 
vey, and the intervening space was a rough, mountainous, timbered 
country. Even if he had gone to the expense of a survey, he could 
not know that the govemment survey would coïncide with his. By 
the Act of May 14, 1880, c. 89, 21 Stat. 141 (Comp. St. §§ 4536-4538), 
he was given the right to make his homestead- upon unsurveyed lands. 
He duly marked the boundaries of his claim, and made his résidence 
thereon. He selected a parcel of land in an unsurveyed township, 
with nothing on the ground or on record in the plats of the local land 
office to notify him that the tract had been selected by the railway Com- 
pany. Said the court in Lytle v. State of Arkansas, 9 How. 314, 
333 (13 L. Ed. 153): 

"The adventurous pioneer, who Is found in advance of our settlements, en- 
counters many hardships, and not Infrequently dangers from savage incur- 
sions. He is generally poor, and it is fit that his enterprlse should be re- 
warded by the privilège of purchasing the favorite spot selected by him, not to 
exceed one hundred and sixty acres. That this is the national feeling is shown 
by the course of législation for many years." 

And in Ard v. Brandon, 156 U. S. 537, 543, 15 Sup. Ct. 406, 409 (39 
L. Ed. 524), the court said: 

"The law deals tenderly with one vcho, in good faith, goes upon the public 
lahds, with a view of making a home thereon." 

The view which we hâve taken of this branch of the case renders it 
unnecessary to consider the other assignments of error. 

The decree is reversed, and the cause is remanded to the court below, 
with instructions to enter a decree for the appellant as prayed for in 
the biU. 
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SOTJTHEKN PAC. CO. v. STEVENS et al. 

(Circuit Court of Appeals, Ninth Circuit. May 19, 1919.) 

No. 3269. 

1. Appeal and Ebkob <S=1053(3) — Hakmless Erkok — Evidence — Cube bt In- 

STEUCTIOiV. 

Where a complaint alleged that a certain agent of défendant carrier 
agreed to furnlsh plalntiff llve stock cars, any error in admlttlng a con- 
versation regarding agreement by another agent is cured by instruction 
that recovery must be based on contract made wlth agent named ui com- 
plaint. 

2. Evidence ®=>355(1) — Statement of Feeight Kates — Failuee to Pubnish 

Caks. 

In action to recover for fallure to furnisli live stock cars, a written state- 
ment of freight rates delivered to plaintiffs by defendant's agent and pre- 
pared by clerlc in agent's office Is admissible, altliough not actually pre- 
pared by agent himself. 

3. Evidence <S=3357 — Trial ®=s85 — Failuee to Furnish Live Stock Caes — 

Letters and Telegeams — Specific Objection. 

In action for failure to furnish llve stock cars, plaintiffs' telegrams and 
letter to défendant demandlng cars and threatening to hold It lîable for 
damages, etc., held admissible, and objection should hâve been speciflcally 
made to any self-serving portions tbereof. 

4. Careiebs <S=s>47(1) — Agent's Authobitt — Chief Clebk. 

A chief clerk in manifest bureau of défendant railroad, with whom 
plaintiffs claim'ed to bave contracted regarding the fumishlng of llve 
stock cars, held apparently authorlzed to represent défendant. 

5. Caeriees <S=>69(5) — Contbact to Fubnish Caes — Agent's Authobitt — Jubt 

Question. 

Evidence that cîiief clerk in manifest bureau of défendant railroad 
acted as the traffic manager's assistant in agreeing to furnish plaintiffs 
llve stock cars for shipment originating on a Connecting road, etc., held 
to make his authority to bind défendant a jury question. 

6. Appeal and Erbob <S=3928(2) — Reseeving Geounds foe Review — Request- 

ED InSTEUCTIONS. 

Refusing requested instructions is not réversible error, where no ex- 
ception was taken to gênerai charge, since it will be presumed that charge 
vi'hich was given properly presented ail questions. 

In Error to the District Court of the United States for the District 
of Arizona; William H. Sawtelle, Judge. 

Action by W. Samuel Stevens and Emmet C. Stevens, copartners 
doing business under the firm name and style of the Stevens Cotton 
Company, against the Southern Pacific Company. Judgment for 
plaintiffs, and défendant brings error. Affirmed. 

The défendants in error obtained judgment against the plalntliE in error for 
$5,236.04 damages for fallure to furnish cars under a contract to transport 
362 head of dairy stock from Mt. Vernon, Wash., to Phœnix and Gila, 
Ariz. The parties will be named plaintiffs and défendant as in the court below. 

There was évidence that the plaintiffs' agents applied to one Gatter, the 
agent of the défendant at Phœnix, for Information as to their contemplated 
shipment. Gatter referred them to Luee, the gênerai freight and passenger 
agent of the défendant at San Francisco. They applied at the office of Luce, 
and the chief clerk on learning their business told them that Frye had that 
business in charge. They discussed the détails of the shipment with Frye, and 

^=9For otb«T cases see same toplc & KSÎT-NUMBER lu ail Ifty-Numbered Dlgests & Indexes 
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they testifled that he told them that the défendant would handle the shlpment 
promptly and furnish the cars; that it was not necessary to wire hls office 
when ready to ship, but to notify the local agent of the Great Northern Rail- 
road Company at Mt. Vernon, giving hlm four or flve days' notice; and the 
plalntlffs were given a quotation of a rate from Mt. Vernon to Phœnix and 
Gila, Ariz. The plalntlffs then piirchased the dalry stock, In the vicinity of Mt. 
Vernon, and on November 26, 1916, ordered the cars from the local agent of 
the Great Northern Railway Company at Mt. Vernon, Wash. That agent 
transmitted the order to the défendant, and on December Ist he received the 
information from the défendant that it could not furnish the stock cars "as 
yet," but would try to get some as soon as possible, and on the foUowlng day 
the défendant sent word that it was unable to furnish any cars at ail. The 
plaintiffs made efforts to get the cattle shipped, but wlthout avall, and finally 
shipped them by express to Stockton, Cal., and thehce by freight by the Santa 
Fê to Phœnix. For the enhanced expense of shipping the cattle, and injury to 
the cattle caused by the delay, owing to storms and inadéquate feeding facili- 
ties at Mt. Vernon, damages were awarded by the jury. 

Francis M. Hartman, of Tucson, Ariz., and J. C. Forest, of Phœnix, 
Ariz. (Guy V. Shoup and Elmer Westlake, both of San Francisco, 
Cal., of counsel), for plaintifï in error. 

Thomas Armstrong, Jr., Ernest W. Lewis, and R. Wm. Kramer, 
ail of Phœnix, Ariz., for défendants in error. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

GILBERT, Circuit Judge (after stating the facts as above). [1] 
Error is assigned to the admission of évidence of a conversation which 
the plaintiffs' agents had with Gatter, in which the latter said that the 
défendant would handle the stock out of Mt. Vernon and give every fa- 
cility therefor. This was objected to on the ground that the complaint 
had alleged that the contract was made with Frye at San Francisco. 
The testimony was admitted as preliminary to the conversation with 
Frye, and, if there was error in its admission, it was cured by the 
court's instruction to the jury that the plaintiffs could not recover on 
the basis of any contract made with Gatter. 

[2] Error is assigned to the admission of a written statemént of 
freight rates furnished the plaintiffs' agents at San Francisco, the 
ground of the objection having been that it was not prepared by Frye. 
It is a sufficient answer to this to say that the statemént was furnished 
at the request of the plaintiffs' agents and was prepared by a clerk in 
Frye's office at his direction and was delivered by Frye. 

[3] It is contended that it was error to admit in évidence certain 
exhibits to which objection was made, on the ground that they were 
self-serving, incompétent, immaterial, and irrelevant. The exhibits 
consisted of, first, two identical telegrams sent by the plaintiffs on De- 
cember S, 1916, one to Luce, the other to Hinshaw, gênerai agent of 
the défendant at Portland, Or., stating that, after the negotiations re- 
garding stock cars, the plaintiffs had purchased nearly 400 head of 
cattle, which they were then holding under heavy expense, and that 
they were damaged by delay, and adding: 

"Hâve made strong demanda through local office for cars immédiate ship- 
ment and uow appeal to you direct. Shall hold Southern Pacific responsible 
for ail feed, expenses, deaths, damages suffered through delay. Answer." 
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It was proper for the plaintiiïs to show that they were making 
every effort to obtain cars from the défendant and were advising them 
of the importance of having the cars on hand. If there were any self- 
serving statements in the dispatch, objection should hâve been directed 
specifically to thèse portions thereof, not to the whole body of the 
dispatch. The same may be said in regard to the dispatch of Decem- 
ber 6, 1916, sent by the plaintiffs to Hinshaw, and the letter of Decem- 
ber 5, 1916, sent to Luce. In the letter the writer said : 

"Hâve made strong demands through local office for cars immédiate ship- 
ment, and now appeal to you direct. • * • I will certainly appreciate ail 
immédiate efforts possible to stop this tremendous cost to your company and 
myself. » * » i feel sure that you will appreciate my position iu this mat- 
ter and make every effort to satisfy my losses aud faeilitate the shipment 
without further delay." 

It is to be observed that the agents of the défendant made no dé- 
niai of the statements contained in thèse communications, and appar- 
ently accepted the same as stating the truth of the situation. On De- 
cember 5, 1916, Hinshaw answered the plaintiffs' dispatch to him 
saying : 

"Sonthem Pacific appréciâtes your situation and will do everything possi- 
ble assist, but cannot guarantee furnlsh cars. Will wire Gatter what can ac- 
complish, but meantime suggest wiring your représentative Mt. Vernon con- 
tinue his efforts. Hâve Great Northern supply cars." 

Before the plaintiffs could render the défendant liable for the ad- 
ditional cost of shipping the cattle by express, it was necessary for 
them to exhaust every remedy and make every effort to obtain the 
promised cars. The dispatches and the letters are évidence that they 
fulfilled that obligation. We are not convinced that the admission of 
the exhibits was error for which the judgment should be reversed. 

[4, 5] Error is assigned to the déniai of the defendant's motion for 
an instructed verdict in its favor. It is urged that the motion should 
hâve been sustained for want of proof of Frye's authority to make a 
contract for the défendant. Frye was the head clerk in the manifest 
bureau, and in the office of the gênerai freight agent of the road he 
dealt with the plaintiffs and furnislied them quotations of freight rates 
and, according to their testimony, entered into the contract. He was 
apparently clothed with authority to represent the défendant in making 
a contract, and the plaintiffs had the right to rely on his assumption of 
such authority. 10 C. J. 216, and cases there cited; Northern Pac. 
R. Co. V. American Trading Co., 195 U. S. 439, 462, 25 Sup. Ct. 84, 
49 L. Ed. 269; Aerne v. Gostlow, 60 Or. 113, 118 Pac. 277; Brace v. 
Northern Pac. R. Co., 63 Wash. 417, 115 Pac. 841, 38 L. R. A. (N. 
S.) 11 35-. But the principal question hère involved is whether there 
was évidence sufficient to go to the jury to show that Frye in addition 
to the ordinary authority of an agent had authority to make tliis par- 
ticular contract ; the gênerai rule being that the principal is not bound 
by the contract of a local agent for transportation over a Connecting 
Une in the absence of express authority or a course of business from 
which such authority may be inferred. The cattle were to be carried 
from Mt. Vernon on tlie line of the Great Northern to Portland, a dis- 
tance of 252 miles, and thence on the defendant's line a distance of' 
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about 2,000 miles to points in Arizona. That they were to be carried 
through without unloading at Portland is shown by Frye's letter to 
Hinshaw of November 21, 1916, which was written in the name of 
Luce, "Freight Traffic Manager." There is little évidence on the sub- 
ject of Frye's authority to make a contract to furnish cars at a point 
on a Connecting road. There is évidence in the case, however, which 
seems to indicate that such was the course of business of the défend- 
ant, and that such was the understanding, not only of Frye, but of 
the agents of the défendant at Phœnix, Portland, and Seattle. Frye 
gave the plaintiff a statement of rates, evidently estimated as for the 
service of the defendant's cars, from Mt. Vernon to Gila and Phœnix, 
and Frye, on cross-examination, testified: 

"If the agent at Mt. Vernon should want Southern Pacific cars, he would 
make out an application to his superintendent for thèse cars, and the Great 
Northern would transmit that order to the Southern Pacific Company, and, if 
the Southern Pacific Company had the cars that they could furnish, I hâve no 
doubt but that they would let the cars go up "on. the Great Northern." 

We think sufficient appears to warrant the jury in finding that Frye 
was pursuing a customary and authorized course of business in en- 
tering into, if he did enter into, the contract which was alleged in the 
complaint. And hère the contract was not made by a local agent o£ 
the défendant. Frye in making it acted as assistant to Luce, the 
gênerai traffic manager of the défendant. In Northern Pacific Ry. Co. 
V. Amer. Trading Co., 195 U. S. 439, 462, 25 Sup. Ct. 84, 91 (49 h. 
Ed. 269), it was said : 

"A railroad eompany has the power, as we hâve seen, to make such a con- 
tract of cârriage beyond its Unes. A gênerai agent would be presumed to hâve 
such power." 

See, aiso, White v. Mo. Pac. Ry. Co., 19 Mo. App. 400 ; Bigelow v. 
Chicago, Burlington & N. R. Co., 104 Wis. 109, 80 N. W. 95. 

We find no error in the déniai of the motion for an instructed ver- 
dict. 

[6] Error is assigned to the refusai of certain instructions request- 
ed by the défendant. The bill of exceptions recites that no exception 
was taken to the gênerai charge. The gênerai charge is not incorpo- 
rated in the record. In such a case, it will be presumed that the 
charge which was given properly presented to the jury ail questions 
involved in the case, and error cannot be predicated upon the refusai 
of requested instructions. Johnston v. United States, 154 Fed. 445, 
83 C. C. A. 299; Northern Pac. Ry. Co. v. Tynan, 119 Fed. 288, 56 
C. C. A. 192; Columbia Mfg. Co. v. Hastings, 121 Fed. 328, 57 C. C. 
A. 504; Union Mut. Life Ins. Co. v. Payne, 105' Fed. 172, 45 C. C. 
A. 193. 

The judgment is affirmed. 
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CINCINNATI TRACTION CO. v. COLE et aL 
(Circuit Court of Appeals, Sixth Circuit. March 7, 1919.) 
No. 3186. 

1. Feauds, Statute op <S=5l8(2) — Peomise to Answeb foe Debt oe Defatjlt 

or Anothbb. 

The statute of frauds (Gen. Code Ohlo, § 8621), relating to promises to 
answer for the debt or default of another, does not apply to a promise for 
a considération made to tlie debtor to pay his debt. 

2. B^AUDS, Statute of <$=>34 — Peomise to Answee foe Debt of Thied Peb- 

SON FUNDS IN PEOMISOE'S HANDS. 

As the flrst section of the original statute of frauds provides that no ac- 
tion shall be brought to charge any exécuter or administrator upon any 
spécial promise to answer damages on his own estate, etc., the second sec- 
tion, appearing as Gen. Code Ohio, § 8621, and declaring that no action 
shall be malntained on a promise to answer for the debt or default of an- 
other, unless in writing, etc., does not apply to a promise to answer for 
the debt of a thlrd person out of such person's funds In the promlsor'g 
hands. 

3. Feauds, Statute of i®=>33(1) — Peomise to Answee eoe Debt oe Default 

OF Anothee. 

Notwlthstanding the statute of frauds (Gen. Code Ohlo, § 8621), declar- 
ing that no action shall be brought on a promise to answer for the debt, 
default, or mlscarriage of another, unless the agreement Is in writing, 
etc., an oral promise to answer for the debt or default of another Is en- 
forceable, where the leading object of the promisor was, not to answer 
for the debt of another, but to subserve some pecuniary or Ijuslness purpose 
of his own. 

4. Frauds, Statute of <S=334 — Agreement to Answee foe Debt oe Default 

OF Another — Possession of Funds of Debtoe. 

Where a contractor had nearly completed extensive work for défendant, 
and défendant had retained a large sum already earned, held, that a 
promise by défendant to pay a lumber company the amount which the 
contractor owed, by which raeans the company was Induced to furnish 
more lumber and failed to perfect its lien, though oral, Is enforceable, 
desplte the statute of frauds (Gen. Code Ohio, § 8621) ; it belng not 
only a promise for the beneflt of défendant, but a promise to pay the 
, debt out of funds of the contractor. 

5. Corporations ^=433(1) — Officers — Authobitt. 

Where an officer of défendant, known as comptroller, whose duty had to 
do wlth its auditlng and treasury departments, and who at tlmes acted as 
treasurer and at others as vice président, made a spécial promise to pay 
plaintiflfs, who were furnishing lumber to a contractor doing work for the 
défendant, such offlcer cannot be held, as a matter of law, wlthout au- 
thorlty. 

In Error to the District Court of the United States for the Western 
Division of the Southern, District of Ohio; Howard C. Hollister, 
Judge. 

Action by James O. Cole and others, as executors of Clinton Crâne, 
partners as C. Crâne & Co., against the Cincinnati Traction Company. 
There was a judgment for plaintiflfs, and défendant brings error. Af- 
firmed. 

^=9For other cases see same toplc & KET-NUMBEJR in ail Ker-Numbered Digesta & Indexes 
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Joseph Wilby, of Cincinnati, Ohio, for plaintiff in error. 
Charles H. Stephens, Jr., o£ Cincinnati, Ohio, for défendants in 
error. 

Before KNAPPEN ^nd DENISON, Circuit Judges, and COCH- 
RAN, District Judge. 

COCHRAN, District Judge. The positions in the lower court of the 
parties to this writ were the reverse of what they are hère. The trial 
was by jury, and the principal error assigned is the overruling of de- 
fendant's motion for a directed verdict. The motion was not made 
until_ after the court's charge to the jury. The right to make it that 
late is challenged ; but, as vi'e hold that the motion was properly over- 
ruled, it is not necessary to détermine this question. It may be noted, 
however, that the situation would hâve been différent had the court 
refused to hear the motion. 

[1, 2] The motion was based upon two grounds. One was that the 
promise, the basis of the action, was one to answer for the debt of an- 
other, and, not being in writing or evidenced thereby, was void under 
the Ohio statute of frauds (section 8621, General Code of Ohio), 
which is in the usual form of such statutes. We proceed to consider 
this ground before stating the other. 

The promise was claimed to hâve been made on or about November 
9, 1909. If made at ail, the conditions under which it was made were 
thèse: The Heffron Construction Company had then nearly complet- 
ed a contract with défendant, made March 30th, previously, by which 
it was to do certain work on its premises for $15,561.75, of which 
$9,548.78 had been paid, upon monthly estimâtes, to an assignée of 
the Heffron Company, and possibly as much as $2,000 more had been 
earned, the larger part of which was retained percentage. That Com- 
pany was indebted to plaintiffs in the sum of $2,949.20 for lumber used 
in that work. Plaintiffs had a right to take out a lien on defendant's 
premises therefor, which would be unaffected by the assignment or 
payments thereunder. Section 8334, General Code of Ohio. The 
défendant, by its contract, had the right to retain out of subséquent 
payments an amount sufficient to indemnify it against this lien, and, 
in case of deficiency, had recourse against the Heffron Company and 
a surety company to make it good. 

Plaintiff's évidence tended to show that the making of the promise 
came about by their refusai to deliver more lumber needed to com- 
plète the contract, that it was made in considération of their promise 
to continue dehvering and not to take out a lien, and that it was to pay 
plaintiffs, at least conditionallp^ (i. e., if the Heffron Company did 
not), both for the liimber previously delivered and that thereafter de- 
livered. Thereafter plaintiff delivered lumber which came to $524.71, 
making the whole. amount due them $3,474.06, for the recovery of 
which the action was brought. 

Défendant denied having made such a promise ; but it is undisputed 
that in January, 1910, after plaintiffs had finished delivering, défend- 
ant, by lettér, absolutely assured them that they would be paid, and 
their évidence tended to show that they were not advised that it would 
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not comply with its assurance until it was too late to take out a lien, 
According to what plaintifï's évidence tended to show, there was a 
sufficient considération to uphold defendant's promise. It is not 
clairaed that there was not. It is questioned whether plaintifï's prom- 
ise, which constituted the considération thereof, covered the not taking 
out of a lien. As to this we do not deem it necessary to say more 
than that we think that plaintiff's évidence justified the conclusion that 
it did. But the promise to continue to deliver lumber was sufficient 
of itself to uphold the promise in its entirety, for the plaintiffs were 
under no obligation to the Hefifron Company so to do. 

The plaintiff in error bases its contention that the promise sued on 
was within the statute and hence void, solely upon the fact that, so far 
as plaintifï's évidence tended to establish the making thereof, it was 
only a conditional promise; i. e., a promise to pay if the Heflfron 
Company did not. If this did not bring it within the statute, it does 
not ccntend that it was within it. The charge of the lower court to the 
jury presupposed that it was a question for them whether such was 
the character of the promise. They were told that, if such was its 
character, there could be no recovery, and that they could find for 
plaintiffs only in case they determined that the promise was an absolute 
one ; i. e., "to pay — not if the Heffron Company did not pay, but pay 
anyhow." They were further charged that the written assurance was 
not sufficient to take the promise out of the statute, for two reasons, 
to wit, want of authority on the part of the officer of défendant, who 
had given it, to give it, and the necessity of paroi évidence to explain 
a référence in the letter f rom plaintifïs, to which it was an answer. 

The position of plaintiff in error, that the only promise which plain- 
tiff's évidence tended to estabhsh was a conditional promise, is diffi- 
cult to combat. The sole witness thereto testified, on cross-examina- 
tion, that the "précise language" used was, "we will pay this account 
if Heffron Construction Company does not," and that the language 
was in substance, "We will see that this account is paid if the Heffron 
Construction Company does not pay it." His testimony on direct 
examination is not inconsistent with such having been the language 
used, and ail other pertinent évidence, apart, perhaps, from the ab- 
solute assurance referred to, tended to make out a conditional prom- 
ise; and we will dispose of the case on the assumption that such was 
the character of the promise. The plaintiff in error is now so cock- 
sure that, this being so, the promise was within the statute and it was 
entitled to a directed verdict, that we eliminate every other consid- 
ération bearing on its being so entitled on this ground, in order that 
we may meet it where it has chosen to rest its case. Possibly it was 
not always of this view, i. e., not until after the lower court had 
charged that, if such was the character of the promise, there could be 
no recovery. This may account for its not having requested the per- 
emptory instruction until after the jury had been charged. 

The plaintiff in error's contention amounts to this: that every con- 
ditional promise to pay the debt of a third person is within the stat- 
ute. Is this so? To answer this question it is necessary to interpret 
the statute. A statute may be viewed as a symbol. A symbol ha^ 
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been defined to be "a soûl in a body." Rather, perhaps, ît should be 
put that it is a body with a soûl. Its phraseology is its body, and its 
thought is its soul. Sometimes the thought of a statute and its phrase- 
ology do not coincide. Where such is the case, it is its thought, and 
not its phraseology, which is the statute. The sole description of 
what is covered by the statute hère is "a spécial promise to answer 
for the debt, default, or miscarriage of another person." We take 
it that it is the thought of the statute that it is only a conditional prom- 
ise to pay the debt of a third person — i. e., to pay it if he does not — ■ 
that is covered by the statute ; for it is only such a promise that is a 
promise to answer for the debt of another within its meaning. It fol- 
Ibws that an absolute promise to pay a debt of a third person is not 
within the statute. Gibbs v. Blanchard, 15 Mich. 292; National Bank 
V. State Bank, 93 lowa, 650, 61 N. W. 1065, 57 Am. St. Rep. 284; 
Lakeman v. Mount Stephen, L. R. 7 Eng. & Ir. App. 17. 

In Wald's Pollock on Contracts (3d Ed. by Williston) p. 170, it is 
said: 

"A promise to be primarily liable, or to be llable at ail events, whether any 
third person is or shall become liable or not, is not within tbe statute, aud 
need not be In writing." 

But it does not follow that, because a conditional promise only is 
within the statute, every such promise is within it, or, to go back to 
the phraseology of the statute, that because a promise to answer for 
the debt of another person only is within the statute that every prom- 
ise to do so is within it. Whether every such promise is within it 
dépends on its thought ; for, as stated, the thought of the statute, and 
it alone, is the statute. A close observation of its phraseology takes 
note of the fact that it says nothing whatever as to the person to whom 
the promise is made. Seemingly, therefore, a promise of the character 
called for, made to any person, is within it. But, indisputably, such 
is not the case. Amongst the différences as to what is within the stat- 
ute there is nonc hère. In the case of Eastwood v. Kenyon, 11 A. 
& E. 438, it was held that a promise for a sufficient considération made 
to the debtor to pay his debt is not within the statute. Lord Denman 
said : 

"The statute applies only to promises made to the person to whom another 
is answerable." 

Wald's Pollock on Contracts (3d Ed. by Williston) p. 170, puts it 
that a promise is not within the statute "unless it is made to the prin- 
cipal créditer." 

The case of Eastwood v. Kenyon, decided in 1840, is the first case 
in which this question seems to bave arisen. The position was not 
argued out. It was taken per saltum. The only possible ground upon 
which it can be based is that a promise which is not made to the per- 
sijn to whom the third person is answerable — i. e., to the creditor — is 
not within the thought of the statute. That such a promise is not with- 
in its thought suggests that possibly there may be other promises to 
answer for the debt of a third person which are not within its thought, 
and hence not covered by the statute. And so we find. The clause 
of the statute of frauds involved hère is the second clause of the orig- 
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inal statute of Charles II. The first clause thereof provides that no 
action shall be brought "whereby to charge any exécuter or adminis- 
trator upon any spécial promise to answer damages out of his own es- 
tate." Thèse two clauses are found in juxtaposition in the same sec- 
tion of the Ohio statute, but in the reverse order. This first clause 
expressly limits the promise covered by it to a promise to answer out 
of the promisor's own estate. This suggests that it is the thought of 
the second clause that the promise covered by it is a promise to an- 
swer out of the promisor's own estate, and that therefore it does not 
cover a promise to answer out of the debtor's estate which may be in 
the promisor's hands. It is so held, and as to this, too, there is no dif- 
férence of opinion. Throop on Verbal Agreements, § 13, says : 

"And there is a class of cases under the second clause, not appearlng to 
dépend upon its wording, whlch bears a very close resemblance with respect to 
the principle which governs them, and the facts calling for its application to 
a corresponding class under the first clause. We refer to those where the 
promise to pay the debt of another is held to be good without writing, because 
the proraisor held a fund proceeding from the debtor and applicable to the 
fulfiUment of the promise, in contemplation of which the promise was made. 
The similarity in the situation of the promisor under such circumstances, and 
that of an executor or administrator having sufficient assets to pay the debt of 
the décèdent, and who, in considération thereof verbally undertakes to pay it, 
iè very striking. And the principle upon which each description of promises 
bas been held to be without the statute is substantlally the same. For while 
the first clause expressly provides that it shall be applicable only to a promise 
by the executor or administrator to answer damages out of his own estate, 
the second manifestly bas the same meaning with respect to a llabllity in- 
curred by one person to answer for the debt, default, or mlscarriage of an- 
other." 

The authorities are numerous to the eflfect that a promise to an- 
swer for the debt of a third person out of such person's funds, in 
the promisor's hands, is not within the statute. We cite only the au- 
thoritative case of Estabrook v. Gebhart, 32 Ohio St. 415. The third 
paragraph of the syllabus, which gives the law of the case, is in thèse 
words : 

"E. tontracts with S. to build a bouse, and S. contraets with G. to furnish 
labor and materials. G. refuses to furnish such labor and materials except 
upon a promise, made to him by B., that he himself will pay the blU out of 
the funds coming to S. Held to be a contract not within the statute pf frauds, 
BO as to make a writing necessary." 

The Suprême Court said: 

"The first part of the charge relates to the nature of the alleged promise 
made by Estabrook. The court told the jury plainly that, if this promise was 
merely to answer for Sliowalter's debt, there could be no recovery for want 
of writing ; but if there was a new contract between Gebhart and Estabrook, 
by which, to induce Gebhart to furnish the labor and material, Estabrook un- 
dertook to pay, out of the funds which would be coming to Showalter, that 
Gebhart furnished the * * * material relying on this promise, whlch he 
wou'.d not otherwise hâve doue, and that Showalter was irresponsible and as- 
eented to this arrangement, then the contract might be enforced." 

[3] But this does not exhaust ail the possibilities of a promise to 
answer for the debt of another, not being within the thought of the 
statute, and hence not within it. We hâve already noted that the stat- 
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ute sâys nothitig whatever as tb tlie person to whom the prbmise is 
nia;de. It is equally silent as to the person by whom it is made. Seem- 
ingly, therefore, a pî-omise of the character called for, made by any 
person, is within the statute. But is this so? Our observation of the 
statute has brought to our attention that its phraseology is indefinite 
in three particulars, to wit, as td the person to whom it is made, as 
to the estàte out of which the promisor is to answer for the debt, and 
as to the person by whom thie promise is made. We hâve found that, 
though the statute is indefinite iti phraseology in the first two partic- 
ulars, it is definite in its thought as to each of them. In view of this, 
one would naturally expect it to be definite, also, in thought in the 
third particular, thus making it definite in thought ail around. And 
the means of making it is at hand, just as it is at hand in the other 
two particulars. In the first particular, it consists in the radical différ- 
ence between the créditer and any other person ; and in the second, in 
suchi différence between the promisor's own estate and that of the 
debtor. So in the third particular it consists in the radical différence 
between a promisor who has no personal concern in the debt of the 
third person, and one who has such concern therein. Possibly, if one 
is duly sympathetic, he will sensé that it is the thought of the statute 
that it is a promise made by a person who has no personal concern in 
the debt, and none other, which is covered by it, just as it was sensed 
that it was its thought that it was a promise made to the creditor, and 
none other, which is so covered. And it seems fitting that, if it is only 
a promise made to the creditor to answer for the debt out of the prom- 
isor's own estate that is within the thought of the statute, that it is 
only such a promise made by one who has no personal concern in the 
debt that is within its thought. Why should one who has no personal 
concern in the debt and one who has be placed on the same footing? 
The object in view in the enactment of the original statute of frauds 
is thus stated therein : 

"For the prévention of many fraudulent practlces which are commonly 
endeavored to be held by perjury and subornation of perjurles." 

The interest prompting a Législature to protect from perjury is not 
the same in the case of one who has a personal concern in the debt as 
in that of one who has no such concern therein. Where the promisor 
has a Personal concern in the debt, the making of the promise is not 
dépendent solely on the testimony of witnesses. The fact of having 
such concern is a corroborating circumstance in support of testimony 
tending to show the making of the promise. It renders its making 
more likely. 

Thèse circumstances tend to lead one to take the position, independ- 
ent of authority, that it is only a promise made by one who has no per- 
sonal concern in the debt that is within the thought of the statute and 
hence within the statute itself. When we come to tradition, we find 
numerous décisions, some of which are authoritative as to us, in which 
the promise involved has been held not to be covered by the statute, 
which can be, and which, in our judgment, should be, placed on this 
ground. The personal concern of the promisdr in the debt may be 
either in its création or in its payment. It is in its création, if it is 
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made before or at the time of the création of the debt. It is in 
its payment, if made after the création thereof. The décisions which 
are authoritative as to us were in cases where the personal concem 
of the promisor was in the création of the debt. They are Emerson v. 
Slater, 22 How. 28, 16 h. Ed. 360; Davis v. Patrick, 141 U. S. 479, 

12 Sup. Ct. 58, 35 L. Ed. 826; Crawford v. Edison, 45 Ohio St. 239, 

13 N. E. 80. 

The first paragraph of the syllabus in Crawford v. Edison is in 
thèse words: 

"When the leading objeet of the promisor Is, not to answer for another, 
but to subserve some pecunlary or business purpose of his own, Involving a 
benefit to himself, or damage to tbe eontractiug party, his promise Is not with- 
in the statute of frauds, although it may be In forra a promise to pay the debt 
of another, and its performance may Incideutally bave the effect of extinguish- 
ing that liability." 

There Crawford, the promisor, contracted with Smith to build hîm 
a house. Smith subcontracted with Edison to do some work on the 
house. After Edison had donc about two-thirds of his work, Smith 
abandoned the job and left the country, without having paid Edison 
anything. Edison claimed that he then refused to do any more work 
unless Crawford promised to pay him, and, upon Crawford's so prom- 
ising him, he completed his work. It was held that, if such was the 
case, Edison was entitled to recover of Crawford the entire amount 
of his debt. At the time of the promise Crawford had a personal 
concern in Edison's finishing his work and the création of the debt 
for that portion thereof. Otherwise the house would remain un- 
completed. It is true that the évidence on behalf of Edison tended 
strongly to establish an absolute promise on Crawford's part, and it 
was left to the jury, as hère, to détermine whether the promise was 
absolute or conditional, they being told that if it was conditional there 
could be no recovery. This of itself was sufficient to sustain the judg- 
ment of the lower court on the verdict for plaintiff. 

But the court did not base its affirmance on this ground, but on that 
set forth in the first syllabus. It is there said that, though in form a 
promise to pay the debt of another, yet if the leading objeet of the 
promisor is not to answer for another, but to subserve some pecuniary 
or business purpose of his own, it is not within the statute. This state- ■ 
ment of the law is taken substantially from the opinion of Mr. Justice 
Clifford in Emerson v. Slater. The promise sued on in that case was 
made to one who had contracted with a railroad company to build its 
railroad by one interested in the company as stockholder and créditer, 
and was to pay promisee a certain sum if he would finish the railroad 
by a certain day. The promise was treated as one to answer for the 
debt of the company to the extent of the sum. The personal concern 
of the promisor was in the création of the debt. Its création would re- 
suit from the finishing of the railroad. Thereby the railroad would 
be put in condition for opération, and by its opération the promisor 
would obtain payment of his debt and dividends on his stock. It was 
held that the promise was not within the statute. Mr, Justice Cliflford 
thus stated the ground of the décision ; 
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"Cases In which the guaranty or promise is collatéral to the principal con- 
tract, but is made at the same time, and becomes essential ground of the 
crédit given to the principal debtor, are, in gênerai, within the statute of 
frauds. Other cases arlse which also fall within the statute, where the col- 
latéral agreement is subséquent to the exécution of the debt, and was not the 
inducement to it, on the ground that the subsisting liability was the founda- 
tion of the promise on the part of the défendant, wlthout any other direct and 
separate considération moving between the parties. But whenever the main 
purpose and object of the promisor is not to answer for another, but to sub- 
serve some pecuniary or business purpose of his own, involving either a beneflt 
to himself, or damage to the other contracting party, his promise is not within 
the statute, although It raay be In form a promise to pay the debt of another, 
and although the performance of it may incidentally hâve the efCect of ex- 
tinguishing that liability." 

The case of Davis v. Patrick is substantially the same as that of 
Emerson v. Slater. The promise sued on there was made to one who 
had contracted with a mining company for the transportation of ore 
by one interested in the company as creditor, and was to see the prom- 
isee paid. Though the promisor was to see him paid for transportation 
of ore under his contract, both theretofore and thereafter, the suit 
was only for subséquent transportation ; the préviens transportation 
having been paid for by the company. Mr. Justice Brewer said : 

"Whenever the alleged promisor Is an absolute stranger to the transaction,, 
and wlthout interest in it, courts strictly uphold the obligations of this 
statute. But cases sometimes arise in which, though a third party Is the origi- 
nal obliger, the primary debtor, the promisor has a Personal, immédiate, and 
pecuniary interest In the transaction, and is therefore himself a party to be 
benefited by the performance of the promisee. In such cases the reason which 
underlies and' which prompted this statutory provision fails, and the courts 
will glve effect to the promise." 

And, again: 

"The thought is that there is a marked différence between a promise which,. 
wlthout any interest in the sub.iect-matter of the promise in the promisor, is 
purely collatéral to the obligation of a third party, and that which, though 
operatlng upon the debt of a third party, is also and malnly for the beneflt of 
the promisor. The case before us is in the latter category. While the original 
promisor was the mining company, and the undertaking was for its beneflt, 
yet the performance of the contract inured equally to the beneflt of Davis and' 
the mining company. Performance helped the mining company in the payment 
of its debt to Davis, and at the same time helped Davis to secure the payment 
of the mining company's debt to him." 

We know no authoritative case, where the promise was made after 
the création of the debt and the personal concern of the promisor was 
in its payment. But numerous cases of this character can be cited, the 
décision in which that the promise was not within the statute can 
and should be placed on the ground that, as the promisor had personal 
concern in the payment of the debt the promise was not within the 
thought of the statute. We cite but two, to wit, the early case of 
Williams v. Laper, 3 Burrow, 1886, and that of Landis v, Royer, 59 
Pa. 95. 

The promise sued on in Williams v. Leper was made to a l'andlord, 
who was about to distrain the goods of the tenant for arrears of rent, 
by one to Whom the tenant had conveyed his goods for the beneflt of 
his creditors. That sued on in Landis v. Royer was made to a mate- 
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rialman, who supplied lumber to a contractor in erecting a house for 
the protnisor, and who had a right to take out a mechanic's lien on 
the building. Judge Sharswood said: 

"It was the debt of tlie deferidant's own building, the payment of which 
could legally be enforeed against it ; though it may not liave been personally 
his debt, bis property was answerable for it, and his engagement to pay was 
in relief of his property." 

Judge Campbell, in the course of his opinion in Corkins v. Collins, 
16 Mich. 478, thus put the matter: 

"When, by the release of the property from a lien, the party promising to 
pay the debt is enabled to apply it to his own benefit, so that the release in- 
ures to his own advantage, it is quite easy to see that a promise to pay the 
debt in order to obtain the release may be properly regarded as made on his 
own behalf, and not on behalf of the original debtor, and any possible advan- 
tage to the latter is merely incidental, and is not the thing bargaiued for. 
That promise is therefore in no proper sensé a promise to answer for anything 
but the promisor's own responslbility, and need not be in writing." 

In cases of this kind the promisor is personally concerned in the 
payment of the debt, for thereby his property is relieved of it. Pos- 
sibly there is stronger reason for saying that the promise in cases of 
this kind is not within the statute than that in cases of the other kind. 
The ground upon which this may be so is this: According to the 
phraseology of the statute, the only promise which is within it is one 
to answer for the debt of another person. This means that the debt 
shall be solely and exclusively the debt of the third person, and not 
that of the promisor. Where the creditor has a lien, or the right to 
take out a lien, on the property of the promisor to secure the debt, it 
may be said that in a sensé it is not solely and exclusively the debt 
of the third person, but is also the debt of the promisor.. This is so, 
in that the property of the promisor is obligated to the payment of the 
debt. If this reasoning is sound, then it can be said that the ground 
upon which such a promise is not within the statute is that it is not 
covered by its phraseology. 

This, however, cannot be said of the promise in cases of the other 
kind. But in reality, notwithstanding the creditor has such lien, or 
the right to take it out, the debt is solely and exclusively the debt of 
the third person. In no real sensé is it the debt of the promisor. The 
ground, therefore, upon which to place it that the promise is not within 
the statute, is that which we hâve set f orth. The statute, according to 
its thought, covers only a promise to answer for the debt of a third 
person by one who has no personal concem in the debt. It does not 
cover a promise by one who has a personal concern therein; and in 
such a case the promisor has such concem. His property is obligated 
for it, and by its payment will be relieved of the obligation. If, then, 
such is the true ground thereof, it follows that in any case where 
the promisor has a personal concern in the debt, whatever may be the 
basis thereof, the promise is not within the thought of the statute, 
and hence not within the statute. The décisions in cases of this 
kind, therefore, that the promise is not within the statute, indirectly 
uphold the position that the promise in cases of the other kind are not 
within it. 

2581'.— 12 
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We have stated that thèse décisions can and should be placed on the 
ground that the statute only covers a promise made by a person who 
had no personal concern in the création or payment of the debt, as 
the case may be, the promises involved therein not being so made, 
but by one who had such concern, not that they were actually placed 
on this ground. 

Indeed, it cannot be said that the courts who rendered them were 
clearly conscious that the décisions could be justified on the reasoning 
which we have put forth. From the quotations made it will be seen 
that the ground expressed is that the leading object of the promisors is 
to subserve some pecuniary or business purpose of the promisor. 
Sometimes the ground is stated tobe that a new considération or ben- 
efit has moved to the promisor; and the fact of personal concern has 
a tendency to support the contention that the promise was absolute, 
and not a conditional one, and hence not within the statute on this 
ground. The décisions themselves have been much criticized, though 
it is recognized that what they stand for is established law. It has 
been urged that such promises come within the terms or language of 
the statute, that to exclude them is judicial législation and that the 
rule which they establish is anomalous. It has been suggested that, 
if the promisor is to be liable at ail, it should not be on the promise, but 
in quasi contract for the benefit received. 

The décisions have also been a source of error in the reasoning on 
which they have been based, in that it has sometimes been thought 
that they were authority for the position that, in every case where a 
considération moves to the promisor, the promise is within the statute, 
which is not the case. We would submit that the position that it is 
the thought of the statute that only a promise by a person who has no 
Personal concern in the création or payment of the debt to which it 
relates is within it is reasonable. It cannot be said that a promise 
by a person who has such concern therein is within the terms or lan- 
guage of the statute. The statute is silent as to the person by whom 
the promise is made. It is no more within the terms or language there- 
of than a promise to answer otherwise than out of the promisor's own 
estate, or than a promise to answer to the debtor or one other than 
the créditer. The position, therefore, reads no exception into the 
statute. It is simply one of three limitations on its scope, which one 
is constrained to put when one passes through its unlimited phrase- 
ology to its thought and looks at that phraseology from the other 
side. And there is nothing in thts position that is calculated to lead 
one into error. Of course, some limitation must be put upon the words 
"personal concern-." The concern must be such as that which existed 
in the cases cited and others like unto them; i. e., immédiate and 
pecuniary. 

If, then, the views hère advanced are sound, a full expression of 
the thought of thé statute as to the character of the promise covered 
by it would be somewhat like this : It is a promise to answer for the 
debt of another (i. e., to pay if he does not), made to the creditor by 
one who has no personal concern in the debt, the answering therefor 
to be out of his own estate. 
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Wald's Pollock on Contracts (3d Ed. by Williston) p. 169, charàc- 
terizes the contract to which the statute relates as "a contract of 
suretyship or guaranty." Ames, in his Lectures on Légal History, p. 
95, characterizes it as "guaranty." And such is what we take to be 
the ordinary conception of a contract of suretyship or guaranty. Iii 
order, then, to bring a promise within the statute, it is not sufficient 
that it is a promise to answer for the debt of another ; i. e., to pay his 
debt if he does not. The promise must also be to the creditor by one 
who has no personal concern in the debt, and to pay same out of his 
own estate. Though it may be a conditional promise, if it is not to 
the creditor, or not by one who has no personal concern in the debt, 
or is not to pay it out of the promisor's own estate, it is just as much 
not within the statute as it would hâve been, had it been, not a con- 
ditional, but an absolute, promise. 

[4] We come now to apply the légal positions thus advanced to the 
case in hand. The défendant had a personal concern in the création 
of so much of the debt as was created after the making of the prom- 
ise, and in so much thereof as had been theretofore created. It had 
such concern in the création of the former portion, for it would resuit 
from plaintiffs' continuing to deliver lumber, and thereby the comple- 
tion of the work which the Hefïron Company had contracted to do 
would be furthered. It had such concern in the payment of the latter 
portion, for thereby its property would be relieved of the lien which 
plaintifï had a right to take out. Such being the case, the def endant's 
promise, whatever may hâve been its character, was not within the 
statute. 

But this is not the only ground upon which it can be said that the 
promise was not within the statute. To say the least, it was open for 
the jury to find that the promise was to answer for the debt, not out 
of its own estate, but out of the Heffron Company's funds. There 
yet remained to be paid it under the contract over $6,000, of which 
over $2,000 had been already earned. By the company's contract with 
défendant it had the right to apply subséquent payments to this in- 
debtedness, and under the contract, and the bond given simultaneously 
therewith, défendant had recourse against it and the surety company 
for any defîciency. It must be held, therefore, that this ground of 
the motion for a peremptory instruction is not well taken. 

[5] The other ground is that the officer of défendant who made 
the promise was without authority to make it. The title of the ofH- 
cer who made the promise on behalf of défendant was comptroUer. 
His duties had to do with thcauditing and treasury departments of 
défendant. He was the superviser of both departments. The one set- 
tled accounts àgainst défendant, and the other paid them. It was a 
part of his duty to raise money to enable défendant to pay its ac- 
counts, and to collect accounts due it. At times he acted as vice prés- 
ident, and at others as treasurer. The question whether it was with- 
in the scope of his employment was submitted to the jury. We think 
it clear that it cannot be said, as a matter of law, that he was without 
authority. The promise had relation to the payment both of defend- 
ant's indebtedness to the Hefïron Company and of its indebtedness 
to plaintifïs, for the latter of which a lien might be taken. 
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We hâve considered the other assïgnments of error carefuUy, and 
find them not well taken. There has been no such présentation of 
them as calls for a further response thereto. 

Finding none of the assïgnments well taken, the judgment of the 
lower court is affirmed. 



THE ADDISON E. BULLARD, 

ALLEN et al. v. TURNER et al. 

(arcuit Court of Appeals, Fifth Circuit. April 17, 1919. Eehearlng Denled 

June 25, 1919.) 

No. 3348. 

1. CONTBACTS <S=3l63 — Construction — Print and TTPEWEiTiNa. 

When a contract îs in part printed, and in part written or typewritten, 
tlie printed part Is to be given the effect called for by its language, except 
in so far as inconsistent or incompatible with the written or typewritten 
part. 

2. Shipping <S=s49(5) — Fkeight — Lien — Création bt Chabteb. 

A lien may be created by contract between the parties to a charter, not 
only for freight, but for dead freight, demurrage, and as many more of 
the usual claims of the shlpowner as he may choose to name. 

3. Shipping ®=>49(5) — Fbeight — Lien — Stipulation of Chabteb. 

Where the charter of a schooner stipulated that ail freight to accrue 
was to be prépaie that prepaid freight was to be considered as earned and 
to be irrévocable, and that the vessel had a lien for ail freight, the lien was 
given and made enforceable for the freight from the time it was due to be 
prepaid. Irrespective of whether the vessel had broken ground at the port 
of loading. 

4. Evidence ©=394 — Parol Evidence Affecting Chabteb Pabtt. 

Plain terms of contract between shipowners and charterers embodled in 
the charter party are not subject to be modlfled by évidence of communi- 
cations by téléphone and telegraph between the charterers and ship 
brokers with référence to the chartering of the vessel. 

5. Shipping <S=544 — Chabteb Paety — Rights of Chaetbkebs — Coal as "Pro- 

visions." 

Charterers of a schooner, entitled to the whole of the vessel, with the 
exception of necessary room for crew and storage of "provisions," salis, 
and cables, were not deprived of space to which they were entitled be- 
cause the owners of the schooner stored on its deck in lockers 35 or 40 
tons of coal to operate the donkey englue, beat the cabin, and discharge 
cargo. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Provision.] 

6. Shipping <S=»58(2) — Chabteb Pabtt — "Deck Load." 

On libel by the owners of a schooner against a cargo of lumber and 
timber, évidence held to support the conclusion that the timber and lumber 
carried on the so-called flush deck and the deck next thereunder cons<-i 
tuted a fbll "deck load," within the meanlng of the charter party stij a- 
lation on the subject, 

Appeal from the District Court of the United States for the North- 
ern District of Florida ; William B. Sheppard, Judge. 

Libel by Horace Turner, managing owner, and J. C. Bush and 
other s, owners,, of the American schooner Addison E. Bullard, against 

^zsFot ottier .cases, see same toplc & KBY-NUMBIÎÎR in ail Key-Numbered Dlgests & Indexes 
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Biddle W. Allen and Camille J. Friedrichs, doing business as Allen & 
Friedrichs, and the M. A. Quina Export Company. From a decrec 
for libelants (252 Fed. 241), défendants appeal. Affirmed. 

John C. HoUingsworth, of New Orléans, L,a., for appellants. 
Scott M. Loftin, of Jacksonville, Fia., for appellees. 

Before WALKER and B^ATTS, Circuit Judges, and GRUBB, Dis- 
trict Judge. 

WALKER, Circuit Judge. This was a libel in admiralty by the 
owners of the American schooner Addison E. Bullard against the 
cargo of timber and lumber loaded thereon at the port of Pensacola, 
and Allen & Friedrichs, the charterers "of the whole of said vessel 
(with the exception of the cabin, and the necessary room for crew and 
storage of provisions, sails, and cables), or necessary room for the 
cargo hereaf ter mentioned" ; the thereinafter mentioned cargo being 
"lawful merchandise, understood no explosives to be shipped." The 
claim was for the amount of the charter rate of freight on 2,250 tons 
of cargo, and was based on the terms of a charter party by which the 
charterers agreed to pay the libelant — 

"For the use of sald vessel during the voyagé aforesald at the rate of thÂrty 
and 00/100 dollars ($30.00) per gross ton of 2,2JiO pounds delivered to vessel, 
hnt rhartrrcr.i to pay freight on not less than 2,250 gross tons, vessel's dead 
tcelght capacity. 'Freight prepaid on signing Mils of lading, payahle in United 
States ourrency. Prepaid fi'eight earned, retaimed and irrévocable. * * * 
It is understood and agreed that the vessel has a lien upon the cargo for ail 
freight, dead freight and demurrage." 

The libel averred that the schooner was by the charterers loaded 
with a full and complète cargo of timber and lumber, that such cargo 
was less than 2,250 tons in weight, and that the charterers and their 
agents refused to pay freight at the charter rate on 2,250 tons of 
freight, but insisted on the master signing clean bills of lading for 
the cargo upon the charterers' paying a much less sum, and that the 
master oiïered and remained willing to sign bills of lading for the cargo 
upon the pay ment of freight at the charter rate on 2,250 tons. After 
the libel was filed, under an agreement made, the vessel accepted with- 
out préjudice an amount less than that claimed, signed bills of lading 
for the cargo, proceeded on the voyage, and delivered the cargo at 
Genoa, Italy, the destination stated in the bills of lading. It was 
provided in that agreement that the question of the libelant's right to 
the amount of the différence between what was so paid and what 
libelant claimed should be adjudicated in this case. The appeal is 
from a decree sustaining the libelant's claim. 

[1-3] The claim asserted was resisted on the ground that no mari- 
time lien arose or existed at the port of loading prior to the vessel's 
breaking ground. Based upon the circumstances that the charter party 
was partly printed and partly typewritten — the italicized part of the 
last above quoted provision being typewritten, the remainder of that 
provision being part of the printed form made use of — and upon the 
proposition that the typewritten part is controlling, it is contended 
that no lien was given for the freight agreed to be prepaid, and that 
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for thé alleged breach ofthat stipulation the only remedy available to 

the shipownerS was an action at law on the contract. This contention 

cannot be sustained if effect is given to the printed stipulation : 

'•It is understood and agi'eed tbat the vessel has a lien upon the cargo for 
ail freight, dead freight and demurrage." 

When" a contract is in part printed and in part written or type- 
written, the printed part is to be given the efïect called for by its lan- 
guage, except in so far as it is incoiisistent or incompatible with the 
written or typewritten part. There is no inconsistency or incompati- 
bility between the last-quoted provision and the typewritten part of 
the charter party. The stipulations to the effect that freight was to 
be prepaid on signing bills of lading, and that prepaid freight was to 
be considered as earned, and w^as to be retained and irrévocable, are 
entirely consistent with thé stipulation to the effect that the vessel has 
a lien for ail freight, dead freight and demurrage. A lien may be 
created by contract between the parties, not only for freight, but for 
dead freight, demurrage and as many more of the usual claims of the 
shipowner as they may choose to name. The Peer of the Realm 
(C. C) 19 Fed. 216. Where, as in the instant case, it is stipulated 
that ail the freight to accrue is to be prepaid, that prepaid freight is 
to be considered as earned and to be irrévocable, and that the vessel 
has a lien for ail freight, it is made clear that a lien is given and made 
enforceable for the freight from the time it is due to be prepaid. The 
language used in the charter party does not leave it in doubt that 
what was required to be "prepaid on signing bills of lading" was 
freight in the sensé in which that word is understood in maritime law. 
The Bird of Paradise, 5 Wall. 545, 18 L. Ed. 662. Under such a con- 
tract the accrual of the lien is not postponed until the vessel breaks 
ground. International Paper Co. v. Schooner Gracie D. Chambers 
(Jan. 13, 1919) 248 U. S. 387, 39 Sup. Ct. 149, 63 L. Ed. 318; Allan- 
wilde Transport Co. v. Vacnum Oil Co. (Jan. 13, 1919) 248 U. S. 
yn, 39 Sup. Ct. 147, 63 L. Ed. 312; Standard Varnish Works v. 
Steamship Bris (Jan. 13, 1919) 248 U. S. 392, 39 Sup. Ct: 150, 63 
Ê. Ed. 321. As said in the opinion rendered in the last-cited case: 

"The words 'prepaid freight to be considered as earned' declared a com- 
pleted right and carried the power of rétention without the expression of tlie 
latter." 

An incident of the completed right is the power to en force the lien 
given to secure it. When the vessel was loaded with a fuU and com- 
plète cargo, as stipulated in the charter party, the lien for the stip- 
ulated charter hire attached upon the tender of bills of lading for 
such cargo and the refusai of such tender by the charterers, and it 
was not in the power of the latter to postpone the attaching of the 
lien contracted for and its becoming enforceable by making it a con- 
dition of the acceptance of the tendered clean bills of lading for the 
cargo loaded that they be issued upon the payment of less than the 
stipulated charter hire. The averments of the libel showed that at 
the time it was filed the libelants had a lien on the cargo which was 
enforceable in a court of admiralty. Rulings as to the effect of 
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charter parties containing stipulations for the prepayment of freight, 
but not containing such provisions as those found in the charter party 
now in question to the effect that freight prepaid as stipulated is 
earned and irrévocable, and that the vessel has a lien upon the cargo 
for ail freight, dead freight and demurrage, are not applicable to the 
facts of the instant case. 

[4] The averments of the libel that the vessel was loaded with a 
fuU and complète cargo of timber and lumber were put in issue. The 
évidence on this issue was conflicting. It is not fairly open to dispute 
that a phase of it supported the averments of the libel in that regard. 
The trial court found that those averments were proved. The record 
by no means convinces us that the finding was against the prépon- 
dérance of the évidence. The contract entitled the charterers to fur- 
nish a cargo of any lawful merchandise other than explosives. It 
was optional with them to ship heavy cargo to the extent of the ves- 
sel's dead weight capacity if the freight room not excepted or reserved 
would hold that much, or to ship light weight cargo, less than 2,250 
tons of which would fill the freight space contracted for. They ex- 
ercised the option by furnishing a cargo of timber and lumber, a con- 
sidérable part of it being light weight kiln-dried lumber. It is plain 
that it was in view of the existence of this option that it was stipulated 
that the charterers were "to pay freight on not less than 2,250 gross 
tons, vessel's dead weight capacity." That was the stipulated com- 
pensation to be paid to the shipowners, whether the full and com- 
plète cargo shipped by the charterers did or did not amount to 2,250 
gross tons. Over objections by the shipowners, the charterers in- 
troduced évidence of communications by téléphone and telegraph 
between the charterers and shipbrokers with référence to the charter- 
ing of the vessel. That évidence was relied on to support the con- 
clusion that the compensation to be paid was $30 per ton on the cargo 
f urnished, and that no minimum amount of freight was stipulated 
for. Even if the brokers were authorized to speak for the shipowners, 
which was not shown, the plain terms of the contract between the 
parties, embodied in the charter party, are not subject to be altered or 
modified by such évidence. The charter party alone is to be looked 
to as the expression of the final understanding of the parties. Brawley 
V. United States, 96 U. S. 168, 24 L. Ed. 622. 

[5] The charterers raised the issue that they were deprived of cargo 
space to which they were entitled in conséquence of coal being loaded 
in such space. The évidence showed that between 35 and 40 tons of 
coal were loaded in lockers on deck, provided for the purpose, and 
that that amount was necessary for the opération of the donkey engine, 
which was used in hoisting anchors and sails, heating the cabin and 
discharging cargo. The provision of the charter party, "vessel to 
furnish the use of the steam winches, with steam to drive them," 
shows that it was contemplated that some coal was to be carried. By 
the terms of that instrument the charterers were entitled to the whole 
of the vessel, "with the exception of the cabin, and the necessary room 
for crew and storage of provisions, sails and cables." The state- 
ment in the testimony of a witnp.ss for the charterers to the e^ecl 
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that the word "provisions" included such a supply of coal as was 
taken on for the purposes stated was not contradicted. The word is 
appropriate to describe necessary stores or materials provided to 
enable the ship to comply with its obligations under the contract. The 
évidence was such as to warrant the conclusion that the storage in 
bunkers on deck of the amount of coal mentioned did not deprive 
the charterers of space to which they were entitled. 

[6] In this court the appellants seek leave to amend their answer to 
the hbel by averring that the beams supporting the topmost deck, 
sometimes called the flush deck, were so light as to he structurally in- 
sufficient to carry the full and complète deck load provided for by the 
charter party; that such defect shut the charterers out of having a 
full and complète load on the flush deck, thereby causing alleged dam- 
ages, a recovery of which is prayed in the amendment sought. The 
allowance of the proposed amendment would introduce entirely new is- 
sues which were not raised in the trial court. The case was tried with- 
out any question as to the vessel being such as the charter party called 
for being raised by any part of the pleadings. The amendment is 
sought to enable the charterers to show by the évidence already adduc- 
sd that the alleged lightness of the beams supporting the topmost deck 
constituted breaches of the charter party's stipulations as to the vessel 
being "tight, staunch, strong and in every way fitted for such a voyage," 
and as to its taking on "a full complète deck load consistent with the 
vessel's seaworthiness." The parties seeking the amendment do not ask 
to introduce additional évidence. 

Waiving the question raised by the objection of the appellees to 
the allowance of the proposed amendment in this (the appellate) court, 
the matter we think properly may be disposed of on the ground that, 
if the new issues sought to be raised had been duly raised by the 
pleadings in the trial court, on the évidence adduced they could not 
properly hâve been decided in favor of the appellants. What is called 
the flush deck is really the roof or top of a structure which incloses 
the space above the upper or main deck; the principal object of that 
structure being to protect from the weather cargo loaded on the deck 
next below the top of such structure. While it is customary to load 
some cargo on the so-called flush or shelter deck, we think the évi- 
dence was such as to require the conclusions that the flush or shelter 
deck was not the space contemplated by the stipulation as to taking 
on "full complète deck load consistent with the vessel's seaworthiness," 
and that the alleged lightness of the beams supporting such topmost 
deck was not a breach of the stipulation as to the vessel being "tight, 
staunch, strong and in every way fitted for such a voyage." Nothing 
in the charter party shows that the vessel was bound to receive and 
store on the so-câlled flush deck a full and complète deck load. 

The évidence was such as to support the conclusion that the tim- 
ber and lumber carried there and on the deck next thereunder con- 
stituted a fiilî and complète deck load within the meaning of the 
charter party's stipulation on the subject. Neither the stipulation as 
to the vessel being "tight, staunch, strong and in every way fitted for 
such a voyage" nor any other provision of the charter party dealt with 
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the question of the cargo-carrying capacity of the topmost or flush 
deck. That unprotected space was net warranted to be fit for the car- 
riage of any amount of lawful marchandise the charterers were en- 
titled to offer. As the contract did not entitle the charterers to com- 
plain on the ground that the lightness of the beams supporting the 
topmost or flush deck rendered it structurally insufficient to carry a 
full and complète deck load, and as the évidence called for the con- 
clusion that such a deck load as the contract contemplated was re- 
ceived and carried, the appellant can hâve no just cause to complain 
of a refusai to permit the proposed amendment, assuming that it is 
permissible to allow such an amendment in the appellate court. 

For reasons above indicated, the proposed amendment is disallowed, 
and the decree appealed f rom is aifirmed. 



ARMOUR & CO. et al. v. TEXAS & P. RT. CO. et al. 

(Circuit Court of Appeals, Fifth Circuit. May 5, 1919.) 

No. 3360. 

Railroads i©=>54 — Removal or Teack — Right to Equitable Relief — Public 
Inteeests — Légal Remedy. 

Though meat-packing companies, acquiring valuable abutting property 
adapted to their business, bave a contract or property right to prevent re- 
moval from a street of an industry track serving them, they cannot bave 
relief by injunctlon agalBst tbe city, the railroad company, and a track- 
age Company, to restrain removal of the track to another street, when it 
appears that paramount public Interests ma y be Interfered with by grant- 
ing relief, especially where there is no convincing shovping of à lack of 
légal remedy for damages. 

Appeal from the District Court of the United States for the Western 
District of Louisiana; Rufus E. Foster, Judge. 

Suit against the Texas & Pacific Railway Company, wherein Pearl 
Wight was appointed receiver, and Armour & Ce, a New Jersey cor- 
poration, and Armour & Ce. of Texas, a Texas corporation, filed an 
intervening pétition. From a decree dismissing the pétition, the in- 
terveners appeal. Aifirmed. 

Sam B. Cantey, of Ft. Worth, Tex., and Francis Marion Etheridge 
and Joseph Manson McCormick, both of Dallas, Tex., for appellants. 

Thomas J. Freeman and H. Génères Dufour, both of New Or- 
léans, La., for appellees. 

Beforè WALKER and BATTS, Circuit Judges, and GRUBB, Dis- 
trict Judge. 

WALKER, Circuit Judge. This is an appeal from a decree dis- 
missing an intervening pétition filed by the appellants, Armour & Co., 
a New Jersey corporation, and Armour & Co. of Texas, a Texas cor- 
poration, in a suit in which the receiver of the Texas & Pacific Rail- 
way Company (which will be referred to as the Railway Company) 
was appointed. The appellants sought an injunction to prevent the 

^saFor other cases see same toplc & KBY-NUMBBR In ail Key-Numbered Dlgests & Indexe» 
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Raiiway Company and îts receiver from executing a contract to re- 
move, and from removing, the tracks on Pacific avenue, in Dallas, 
Tex., including a switch or industry track serving the petitioners' 
plant. 

The pleadings and évidence in the intervention proceedings dis- 
closed the foUowing facts: 

For many years prior to 1912 the Raiiway Company had and used 
tracks on Pacific avenue, in the city of Dallas; its authority to do so 
being conferred by municipal ordinances. In July, 1912, the authori- 
ties of the city of Dallas passed an ordinance granting the Raiiway 
Company the right and privilège to construct a switch track on Pacific 
avenue ; the location of that track being designated. That ordinance 
contained the following provisions: 

"Sec. 2. That the right, privilège, and franchise hereby granted Is granted 
subject to the city charter and Qrdinances of the city of Dallas and such fu- 
ture charters and ordinances as may hereafter be passed, and the city ex- 
pressly reserves the right to at ail times amend or alter the ordinance hereby 
granted. 

"Sec. 3. That the right and privilège hereby granted is granted for a period 
of tweuty years from the date of the acceptauce of thls ordinance, as herein 
provided for, and provided that in the event the said Raiiway Company shall 
be required to abandon, to elevate or to place in subways said main tracl£s on 
Pacifie avenue, then in that event this franchise shall be subject thereto, and 
the said grantee shall, during said time, pay, on the second day of January, 
in each and every year, the sum of ten dollars per year, as a bonus for the 
right, privilège, and franchise hereby granted: Provided that ten dollars shall 
be paid for the year 1912. 

"Sec. 4. That in accordance with the agreeraent heretofore made between 
the city of Dallas and Armour & Co., the owners of a certain lot locatea on 
the north side of Pacific avenue, and more particularly located on the north- 
west corner of Pacifie avenue and Harwood street, and extending back to Live 
Oali street, which switch track is intended to serve said property, it Is mutual- 
ly understood and agreed that as a further considération for thls grant the 
grantee shall obtain from the said Armour & Co., or the said Armour & Co. 
shall dedicate to public use sixty-four square feet of land located at the south- 
east point of It^ said lot, whére the same forms a corner of Harwood and Pa- 
cific avenue, and shall likewise dedicate to public use for street purposes thlrty- 
flve square feet ofC the northeast corner of its said lot, where the same forms 
the Southwest corner of Harwood street and Live Oak street; It being the 
purpose of the said dedicatlon to round the corners at such points and to 
dedicate such property for street purposes, and it being understood that it re- 
quires the amount of square feet herein stated to round off said corners, ail of 
which more fully appears from map on file in the office of the city engineer of 
the city of Dallas. That the dedicatlon of said property shall be made by 
the said Armour & Co., whose property is served by said switch, before the 
final acceptance of this ordinance by the grantee herein. 

"That in the event the said Armour & Co. should fail or refuse to.make said 
dedicatlon, it is expressly understood between the parties that the city of 
Dallas may repeal and cancel the rights and privilèges granted under this or- 
dinance, by resolution or otherwise." 

Armour & Co. made the dedication called for by the last-quoted 
provision. Before the adoption of the ordinance it was submitted to 
the attorney of Armour & Co., and was approved by him, and Ar- 
mour & Co. conditionally contracted to buy the lot described in the 
ordinance, and after the adoption of the ordinance bought the lot and 
made the required dedication. Armour & Co.'s attorney had oral ne- 



AKMOUR & CO. V. TEXAS & P. ET. CO. 1S7 

(258 F.) 

gotiations with the Railway Company's gênerai âttorney and with 
îts gênerai manager, and both those officiais were advised that Ar- 
mour & Co.'s purchase of the lot was conditioned upon the svvitch 
track being authorized and constructed, and the Railway Company's 
gênerai manager assured an agent of Armour & Co. that if the city 
granted the franchise the Railway Company would put in the switch 
and maintain and operate it. Following Armour & Co.'s purchase of 
the lot and the adoption of the ordinance, it had built on the lot a 
Steel reinforced concrète structure exclusively adapted to its iiusi- 
ness, which includes the réfrigération, smoking, drying, treatment, and 
curing of méats. The lot and the improvements thereon cost abovtt 
$130,000. The business in which the property is used is an extensive 
and valuable one. If the switch track in question is removed, that 
property would not be available for use in the business for which it 
was acquired and for which it has been and is used. The business 
is carried on by Armour & Co. of Texas, which holds the property un- 
der a lease contract with Armour & Co., the substance of which, as 
stated in the summary of the évidence, is that the former pays tlie 
iatter a net rental of 8 per cent, of the entire value of the property and 
plant, including taxes, charges, etc. 

• A resuit of the growth of Dallas since the Railway Company com- 
menced to use Pacific avenue for its tracks is that there has been a 
great increase both of railway and other traffic on that street, and of 
other traffic along the streets crossing Pacific avenue in the locality 
of the switch track in question. Pacific avenue divides the principal 
résidence section of the city from its principal retail and shopping 
district. The next street to it in the direction of the leading retail 
district was spoken of by one of the witnesses as "probably the most 
used thoroughfare of the city." Traffic in that locality has become 
greatly congested. The public interest and safety call for either the 
lowering or raising of thèse tracks, or the removal of them from 
Pacific avenue. The continyance of the traclcs on the same grade as 
the street involves constant and increasing danger and inconvenience 
to many persons. There was évidence to support the conclusions that 
it is impracticable to lower the tracks on that street, because the low- 
ering of them to the required depth would subject them to being 
flooded whenever Trinity river, to which the tracks go, is at high- 
water mark, and that the élévation of the tracks, besides being very 
expensive, could not be so effected that the industries located on that 
street could continue to be served by the Railway Company as they 
are served by the tracks on the street grade. For years past there has 
been public agitation against the continuance of the conditions on 
Pacific avenue resulting from the présence on it of the railway tracks. 
In the circumstances above indicated the city of Dallas, the receiv- 
er of the Railway Company, and the Wholeâale Trackage Company, 
a corporation, agreed upon the terms of a contract providing for the 
removal çf the railway tracks from Pacific avenue and the discontinu- 
ance of the use of the street for railway purposes, except that a track 
serving one industry was to be continued for a specified time, and 
those required for the opération of certain passenger trains of another 
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raiiroad whidi had acquired a right to use the street were to be con- 
tinued in use for that purpose, unless other arrangements could be 
made for those trains, and for the acquisition by the Railway Com- 
pany of a routé for its tracks through another and less congested part 
of the city, which included a new industrial district, industries lo- 
cated on which could be served by the Railway Company. By the 
terms of that contract a large part, if not most, of the expense in- 
volved in, making the proposed change was to be borne by the Whole- 
sale Trackage Company; the money required for that purpose being 
contributed by owners of real estate expected to be benefited by the 
proposed change, some of the contributors being owners of lots on 
Pacific avenue, some of them being owners of nearby real estate 
which is separated from the heart of the city's retail business sec- 
tion by Pacific avenue, and the remainder being owners of real estate 
in the industrial district to be established and developed. After per- 
mits to make the proposed change had been obtained from the public 
authorities, the Railway Company's receiver filed in the cause, in 
which the pétition of the appellants was filed, a pétition praying that 
he be authorized by the court to exécute the above-mcntioned con- 
tract, which was the same one the exécution of which the appellants 
sought to hâve enjoined. Following findings, supported by évidence 
adduced, that the consummation of the contract mentioned will be 
highly advantageous to the Railway Company and the citizens of Dal- 
las, the court made a decree denying the injunction sought by the ap- 
pellants, authorizing the receiver to enter into the proposed contract, 
and dismissing the pétition of the appellants, without préjudice to any 
rights they may hâve hereafter to sue for such damage as may be 
occasioned them by the removal of the tracks in question. 

The claim that the appellants hâve a contract or property right to 
the continued use of the switch track in question is based upon the 
circumstances that one of them was instrumental in procuring the 
adoption of the city ordinance granting tbe right to use the street for 
that purpose and dedicated a part of its lot to secure tKe granting of 
that franchise ; that, bef ore doing so, it was assured by the officiais of 
the Railway Company that the latter would put in the switch and op- 
erate it if the city granted the required franchise; and that property 
was bought and improved in reliance on such assurance. It is not 
claimed that the switch track was paid for or is owned by the ap- 
pellants, or either of them. If they hâve the right claimed, there is 
no corresponding obligation on either of them to continue to use the 
switch track. So far as appears, each of them retains the uncondi- 
tional right to cease at any time to make use of that track or to car- 
ry on the business which is served by it. If there is a contract for the 
continued opération of that track, it is one which is not specifically 
enforceable against the appellants or either of them. The Railway 
Company's receiver was not a part)- to a contract on the subject, if 
there was one. To enjoin him from removing the switch track would 
amount to requiring spécifie performance by him of a contract to 
which he is not a party, and which is not specifically enforceable 
against the appellants at his instance, There is no mutuality of either 
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obligation or remedy. The reciprocal feature of the duty of spécifie 
performance which is enforceable in courts of equity is not to be lost 
sight of. It is a recognized ground for refushig redress by spécifie 
performance that it could not successfully be sought against the party 
applying for it. Where there is such a lack of mutuality, it is an 
additional impediment in the way of granting the exceptional équitable 
remedy of spécifie performance that the party seeking it fails to show 
that he has not a full, complète and adéquate remedy at law for the 
damage, loss, or injury suffered in conséquence of the threatened 
breach of duty sought to be specifically enforced. To say the least, 
there was no convincing showing of a lack of an available and adé- 
quate légal remedy. 

The pétition of the appellants contains gênerai statements to the ef- 
fect that irréparable loss and damage will be occasioned to them by 
the threatened removal and abandonment of tracks on Pacific avenue 
serving their plant. The pleadings and évidence do not disclose 
facts requiring the conclusion that appellants cannot obtain com- 
pensation at law to which they may become entitled for the loss or 
damage caused by the removal of the tracks. If the appellants hâve 
a cause of action against any one based upon a discontinuance of the 
tracks, it is against the city of Dallas and the Texas & Pacific Rail- 
way Company, one or both. The insolvency of neither of those par- 
ties is shown. It was not shown that the proposed removal was to 
be so effected as necessarily to cause the interruption or cessation of 
the business of the appellants in Dallas. While it is shown that the 
value of the structure in which that business is conducted would ba 
impaired by removal of the track, it is not satisfactorily shown that 
the value of the lot with the structure on it would be less after the 
railway track shall hâve been removed from the street than it was 
before. Tkere was évidence tending to prove that the value of prop- 
erty on Pacific avenue would be enhanced by the removal of the 
tracks. It is not shown that the business of the appellants cannot as 
well and profitably be carried on in the proposed new indiistrial dis- 
trict, or in another part of Dallas, where railroad facilities would be 
obtainablé. If the record be regarded as showing that any one is 
liable to the appellants for a loss resulting to them from such a change, 
it cannot be regarded as convincingly showing that they are without 
a full, complète, and adéquate légal remedy for the enforcement of 
that liability. 

It is not necessary to décide whether the foregoing considérations 
by themselves are enough to justify the refusai to grant an injunction 
having the effect of preventing the discontinuance of the use of rail- 
road tracks on Pacific avenue, so far as concerns the serving of the 
plant of the appellants. The continuance of the conditions resulting 
from the use of that street by the Railway Company is not only a hard- 
ship on that company, subjecting it to burdens and liabilities which 
may be escaped or materially lessened by a practicable change of lo- 
cation, an advantageous opportunity to make which is offered, but i& 
against the public interest. The street has become such a one that 
the continued use of it by the Railway Company is not compatible 
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with the safety and convenience of a populous community. If the 
appellants havé the contract or property right claimed as the basis of 
the relief sought, it does ngt follow that they can obtain that relief 
when it appears that paramount interests will, or even may, be inter- 
fered with by granting it. Beasley v. Texas & Pacific Ry. Co., 191 
U. S. 492, 24 Sup. Ct. 164, 48 L. Ed. 274; Texas & Pacific Ry. Co. v. 
City of Marshall, 136 U. S. 104, 10 Sup. Ct. 846, 34 L. Ed. 385 ; North- 
ern Pacific R. Co. V. Territory of Washington, 142 U. S. 492, 12 Sup. 
Ct. 283, 35 L- Ed. 1092. In the opinion in the last-cited case it was 
said: 

"The court will never order a railroad station to be bullt or maintained con- 
. trary to tbe public interest." 

Change in local conditions may make it against the public interest 
for such railroad opérations as the Railway Company is engaged in 
to be carried on in a street in the heart of a city along and across 
which there is considérable and increasing traffic of other kinds. Cer- 
tainly a court is justified in refusing an injunction sought as a means 
of enforcing the continued use for steam railroad purposes of a much- 
traveled city thoroughfare, especially where it is not made plain that 
the party seeking such relief cannot in an action at law recover such 
compensation as it may become entitled to for the loss or damage 
caused to it by the discontinuance of such use. 

The conclusion is that the court did not err in refusing the injunc- 
tion sought and in dismissing the pétition of the appellants without 
préjudice to their right tô enforce whateyer liability to them may be 
incurred by the proposed removal of the track in question. 

The decree to that eflfect is affirmed. 



OKLAHOMA CITY v. ORTHWEIN. 

(Circuit Court of Appeals, Eighth Circuit. April 28, 1919.) 

No. 4936. 

1. Courts <g=>107 — Paving — Assbssment of Benefits— Stheet Raileoads. 

A décision of the Suprême Court of Oklahoma, construing state stat- 
utes and holding that the right of way of a street railroad company is 
asses.sa):)le for paving benefits, where It is held in fee, held to also apply 
to riglit of way held by grant without reverter. 

2. JtrDGMENT <S=>70S JUDGMENT AS EVIDENCE— INVALIDITT OP AsSESSMENTS. 

In an action against a city, based on its alleged neglect and refusai 
to make a reassessment of benefits to pay paving bonds, to supply the de- 
ficlency caused by Its assessment of property which was not subject there- 
to, a Judgment recovered against the city by the owner of such property, 
declarlng the assessment Invalid and enjoin^ng its enforcement, held ad- 
missible in évidence. 

a. Municipal Corporations <S=>374(1) — Conteaot for Public Impeovemenïs 
—Liability foe Nonferformanoe. 

Where a municipal corporation, which has power to make a contract 
for internai improvements, contracts for them and stipulâtes that the 
agreed prlce shall be paid out of funds to be reallzed from spécial assess- 

^^sFor otber cpses see same toplc & KEY-NUMBER in ail Key-Numbered Digesta & Indexes 
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ments, which It has power to make, but falls and refuses to maTie suffi- 
cient valid assessments, it becomes primarlly liable to pay the contract 
priée itself. 

In Error to the District Court of the United States for the Western 
District of Oklahoma; John H. Cotteral, Judge. 

Action at law by Walter E. Orthwein agatast the City of Oklahoma. 
Judgment for plaintifï, and défendant brings error. Reversed in 
part. 

B. D. Shear, A. T. Boys, and E. E. Blake, ail of Oklahoma City, 
Okl., and W. M. Howenstein, of Grandfield, 0kl., for plaintifï in 
error. 

G. A. Paul, of Oklahoma City, Okl., for défendant in error. 

Before SANBORN and CARLAND, Circuit Judges, and MUN- 
GER, District Judge. 

CARLAND, Circuit Judge. The city of Oklahoma City in 1908 
deemed it necessary to pave Classen boulevard. In 1911, it deemed 
it necessary to pave Linwood boulevard, from the west line of West- 
ern avenue to the center line of Tenth street, and also Exchange av- 
enue. Proceedings were regularly taken as provided by law for the 
construction of said paving. The benefits resulting from said paving 
were assessed upon the lands fronting or abutting thereon. The con- 
tractor ccrnstructing the paving was paid by the issuance by the city 
of improvement bonds, to be paid by the money arising from the col- 
lection of the assessments made for benefits. The défendant in er- 
ror, hereafter plaintifï, purchased ail the improvement bonds issued 
for said paving from tlie contractor, for value, and without notice 
of any defect in the benefit assessment. 

Along the center of Linwood boulevard. Exchange avenue, and 
Classen boulevard, an electric railway company, hereafter Railway 
Company, occupied and used a right of way which it had curbed and 
otherwise improved. The paving done by the city on the boulevards 
and avenue above mentioned was on the driveways located on both 
sides of the right of way. The Railway Company refused to pay the 
amount of the benefits assessed against it, and this fact prevented the 
accumulation of a sufficient fund to pay ail the improvement bonds 
and interest thereon. The Railway Company claimed that its right 
of way did not front or abut upon the pavement, within the meaning 
of the law authorizing the construction of the pavements. Under 
thèse conditions the plaintiff made a demand upon the city to cause 
a new assessment of benefits upon property liable therefor, in order 
that the bonds owned by him could be fully paid. The city having, 
as claimed by the plaintiflf, unreasonably delayed to make a new as- 
sessment, the présent suit was brought against the city on the theory 
that it was liable on account of its willful neglect and refusai to per- 
form a duty imposed upon it by law to create a fund necessary and 
essential under the obligations contained in the bonds for the purpose 
of meeting the payment of the installments and interest due thereon. 

There were four paving contracts involved in the improvement 
mentioned, .two for Exchange avenue, and one eai;h for the boule- 
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vards. * The complaint in this action was in four counts, correspond- 
ing to the four contracts. The trial below resulted in a directed ver- 
dict for the plaintiflf as follows: First count, $653.10 and interest; 
second count, $2,744.68 and interest; third count, $754.14 and inter- 
est; fourth count, $4,076.02 and interest. The recovery was meas- 
ured by the invalid portions of the assessments shown by the four 
ordinances levying the same and recited in the bonds owned by the 
plaintifï. The only ground of invalidity urged against the assess- 
ments was that the right of way of the Railway Company was not 
assessable for benefîts. The trial court sustained this view. Judg- 
ment having been entered on the verdict, the city has brought the case 
hère for review. 

Before, however, proceeding to consider the assignments of error, 
it is proper to say that, since the trial of this case below, the Su- 
prême Court of Oklahoma, in the case of Oklahoma Railway Co. v. 
Severns Paving Co. et al., 170 Pac. 216, a case involving the right 
of the city of Oklahoma City to assess the right of way of the Rail- 
way Company for benefits resulting from paving of the character 
described in this action, has decided that, where the Railway Com- 
pany's title to its right of way amounts to a fee title, the assessment 
of benefits for paving is valid. The décision of the Oklahoma Su- 
prême Court in the case cited was based upon a construction of the 
statutes of Oklahoma and particularly sections 511, 1175, .and 1382, 
Laws of Oklahoma 1910, and is binding on this court so far as it con- 
strues said statutes. The Suprême Court of Oklahoma in the above 
case affirmed a judgment awarding a mandamus compelling the de- 
fendant to make a new assessment. The record in the présent case 
shows that, as to the paving mentioned in the first count, the grant of 
the right of way of the Railway Company was in perpetuity. The right 
of way involved in the second and third counts was obtained in part 
by a grant from the Park Site Realty Company for use as a right 
of way, with reverter to the grantor upon the abandonment or dis- 
continuance of such use, and in part by dedication from the Packing 
House Development Company in fee simple and as a right of way 
without limitation, and in part by grant from Edward Morris, with 
right of reverter in the grantor in case of the abandonment of such 
right of way. 

[ 1 ] In view of the décision above mentioned and the statutes there- 
in construed, we are of the opinion that the assessment of benefits for 
the paving involved in this action was valid, where the title of the 
Railway Company to its right of way was in fee, or where it was for 
a right of way without reverter. There are no data in the record by 
which we can compute in dollars and cents the invalid or valid por- 
tions of the assessments involved in the second and third counts, and 
the case will hâve to be remanded, in order that the proper computa- 
tion may be made. What the title of the Railway Company was, as 
to the right of way involved in tlie fourth count, does not appear. 
The évidence, however, shows that on April 21, 1910, the Oklahoma 
Railway Company commenced action in the United States Circuit 
Court for the Western District of Oklahoma against .the présent 
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défendant, Bob Parman, city clerk, and Charles McCafferty, county 
treasurer of Oklahoma county, wherein the assessment involved in 
the fourth count was attacked as invalid. The défendants filed a 
demurrer. Subsequently, on April 1, 1912, the Railway Company 
filed an amended and supplemental complaint, to which the défend- 
ants also filed a demurrer. On March 29, 1912, the demurrer was 
overruled, with leave to answer. No answer being filed within the 
time limited, an order pro confesso was entered April, 25, 1912, and 
on May 31, 1913, a final decree was entered, declaring the assess- 
ment involved in the fourth count of the complaint in this action in- 
valid, and permanently enjoining the défendant from taking any pro- 
ceedings to collect said assessment. This decree was not appealed 
from and became final. The court below, being the successor of the 
Circuit Court, properly f ollowed that décision, and we hâve no au- 
thority on this writ of error to review it. The assessment involved 
in the fourth count must therefore be regarded as invalid, and the 
plaintifif, if otherwise entitled to recover, should hâve judgment on the 
fourth count. 

We now come to consider the assignments of error urged by the 
défendant. So far as the validity of the assessments for benefits 
charged against the Railway Company's right of way is concerned, 
we hâve already expressed our views following the décision of the 
Suprême Court of Oklahoma in Railway Co. v. Severns Paving Co., 
supra. The first count is eliminated from considération for the rea- 
son that the assessment was valid, and the plaintiff is subrogated to 
the rights of the paving contractor, and can enforce the payment of 
the benefits assessed for the payment of the paving involved in the 
first count. The portions of the pavement involved in the second and 
third counts where the Railway Company's title to the right of way 
amounts to the fee, under the décision of the Suprême Court of 
Oklahoma in the case above mentioned, are also eliminated. The 
question then for considération is: May the plaintiff recover in this 
action a gênerai judgment against the city for the proportionate 
amount of the invalid assessments represented by ail of the fourth 
count and a portion of the second and third? Taking up the assign- 
ments of error in their order: 

First. There was no error in denying the motion to make the com- 
plaint more definite and certain. The matter was discretionary, and 
no préjudice resulted. 

[2] Second. There was no error in allowing the introduction into 
évidence of the record in the case of Oklahoma Railway Co. v. Okla- 
homa City et al. It was admissible for the purpose of showing that 
the assessment involved in the fourth count had been adjudicated in- 
valid. It is true^ the parties were not the same as in the présent 
action, but that was not necessary. The défendant was a party to 
that action, and the judgment therein was évidence against it in this 
case. The record was also évidence that the city had notice that the 
assessment had been declared invalid. It was also admissible as 
showing that the défendant had allowed a decree pro confesso to be 
258 F.— 13 
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entered against it, and had taken no appeal therefrom, which was évi- 
dence of négligence. 

Third. There was no error in admitting in évidence the claim filed 
by the plaintiff with the city officers. It was admissible on the ques- 
tion of notice of the invalidity of the assessments and on the question 
of négligence. 

Fourth. There was no error in admitting the testimony of the wit- 
ness Shartel concerning the building of sewers to drain the right of 
way of the Railway Company. While the évidence was not very ma- 
terial, it tended to show that the Railway Company had performed 
what it thought was its duty in the premises. It was not prejudicial 
in any event. 

Fifth. There was no error in the introduction in évidence of the 
record in case No. 12380, Cleveland-Trinidad Paving Co. v. City of 
Oklahoma et al. The record was introduced in rebuttal of the tes- 
timony of Whit M. Grant, who had testifièd that he had no recollec- 
tion of ever being informed as to the décision of the local district 
court with référence to reassessments. 

Sixth. The claim that the power to pave is under the law and Con- 
stitution of Oklahoma given to the city officers, and not to the city, 
has no merit. 

Seventh. When the verdict in this case was directed, the défendant 
requested the court to limit the judgment, so that it could be coUect- 
ed only from bene&t assessments. There was no error in this ruling. 
The city, if liable at ail, was liable generally as for négligence and 
refusai of duty. 

Eighth. It is our opinion that the contractor could hâve main- 
tained this suit if he still owned the bonds, and, having sold them to 
the plaintifï, the latter can maintain it. The city owes the duty to 
levy the new assessment to the one who owns the bonds. 

Ninth. We hâve no dispute with the holding of the Suprême Court 
of Oklahoma that the détermination of the amount of benefits is a 
législative act and final, but this rule has no application where the 
property assessed is not liable for any assessment. 

Tenth. The bonds upon which the verdict was directed were pay- 
able to bearer. They were ail produced in court, and that was prima 
facie proof that the plaintiff was the owner. 

Eleventh. The allowance of an amendment to the complaint at the 
trial^to the effect that the plaintiff sued for himself and other parties 
sirhilarly situated, while probably erroneous, was not prejudicial. No 
recovery was had for any one except the plaintiff. 

[3] Twelfth. Section 728, Comp. Laws of Oklahoma 1909, gave 
the défendant power to levy new assessments where the original as- 
sessment was invalid. On July 14, 1913, the plaintiff presented to the 
défendant his written request to cause reassessments to be made on 
account of the illégal assessments against the Railway Company's 
property, which the défendant failed to grant. Thereupon the plain- 
tiff brought suit against the défendant, which was pending for about 
two years, and no reassessrnent was made from the time of bring- 
ing that suit and the institution of the présent suit on April 27, 1915. 
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The défendant also allowed the complaint in the case brought by the 
Railway Company to be taken pro conf esso, and riever appealed there- 
from. The law of Oklahoma, being Session Laws approved April 17, 
1908 (Laws 1907-08, c. 10), provided that the city itself should in 
no case be liable on thèse improvement bonds; therefore the plain- 
tiff was remediless, unless a vaHd assessment of benefits should be 
made and collected. In our opinion, the évidence showed that the 
city was guilty of négligence and of a willful refusai to make"valid 
assessments to pay the bonds of the plaintifï. The limitation of lia- 
bility of the city above specified does not, in our opinion, exclude a 
remedy based upon négligence and willful refusai to perform this 
duty. Where a municipal or quasi municipal corporation, which bas 
the power to make a contract for internai improvements contracts for 
them, and stipulâtes that the agreed price of the improvements shall 
be paid to the contracter out of funds to be reahzed ont of spécial 
assessments, or out of the proceeds of bonds it has the power to 
issue, and the corporation has power to make the assessments or to 
issue the necessary bonds, but fails to make sufficient valid assess- 
ments, or to issue sufficient bonds to provide the necessary funds to 
pay the contractor the contract price of bis material and labor, or if 
it misappropriates such funds to other purposes, the corporation be- 
conies primarily liable to pay the contract price itself. Barber As- 
phalt Paving Co. v. City of Denver, 72 Fed. 336, 340, 19 C. C. A. 
139, 143 ; Bill v. City of Denver (C. C.) 29 Fed. 344 ; Argenti v. City 
of San Francisco, 16 Cal. 256, 281, 283; Beard v. City of Brooklyn, 
31 Barb. (N. Y.) 142, 150; Commercial National Bank v. City of 
Portland, 24 Or. 188, 33 Pac. 532, 41 Am. St. Rep. 854; City of 
Louisville v. Hyatt, 5 B. Mon. (Ky.) 199, 201 ; City of Leavenworth 
V. Mills, 6 Kan. 288, 297; Reilly v. City of Albany, 112 N. Y. 30, 42, 
19 N. E. 508; Michel v. Police Jury, 9 La. Ann. 67. 

Both parties at the close of the évidence requested a directed ver- 
dict. The défendant, however, requested the court, in case his mo- 
tion should be denied, to charge the jury in certain particulars. Thèse 
requests to charge hâve been examined, and they présent no reason 
why the verdict should not hâve been directed for the plaintifï. The 
entire record convinces that there is substantial évidence to sustain 
the verdict directed by the court, and that there was no error com- 
mitted in this behalf. 

The judgment on the first count is reversed. The judgment on 
the fourth count is affirmed, and the judgment based upon the sec- 
ond and third counts is reversed, and the cause remanded as to those 
counts, with instructions to the trial court to grant a new trial as to 
the amount due the plaintifï in the instances where in this opinion the 
assessment of benefits would be illégal. No costs to be taxed as 
against either party in this court. 
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THOMPSON y. UNITED STATES. 

(Circuit Court of Appeals, Eighth Circuit. April 28, 1919. Rehearlng Denled 

September 1, 1919.) 

No. 4985. 

1. Poisons <&=>2 — Habrison Anti-Narcotio Act — Vauditt. 

Harrison Anti-Narcotic Act, § 2 (Comp. St. § 628Tli), declaring that it 
shall be unlawful for any person to sell, barter, exchange, or give away 
enumerated narcotic drugs, except in pursuance of tlie written order of 
the person to whom such article is sold, bartered, exchanged, or given, on 
a form to be Issued in blank for that purpose by the Oommissioner of 
Internai Revenue, but exeepting physicians duly registered in the course 
of their professional practice, is constitutlonal. 

2. Poisons ®=>4 — Hakrison Anti-Nabcotic Act. 

Under Harrison Anti-Narcotic Aot, § 2 (Comp. St. § 6287h), declaring 
that it shall be unlawful for any person to sell, barter, exchange, or 
give away certain narcotic drugs, except in pursuance of a written order 
of the person to whom such article is sold, on a form to be issued by tho 
Oommissioner of Internai Revenue, but whlch excepts physicians in the 
course of their professional practice, etc., it is an offense for a registered 
physician to sell narcotics. 

3. Statutes <S=228 — Peoviso — Construction. 

A proviso in a statute must be strictly construed. 

4. Poisons ©=9 — Harrison Anti-Narcotic Act — Evidence. • 

In a prosecution under Harrison Anti-Narcotic Act, § 2 (Comp. St. 
§ 6287h), against a physician who sold large quantities of narcotics to 
habituai users of the drug, médical testlmony as to recognizéd methods 
among physicians for treating persons addicted to the use of narcotic 
drugs was admissible, for the purpose of showing that the accused 
physician did not come wlthln the exception as to physicians dlspensing 
drugs in the course of thefr practice, for, while the act is in the guise of 
a revenue measure, it was intended to accomplish a moral purpose. 

5. Poisons ®=39 — Offenses — Evidence. 

In a prosecution against a physician for violating Harrison Anti- 
Narcotic Act, § 2 (Comp. St. § e287h), by dlspensing narcotics to habituai 
users of the drug, the exclusion of a letter from the Oommissioner of In- 
ternai Revenue in response to a query by défendant physician as to dls- 
pensing of narcotics held proper. 

6. Cbiminal Law ®=»118er4) — Appeal — Haemless Errob. 

In a prosecution for violating Harrison Anti-Narcotic Act, § 2 (Comp. 
St. i 6287h), exclusion of a letter written by the Oommissioner of In- 
ternai Revenue, in response to an inquiry of défendant physician as to the 
dlspensing of narcotics, held harmless, under Judicial Code, § 269 (Comp. 
St. § 1246), as amended by Act J'eb. 26, 1919, if erroneous. 

7. Cbiminal Law <©=1178 — Exceptions — Abandonuent. 

Where the only exception to the admission of évidence was that the 
court erred in receivlng over objection prejudicial and harmful évidence, 
and the point was not presented either in the brief or oral argument, the 
matter will be deemed waived. 

8. Cbiminal Law <S=5>371(1) — Evidence — Othee Offenses — Intent. 

In a prosecution for violation of Harrison Anti-Narcotic Act, § 2 (Comp. 
St. § 6287h), évidence that défendant, a physician, dispensed the drug to 
addicts and to persons other than those speclfied in the indlctment, is 
admissible to show his intent. 

®=3For other cases eee same topio & RBÎT-NUMBER in ail Key-Numbered Digests & Indexes 
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9. Poisons i©=39 — Offenses — Evidence. 

In a prosecutlon for violation o£ Harrlson Anti-Narcotlc Act, § 2 (Comp. 
St. § 6287h), by a physician, wtio dispensed the drug to maiiy habitua) us- 
ers, évidence held sufBcient to sustaln a conviction. 

10. Criminal Law 'ê=815(4) — iNSTRUCrioNa — Habeison Anti-Narcotic Act. 

In a prosecutlon agalnst a physician for violation of Harrlson Antl- 
Narcotlc Act, § 2 (Comp. St. § 6287h), a request to charge that a physi- 
cian cannot be convicted for dispensing prohibited narcotics In the 
treatment of a patient whose application is by letter, where the physi- 
cian reduces the amount of the dose for'purpose of treatment, was proper- 
ly refused, because omittlng the indispensable conditions that the physi- 
cian must f urnish the drug in good falth and keep the required record. 

In Error to the District Court of the United States for the Eastern 
District of Missouri ; David P. Dyer, Judge. 

Bascom C. Thompson was convicted of violating Harrison Anti- 
Narcotic Act Dec. 17, 1914, § 2 (Comp. St. § 6287h), and he brings 
error. ' AfHrmed. 

Albert D. Nortoni, of St. Louis, Mo., for plaintifï in error. 

Vance J. Higgs, Asst. U. S. Atty., of St. Louis, Mo. (Arthur L. 
Oliver, U. S. Atty., of St. Louis, Mo., on the brief), for the United 
States. 

Before SANBORN, Circuit Tudee. and TRIEBER and YOU- 
MANS, District Judges. 

TRIEBER, District Judge. The plaintiflf in error, hereinafter re- 
ferred to as the défendant, was found guilty by a jury on three counts 
of an indictment charging him with violations of section 2 of the Har- 
rison Anti-Narcotic Act of December 17, 1914 (38 Stat. 786, c. 1 [sec- 
tion 6287h, U. S. Comp. Stat. 1918]). 

There w'ere four counts to the indictment, but by direction of the 
court the jury returned a verdict of not guilty on the fourth count. 
The counts are ail in the same language, except that each charges the 
défendant with dispensing morphine sulphate to a différent person, 
at a différent time, and in différent quantities. Each count charges 
that the défendant was a physician duly registered with the collector 
of Internai Revenue of the United States, as required by this act, as 
a dealer in and dispenser of opium, coca leaves, and their salts, deriva- 
tives, and compounds, and that he knowingly, willfully, and not in 
the course of his professional practice only, sold, bartered, dispensed, 
and distributed — in the first count to one Louis M. Wood, 88 grains 
of morphine sulphate, a derivative of opium ; in the second count, 468 
grains, to Mrs. WilHam Cosgrove ; and in the third count, 236 grains, 
to Pearl Spellman; that the sales were not made in the course of his 
professional practice only, nor in pursuance of a written order from 
the purchaser on forms issuëd in blank for that purpose by the Com- 
missioner of Internai Revenue, as required by the act. Each count 
then proceeds to négative the other exemptions in the act, although 
that was unnecessary under the provisions of section 8 of the act 
(Comp. St. § 6287n). 

[1] The défendant attacked the constitutionality of the section of 
the act under which the indictment was drawn by a demurrer to each 

®=>For otlier cases see same topic & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
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count of the indictment, again by spécial requests for instructions to: 
the jury, and after the-return of the verdict by a motion in arrest of 
judgment. The District Court sustained the constitutionality of the 
act. 

Since the submission of this case ii) this court the Suprême Court 
in United States v. Doremus, 249 U. S. 86, 39 Sup. Ct. 214, 63 U Ed. 
493, and Webb v. United States, 249 U. S. 96, 39 Sup. Ct. 217, 63 L. 
Ed. 497, opinions filed March 3, 1919, sustained the constitutionality 
of this section. The identical questions now involved in this case 
were before the Suprême Court in those cases. In the Webb Case, 
which came before the court on certificate from the United States 
Circuit Court of Appeals for the Sixth Circuit, the following ques- 
tions of law were certified : 

(1) "Does the first sentence of section 2 of the Harrison Act prohiblt re- 
tail sales of morphine by druggists to persons who hâve no physician's pro- 
scription, who hâve no order blank therefor, and who cannot obtain an order 
blank, because not of the class to whlch such blanlis are allowed to be issued?" 

(2) "If the answer to question 1 is in the affirmative, does this construction 
make unconstltutional the prohibition of such sale?" 

(3) "If a practicing and registered physician issues an order for morphine 
to an habituai user thereof, the order not being issued by him in the course 
of professlonal treatment in the attempted cure of the habit, but being is- 
sued for the purpose of providing the user with morphine sufflcient to keep 
him comfortable by malntainlng his customary use, is such order a physi- 
cian's prescription under exception (b) of section 2?" 

The court answered the first in the affirmative and the second and 
third in the négative. This disposes of this contention of the de- 
fendant. 

There are a large number of assignments of error, but most of them 
are to the refusai of the court to give certain spécial instructions to 
the jury, which in effect déclare the section of the act involved un- 
constltutional, and therefore need not be considered in this opinion. 

[2] One of the grounds assigned in the demurrer was that the act 
does not make it an offense for a registered physician to sell the nar- 
cotics described in the act under any circumstances. Section 2 of the 
act clearly covers offenses charged in thèse counts of the indictment. 
It reads: 

"That it shall be unlawful for any person to sell, barter, exchange, or give 
away any of the aforesaid drugs except in pursuance of a written order of 
the person to whom such article is sold, bartered, ex'changed, or given, on a 
form to be issued In blank for that purpose by the Commissloner of Internai 
Revenue." 

And then it excepts, among others, a physician duly registered, un- 
der the act, "in the course of his professional practice." 

In the Doremus Case the défendant was charged, as in the instant 
case, with being a registered physician and had sold a quantity of her- 
oin without a written order on a blank form issued for that purpose. 
A copy of the indictment in that case will be found in 246 Fed. 958. 
The Suprême Court, after quoting the act, held: 

"It is made unlawful for any person to obtain the drugs by means of the 
order forais for any purpose other than the use, sale or distribution thereof 
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by hlm In the conduct of a lawful business in said drugs, or thé legitimate 
practice of his profession. 

"It is apparpnt that tlie section maUes sales of thèse drugs unlawful ex- 
cept to persons who hâve the order forms issued by the Commissioner of 
Internai Revenue, and the order is required to be preserved for two years In 
such way as to be readily accessible to officiai inspection. But it is not to 
apply (a) to physiclnns, etc., dispensing and distributing the drug to patients in 
the course of professional practice, the physician to Iteep a record thereof, ex- 
cept in the case of personal attendance upon a patient ; and (b) to the sale, dis- 
pensing, or distributing of the drugs by a dealer upon a prescription Issued by 
a physician, etc., registered under the act." 

There was no error in overruling the demurrer on this ground. 

[3, 4] It is assigned as error that physicians were permitted to testi- 
fy as experts as to the well-recognized methods among the médical 
fraternity of treating persons addicted to the use of narcotic drugs 
for the purpose of curing them of the habit. The ground upon which 
the objection is based, as stated by counsel for défendant in his brief, 
is: 

"It was incompétent and prejudicial, for that it tended to ralse an issue, 
even on the erroueous theory on which the case was tried, as to whether or not 
the plaintiff in error was practicing his profession in a legitimate manner 
and in good faith, while dispensing the drugs to those who, the évidence 
shows, admittedly applied to him for treatment as a physician." 

That such évidence is admissible was decided by this court in Sam- 
uels V. United States, 232 Fed. 536, 542, 146 C. C. A. 494, Ann. Cas. 
1917A,_ 711. See 3 Chamberlayne on Evidence, § 2425. Such évi- 
dence is not conclusive, but, as stated by the learned trial judge in 
his charge to the jury : 

"It is compétent for médical men to give In évidence their expert médical 
opinion touching matters vvithin the range of the médical science with which 
they are familiar; but such expert médical opinion and évidence is not bind- 
ing upon the jury, and is received as advisory only. The .iury is therefore per- 
mitted to regard such évidence as advisory, and reckon with it in the light and 
expérience in human aft'airs, and to accept it or reject it in whole or in part, 
as you may see fit." 

Counsel rely on School of Magnetic Healing v. McAnnulty, 187 U. 
S. 94, 23 Sup. Ct. 33, 47 L. Ed. 90, and Bruce v. United States, 202 
Fed. 98, 120 C. C. A. 370, decided by this court. In the last-cited 
case, évidence of similar nature was introduced against objections, 
but the cause was not reversed upon that ground. It was the refus- 
ai of the court to charge the jury as requested in behalf of the défend- 
ant, as appears from the opinion. The indictment in that case was 
for violation of section 215 of the Pénal Code (Act March 4, 1909, c. 
321, 35 Stat. 1130 [Comp. St. § 10385]), using the mails in a scheme 
to defraud. 

The School of Magnetic Healing Case was an action to enjoina 
postmaster from enforcing an order of the Postmaster General de- 
priving the plaintiffs from using the mails ; the order alleging : 

"They being engaged in conducting a scheme nr device for obtaining money 
througli the mails by means of false and fraudulent pretenses." 



200 258 FEDERAL REPOKTEE 

The bill was dismissed by the trial judge on demurrer. It charged : 

"That the plaintiffs, in thelr business, carrled on and conducted, not only 
the treating of people afflicted with ills at their establishment, • * * * . but 
also engagea in the biisiness of teaching and educating others in the practical 
science of healing, and that a large amount of thelr business consists of treat- 
ment by letter and advice to people throughout the United States and foreign 
countries; * * ♦ that their business is founded largely and almost ex- 
clusively on the physical and practical proposition that the mind of the human 
race is largely responsible for its ills, and is a perceptible factor in the treating, 
curing, benefiting, and remedying thereof." 

In rêver sing the cause the court at the very beginning of the opinion 
stated : 

"As the case arises on demurrer, ail material facts averred in the bill are of 
course admitted." 

And thereupon the court held, quoting f rom the headnotes : 

"Such an allégation having been made in a bill of complalnt, the business 
referred to cannot on demurrer be properly pronounced such a fraud withln 
the statutes of the United States as will justify a postmaster withholdlng 
matter sent to complainants through the mail in answer to advertlsements on 
an order issued by the Postmaster General under sections 3929 and 4041 of 
the Reviscd Statutes of the United States [Comp. St. §§ 7411, 7573], and section 
4 of an act approved March 2, 1895, 28 Stat. 963, 964, c. 191 ; but in overruUng 
the demurrer this court does not mean to preclude the défendant from showlng 
on the trial, if he can, that the business of the complainants, as in fact con- 
ducted, amounts to a violation of such statutes. 

"The statutes referred to were not intended to cover any case which the 
Postmaster General might regard as based on fajse opinions, but only cases 
of actual fraud in fact. In regard to which opinions formed no basis." 

Neither of thèse cases is applicable to the facts in this cause. The 
good faith of the défendant treating thèse persons as a physician, for 
the purpose of curing them from the narcotic habit, is the main and 
only issue involved in this case. 

The object of the act, although enacted under the taxing power 
of Congress, was no doubt intended to prevent the growing use of 
thèse narcotics, deemed a menace to the nation by Congress. In the 
language of Mr. Justice Holmes, in United States v. Jin Fuey Moy, 
241 U. S. 394, 402, 36 Sup. Ct. 658, 659 (60 L,. Ed. 1061, Ann. Cas. 
1917D, 854) : 

"It may be assumed that the statute bas a moral end as well as revenue la 
view, but we are of the opinion that the District Court, in treating those ends 
as to be reached only through a revenue measure and withln the limita of a 
revenue measure, was right." 

In United States v. Doremus, it was held : 

"The act may not be declared unconstitutional because its effeet may be to 
accomplish another purpose as well as the ralsing of revenue" — citing, among 
other cases, Veazie Bank v. Fenno, 75 U. S. (8 Wall.) 535, 541, 19 L. Ed. 482 ; 
In re KoUock, 165 U. S. 526, 536, 17 Sup. Ct. 444, 41 L. Ed. 813 ; McCray v. 
United States, 195 U. S. 27, 24 Sup. Ct 769, 49 L. Ed. 78, 1 Ann. Cas. 561. 

See, also, the opinion of this court in Hughes v. United States, 25? 
Fed. 543, C.^C. A. . 

If physicians and the others mentioned in the exceptions can sell 
and dispense thèse narcotics, regardless of the fact whether it is done 
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in good faith for the relief of a patient, then the moral object of the 
act is entirely defeated. It certainly cannot be claimed that a physi- 
cian selling thèse narcotics, not in good faith, for the purpose of se- 
curing a cure of one sufïering from an illness, or to cure him from 
the morphine habit, is doing so "in the course of his professional prac- 
tice only," as prescribed by the express language of the act. A pro- 
viso must be construed strictly, and it takes no case out of the enacting 
clause vvhich does not fall fairly within its meaning. It carves spécial 
exceptions only out of the enacting clause, and those who set up any 
such exception must establish it as being within the words, as well as 
within the reason, thereof. United States v. Dickson, 40 U. S. (15 
Pet.) 141, 165, 10 L. Ed. 689; Dollar Savings Bank v. United States, 
86 U. S. (19 Wall.) 227, 22 L. Ed. 80; Leavenworth, etc., R. R. v. 
United States, 92 U. S. 733, 23 L. Ed. 634 ; Schlemmer v. Buffalo, 
etc., R. R. Ce, 205 U. S. 1, 10, 27 Sup. Ct. 407, 51 L. Ed. 681 ; Boston 
Safe Deposit Co. v. Hudson, 68 Fed. 758, 15 C. C. A. 651; Aaron v. 
United States, 204 Fed. 943, 123 C. C. A. 265 ; Hopkins v. United 
States, 235 Fed. 95, 148 C. C. A. 589; United States v. Kansas City 
Southern Ry. Co. (D. C.) 189 Fed. 471, 476. 

[5, 6] Did the court err in excluding the letter from the Commis- 
sioner of Internai Revenue to the défendant, in reply to a letter of in- 
quiry made by the défendant? The questions submitted by the de- 
fendant stated facts materially differing from the évidence which 
had been introduced by the government in the case at bar, and on 
which it relied for a conviction. The questions were adroitly pre- 
pared by the défendant, so as to indicate good faith in the treatment 
of addicts applying to him for a cure. 

Another ground upon which the letter was properly excluded is 
that it does not attempt to give any spécifie instructions or express the 
opinion of the Commissioner, except generally. The letter concludes : 

"No inflexible rule can be rendered as to the amount of any of the narcotic 
drugs which may be prescribed, adminlstered, or dlspensed by a physician to a 
patient, as this is a matter which can be determined only by the needs of each 
and every indlvidual patient." 

The ruling of the court was clearly not prejudicial. Section 269 of 
the Judicial Code (Act March 3, 1911, c. 231, 36 Stat. 1163 [Comp. 
St. § 1246]), as amended by the Act of February 26, 1919, c. 48, 40 
Stat. 1181, provides: 

"On the hearlng of any appeal, certiorari, writ of error, or motion for a new 
trial, in any case, civil or crlminal, the court .shall give judgment after an 
examination of the entire record before the court, without regard to technical 
errors, defects, or exceptions which do not affect the substantial rights of the 
parties." 

[7-10] It is claimed that the évidence did not justify the submission 
of the issues to the jury, and that the court erred in refusing to direct 
a verdict of not guilty on each of the counts. 

Louis M. Wood, the person to whom the morphine is charged to 
hâve been sold by the défendant in the first count, testified that he lived 
in Springfield, III, and was an addict; that he wrote to the défend- 
ant at Ferguson, Mo., who, he understood, was putting out a cure for 
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addicts ; thereupon the défendant mailed him a card, on which certain 
questions were printed, to be answered by the addict and returned to 
the défendant. The answers of Wood were inserted in the blanks of 
the card and returned by mail to the défendant. The foUowing is a 
copy of the card: 

"Name: Louis M. Wood. Age 33. Post office: Sprlngfield. County: Sanga- 
iiion. State : Illinois. 

"State drug used: Morphine. How long used: 14 years. By mouth or 
Hypo. Hypo. Amount used weekly: 120 grains or 2 Btls. Amount used 
daily : 17 or 18 grs. Dose per day : 4. 

"Are kidneys active: Not very. Give usual weight: 190. Présent weight : 
175." 

Shortly after mailing the card the défendant sent him 120 grains 
of morphine, for which he was paid $10. Every week thereafter he 
ordered the drug by mail, and défendant sent it to him, reducing it 
from 2 to 4 grains weekly, until it had been reduced to 88 grains a 
week, when a government agent took it from him. The same course 
was pursued by the défendant in selling the drug to Pearl Spellman, 
the person he is charged with having sold to in the third count. She 
resided at Terre Haute, Ind., and the application for the drug was 
made by her through the mails, and the drug sent to her by the de- 
fendant by express. 

The sales to Mrs. William Cosgrove, the person mentioned in the 
second count, were made in the office of the défendant at Ferguson, 
Mo., where she called on him for the purpose of obtaining it. The 
only examination he made of her condition before selling the drug was 
by asking her how long she had been addicted to the use of the nar- 
cotic, and by merely looking at her arm and limb where she had been 
using it hypodermically, and asking how much she used. She had 
used from 120 to 180 grains a week at one time, and had reduced to 
about 70 grains when she called on the défendant. He then sold her 
70 grains. That was the only time he ever saw her personally, as she 
then returned to her home in Toledo, Ohio, where he sent her the 
drug every week by express, reducing it gradually to 65 grains a week. 
In none of the cases were the addicts required by the défendant to 
be confined, so as to prevent them from securing the drug elsewhere. 
Wood secured more of the drug from the défendant than he required, 
and saved some of it for future use, in case lie should be unable to 
secure it from the défendant at a later time. 

The physicians, introduced on the part of the défendant, Dr. Mor- 
dis and Dr. Tyzzer, both testified — Dr. Morris, that "if morphine can 
be bought by the addict, no doctor would attempt to treat him by the 
réduction method, unless he confined him;" Dr. Tyzzer that "it is 
best that the patient should be confined in order to effect a cure," 
adding, "but if he really foUows the directions, and does his part, the 
resuit would be the same," meaning that, if he would reduce the use 
of the nàrcotic as prescribed, then the resuit would be the same, al- 
though not confined. He also testified that, "if the person is a mor- 
phine addict, his will power is broken, and he cannot rely on his own 
action for any length of time." The physicians introduced by the 
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government ail testified to the same effect, that unless confined an 
addict is never cured of the habit. 

A number of other witnesses testified to having purchased narcotics 
from the défendant, without personally attending them. He sent it 
to them by express, they living in other states. Objections to their 
testimony were made and overruled. The ofily objection made to 
the testimony of thèse witnesses was that they were not named in the 
indictment; counsel for défendant saying: 

"I just want to say that we had no notice of thèse witnesses. Whetlier our 
point is worth anything or not, I want to get it in." 

This point was not presented by counsel in this court, either in hi« 
brief or in the oral argument, and the only référence to it in the assign- 
ment of error is : 

"That the court erred in receiving, over defendant's objection and exception, 
prejudlcial and harniful évidence introduced by the United States." 

We may well treat this exception as abandoned, but even if it had 
been properly assigned as error, and insisted on in this court, it would 
not be error. Such évidence is admissible for the purpose of estab- 
lishing the intent and bad faith of the défendant. Allis v. United 
States, 155 U. S. 117, 119, 15 Sup. Ct. 36, 39 L. Ed. 91; New York 
Mutual Life Insurance Co. v. Armstrong, 117 U. S. 591, 598, 6 Sup. 
Ct. 877, 29 L. Ed. 997; Moffatt v. United States, 232 Fed. 522, 533, 
146 C. C. A. 489. The court in its charge limited this testimony to 
the question of the good faith solely. It charged : 

"Evidence was olïered and admitted in the course of the trial tendlng to 
prove sales of the drug by the défendant to persons other than those men- 
tloned in the Indictment. With respect to that, the court instructs you that, 
even if you belleve from the évidence that the accused did sell and dispense 
morphine sulphate to persons other than those mentloned in the indictment, 
not in the course of his professional practlce only, you cannot convict the 
défendant therefor ; but you may consider such other sales, if such there were,. 
in determining the Intent, or System, or linowledge on the part of the défendant 
in selling to the persons set out in the indictment." 

Ail the spécial requests for instructions to the jury, except those 
which requested the court to charge that the act, so far as it applies 
to the défendant was unconstitutional, were included in the court's 
charge, except request No. 11. That request was to the efifect that 
under the act of Congress a physician cannot be convicted for dis- 
pensing the prohibited narcotics in the treatment of a patient, whose 
application is made by letter, and although the physician never cornes 
in Personal contact with such patient, provided he reduced the amount 
on each succeeding shipment of morphine, and furnished the morphine 
to the person mentioned, as in treatment for a morphine habit, in the 
course of his professional practice only. This request is in conflict 
with the act. It lacks two indispensable conditions: First, that the 
physician furnished the drug in good faith ; and, second, that he made 
and kept the record required by subdivision "a" of section 6287h, U. S. 
Comp. Stat. 1918. 

The évidence shows that the défendant has obtained an extended 
réputation as a dispenser of morphine sulphate. Addicts from dif- 
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ferent states would apply to him, and generally through the mails, 
and without any examination, or even seeing them, the défendant sent 
it to them. The slight réductions in the weekly sales were evidently 
merely a subterfuge for the purpose of evading the law. None of 
the purchasers was ever examined by him, as any reputable physician 
would naturally do when undertaking the treatment of a person for 
the purpose of effecting a cure. 

Willie Brown and Mamie Nunley each purchased 120 grains week- 
ly, although neither of them was an addict. Brown purchased it for 
the purpose of peddling it, and Mamie Nunley for Maude Kobein, an 
addict, in order to make up for the decreasing doses. 

Morris Chase, who resided at Terre Haute, Ind., and whom the de- 
fendant never saw, obtained it on orders through the mails, and paid 
him $5 a week for the drugs sent, amounting in the aggregate to $220. 
His case the défendant never diagnosed. He testified that, when the 
doses were reduced, he ordered it through the mails in fictitious names, 
and obtained it in that way. 

Chas. Blaker, another witness, testified that he obtained the drug 
from the défendant seven times, and about half a dozen times he ob- 
tained it by sending others for it. 

It was also shown in évidence that from February 7, 1916, to Oc- 
tober 24, 1916, défendant purchased 270,000 grains of morphine, close 
to 630 ounces. A number of other witnesses testified to purchases in 
the same manner, as those of whose testimony extracts hâve been 
made. Among them was Jack Barrett, who testified he obtained mor- 
phine from the défendant. He obtained it by writing to him from 
Terre Haute, without ever having been seen by him. 

The évidence fails to show that a charge for professional services 
was ever made by the défendant, only the exorbitant price for the 
drug was collected. 

A careful reading of the testimony convinces beyond a doubt that 
the défendant, under the cloak of a practicing physician, sold narcot- 
ics, and not in the regular practice of his profession, for the purpose 
of curing addicts, and it was the duty of the court to submit the is- 
sues of fact to the jury, whose finding is conclusive in this court. As 
we find no prejudicial error, the judgment is affirmed. 
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TODD et al. v. LIPPINCOTT et al. * 

(Circuit Court of Appeals, Third Circuit. May 29, 1919.) 

No. 2456. 

Eeceivees <S=»157 — Patment of Dividends to Cbieditoes — Discebtion of 
Court. 

Receivers of an Insolvent corporation, who brought It to a state of sol- 
vency and its business to such condition that It could shortly pay ail 
its debts, secured and unsecured, from its earnlngs, held properly per- 
mltted to pay a dividebd to unsecured creditors, to the exclusion of the 
holders of mortgage bonds on which interest was being pald as it accrued, 
and which were in Utigatlon as to the question of their maturlty because 
of prior def aults. 

Appeal from the District Court of the United States for the Dis- 
trict of New Jersey ; Thomas G. Haight, Judge. 

Suit in cquity between M. Hampton Todd and Walter Wocd, re- 
ceivers of R. D. Wood & Co., and Heulings Lippincott and Alfred J. 
Major, receivers for Camden Iron Works. The receivers for the 
Wood Company appeal from an order authorizing receivers for the 
Iron Works to pay a dividend. Affirmed. 

J. H. Brinton and William F. Norris, both of Philadelphia, Pa., for 
appellants. 

Henry P. Brown, of Philadelphia, Pa., and J. H. Gaskill, of Cam- 
den, N. J., for appellees. 

Before BUFFINGTON and WOOLIEY, Circuit Judges. and 
DICKINSON, District Judge. 

WOOL,L,EY, Circuit Judge. This is one of many controversies 
growing out of the insolvency and complicated relations of R. D. 
Wood & Company, a partnership, and Florence Iron Works and 
Camden Iron Works, corporations, disclosed in some measure by the 
opinion of this court in Wood v. Todd, 251 Fed. 530, 163 C. C. A. 
524. The matter now before us had its rise in a pétition by the re- 
ceivers of Camden Iron Works to the District Court for authority to 
pay a dividend of thirty per cent, on the principal and interest of the 
corporation's unsecured debts and on a bill in equity filed in opposition 
by the receivers of R. D. Wood & Company, praying, first, that the 
holders of mortgage bonds of Camden Iron Works be allowed to share 
proportionately with the gênerai creditors in the proposed dividend; 
and second, that the holders of said mortgage bonds be paid addi- 
tionally a sum équivalent to the amount of a dividend previously paid 
the gênerai creditors ; or, in default of such payments, that cash in 
the hands of the receivers, équivalent in amount to the dividends paid 
and to be paid gênerai creditors, be set aside for the protection of the 
said mortgage creditors. The District Court entered a decree dis- 
missing the bill of the receivers of R. D. Wood & Company and grant- 
ed the pétition of the receivers of Camden Iron Works. From this 
decree, the receivers of R. D. Wood & Company appealed. 

^ssFor other cases see same toplc & KEY-NUMBER In ail Key-Numbered Dlgests & Indexes 
•Certiorarl denied 250 U. 8. — , 40 Sup. Ct. 12, 64 L. Ed. — . 
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The question on this appeal, as framed by the appellants, îs: 

"Wheie receivers are operatlng an insolvent corporation, raay dividends be 
declared and paid to unsecured creditors to the exclusion of holders of bond» 
secured by a mortgage on the plant- so opérât ed, where foreclosure is not al- 
lowed and the insuffldency of the collatéral Is held to be Immaterial?" 

If this were an accurate statement of the question hère involved, 
it would be impossible to escape the appHcation of the law declared 
in Merrill v. National Bank of Jacksonville, 173 U. S. 131, 19 Sup. 
Ct. 360, "43 h. Ed. 640, and Hitner v. Diamond State Steel Co. (C. 
C.) 176 Fed. 384, cited and insistently relied upon by the appellapts. 
This law, in effect is, that in a suit in equity brought for the purpose 
of administering the affairs, paying the debts and distributing the as- 
sets of an insolvent corporation, through a receivership, the distribu- 
tion of such assets shall be pro rata among the creditors, subject to 
established liens, préférences and priorities, in determining which, a 
secured creditor may prove and receive dividends upon the face of his 
claira as it stood at the time of the déclaration of insolvency, without 
crediting either his collaterals or collections made therefrom, pro- 
vided, of course, that dividends must cease when the claim has been 
paid in full. 

The real question in this case can best be understood — and the 
applicable rule of law be found — from a statement of the facts and 
circumstances out of which the question arose. They are thèse: 

The fîrm of R. D. Wood & Company practically owned and actually 
operated Camden Iron Works, acting as its financial, purchasing, and 
selling agent for many years in the manufacture of iron and steel 
products. Of the 8,000 shares of preferred stock of Camden Iron 
Works, the firm and its partners owned 7,559 shares; of the 7,000 
shares of common stock they owned 5,517 shares; and out of the 
corporatJon's issue of $750,000 bonds secured by mortgage, the firm 
held $660,000; and of its gênerai debts the firm was a creditor for 
more than $400,000. 

Because of occurrences which hâve nothing to do with the présent 
controversy, the three concerns in 1914 became wholly insolvent and 
passed into the hands of receivers. 

From insolvency in 1914, the firm of R. D. Wood & Company has 
today become solvent; The only pertinency of this fact to the présent 
controversy is, that the payment or withholding of dividends on the 
indebtedness of the mortgage bonds of the Camden Iron Works will 
not afifect the payment of the debts of R. D. Wood & Company to 
its creditors ; it will afifect only the payment of profits to the surviving 
member of that firm and to the personal représentative of the de- 
ceased member. 

From insolvency that appeared hopeless in 1914, Camden Iron 
Works has grown to afiîuence. This has been due to excellence of 
business management on the part of the receivers which is little short 
of remarkable, and also to a close and intelligent co-operation between 
the receivers and the court that is hîghly creditable to both. 

Heulings Lippincott was first appointed sole receiver of Camden Iron 
Works, with authority to conduct the business. The funds in hand 
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were entirely inadéquate. By able financeering, the receiver obtained 
money with whkh to résume opération. Alfred J. Major later was 
appointed co-receiver. TJnder their joint management, the business 
changed immediately from steady losses to mounting profits. During 
their incumbency, the receivers did a business of more than $10,000,- 
000 and disbursed more than $9,000,000. They paid the bondholders 
$95,000 interest in arrears and maintained interest payments as they 
matured in sums aggregating $112,500. In June 1918, they paid a 
dividend of thirty per cent, on unsecured debts and thirty per cent, 
on interest that had accrued thereon, and now ask authority to pay a 
like dividend. Thèse payments of interest and dividends were made 
possible by profits earned during the receivership in the large amount 
of $1,094,719.60. 

The obligations of the estate as they stand today are, in round num- 
bers, $750,000 first mortgage bonds, of which the receivers of R. D. 
Wood & Company hold $660,000 ; $52,000 other mortgages ; and about 
$600,000 gênerai claims, of virhich the receivers of R. D. Wood & 
Company hâve filed about $329,000. To meet thèse obligations, se- 
cured and unsecured, the receivers hâve current assets of cash, bills 
and accounts receivable, etc., amounting to $1,530,970, and current 
liabilities amounting to $153,827, leaving net assets of $1,377,142, to 
which is to be added the plant and its equipment at its appraisal in 
October 1914, of $1,356,431. It thus appears that the current assets 
are alone nearly sufficient to pay ail debts of the receivership, secured 
and unsecured, and that current assets and the plant at its appraised 
figure would, if need be, pay the same twice over. 

In the matter of business as distinguished from finances, it appears 
that the receivers hâve unfinished contracts presently in hand which 
amount to more than $1,000,000, with enough coal and iron in stock 
and paid for to cover the contracts. 

This statement of the afïairs of the receivership is made somewhat 
in détail for the purpose of showing that the condition of insolvency of 
Camden Iron Works, which brought about the receivership, bas dis- 
appeared, and that the proposed dividend does not involve the liqui- ■ 
dation of an insolvent corporation and the distribution of its capital 
assets, but concerns merely the distribution of earnings of the receiver- 
ship which exceed its business requirements, a situation to which the 
law of the cases cited and previously adverted to is in no sensé ap- 
plicable. 

If the distribution to be made by the proposed dividend is eut of the 
ordinary, as the appellants believe, it is because the earnings out of 
which the dividend is to be paid are etxraordinary, and because it is 
justified by the history of the receivership and by the relation which 
the différent creditors, secured and unsecured, bear to the corporation 
and to one another. R. D. Wood & Company, the principal secured 
creditor, owns four-fifths of the stock of Camden Iron Works, and 
holds six-sevenths of its mortgage indebtedness and three-sixths of its 
gênerai indebtedness. With respect to the mortgage indebtedness, 
there are two questions yet to be determined. The first is, whether the 
original default in interest on the bonds prior to receivership brought 
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about the maturity of those obligations, and, if so, whether the situa- 
tion was changed by the subséquent acceptance by the bondholders of 
ail interest which was in arrear and which latterly was paid on inter- 
est dates. The second is, whether the bond issue is valid in amount, it 
being claimed that the security of $660,000 in bonds taken and held by 
R. D. Wood & Company was in excess of the indebtedness of Camden 
lion Works to R. D. Wood & Company at the time the mortgage was 
made. 

It would be inéquitable to make gênerai creditors await the déter- 
mination of thèse questions before receiving dividends, when, mani- 
festly, paym.ent of the mortgage bonds in full cannot be made until 
thèse questions are determined, and when the payment of the pro- 
posed dividend would in no sensé deplete the mortgage security. 

Both concerns now being solvent, there is no question between gên- 
erai creditors of R. D. Wood & Company and gênerai creditors of 
Camden Iron Works with respect to the payment of their debts. The 
question is simply this : Whether R. D. Wood & Company and mem- 
bers of the Wood family composing the firm, as holders of mortgage 
bonds of Camden Iron Works, which are in litigation as to their ma- 
turity and amount and which are abundantly protected not only by 
their original security but by an increase of assets derived from the 
administration of the receivership, shall now be paid a dividend from 
earnings produced largely on crédits extended by others at their in- 
stance. As no contractual rights arising from the bond obligations are 
violated and no security of the bondholders is prejudiced by the pay- 
ment of the proposed dividend to gênerai creditors, we are not disposed 
to disturb this one of the many orders which the District Court has. 
been called upon to make in the admirable administration of this es- 
tate. 

The decree below is affirmed. 



In re HELLEE, HIRSH & CO. 

(Circuit Court of Appeals, Second Circuit. May 14, 1919.) 

No. 186. 

Intebnal Revenue <g=37 — Income Taxes — Liability of Trustée in Bank- 

EUPTCT. 

A trustée of a bankrupt corporation, who Is not carrying on its business, 
but lias received funds as a resuit of a compromise made by him with a 
foreign corporation of a claim for nonpayment of salary and commis- 
sions, is not liable to pay an income tax under Act Sept. 8, 1916, § 13(c), 
being Comp. St. § 6336m, since under such section only net income earned 
by a trustée while operating tlie business of a bankrupt corporation ia 
taxable. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

In the matter of Heller, Hirsh & Co., a corporation, bankrupt. A. 
pétition by the United States attorney for an order directing the trus- 

®=3For otUer cases see same toplc & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes ■ 
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tee of the bankrupt to pay to the collector of internai revenue for the 
Second district of New York $2,400 as taxes on income under Act 
Sept. 8, 1916, as a preferred claim, was denied, and the government 
appeals. Affirmed. 

Francis G. Caffey, U. S. Atty., of New York City (Ben A. Mat- 
thews and Vincent H. Rothwell, Asst. U. S. Attys., both of New York 
City, of counsel), for collector of internai revenue. 

Rushmore, Bisbee & Stern, of New York City (Abraham Preed- 
man, of New York City, of counsel), for trustée, 

Before WARD, ROGERS, and MANTON, Circuit Judges. 

PER CURIAM. The United States attorney filed a pétition for an 
order directing the trustée of the bankrupt corporation to pay to the 
collector of internai revenue for the Second district of New York the 
sum of $2,400 under Act Sept. 8, 1916, c. 463, 39 Stat. 756, as taxes 
upon income for the year 1916, as a preferred claim. The trustée was 
not carrying on the business of the bankrupt, and the funds said to 
constitute net income were the resuit of a compromise made by him 
with a foreign corporation of a claim for nonpayment of salary and 
commissions by the foreign corporation to the bankrupt corporation 
as its agents between the years 1910 and 1914. The référée, John J. 
Townsend, Esq., recommended that the prayer of the pétition be de- 
nied, and his report, which is set out below, was confirmed without 
opinion by Judge Hough. We are quite clear that under section 13(c) 
of the act of 1916 (Comp. St. § 6336m) only net income eamed by a 
trustée while operating the business of a bankrupt corporation is tax- 
able. 

The order is affirmed. 

Note. — Référée Townsend's opinion, ref erred to In the opinion, hei-e f oUows : 

"Instead of making an order as référée on the présent motion, I deem It 
more convenient to report to the judges the order I recommend should be 
made by them. 

"On June 19, 1917, the United States attorney for the Southern district 
of New Yorl£ filed with the référée the accompanying pétition and notice of 
motion asking for an order directing Francis L. Kohlman, the trustée In 
bankruptcy of the bankrupt corporation, to pay to the collector of internai 
revenue for the Second district of New York the sum of $2,400 as a preferred 
claim against the estate of the said bankrupt corporation and against the 
said trustée in bankruptcy. 

"The motion papers présent the claim as an income tax for the year 1916, 
due and owing the TJnited States of America by the trustée in bankruptcy ; 
the tax being alleged to hâve accrued upon the income received by the trustée 
in bankruptcy during the year 1916, under the provisions of the act of Con- 
gress approved September 8, 1916. On June 19, 1917, the trustée in bank- 
ruptcy filed with the référée his affldavit denylng any liabillty for the claim. 

"On November 15, 1917, the parties filed with the référée the accompanying 
stipulation setting out the facts. This stipulation should be read at thls 
point of my report. Among other facts set out in the stipulation the foUowiiig 
appear: 

"On April 23, 1915, the corporation (whlch had been engaged in business 
as a broker and dealer in fertili^ing materlal) was adjudged a bankrupt after 
a pétition in bankruptcy had been filed against the corporation (paragraph 2). 
At such date the bankrupt corporation was the owner of a claim or chose in 

258 F.— 14 
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action agalnst an association organlzed under the laws ot the empire of Ger- 
many, known as tlie Kalliwerke-Solstedt, wUicli clalm, ainounting to $396,- 
973.44 (for commission and salary), had accrued in tlie year 1914 and in prior 
years (paragraplis 3 and 4). On July 27, 1916, tliis claim, witla certain claims 
against tlie International Agricultural Corporation, were comproniised by the 
payment to the trustée in bankruptey of $119,275 (paragraph 6). Paragraphs 8, 
9, and 10 set ont certain déductions with which the trustée in bankruptey 
deems himsèlf entitled to be credited, if it be determined that he Is a taxable 
party. Paragraph 12 sets out certain déductions with which the trustée in 
bankruptey claims that the bankrupt corporation is entitled to be credited, if 
the fund collected be regarded as deferred income of the bankrupt corpora- 
tion for the years 1910 to 1914, both inclusive. Paragraph 13 sets out that 
during the years 1912 to 1915, inclusive, the corporation sustained losses in its 
business in excess of the amount of its gross profits. 

"The view I take of the case renders the facts set out in the stipulation, in 
my opinion, in large part immaterial. The basis of the daim of the govern- 
ment is tabulated in paragraph 9 of the stipulation ; the government in its 
brief claiming the balance of $20,789.41 to be net taxable income upon which 
the government claims an income tax against the trustée In bankruptey for 
the year 1916. The claim is advanced by the government under the act of 
September 8, 1916. This act superseded the prier act of October 3, 1913 (38 
Stat. 114, c. 16). Sections II, A, B, C, D, E, F, G. 

"Oàrefully prepared briefs hâve been ffled with the Eeferee by the parties. 
I lînd in the briefs no décisions which I deem décisive of the présent motion, 
viz. no décisions where the government asserts a claim for an income tax 
against a trustée in bankruptey of a corporation or individual adjudicated a, 
bankrupt and therefore presumably insolvent. I refer below to certain dé- 
cisions which in my opinion aid in deciding the présent motion. 

"In my opinion the présent motion dépends for its détermination upon a 
judicial interprétation of the act of September 8, 1916, a copy of which act 
accompanies this report. Such interprétation should be a falr one. It is not 
the duty of this court or of the government authorities to resort to Procrustean 
methods of interprétation against the taxpayer. 

"I find nothing in the act of September 8, 1916, to indicate that Congress 
intended to impose an income tax upon a trustée in bankruptey in r'espect to 
the assets of a bankrupt corporation which he has taken over to be marshaied 
and distributed among the créditera of the corporation. To my mind the 
text of the act of September 8, 1916, does not indicate any such purpose. 
This view of the act does not deprive the government of its just due. The 
dividénds declared and distributed to the creditors are presumptively income 
in the hands of the latter subject to an income tax to be assessed against the 
lâttcr 

"Part I of the act of September 8, 1916 (Comp. St. | 6336a-6336iii), deals 
with the income tax on individuals: Section 1 (Comp. St. § 6336a) provides 
for a tax on 'the entire net income' of the individual. Section 5 and section 6 
(Comp. St. §§ 6336e, 6336f) provide for certain déductions before the amount 
of the 'net income' is determined. Section 2(b) and 8(c) (Comp. St. §§ 6336b, 
633eh) contemplate cases where the corpus of the individual's property (both 
after his death or during his lifetime) is in the possession of and the income 
recel ved by persons 'acting in a flduciary capacity. 

"There is not the slightest suggestion in part I of the statute either that 
Congress intended to impose an Income tax upon an Insolvent individual liqui- 
dating his own estate or upon the liquldator of an insolvent Individuars estate, 
nor is there any suggestion that it entered into the mind of Congress that such 
insolvent individual or his liquldator should be regarded as having a 'net 
Income.' 

"Such being my conclusion with respect to individuals dealt with In part I 
of the act, I pass to part II of the act (Comp. St. §§ e336j-6336n), dealing with 
the income tax on corporations. I find nothing in part II to indicate that Con- 
gress intended to apply a différent rule in the case of corporations from that 
enacted in the case of Individuals. Sectjop IQ (Comp. St. § 6336j) Imposes an 
income tax upon the 'total net Income' recelved by a corporation. Section 12 
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(a), belng section 6336?, Comp. St., provides for certain déductions before such 
'net income' Is ascertalned. 

"Great stress is laid by the government on the provisions of section 13(c) ot 
the act of September 8, 1916. The présence of subdivision (e) in the act of 
September 8, 1916, and Its absence from the prier act of Octqber 3, 1913, bas 
to my mind no significance in the présent case in vlew of the pecnliar lan- 
guage of subdivision (c). 

"The language used in subdivision (c) shows that the subdivision was not 
intended by Congress to apply in the case of reeelvers or trustées in banlcruptcy 
or assignées who merely marshaled and distributed the assets of an Insolvent 
corporation among its ereditors. In terms subdivision (c) applies only in cases 
vvliere reeelvers or trustées in bankruptcy or assignées 'are operating tbe 
property or business of corporations' and thus may be In the receipt of a 
■net income' as deflned in the prior sections of the act. I regard the quoted 
vFords as of marked significance. 

"To my mind the subdivision was inserted in the act to meet the specified 
case of the profitable opération of the business of a corporation by the officers 
mentloned ; for instance, the opération of the business of a rallroad corpora- 
tion by reeelvers or the opération of tbe business of a manufacturlng corpora- 
tion by a trustée in bankruptcy, etc. 

"In elther of such cases It Is qulte possible that the opération of the busi- 
ness might resuit in a net Income, a resuit whlch Congress sought very prop- 
erly to reach. See Scott v. Western Pacifie R. K. Co., 246 Fed. 545, 548, 158 
0. 0. A. 515 (C. 0. A. 9th Circuit, 1917). I repeat my conviction that in enacting 
subdivision (c) Congress had in mind the definlte case so aptly desorlbed by 
the language used, and not the case of the officers mentloned when aetlng 
merely as liquida tors. 

"The décisions rendered in this circuit, where reeelvers were engaged in 
operating the business of street rallroad corporations, give some support to 
the vlew I hâve expressed, although tbe cases arose under the so-called United 
States Corporation Tax Law of August 5, 1909, c. 6, 36 Stat. 112, and not under 
the Income Tax Acts of October 3, 1913, or September 8, 1916. 

"It bas been held that the Corporation Tax Law of 1909 Imposed an excise 
tax upon the business of a corporation In a sum équivalent to 1 Qer cent, upon 
the 'entire net income' of a corporation above $5,000. It is to be noted that 
whether the tax Imposed be termed an excise tax or a direct income tax, its 
imposition depended upon the existence of a 'net Income.' 

"The United States district attorney applled to the Circuit Court to compel 
the reeelvers of the Metropolitan Street Bailway Company and the receiver 
of the Third Avenue Rallroad Company to file returns for those corporations 
for the years 1909 and 1910. 

"The Circuit Judge (Pennsylvania Steel Co. v. New York City Eailway Co. 
[D. C] 193 Fed. 286) held (bottom of page 287) that the statute was not in- 
tended to impose a tax upon the income realized from the assets of a bankrupt 
corporation whose property had been taken over by a court through its officers 
to be marshaled and distributed and that the language used dld not indicate 
any such intent. 

"This rullng, denylng the application of the United States district attorney 
agalnst the receîvers, was affirraed by the Circuit Court of Appeals. 198 Fed. 
774, 117 C. C. A. 556. The opinion states that such statutes are to be strictly 
construed, and that the act of 1909 (198 Fed. 775-777, 117 C. C. A. 557-559) 
manlfested no intent to impose a tax except where a corporation is cai*rying 
on business, and not where it is insolvent and in the hands of reeelvers. 

"The décision of the Circuit Court of Appeals was affirmed by the United 
States Suprême Court (United States v. Whitridge, 231 U. S. 144, 149, 34 
Sup. et. 24, 25 [58 L. Ed. 159]), the court holding that reeelvers of insolvent 
corporations were not withln 'the spirit' or 'fhe letter' of the act. Attention 
3 s also called to the récent décision by Hotchkiss, J., in Lathers v. Hamliu, 102 
Mise. Rep. 563, 170 N. Y. Supp. 98. 

"The décisions cited in the brief flled by the government, such as Edwards 
V. Iveith, Collector, 231 Fed. 111, 145 C. C. A. 298, L. R. A. 1918A, 498 (C. C. 
A., 2d Circuit), and Towne v. Eisner, Collector, 245 U. S. 418, 38 Sup. Ot. 158, 
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62 L. Ed. 372, L. R. A. 191SD, 254 (January, 1918), tumlng as tBey do on what 
is and what Is not taxable Income, no question arislng in those cases as to 
tlie status ot the taxes, are not pertinent in my vlew of the case before me. 

"For like reason I hâve not discussed the correetness of the amount of net 
income upon which the government daims a tax. Thls amount, as well as 
his llability for any tax, is challenged by the trustée in bankruptcy. 

"I am of the opinion that the trustée in bankruptcy is entitled to an ordes 
denying the prayer of the pétition filed by the United States attomey for the 
Southern district of New York, on behalf of fhe collector SI internai revenue 
for the Second district of New York," 



MEYER V. UNITED STATES. ASERSON v. SAMB. SCHLOSS v. SAME. 

(Circuit Court of Appeals, Seventh Circuit. March 15, 1919. Eehearing 
Denled May 6, 1919.) 

Nos. 2411-2413. 

1. CONSPIRACT ©=328— CONCEALMENT OF BANKBITPT'S PeOPERTT. 

Insolvent debtors can be guilty of conspiracy to hide thelr property, 
so that their creditors cannot reach it through bankruptcy proceedings, 
which the debtors are expectlng to be instituted; it not being necessary 
that at the time of the conspiracy the proceedings should be pending and 
a trustée appointed. 

2. Indictment and iNFOEiiATioN <&»117 — Infebences Against Fleadeb. 

The rule that inferenees are to be taken against the pleader does not 
extend to imagining inferenees that are contrary to the fair common- 
sense reading of the averments. 

3. Conspiracy ©=»43(6) — Indictment— Iwfekences. 

In Indictment for conspiracy to hide property in view of expected bank- 
ruptcy proceedings against défendants, averment? that in furtherance of 
the conspiracy défendants tumed over the check of H., belonging to them, 
to A., held not to allow Inference that they lawfully turned it over. 

4. Ckiminal Law <S=»412(3) — Conceaj^ment of Bankeupt's Property— Evi- 

dencei— Déclarations. 

Statements of flrm's business condition, made by partners a month be- 
fore bankraptcy proceeding, held, on prosecution of them for conspiracy 
to conceal assets from the trustée, in connection with proof of relatively 
small amount of property found by trustée, to be material circumstances 
in relation to the concealing of flrm's assets, and admissible as déclara- 
tions against partners making them. 

5. Criminal Law <S=9681(1) — ^Admissiow of Evidence— Subséquent Evi- 

dence. 

Value of exception to recelving in évidence, on prosecution for con- 
spiracy to conceal assets from trustée in bankruptcy, telegrams purport- 
ing to be signed by défendants and addressed to S. at D., wlthout proof 
that défendants or eltber of them had authorlzed their transmission, 
was destroyed when S. thereafter testifled that he received and answered 
the messages, and that in response to hIs answer one of défendants came 
to D. on the matter to which the messages related. 

6. Criminal Law i@=>1186(4) — Réversible ISreob— Statement of Prosecut- 

ING Attorney. 

Any mlsconduct of prosecuting attorney in making statement in argu. 
ment, as matter of Personal bellef apart from the évidence, of there be- 
ing no doubt of défendants' guilt, wlU not cause reversai; the record 
furnishing clear démonstration of guilt 

®=»For other cases see same topie & KBT-NUMBBR in ail Key-Numbered Dlgests & Indexes 
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7. Indictment and Infokmation iS=119 — Stjkpltjsaqe. 

The unessential quoted words of an Indictment, that the three défend- 
ants had conspired "wlth otber persons to the grand jury unknown,'' 
may be Ignored ; there being no évidence of there havîng been more 
than the three consplrators. 

8. Criminal Law ©=814(3) — Instructions— Request Inapplicable to Is- 

sue. 

Requested Instruction, though statlng a correct prlnclple, Is properly 
rejected, where there is no évidence to whlch It Is applicable, as glvlng 
It would only becloud the issue. 

9. Ceiminal I/AW iS=815(4) — Insteuctions— Requests— Ignoeing Pabt or 

Evidence. 

Requested instruction, on prosecutlon for conspiracy to conceal assets 
from trustée in bankruptcy, that If défendants, in anticipation of bank- 
ruptcy, had agreed to make absolute transfers of some of thelr property, 
they could not be found guilty, though such transfers would be voidable 
préférences, was bad, as requiring an acquittai if transfers of "some" 
of thelr property were preferential only, in splte of clear évidence of con- 
cealment of other assets. 

In Error to the District Court of the United States for the Eastern 
Division of the Northern District of Illinois. 

Gustave A. Meyer, Hyman N. Aserson, and Morris F. Schloss were 
convicted of conspiracy to conceal assets from a trustée in bankrupt- 
cy, and bring error. Affirmed. 

Benjamin C. Bachrach and James H. Wilkerson, both of Chicago, 
111., for plaintifïs in error. 

Charles F. Clyne and John H. Lally, both of Chicago, 111., for the 
United States. 

Before BAKER, ALSCHULER, and EVANS, Circuit Jùdges. 

BAKER, Circuit Judge. Plaintiffs in error were convicted of con- 
spiracy to conceal assets from a trustée in bankruptcy. 

Assignments of error challenge the indictment, the sufficiency of 
the évidence, the admission of évidence, the district attorney's argu- 
ment to the jury, and the court's charge. 

The indictment charged that plaintifïs in error expected that an in- 
voluntary pétition in bankruptcy would be filed against them, and that 
adjudication of bankruptcy and appointment of a trustée would fol- 
low ; that in anticipation of such proceedings they conspired to con- 
ceal from said trustée certain property which should belong at the 
time of such concealment to the bankruptcy estate, including, among 
many items, a certain check signed by one Morton Hill forl$532.64; 
and that in pursuance and in furtherance of said conspiracy they 
turned over to one May Aserson a certain check signed by one Mor- 
ton Hill for $532.64. 

[1] One hne of objections is based on the failure of the indictment 
to charge that the conspiracy included an intention on the part of 
plaintiffs in error to be thrown into bankruptcy and hâve a trustée 
appointed, or to charge that at the time of the conspiracy proceedings 
were pending and that a trustée had been appointed. Thèse objec- 
tions proceed on the erroneous theory that insolvent debtors cannot 

«gssFor otber cases see saïue toplc & KBY-NUMBBR in ail Key-Numbered Dlgests & Indexes 
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properly be cojivicted of a conspiracy to hide theîr property, so that 
their creditors cannot reach it thrpugh bankruptcy proceedings which 
the debtors. are expecting to be instituted. 

[2, 3] Another contention is that the indictment does not show that 
the overt act was done to effect the object of the conspiracy. Invok- 
ing the rule that inferences are to be taken against the pleader, plain- 
tifs in error insist that we shall infer that they lawfully turned over 
the Morton Hill check to May Aserson. But the rule does not extend 
to imagining inferences that are contrary to the îair common-sense 
reading of the averments. The conspiracy is fuUy and clearly stated. 
It included the purpose to conceal the Morton Hill check, "which 
should belong at the time of such concealment to the bankruptcy es- 
tate/' In rharging the overt act the pleader averred that in further- 
ance of said conspiracy the plaintiffs in error turned over the Morton 
Hill check to May Aserson. This averment, taken in connection with 
the statement of the nature and scope of the conspiracy, makes it 
impossible to infer that the check was not the property of the bank- 
rupts after it was turned over to May Aserson. And it is obvions that 
putting one's property in the possession of another may be an effec- 
tive step towards concealing it from creditors. Many other overt acts 
are alleged, but the objection to them is precisely the same. 

The évidence abundantly sustains the verdict. Among other things, 
the bankrupts shipped goods out of the state on pretended sales after 
the bankruptcy court had entered a restraining order against them. 
As to the formation of the conspiracy, though the évidence, as usual, 
is wholly circumstantial, it fully warrants the jury's fihding. 

[4] Schloss and Aserson were partners in a mercantile business. 
Meyer was their crédit man. Over their objection évidence was ad- 
mitted of statements of the business condition of Schloss & Aserson 
made by them a month before the pétition in bankruptcy was filed. 
Thèse property statements had no bearing on the question of con- 
spiracy. In fact they were made before any conspiracy was formed ; 
but, in connection with the proof of the relatively small amount of 
property found by the receiver and the trustée, they were material 
circumstances in relation to the concealing of the firm's assets. 
Against Schloss and Aserson they were admissible as déclarations; 
and the court's charge to the jury excluded this évidence from operat- 
ing against Meyer. 

[5] Certain telegrams purporting to be signed by Schloss & Aser- 
son, and addressed to one Siderman at Détroit, were identified by a 
Western Union agent as having been transmitted, and were then ad- 
mitted in évidence, without any proof that Schloss & Aserson, or ei- 
ther of them, had authorized the transmission. But the value of the 
exception then taken was destroyed when Siderman subsequently tes- 
tified that he had received the messages and had answered them, and 
that Aserson in response to his answer had gone to Détroit on the 
matter to which the messages related. 

[6] In his closing address to the jury the district attorney said: 

"Just one Word more. Counsel has told you of an obligation that he bas. 
I want to say that my obligation as a government officiai is to protect de- 
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fendants as well as to protect the rights of the government. Were there a 
doubt as to the guilt of thèse défendants, I would ask that the indictment be 
noUied." 

Plaintiffs in error objected. The bill of exceptions does not con- 
tain what their counsel said respecting his officiai obligation. But 
the court, evidently having that statement in mind, remarked : 

"I think the district attorney must hâve some latitude of that sort. It Is 
his dut}' to do right toward the défendants as well as toward the govern- 
ment." 

Exception was taken to the court's refusai to reprove the district 
attorney and admonish the jury. The référence to the district at- 
torney's duty is true. But not every truth is relevant to the issue. 
His statement respecting there being no doubt of the défendants' 
guilt would be quite proper if the full context should show that it was 
the summation of his argument on the évidence, and not the expression 
of his Personal belief apart from the évidence. But if we should 
grant that the small portion preserved in the bill of exceptions reaches 
the range of misconduct, we should still décline to reverse on this 
record which furnishes a clear démonstration of guilt. In a closely 
balanced case, even slight misconduct of counsel might requir.e re- 
versai. 

[7] Many exceptions are predicated on the court's refusai to give 
written instructions tendered by counsel for plaintifïs in error. On 
this subject the court said : 

"No, I don't think it Is proper that you should read anything to me. My 
duty is to charge orally and counsel's to except orally." 

After this position was taken by the court, and after the court had 
stated that he had intended to give in his oral chai^ge the gist of ail 
the requested instructions, except two on behalf of Aserson, no excep- 
tions were taken by Schloss and Meyer, and none by Aserson, save 
as to the two which were explicitly refused. As an addendum sug- 
gested by Aserson, the court charged : 

"You cannot flnd one man guilty and two not guilty under the testimony." 

And Schloss and Meyer each excepted. 

Against this addendum the objection is urged that the indict- 
ment charged that the three défendants had conspired "with other per- 
sons to the grand jury unknown." As there was no évidence tending 
to prove that there were more than the three conspirators, the court's 
statement was correct in fact. If it was erroneous in law, it would 
be because the law would defeat the whole case for the government's 
failure to prove the above-quoted portion of the indictment. But 
the statute, not the drafter of the indictment, measures the law. If 
the pleader omits an essential élément, the case f ails because the plead- 
er cannot shorten the law. If he includes ail the essential éléments 
and more, again the pleader cannot enlarge the law, and the case will 
be sustained and the law vindicated by ,ignoring the unessential al- 
légations. U. S. v. Vickery, Fed. Cas. No. 16,619 ; Wilson v. U. S.. 
190 Fed. 427, 111 C. C. A, 231. 
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[8] One of Aserson's rejected requests stated that, inasmuch as 
the indictment charged a conspiracy in anticipation of bankruptcy pro- 
ceedings, a verdict of guilty could not be based on proof of a conspir- 
acy which was not entered into nntil afte:^ bankruptcy proceedings had 
been instituted. Correct; but there was no évidence to which it was 
applicable and the giving of it would only hâve beclouded the issue. 

[9] Aserson's other rejected request was that, if the jury should 
find that the défendants, in anticipation of bankruptcy, had agreed 
among themselves to make transfers of some of their property, and that 
said transfers were to be absolute, and that the défendants were not 
to conceal the proceeds of the property so transferred, the jury could 
not find the défendants guilty, even though such transfers would con- 
stitute voidable préférences. As the évidence showed some matters 
that might be only préférences, and not concealments of assets, it 
would hâve been error to refuse to give a proper , instruction on this 
subject. But Aserson wanted the court to charge that, if transfers of 
some of their property were preferential only, the jury could not con- 
vict in spite of clear évidence of concealment of other assets. 

The judgment in each case is affirmed. 



MILLER V. WILLIAMS, 

(Circuit Court of Appeals, Fourth Circuit Aprll 1, 1919.) 

No. 1667. 

1. Judgment <S=ï472 — Judgment or Fedehal Court— OoLLATBRAiy Attaok. 

A judgment of a fédéral District Court having jurisdiction of the sub- 
ject-matter, tlie parties tliereto being in fact citlzens of différent states, 
which bas not been challenged by appeal or writ of error, is binding upon 
the parties and their privies until reversed or otherwise set aside, and i» 
not open to collatéral attaclî. 

2. Removal op Causes <S=116 — FbÎ)ebal Couet— Equiitt Jurisdiction — 

Cancellation op Release— Attachment. 

Where a judgment at law, rendered by the fédéral District Court in 
West Virginia, was assigned to plaintiff's testa tor, and by plaintiflf re- 
leased through fraudulent misrepresentatlons, the release may be can- 
celed in a suit brought in the state court of Virginia, sitting as a court 
of equity, and real estate may be attached to satisfy the judgment, and 
removal of such suit for cancellation and enforcement to the fédéral 
court by défendant therein does not deprive plaintifC of her rights, under 
Code Va. 1904, § 2964, providing that, when a person has a claim, légal 
or équitable, exceeding $20, he may hâve a bill in equity for an attach- 
ment to secure and enforce It. 

3. Jury <@=3l6(l) — Right to Jury Triai/— Cancellation op Fraudulent Re- 

lease op Judgment. 

In setting aside a fraudulent release of its own judgment, a law court 
le exercising équitable power, founded on its control of Its own records 
or of its own processes, and a jury trial may not be demanded as of 
right. 

Appeal from the District Court of the United States for the West- 
ern District of Virginia, at Roanoke; Henry Clay McDowell, Judge. 

Ê=>For otlier cases see same topio & KBY-NUMBER in ail Key-Numbered Dlgests & Indexes 



MILLER V. WILLIAMS ^^^ 

(258 F.) 

Bill by Lucy Henry Williams, executrix of the estate of R. R. Hen- 
ry, deceased, against R. B. Miller, which was removed from the state 
court. Decree for plaintiff, and défendant appeals. Afïîrmed. 

John Kee, of Bluefield, W. Va. (Joseph M. Sanders and Russell 
S. Ritz, both of Bluefield, W. Va., on the brief), for appellant. 
. James S. Kahle, of Bluefield, W. Va., and S. W. Williams, of Roa- 
noke, Va. (William E. Ross, of Bluefield, W. Va., on the brief), for 
appellee. 

Before PRITCHARD and KNAPP, Circuit Judges, and CON- 
NOR, District Judge. 

KNAPP, Circuit Judge. The facts which gave rise to this litiga- 
tion are set f orth in our opinion in the kindred case of Ross v. Miller, 
252 Fed. 697, 164 C. C. A. 537, and need not be repeated. This is the 
equity action therein mentioned as begun in the circuit court of Bland 
county. Va., in July, 1917, and removed by défendant, because of 
nonresidence, to the United States District Court for the Western 
District of Virginia. The suit was brought to subject certain reaï 
estate of défendant to the payment of a judgment recovered against 
him in 1915, in the United States District Court for the Southern 
District of West Virginia, and to cancel a release of that judgment 
on the ground that it had been procured by fraud. The real estate in 
question was attached, under provisions of the Virginia Code, when 
the suit was commenced in the state court. After removal to the, 
court below, the défendant moved to dismiss the bill for want of eq- 
uity, and because "this court has no jurisdiction to set aside a release 
and discharge entered of record of the judgment of another court." 
The motion was denied (249 Fed. 495), the case tried, and a decree 
entered substantially as prayed for by the plaintiff. Défendant ap- 
peals. 

[1] 1. It is argued that the judgment sought to be enforced is void, 
for the reason that the pleadings in the suit in which it was recovered 
do not show the requisite diversity of citizenship to give the court ju- 
risdiction. The contention must be rejected. There is no question 
that the court had jurisdiction of the subject-matter, or that the par- 
ties were in fact citizens of différent states, and the judgment has not 
been challenged by appeal or writ of error. It has long been settled 
that such a judgment is binding upon the parties and their privies un- 
til reversed or otherwise set aside, and therefore not open to collatéral 
attack. Skillern's Executors v. May's Executors, 6 Cranch, 267, 3 
L. Ed. 220; McCormick v. Sullivant, 10 Wheat. 192, 6 L. Ed. 300; 
Des Moines Nav. Co. v. lowa Homestead Co., 123 U. S. 552, 8 Sup. 
Ct. 217, 31 L. Ed. 202. 

[2] 2. It is also argued that the release could be canceled only by 
the court which rendered the judgment, and therefore the court be- 
low was without authority to decree its cancellation. The argument 
is not convincing. As above stated, the plaintiff filed a bill in equity 
in the state court and attached the real estate of the nonresident de- 
fendant, which was within the jurisdiction of that court, under the 
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provisions of section 2964 of the Code of Virginia, which reads as 
follows : 

"When a person bas a claira, légal or équitable, to any spécifie Personal 
property, or a like elaim to any debt, whether such debt be payable or not, 
* * ♦ if such claim exceed the sum of twenty dollars, exclusive of inter- 
est, lie may, on a bill in equity filed for the purpose, hâve an attachaient to 
secure and enforce the claim," etc. 

Even on de fendant' s theory that there was no judgment against hira 
when the suit was commenced, because plaintiff had released it, mani- 
festly she had a claim against him for the amount of the judgment, 
and the Virginia statute in express terms gave her a right of action 
in equity to enforce that claim. The property of défendant was seiz- 
ed by attachment, as the statute provides, and he was personally served 
with process in that state. It follows that the state court, sitting as 
a court of equity, had full jurisdiction to grant the relief sought by 
plaintiff, if the proofs sustained her contention, and to that end could 
set aside the release and order a sale of the attached real estate to sat- 
isfy the judgment. This was the right of plaintiff in the court in 
which her suit was brought, and the défendant should not be permit- 
ted to take away that right by removing the case to a -fédéral court 
and there setting up the plea that the cause of action stated in the bill 
was not cognizable by a fédéral court of equity. It seems but rea- 
sonable to hold that on this ground the motion to dismiss was prop- 
erly denied. 

[3] As to the inhérent and independent power of the court below 
•to cancel the release in question, we are satisfied to adopt the views 
expressed by the leamed trial judge in his opinion (249 Fed. 495) as 
follows : 

"In setting aslde a fraudulent release of Its own judgment, the law court 
is, as has been said, exercising an équitable power. The relief is usually 
granted on motion. A jury could not bë demanded as of right on such a trial. 
1 Fl-eeman on Executions (Sd Ed.) § 54; 3 Freeman, § 361. p. 2048; Wilson v. 
Stilvi'ell, 14 Ohio St. 464, 468; I/aughlln y. Fairbanks, 8 Mo. 367, 370; Ander- 
sen V. Carlisle, 7 How. (Miss;) 408 ; Morton v. Walker, 7 How. (Miss.) 554 ; Un- 
ion Pacifie R. Co. V. Syas, 246 Fed. 561, 158 C. C. A. 531. There are many pow- 
ers of the law courts which hâve been immemorlally exercised without the aid 
of a jury. Trials on habeas corpus, contempt, mandamus, and prohibition are 
such. The équitable iwwers of law courts over their own judgments, lllus- 
trated by orders in respect to the exécution of wrlts of possession, are also, 
as I believe, always exercised without a Jury. The power that the law court 
has to set aside a fraudulent release of its judgment is founded on its con- 
trol of its own records, or eontrol of its own processes. Because in exercisiug 
this power it administers a relief which is équitable in nature, it seems to 
me to foUow that no jury trial of the issue could be requlred. If the court 
were to lay such Issue before a jury the verdict (as on an issue out of chan- 
cèry) would be advisory only. I do not contend, of course, that an Issue as to 
the validity of a release of a judgment (especlally if not under seal) might 
not be so presented in a court of law as to ralse an issue properly to be tried 
by a jury. If an action at law be brought on the judgment, and the défend- 
ant pleads the release, a replication setting up fraud in procuring the re- 
lease would présent such an issue. But the right of the plaintiff at bar in the 
law court in West Virginia would be presented by motion, ànd would, as I 
believe, be properly tried by the court without a jury. If I am right in so 
thinking, section 723 [Rev. St. (Oomp. St. § 1244)] does not seem to présent 
any obstacle to the jurisdiction hère. The most Important and fundamental 
object of the statute was to prevent the equity courts from depriving a party 
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of hls constitutlonal rlght to a jury trial. As no right of Jury trial would bt- 
here destroyed, and as the relief to be had In the law court is équitable, It 
would seem that the statute would be stralned In holding it to apply hère. 
It savors too much of technicality and mère literalness to hold that a plain- 
tiff In equity must be sent to a law court to secure équitable relief. Such 
unnecessary circuity of action, delay, and expansé for no legitimate purpose 
could hardly hâve been intended. 

"Moreover, we hâve not hère a case in which the remedy at law can be 
aiïorded by any law court having jurisdiction of the person or property of 
the releasee. There is only one law court that can cancel the release hère in 
question. This faet, coupled with the further fact that that particular law 
court is in another jurisdiction, would seem to glve some further weight to 
the assertion that the remedy at law hère is not such as is within the intent 
of the statute. At any rate the remedy at law in this case does not seem to 
be as adéquate as the remedy in equity ; and the facts in each case must dé- 
termine the question as to the adequacy of the remedy at law. • * * 

"And again, if this court bas jurisdiction to cancel the release, Its further 
jurisdiction to do complète justice and enforce the attachment lien is not af- 
fected by adequacy of a remedy at law in this respect. Purely légal leme- 
dies are enforced in equity, in order to do complète justice, if there is also a 
right to grant équitable relief. This ground for dismissal was perhaps sug- 
êested by an erroneous belief that the plalntiff Is hère seeking to enforce a 
judgment lien. She bas no judgment lien. She bas a statutory lien of at- 
tachment only. If this court bas an independent right to cancel the release, 
it bas the furtlier right to enforce this lien, and I cannot see that the existence 
of some other remedy at law, if it exlsted, could destroy this right." 

3. On the merits it is enough to say that there was ample évidence 
to support the finding of the trial court to the effect that the release 
was procured by f raud, and the conclusion therefore f ollows that the 
decree should be affirmed. 



THE SUFFOLK. 

THE BRAZOS. 

(Circuit Court of Appeals, Second Circuit. Aprll 16, 1919.) 

Kos. 182, 183. 

1. Collision ®=383 — Steamships on Ckossing Courses — Violation of Ritles. 

A collision at sea in a dense fog between two steamships on crossing 
courses held due to faults of both ; one being in fault for excessive speed, 
and both for fallure to obey the imperative requlreraent of article 16 of the 
International Rules (Comp. St. § 7854), to stop their englues on hearing 
the signal apparently forward of their beams. 

2. Collision <S=>17 — Fault — Pbesumption feom Violation of Rules. 

A vessel which violâtes a statutory rule must be held in fault for a 
following collision, in the absence of proof that such violation did not 
contribute thereto. 

Appeals from the District Court of the United States for the South- 
ern District of New York. 

Suit in adrairalty for collision by the Mallory Steamship Company, 
owner of the steamship Brazos, against the steamship Sufïolk, the 
Coastwise Transportation Company, claimant, with cross-libel. De- 
cree holding both vessels in fault, and the claimant of the Sufïolk ap- 
peals. Affirmed. 

(g=5For other cases see same topic & KBY-NUMBEB in aU Key-Numbered Dlgests & Indexes 
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Burlingham, Veeder, Masten & Fearey, of New York City (Charles 
C. Burlingham and Chauncey I. Clark, both of New York City, of 
counsel), for Mallory S. S. Co. 

Blodgett, Jones, Burnham & Bingham, of Boston, Mass. (Edward 
E. Blodgett and Albert T. Gould, both of Boston, Mass., of counsel), 
for Coastwise Transp. Co. 

Before WARD, ROGERS, and HOUGH, Circuit Judges. 

WARD, Circuit Judge. [1] January 22, 1916, about 3 :30 p. m., in 
a dense fog, the twin-screw passenger steamer Brazos, proceeding at 
. about 8 knots an hour, with her engines at slow, on a voyage from 
New York to San Juan, Porto Rico, heard the fog whistle of a steam- 
er which proved to be the single-screw steamer Suffolk, about four 
points on the starboard bow. 

At the same time the steamer Suffolk, bound from Newport News 
with a cargo of coal to Boston, proceeding with her engines at half 
speed, heard the whistle of the Brazos about 2 points on her port bow, 
whereupon she put her engines at dead slow. 

At 3 :34 the Suffolk heard a second and louder signal from the 
Brazos, still two points on her port bow, whereupon she ported two 
points and stopped her engines. 

At 3 :40 the vessels hove into sight, each having the other from thrce 
to four points on the port and starboard bows, respectively ; the Suf- 
folk heading almost at a right angle with the Brazos' starboard side. 

The Brazos hard-astarboarded, put her starboard engine full speed 
ahead and her port engine full speed astern for the purpose of swing- 
ing away from the Suffolk, while the Suffolk blew three whistles and 
put her engines full speed astern. Nevertheless they came together, 
the bow of the Suffolk contacting with the starboard quarter of the 
Brazos at a point about 100 feet forward of her stem. 

Judge Manton held the Brazos solely to blâme for excessive speed 
In the fog, but subsequently, having had his attention drawn to the 
décision of the Suprême Court in Lie v. San Francisco & Portland 
Steamship Co., 243 U. S. 291, 37 Sup. Ct. 270, 61 L. Ed. 726, then 
lately handed down, modified his conclusion by holding the Suffolk 
also at fault for failing to stop her engines on first hearing the signal 
of the Brazos forward of her beam, as required by article 16 of the 
International Régulations. 

International Régulations adopted by Congress March 3, 1885 
(23 Stat. 441), contained the following provision: 

"Art. 13. Every ship, wliether a saillng sMp or a steamship, shall In a fog, 
mist, or failing snow go at a inoderate speed." 

The International Régulations of 1890 altered this provision as fol- 
lows : 

"Art. 16. Every vessel shall In a fog, mist, failing snow or heavy rain 
storm, go at a moderate speed and having careful regard for the exlsting cir- 
cumstances and conditions. A steam vessel hearing apparently forward of 
her beam, the fog signal of a vessel, the position of whicti is not ascertained, 
shall, so far as the circumstances of the case admit, stop her engines and 
then navigate with caution until danger of collision is over." Act Aug. 19, 
1890, c. 802, 26 Stat 326 (Comp. St. § T854). 
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Congress, in adopting the présent International Régulations of 1890, 
recognized that the provision of the régulations o£ 1885 was not suffi- 
cient, and expressly added the requirement that vessels proceeding 
at a moderate speed in a fog should stop their engines on hearing a 
signal forward of their beam. 

The décision in the case of Lie v. Steamship Co., supra, conclusively 
détermines that the duty to stop the engines is imperative, so far as 
the circumstances of the case admit, when a steamer proceeding at 
a moderate speed in a fog hears a fog signal forward of her beam. 
Mr. Justice Clarke said : 

"The most cursory reader o£ thls rule must see that, while the flrst 
paragraph of It gives to the navigator discrétion as to what shall be 'moderate 
speed' In a fog, the command of the second paragraph is imperative that he 
shall stop his engines when the conditions described confront hlm. The 
difficulty of looating the direction or source from which sounds proceed in a 
fog rendors It not necessary to dwell upoa the purpose and obvions wisdom 
of this second paragraph of the rule." 

[2] We think it perfectly clear that the Brazos was at fault for 
excessive speed and that the District Judge was right in modifying 
his first opinion by holding the Sufïolk also at fault for not stopping 
her engines when she heard the first signal of the Brazos ahead on 
her port bow. Nothing in the circumstances of the case prevented 
jher from so doing, and in the absence of proof that the violation of 
the statute did not contribute to the collision, the Suffolk must be held 
also at fault. The Pennsylvania, 19 Wall. 125, 22 L. Ed. 148. 

It is, however, obvions that if the Sufïolk had' stopped her engines 
when she first heard the signal of the Brazos, or even when she heard 
the second signal, the Brazos would hâve passed safely across her 
bows. 

Apart from the fault of the Suffolk in failing to conform to this 
gênerai requirement of care prescribed by the statute, she had particu- 
lar notice in this case that the Brazos was approaching on a course 
involving danger of collision. At 3 :30 p. m., when going at a speed 
of 8 knots, she heard the first signal of the Brazos two points on her 
port bow and reduced to slow. At 3 '.34 she heard the second signal, 
still two points on her port bow. This showed that the Brazos was 
approaching without any change of bearing, indicating to a compétent 
navigator that the vessels were on converging courses. Thereupon 
the Suffolk ported two points, and at 3 :38 heard the third signal of 
the Brazos four points on the port bow, which, allowing for the Suf- 
folk's change of course of two points to eastward, indicated that the 
Brazos had not altered her course, and that the vessels were still ap- 
proaching on converging courses, involving danger of collision. At 
3 :40 the vessels hove in sight of each other, and then they were so 
close that, although the Brazos hard-astarboarded, and put her star- 
board engine ahead and her port engine astern at full speed, so as to 
throw her out of the way of the Suffolk, and the Suffolk blew three 
blasts and went full speed astern, the starboard quarter of the Brazos, 
about 100 feet from her stem, struck the stem of the Suffolk at 3 :41. 

Thèse times, taken from the log of the Suffolk, in connection with 
the testimony of her master and second officer , who were both in the 
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pilot house, make it perîectly apparent on her own story that when 
the vessels saw each other collision was unavoidable, even if she were 
barely nloving in the water, as her witnesses say. 

In the case o£ The Persian, 224 Fed. 441, 140 C. C. A. 135, much 
relied on by the appellant, the Persian heard the Millinocket's signal 
ahead at 12:12, and stopped her engines; at 12:14 she went full speed 
astern, and at 12:15 the collision happened. It will thus be seen that 
she complied strictly with article 16 as to stopping her engines. The 
fault charged against her was that she altered her course, but this we 
held not to hâve been a fault under the circumstances. In this case 
we hâve not thought it necessary to consider whether or not the Suf- 
folk was at fault for porting two points. 

Décisions in cases of collision happening before the présent In- 
ternational Régulations of 1890 had been adopted by Congress should 
be read with that f act in mind. 

The decree is affirmed. 



THE KENNEBEC. 



SBABOAED & GTJLF S. S. 00. v. BALTIMOKB DRY DOCKS & SHIP 

BUILDING CO. 

(Circuit Court of Appeals, Fourth Circuit. April 1, 1919.) 

No. 1678. 

Wharves <&=20(1) — Dby Docks — Liability poe Injubiks to Vessels Undeb 
Eepaib. 

A dry dock company, employed to make repairs to tlie exterior of the 
huU of a steamship, held not requlred to furnlsh steam for heatlng the 
interior while the work was being done, nor liable for Injury caused by 
freezing of the steam pipes, where the master and crew remained on board 
and in charge. 

Appeal from the District Court of the United States for the Dis- 
trict of Maryland, at Baltimore ; John C. Rose, Judge. 

Suit, in admiralty by the Baltimore Dry Docks & Ship Building Com- 
pany against the steamship Kennebec; the Seaboard & Gulf Steam- 
ship Company, claimant and cross-libelant. Decree for libelant, and 
claimant appeals. Affirmed. 

For opinion below, see 252 Fed. 194. 

Milton Roberts and Clifton S. Brown, both of Bahimore, Md. (Dan- 
iel H. Hayne, of Baltimore, Md., on the brief), for appellant. 

L. Vernon Miller and George Weems Williams, both of Baltimore, 
Md., for appellee. 

Before PRITCHARD, KNAPP, and WOODS, Circuit Judges. 

KNAPP, Circuit Judge. The Baltimore Dry Docks & Ship Build- 
ing Company, appellee hère, libeled the steamship Kennebec for a re- 
pair bill of $2,988.90, and thereupon her owner filed a cross-bill for 
damages to the amount of some $23,000 for alleged neglect of duty, 
as will presently be stated, of which $4,329.65 was for direct injury 

^;=3For other cases see same toplc & KBY-NUMBER In ail Key-Numbered Dlgests & Indexes 
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to the machinery of the vessel and the balance in the nature of de- 
murrage. On the trial the correctness of the repair bill was admitted, 
and the cause proceeded on the allégations of the cross-bill. The de- 
cree appealed from dismissed the cross-bill and gave the libelant judg- 
ment for the amount of its claim. 

The steamship was taken from the plant of the W. S. Cahill Com- 
pany to the dry dock of appellee in Baltimore Harbor between 5 and 
6 o'clock in the afternoon of December 27, 1917, for the purpose of 
having some work done on her huU. Prior to this she had been dis- 
charging sulphur at the Canton ore dock, and at the same time under- 
going annual inspection by the steamship inspectors. While at Can- 
ton fires were drawn to permit the Cahill Company to repair her boil- 
ers, and that company supplied heat to the vessel from an electric 
welding plant moored alongside. Upon completion of the discharge of 
cargo at Canton the ship was moved to the Cahill plant for further 
repairs, to enable her to pass inspection; and while there a steam line 
was run from the plant's boiler to her deck line for heating purposes. 

The Kennebec remained in appellee's dry dock until the work which 
it had undertaken to do was completed, which was some time on the 
30th, when she returned to the Cahill plant. During that time the 
weather became extremely cold, and as the vessel was without heat 
some of her steam pipes and other apparatus bursted from freezing, 
causing the damage in question. The dock company is sought to be 
held liable on the theory of neglect of duty to furnish sufïicient steam 
to prevent the damage, which is claimed to hâve been requested by the 
ship's captain. The dock company dénies that any such request was 
made, or that it was otherwise under any obligation to protect the ma- 
chinery from freezing. 

To this brief outline is added the following from the opinion of 
the court below, which we accept as a fair and correct déduction from 
the testimony: 

"The day af ter the shlp arrived at the dry docks It was eoraparatively mlld, 
the thermometer rislng to about 40 degrees. At that température the pipes 
wêre in no danger, bnt the llving quarters upon an unheated ship were vary 
uncomfortable. Accordingly, in the forenoon of that day, the captain of the 
ship asked the superintendent of the dry docks to furnish steam, saying, unless 
he had it, he feared he could not lieep his crew. He now thinks he had also 
in mind the protection of the pipes against the possiljility of a cold wave. If 
he had, he kcpt it to himself, and said nothing to the dry docks superin- 
tendant about it. It would hâve been quite troublesome and inconvénient for 
the latter at that time to hâve furnlshed steam. I doubt not that it could hâve 
been done at a prlce, but it did not seem worth while, for the mère purpose of 
retalning the crew on board, instead of sending them to a Iwarding house on 
shore. Moreover, the snperinteijdent then supposed that the repairs to the 
ship could be finlshed in 24 hours, or thereabouts, and that elaborate arrange- 
ments for so brief a time were unnecessary and so told the captain. 

"In conséquence of the refusai to furnish steam an application was subse- 
quently made to the dry docks for oil stoves for the crew's quarters. It so 
happened that there were none available. When the engineer of the ship 
learned that steam would not be furnished, he had the pipes drained, so far as 
that could be done without hreaklng connections and taking apart certain poin- 
tions of the machinery. To hâve done everytliing necessary to get ail the 
water out of the pipes would hâve taken, wlth the force he had at hand, 24 
hours and perhaps more. At least that much time would hâve been required 
to hâve put them back so that the eugines could be operated. 
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"As the dry docks went on with the work, It perhaps found there was more 
to be done In the way of repairs than had originally been apparent, and for 
that or soine other reason the work was not finished until December 30th. 
During the night of December 28th the température fell rapidly, and on the 
29th and 30th went down nearly to zéro. On the morning of the last-namej 
day, it was dlscovered that the water left In the pipes and engines had frozen 
and that the damage for which the ship seeks to recover by its cross-llbel 
had been done." 

It thus appears that whatever request for beat may hâve been made 
the dock company at once refused, and the captain without protest 
took measures accordingly. If, therefore, the dock company was 
under any obligation it was an obligation, not of contract, but im- 
posed by law because of the relationship of the parties. Appellant 
says the law of bailment applies, and cites cases illustrating its f amiliar 
principles. But an essential élément of bailment is delivery of pos- 
session to the bailee, and we think it plain that there was no such de- 
livery in this case. The work undertaken by appellee was confined to 
the exterior of the hull, and had nothing to do with any other part of 
the vessel. The captain continued in command, and he and the crew 
stayed on board. In every substantial sensé the ship remained in the 
control of her master, and the dock company certainly did nothing to 
interfère with that control, or to prevent him f rom doiqg whatever he 
thought necessary to protect the machinery of the vessel. The doc- 
trine of ordinary care of a bailee has no application. 

Moreover, it is not shown that the dry dock company was accus- 
tomed to furnish steam to vessels in its docks, or that it held itself out 
as prepared to furnish steam in cold weather. On the contrary, the 
record shows that it did so only for government vessels, when the 
contract for repairs contained such a provision. In short, there ap- 
pears to us no aspect of the facts under which the dock company can 
be charged with liability for what happened to the pipes and machin- 
ery of die steamship. 

The case was correctly decided by the trial court, and its decree 
must be affirmed. 
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MILLER, Internai Revenue CoUector, v. GEARIN.* 
(Circuit Court of Appeals, Nintli Circuit. May 5, 1919.) 
No. 3281. 

1. Intbbnal Revenue <S=»7 — Income Taxes — "Income." 

Where, in 190T, tlie owner of land leased the same for 23 years, under 
an agreement requlring the tenant to construct an expensive briclî build- 
ing, and on the tenant's default the owner retook possession in 1916, the 
value of the building cannot be deemed Income accruing in the year 1917, 
VFithln Income Tax Law Sept. 8, 1916, § 2a (Corap. St. § 6336b), for under 
the lease the title to the building vested in the owner imraediately upon 
construction, and the lessee's default caused the owner a loss. 

[Ed. Note. — For other définitions, see Words and Phrases, Ilrst and 
Second Séries, Income.] 

2. Internai, Revenue <S=>7 — Income Taxes — Income Tax Law — Consteuc- 

TION. 

Where an income tax law is doubtful, doubts should be resolved in favor 
of the taxpayer against the government. 

3. Statuies <S=245 — Levyinq Taxes. 

Statutes levying taxes should be construed, in case of doubt, against 
the government and in favor of the citizen. 

In Error to the District Court of the United States for the District 
of Oregon ; Robert S. Bean, Judge. 

Action by Matilda M. Gearin against Milton A. Miller, Collecter of 
Internai Revenue of the United States for the District of Oregon. 
There was a judgment for plaintiff, demurrer to the complaint having 
been overruled, and défendant brings error. Affirmed. 

The défendant in error was the owner of a lot in the city of Portland, 
which was under a lease to Rothchild Bros., a corporation, which lease by its 
tenus would expire on March 30, 1907. The rental under the lease was $1,- 
300 per month. On October 5, 1906, the parties to that lease entered Into a 
new lease, in pursuance of whlch the lessee was to destroy and remove the 
frame buildings whlch they occupled on sald lot, and erect a seven-story 
brick building thereon at a cost of not less than $85,000. The lessee erected 
the building and completed the same during the year 1907 at a çost, as the 
lessee claimed, of $140,000. The term of the lease was 23 years *from April 
1, 1907, and the agreed rental was $1,200 per month for the flrst 21 years 
of the term, and $1,450 for the last 2 years, and the lessee was to pay ail 
taxes and street and sewer assessments levled against the property. The 
lessee pald the rent until March 15, 1916, whereupon It made default, and In 
conséquence thereof the défendant in error, by means of an action for forcible 
entry and detainer, acquired possession of the property on December 2, 1916. 
SInce that tlme the reniais hâve been insufRcient to pay the expenses of main- 
tenance, management, and taxes. The plaintiff in error, as coUector of inter- 
nai revenue, assessed the défendant in error for the value of said building, 
which he placed at the sum of $108,653.50, as Income received In the year 1916 ; 
the tax thereon being $4,872.16. The défendant in error pald that sum under 
protest, and appealed from sald assessment to the Commissioner of Internai 
Revenue, and the Commissioner affirmed the action of the collecter. The 
présent action was brought by the défendant in error to recover said sum of 
$4,872.16. To her complaint in the court below a demurrer was interposed 
and overruled, and thereupon judgment was entered for the défendant in 
error. 

^=3For other cases see same toplc & KBY-'NUMBIÎR in ail Key-Numbered Dlgesta & Indexes 
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Bert E. Haney, U. S. Atty., and John J. Beckman, Asst. U. S. Atty., 
both of Portland, Or., for plaintiff in error. 

Hugh C. Gearin, Dolph, Mallory, Simon & Gearin, and Hall S. L,usk, 
ail of Portland, Or., for défendant in error. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

GILBERT, Circuit Judge (after stating the facts as above). [1] 
The question hère is whether the building which was placed upon the 
property of the défendant in error in the year 1907 under the lease was 
income received in the year 1916 by reason of the fact that in that year 
the lease was forfeited and the défendant in error resumed possession. 
Section 2 (a) of the Income Tax Law of 1916 (Act Sept. 8, 1916, c. 463, 
39 Stat. 757 [Comp. St. § 6336b]) provides that— 

"Ttie net Income of a taxable person shall include gains, profits, and In- 
come derlved from salaries, wages, or compensation for Personal service ot 
whatever kind and in whatever form paid, or from professions, vocations, 
buslnesses, trade, commerce, or sales, or deallngs in property, whether réal 
or Personal, growing ont of the ownershlp or use of or interest in real or 
Personal property, also from interest, rent, dlvidends, securities, or the trans- 
action of any business carrled on for gain or profit, or gains or profits and 
Income derlved from any source whatever." 

The lessor acquired nothing in 1916 save the possession of that which 
for many years had been her own. The possession so acquired was 
not income. It was not a gain, but was a loss. Assuming that the 
building was income derived from the use of the property, we think it 
clear that the time when it was "derived" was the time when the com- 
pleted building was added to the real estate and enhanced its value. 
At that time it represented a prepayment to the lessor of a portion of 
the rental, distributable over a period of 23 years. The lease provided 
that the ownership of ail buildings or improvements put upon the prem- 
ises was to vest in the lessor immediately upon the construction of the 
same, subject to the provisions of the lease. The décision in Edwards 
v. Keith, 231 Fed. 111, 145 C. C. A. 298, L. R. A. 1918A, 498, is not con- 
trafy to this view. In that case the court held that the commissions 
of an insurance broker, earned before the Income Tax Law was passed, 
but received thereaf ter, constituted income taxable in the year in which 
they wereactually received. The sole question in that case, as in this, 
was : When was the income received or derived ? 

[2, 3] We do not consider the question hère involved a doubtful one; 
but, if there is doubt, it should be resolved in favor of the taxpayer. 
In Gould v. Gould, 245 U. S. 151, 38 Sup. Ct. 53, 62 L. Ed. 211, it 
was said: 

"In the interprétation of sta tûtes levylng taxes, it is the established rule 
not to extend their provisions, by implication, beyond the clear import of the 
ianguage used, or to enlarge thelr opérations so as to embrace matters not 
speclfleally pointed eut. In case of doubt they are construed most strongly 
against the government, and in favor of the citizen." 

See, also, Haiku Sugar Co. v. Johnstone, 249 Fed. 103, 109, 161 C. 
C. A. 155. 

The jùdginént is affirmed. 
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PRBBBNSENS DAMPSKIBSSELSKABET A/S v. MUNSON S. S. LINE. 

(Circuit Court of Appeals, Second Circuit April 16, 1919.) 

No. 200. 

Shipping <©=»40 — Time Charter— Length of Teem — Oveblap. 

TJnder a tlme charter for monthly hire for "about 36 montha (term of 
charter party to be understood to mean a month more or less)," provlding 
that, should the steamer be on a voyage toward the port of return deliv- 
ery when a payment of hire becomes due, payment shall be made for such 
length of time as the parties estlmate as necessary to complète the voy- 
age, the différence to be adjusted on dellvery as the case may. require, the 
charterer bas a permitted underlap or overlap of one month, and for a 
greater overlap must pay at the market rate. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Suit in admiralty by the Prebensens Dampskibsselskabet A/S, owner 
of the Norwegian steamship Falk, against the Munson Steamship 
Line. Decree for libelant, and respondent appeals. Affirmed. 

Haight, Sandford & Smith, of New York City (Clarence Bishop 
Smith, of New York City, of counsel), for appellant. 

Burlingham, Veeder, Masten & Fearey, of New York City (Roscoe 
H. Hupper, of New York City, of counsel), for appellee. 

Before WARD, HOUGH, and MANTON, Circuit Judges. 

WARD, Circuit Judge. October 31, 1912, her owners chartered 
the steamer Falk to the Munson Line "for a period of about 36 calen- 
dar months (term of charter party to be understood to mean a month 
more or less)" from the time of delivery. The charter party was of 
the usual time charter form and contained the foUowing articles: 

"4. That the charterers shall pay for the use and hire of the said vessel 
nlne hundred and fifty pounds Brltish sterling (£950) per calendar month, 
commencing on and from the day of her delivery, as aforesald, and at and 
after the same rate for any part of a month; hire to continue until her de- 
livery, with clean holds to the owners (unless lost) at a port in the United King- 
dom or on the continent between Bordeaux and Hamburg, both inclusive 
(Rouen excluded), at charterers' option. 

"5. That should the steamer be on her voyage towards the port of return 
delivery at the time a payment of hire becomes due, said payment shall be 
made for such length of time as the owners or their agents and charterers or 
their agents may agrée upon as the estimated tlme necessary to complète the 
voyage, and when the steamer is delivered to owner's agents any différence 
shall be refunded by steamer or pald by charterers, as the case may require." 

January 20, 1913, the steamer was delivered to the charterer and 
redelivered by it to the owners March 1, 1916, to which date the 
charterer paid hire at the charter rate. 

The' owners contend that the term ended January 20, 1916, with 
a permissible overlap or underlap of one month, so that the charterer 
was liable until February 20, 1916, at the charter rate of freight, and 
for the 10 days thereafter until redelivery at the market rate of 
freight; the same amounting to about $9,000, to recover which this 

^ssFor other cases see same toplc & KEY-NtJMBBR in ail Key-Numbered Digests & Indexes 
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libel was filed. The charterer, on the other hand, contends that it 
is liable only at the charter rate of freîght until the actual redelivery, 
March 1, 1916. Judge Mayer sustained the owner's contention and 
entered a decree for the libelant. 

We think the construction of thèse articles is made clear hy former 
décisions in this circuit. In the case of charters for a fixed time Judge 
Addison Brown held that the charterer was entitled to a reasonable 
overlap at the charter rate of freight. Straits of Dover S. S- Ce. v. 
Munson (D. C.) 95 Fed. 690; Andersen v. Munson ('D._ C.) 104 Fed. 
915. In the case of charters for "about" a named time, we hâve 
held that the charterer is entitled to a reasonable underlap as well as 
overlap. The Rygja, 161 Fed. 106, 88 C. C. A. 270; Trechmann S. 
S. Co. v. Munson Une, 203 Fed. 692, 121 C. C. A. 650. 

Counsel for the charterer rely principally upon our décision in 
Ropner v. S. S. Co., 243 Fed. 549, 156 C. C. A. 247. In that case 
the charter was for a minimum period of 18 and a maximum period 
of 21 calendar months, at the charterer's option, and the charterer 
expressly exercised the option to take the steamer for the maximum 
period. Therefore the charter was regarded as for a fixed period of 
21 months, and under the décisions supra the charterer was entitled 
to a reasonable overlap at the charter rate of freight. That was the 
ground upon which the décision rested. But an additional consid- 
ération was mentioned, viz. that the parties must hâve intended the 
overlap to be at the charter rate, because they said nothing to the 
contrary, and when an installment of hire fell due, payable before the 
estimated time for redelivery had expired, they could not estimate 
the future market rate of freight. 

But we construe the charter in this case as being for a term of 
36 months, with a permitted underlap or overlap of 1 month. It is 
an "about" term charter, with the "about" period defined to be 1 
month. Accordingly for any overlap beyond 37 months the charterer 
must pay at the market rate. The owners contend that the reasoning 
as to the difficulty of estimating the market rate of freight at a time 
of redelivery in the future is the same in this case as it was in the 
case of Ropner v. S. S. Co. But this subordinate considération, which 
was consistent with the primary ground of décision in that case, must 
yield to the primary ground of décision in this case, with which it is 
not consistent. The charterer being liable to pay the market rate of 
freight after the expiration of the term of 36 months and the per- 
mitted overlap of 1 month, and the last installment falling due be- 
fore the time of actual redelivery, the natural estimate as to the rate 
of freight would seem to hâve been the rate prevailing at the time 
the installment fell due. Both the estimated time and the estimated 
freight were to be corrected, if necessary, at the time of redelivery. 

The decree is affirmed. 
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In re MOTRIDGB. 

SIMPSON V. LAFFOON. 

(Circuit Court of Appeals, Nlnth Circuit. May 29, 1919.) 

No. 3232. 

Bankbtiptot ®=>223 — I^efebee's Commissionb — Statute and Général Ob- 

DERS. 

Under Bankruptcy Act, §§ 40, 48, as amended by Act Feb. 5, 1903 
(Comp. St. il 9624, 9632), and General Order No. 35, § 2, thé District Court 
Improperly allowed the référée in bankruptcy commissions of 1 per cent, 
of tlie total amount of the banknipt's estate, amountlng to $6,.582.08, of 
which $1,085.60 was pald out for expenses of administration, leaving in 
excess of $5,000 from which to pay referee's commissions and for distribu- 
tion among credltors. 

Pétition for Revision and Stipulation as to Facts from the District 
Court of the United States for the Southern Division of the Western 
District of Washington ; Edward E. Cushman, Judge. 

In the matter of E. Motridge, bankrupt, wherein R. D. Simpson was 
appointed trustée, and pétitions against R. F. Laffoon, référée in bank- 
ruptcy, to revise, in matter of law, a certain order of the District 
Court. Order reversed, and case remanded for further proceedlngs 
in accordance with the opinion. 

Robert C. Saunders, U. S. Atty., of Seattle, Wash., and Frederick 
R. Conway, Asst. U. S. Atty., of Aberdeen, Wash., f or' petitioner. 

R. D. Simpson and R. F. Laffoon, both of Tacoma, Wash., for re- 
spondent. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

ROSS, Circuit Judge. The amount involved in this case is trifling; 
the question important. There were no secured claims against the 
bankrupt, but claims of gênerai creditors were approved against his 
estate, exceeding in the aggregate $10,000, exclusive of such as were 
exempt. The property of the bankrupt, when converted into money, 
amounted to $6,582.08, of which amount $1,085.60 was paid out for 
expenses incurred in the course of administration of tbe estate, leaving 
$5,496.48 out of which to pay the commissions of the référée, and 
for distribution among the creditors. In his final report and state- 
ment the référée claimed as commission 1 per cent, of the total 
amount of the estate, which commission the court below allowed, 
and to which ruling the trustée excepted, and by the présent pétition 
seeks a review of the ruling. 

We are of the opinion that the court below was in errer. Section 
40 of the original act of 1898 (Act July 1, 1898, c. 541, 30 Stat. 556) 
provided as compensation to référées "frOm estâtes which hâve been 
administered before them one per centum commissions on sums to 
be paid as dividends and commissions," and section 48 of that act 
provided that trustées should receive "from estâtes which hâve been 
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administered such commissions on ail moneys disbursed by them as 
may be allowed hy the courts" (Conip. St. § 9632). 

Both of those sections were amended February 5, 1903, the former 
being made to read as f oUowS : 

"Référées shall receive as full compensation for their services, payable 
after they are rendered, a fee of flfteen dollars deposited with the clerk at 
the time the pétition is flied In each case, except when a fee is not requirèd 
from à voluntary bankrupt, and twenty-flve cents for every proof of claim 
filed for allowance, to be paid from the estate, if any, as a part of the cost of 
administration,, and from estâtes whlch hâve been administered before them 
one per centum commissions on ail moneys disbursed to creditors by the 
trustée, or one-half of one per centum on the amount to be paid to creditors 
upon the conflriMation of a composition." Oomp. St. § 9624. 

We agrée with the Court of Appeals of the Fourth Circuit in the 
case of Bray, Trustée, etc., v. Johnson, Référée, et al., 166 Fed. 57, 
91 C. C. A. 643, that there is no mistaking that language. By it Con- 
gress not only specifically declared what référées should receive, name- 
ly, 1 per centum on ail moneys disbursed to creditors by the trustée, 
but by section 72 of the same act of February 5, 1903, further ex- 
pressly provided : 

"That neither the référée • • * nor the trustée shall In any form or 
guise receive, nor shall the court allow them, any other or further compensa- 
tion for their services than that expressly authorized and prescribed in this 
act." Comp. St. § 9656. 

Moreover, by section 2 of the General Order No. 35, prescribed by 
the Suprême Court for the enforcement of the Bankruptcy Law, it is 
also declared that : 

"The compensation of référées prescribed by this act shall be in full com- 
pensation for services performed by them under the Act or under thèse Gen- 
eral Orders." 

See, also, Matter of Lacey & Co., 35 Am. Bankr. Rep. 231, and 
Matter of C. _J. McCubbin Co., 33 Am. Bankr. Rep. 277. 

Thé order is reversed, and the case remanded for further proceed- 
ings in accordance with the views above expressed. 
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In re JARMÙLOWSKY et aL 
In re SPECTOR. 
(Circuit Court of Appeals, Second Circuit. May 14, 1919.) 
Nb. 161. 

1. Banks and Banking <S=580(6) — Spécial Deposits — New Toek Statute. 

Banking Law N. Y. § 156, giving persons making deposits for safe-keep- 
ing or transmittal preferred claims against certain funds upon a private 
banker's insolvency, does not prevent such depositor from recovering' 
money wliicti he can trace and identify. 

2. Bankeuptcy ®=3l40(3) — Assets op Bankbupt — Kew York Statitte. 

Trustée in bankruptcy of a private banker cannot retain money given 
bankrupt for transmittal, altliougli Banking Law, N. Y. § 156, gives de- 
positors for transmittal preferred claims against certain of banker's 
assets and authorizes them to also share pro rata with gênerai credl- 
tors. 

Pétition to Revise Order of the District Court of the United Statçs 
for the Southern District of New York. 

■In the matter of Harry Jarmulowsky and L,ouis Jarmulowsky, indi- 
vidually and as cppartners under the flrm name and style of S. Jar- 
mulowsky. From an order granting the application of Leib Spector 
for payment of a preferred claim, the trustée appeals. Affirmed. 

See, also, 249 Fed. 319, 161 C. C. A. 327, L. R. A. 1918E, 634. 

The bankrupts were private bankers, a business in part regulated by statute 
in the state of New York. On the day before they suspended business and 
passed into the hands of the state superiutendent of banking (and thence into 
banEruptcy), they received from the petitioner herein $288, for which they gave 
a receipt, setting forth that the money was to be forwarded to a definite person 
at a specified place in Europe "subject to conditions" on the back of said writ- 
ten receipt. Of thèse conditions the flrst was: "It Is previously understood 
that we act as agents only for the sender." 

Bankrupts never forwarded the money, and it was admittedly In possession 
of the bankrupts on the day of failure, and so ultimately passed to the trustée 
in bankruptcy. 

Application having been made for the repayment of tlils money, the trustée 
set up as a défense section 156 of the Banking Law of New York, viz.: 

"In case of the failure or suspension of any such private banker, the claims 
of persons for moneys on deposit or delivered for safe keeping or transmission 
shall be preferred against the proceeds of any securities deposited by such 
banker with the superintendent and against such assets as shall be shown by 
the books of such banker, or by other légal évidence, to hâve been derived from 
the investment of such deposits, or from the investment of any permanent 
capital segr'egated and set aside for employment in his business as such 
banker. The depositors shall also share pro rata with gênerai creditors in the 
proceeds of any other assets belonging to such banker." Consol. Laws, c. 2. 

The court below granted an order for repayment, and the trustée took thia 
appeal. 

Julius B. Baer, of New York City, for petitioner. 
Samuel F. Hyman, of New York City (Jacob J. Lesser, of New 
York City, of counsel), for trustée in bankruptcy. 

Before WARD, ROGERS, and HOUGH, Circuit Judges. 

i®=»For other cases see same topic & KBY-NUMBER in aU Key-Numbered Dlgests & Indexes 
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PER CURIAM. [ 1 ] That the Jarmulowskys in receîving this mon- 
ey acted in a fiduciary capacity, and that the person intrusting such 
money to them may on tracing the same into the possession of the 
trustée in bankruptcy recover it in solido, is sufficiently shown by our 
récent décision in Re Bolognesi, 254 Fed. 770, C. C. A. . 

As to the statute relied on, we may point out that there is in this 
record no évidence vvhatever that the bankrupts ever deposited any se- 
curities with the superintendent of banks or possessed any investments 
of the kind contemplated by the act; but, assuming the existence of 
such deposit or investment, we are of opinion: 

1. The statute was not intended to and does not take away from 
persons deahng with a private banker as "depositors" or "transmitters" 
any rights or privilèges, légal or équitable, which by gênerai law they 
possessed prior to the passage of said act. It does exclude ail creditors 
from participation in certain specified assets, until the claims of de- 
positors and transmitters are satisfied. 

The granting of such priority or préférence is by statute made a 
condition for the lawful transaction of the business of private bank- 
ing; but such préférence cannot of itself deprive a man of the right 
of tracing and claiming his own money when found in the possession 
of an unfaithful fiduciary — which is ail that has occurred in the prés- 
ent instance. 

[2] 2. Assuming that this petitioner as a transmitter is entitled to 
the statutory préférence, the granting of the application below remov- 
ed him from compétition with other creditors similarly situated in 
respect of the assets described in the statute. 

In so far as the trustée represents such preferred creditors, he is 
benefited by the order complained of ; in so far as he represents gên- 
erai creditors, neither they nor he, as their représentative, hâve any 
right to keep funds which are identified as the very money of peti- 
tioner below. 

Order affirmed, with costs. 
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SCHUMANN V. UNITED. STATES,* 

(Circuit Court of Appeals, Elghth Circuit April 28, 1919.) 

No. 5275. 

Abmy and Navt iS=»40 — Espionage Act— Pbosbcution fcb Violation. 

An Indictinent under Espionage Act June 15, 1917, § 3 (Comp. St. 1918, 
§ 10212c), for obstructlng the recrultlng and enlistment service, held suf- 
ficient, tbe trial held witbout prejudicial error, and a judgment of con- 
viction sustained by tbe évidence. 

In Error to the District Court of the United States for the North- 
ern District of lowa ; Henry T. Reed, Judge. 

Criminal prosecution by the United States against Wilhelm Schu- 
mann. Judgment of conviction, and défendant brings error. Affirmed. 

C. H. Van Law, of Marshalltown, lowa, for plaintiflf in error. 
F. A. O'Connor, U. S. Atty., of Dubuque, lowa, and Seth Thomas, 
Asst. U. S. Atty., of Ft. Dodge, lowa, for the United States. 

Before SANBORN and CARLAND, Circuit Judges, and MUN- 
GER, District Judge. 

CARLAND, Circuit Judge. The plaintiflf in error (hereafter de- 
fendant) was indicted and convicted for a violation of section 3 of 
the Espionage Act, approved June 15, 1917 (40 Stat. 219, c. 30 [Comp. 
St. 1918, § 10212c]). The indictment contained two counts, the first 
of which was eliminated by demurrer. The second count charged 
that défendant, on or about November 11, 1917, at Pomeroy, Calhoun 
county, lowa, did then and there willfully obstruct the recruiting and 
enlistment service of the United States, by delivering a sermon in a 
church of which he was then and there pastor, in which sermon in 
the présence of a large number of people, among them being regis- 
trants under the Sélective Service Law of May 18, 1917 (40 Stat. 76, 
c. 15 [Comp. St. §§ 2044a-2044k]), he used the following language: 

"That this vrar in which America Is engaged Is for the capitalists only and 
the Liberty Bond Is a great humbug ; by buying Liberty Bonds you buy your- 
self deeper Into slavery ; America went into this war to help England ; that 
America had no right to go into the war against Germany and that Germany 
was right; that he was asked to take up a collection for the Ked Cross, but 
we could raise our own money and send It to our own Germans and help them 
out ; that it was a money war, and men were maklng money out of It ; that he 
did not belleve In the Y. M. C. A. at ail ; that It Is gotten up by the Metho- 
dists, and I want my people to stay away from it and stay by the Lutheran 
Church ; that our boys should not go over and shed their blood to help Eng- 
land." 

The défendant has bfought the case hère by writ of error. The 
questions raised may be stated as follows: (1) The indictment is 
insufficient, in that it does not set forth any overt act, or that there 
was any obstruction as a matter of fact to the recruiting and enlistment 
service of the United States. (2) Error in the admission of évidence 
in regard to the statement made by défendant, for the reason that there 
was no évidence to show that the statement was directed toward the 

C=>For other cases see satne toplo & KEY-NUMBER In ail Key-Numbered Dlgests & Indexes 
•Certiorarl denied 250 U. 3. — , 40 Sup. Ct. 10, 64 L. Ed. — . 
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enlistment or recruiting service o£ the United States. (3) Insnffi- 
ciency of the évidence ta -sustain a conviction, in that the language 
used was nothing more than the expression of opinion, criticism, and 
argument, and in no way directed to the matter of the recruiting and 
enHstment service of the United States. (4) Error in the instructions 
of tlie court to the jury wherein the court defined tlie meaning of 
the wrord "obstruct" as used in the statute. (5) The unconstitution- 
ality of the Espionage Act. 

We hâve carefully read the record in this case, and find no merit 
in the contentions made by counsel for défendant. They hâve ail been 
ruled upon adversely to him in the following cases: Debs v. United 
States, 249. U. S. 211, 39 Sup. Ct. 252, 63 L. Ed. 566 (March 10, 
1919); Schenck v. United States, 249 U. S. 47, 39'Sup. Ct. 247, 63 
L. Ed. 470 (March 3, 1919) ; Frohwerk v. United States, 249 U. S. 
204, 39 Sup. Ct. 249, 63 L. Ed. 561 (March 10, 1919) ; O'Hare v. 

United States, 253 Fed. 538, C. C. A. ; Doe v. United States, 

253 Fed. 908, — C. C. A. — . 

Judgment affirmed. 



MOHAN et al. v. MORGAN et al. 

(Circuit Court of Appeals, Second Circuit. April 16, 1919.) 

No. 193. 

Bankktjptct <S=>165(2) — Peopbety Passi.ng to Tbustek — Fraudulent Convet- 

ANCE BY BaNKKTJPT. 

A voluntary conveyance of property by a bankrupt to liis wife when In- 
solvent held not in exécution of a paroi trust imposed by liis grantor, and 
fraudulent as to tiis creditors. 

Appeal from the District Court of the United States for the South- 
ern District of Nevir York. 

Suit in equity by William L. Mpran, trustée in bankruptcy of 
Charles Hobart Morgan and Albert B. Morgan, individually, as com- 
posing the firm of Morgan Bros., against Charles Hobart Morgan, 
Harriet M. Morgan, and the Blue Bird Motor Cab Company. De- 
cree for complainant, and défendants Morgan appeal. Affirmed. 

See, also, 252 Fed. 719, 164 C. C. A. 559. 

Michael J. Tierney, of New Rochelle, N. Y., for complainaiit. 
Samuel F. Swinburne, of New Rochelle, N. Y. (Richard Léo Fal- 
lon, of New Rochelle, N. Y., of counsel), for défendants. 

Before WARD, ROGERS, and MANTON, Circuit Judges. 

FER CURIAM. The explanation given by Charles V. Morgan 
of his aiïîdavit dated March 25, 1909, is not very convincing, but in 
view of the manner in which Harriet M. Morgan concealed the docu- 
ment, even from her own attorney, down to the trial, we can hâve 
no confidence in it, and lay it out of the case altogether. 

The real issue is between the testimony of Charles V, Morgan, 
who says he did not intend to prefer his son Charles H. Morgan or his 

^ssFor other caees see same toplc & KST-NUMBER in ail Key-Numbered Dlgests & Indexes 
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wifê and children over his son Albert B. Morgan, who had nô chil- 
dren, and the testimony of his attorney, Samuel V. Swinburne, who 
says he did intend to provide for the four Morgan boys. Assuming 
Mr. Swinburne's account to be correct, we are quite satisfied that 
Charles V. Morgan did not intend the stable premises to become, as 
stated in the fourth article of the answer, "the property of the de- 
fendant Harriet M. Morgan and the children of said Charles H. Mor- 
gan and Harriet M. Morgan, subject to the use of the same by the 
défendant Charles H. Morgan and Albert B. Morgan, composing the 
firm of Morgan Bros., so long as they should remain in business and 
require the use of the same." 

Mr. Swinburne, as attorney for Charles V. Morgan, drew the deed 
of the premises dated February 9, 1909, in fee to Charles H. Morgan, 
with a limited estate to Albert B. Morgan, saying nothing whatever 
about Harriet M. Morgan or the children, and when he subsequently, 
as attorney for Charles H. Morgan, drew his deed for the premises 
dated September 30, 1913, which should hâve effectuated the intention 
of Charles V. Morgan, he made it direct to Harriet M. Morgan in 
fee, without any mention whatever of the children. 

We accordingly conclude that, if Charles V. Morgan intended to 
prefer Harriet M. Morgan and the children, he intended to do so 
through Charles H. Morgan, who as he thought.was entirély solvent, 
relying upon his natural disposition as husband and father to dispose 
of the premises for the benefit of his wife and children. Such a con- 
veyance would not be good against his creditors. 

The decree is affirmed. 



SMILING V. UNITED STATES. 

(Circuit Court of Appeals, Fourth Circuit. April 1, 1919.) 

No, 1666. 

Intoxicating Liquoes <S=236(1) — Illicit Distiluno — Sufitcienct of Evi- 
dence. 

Evidence that witnesses found whisky, molasses, meal, and an Iron pot 
containing liquld which apparently had been boiled In defendant's house, 
etc., held to sustain a conviction for illicit distlUing. 

In Error to the District Court of the United States for the Eastern 
District of South Carolina, at Charleston; Henry A. Middleton Smith, 
Judge. 

John Smiling was convicted of illicit distilling, and brings error. 
Affirmed. 

John H. Clifton, of Sumter, S. C, for plaintiff in error. 

Francis H. Weston, U.S. Atty., of Columbia, S. C. (J. Waties War- 
ing, Asst. U. S. Atty., ôf Charleston, S. C, on the brief), for the 
United States. 

Before PRITCHARD, KNAPP, and WOODS, Circuit Judges. 

^siFot otber cases see same toplc & KBY-NUMBER in ail Key-Numbered Digeets & Indexes 
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KNAPP, Gifcuit Judge. Plaintiff in error, herein called défend-' 
ant, was convicted of illicit distilling. The record shows no objec- 
tion to any testimony offered by the government and no exception to 
thé charge to the Jury. The only assignment of error is based on the 
refusai of the trial court to direct a verdict in his favor. 

Three witnesses for the government testified in substance that they 
went to defendant's farm in Sumter county, S. C, to look for a 
whisky still, and found him plowing in a field; that he accompanied 
them to his house, where they found a 20-gallon iron pot on the fire, 
"full of stuflf which looked as if it had been boiled" ; that in a corner 
of the room was a 60-galIon barrel half full of meal and molasses, and 
also a 10-gallon can with some molasses in it; that two bottles of a 
substance which smelled like whisky, and was admitted by défendant 
to be whisky, were found in his bureau ; that they also found a wood- 
en tub with an auger hole which had some clay around it, and that the 
tub had the appearance of récent use; that as they were about to 
examine the contents of the pot the défendant suddenly turned it over, 
so that they were unable to procure a sample. Some other circum- 
stances of like import were detailed by the witnesses. 

It is enough to say without argument that this testimony was ample 
to justify the jury in finding a verdict of guilty. As hère presented, 
defendant's case is wholly without merit, and the judgment must be 
aflfirmed. 



SULIJVAN et al. v. UNITED STATES. 

(Circuit Court of Appeals, Blghth Circuit. AprU 7, 1919.) 

No. 5144. 

Ceiminal'Law <S=»1048, 1130(2)— Ebeoe— Absence of Exceptions and Spécifi- 
cations OF Erbob. 

Where no exceptions were saved in the District Court as to the matters 
complained of on writ of error, and the brlef for plalntlfCs in error con- 
tains no spécification of the errors relie'd on in the Circuit Court of Ap- 
peals, such as is required by rule 24 (198 Fed. xxiv, 115 O. C. A. xxiv), 
there Is nothlng before the Circuit Court of Appeals to support the writ 
of error. 

In Error to the District Court of the United States for the Western 
District of Missouri. 

Thomas R. Sullivan and others were convicted of a violation of 
Pénal Code, § 'hl , by having conspired to violate the conscription act, 
and they bring error. Affirmed. 

Redmond S. Brennan, of Kansas City, Mo., for plaintifïs in error. 

Francis M. Wilson, U. S. Atty., of Kansas City, Mo. (Elmer B. 
Silvers, Asst. U. S. Atty., of Kansas City, Mo., on the brief), for the 
United States. 

Before CARlyAND, Circuit Judge, and AMIDON, District Judge. 

^=3For other cases see same toplc & KE7-NUMBER In ail Key-Numbered Digests & Indexes 
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AMIDON, District Judge. Plaintiffs in error were convicted under 
an indictment charging them with violating section 37 of the Pénal 
Code (Act March 4, 1909, c. 321, 35 Stat. 1096 [Comp. St. § 10201]). 
The offense specified as the object of the conspiracy was a violation 
of the Conscription Act (Act May 18, 1917, c. 15, 40 Stat. 76 [Comp. 
St. 1918, §§ 2044a-2044k]). No exceptions were saved in the trial 
court as to the matters now complained of. . The brief for plaintiffs 
in error contains no spécification of the errors relied upon in this 
court, such as is required by rule 24 (198 Fed. xxiv, 115 C. C. A. 
xxiv). There is before us, therefore, nothing to support the writ of 
error. Notwithstanding thèse grave omissions, we hâve examined 
the record sufficiently to satisfy us that the défendants were ail right- 
fuUy convicted as the resuit of a fair and impartial trial. The mat- 
ters discussed in the brief relate not to questions of lavf, but to ques- 
tions of fact. Upon such a record we do not feel called upon to enter 
into a discussion of the facts to show that the évidence supports the 
verdict. 

The judgment is affirmed. 



HALLOWELL et al. v. UNITED STATES. • 

(Circuit Court of Appeals, Nintli Circuit. June 6, 1919.) 

No. 3141. 
On rehearing. 
Former opinion (253 Fed. 865, C. C. A. — ) adheped to. 

Before GILBERT and HUNT, Circuit Judges, and RUDKIN, Dis- 
trict Judge. 

PER CURIAM. A rehearing of thé above-entitled cause was order- 
ed, for the reason that one of the judges before whom the argument 
was made was disqualified, in that he had signed and allowed the bill 
of exceptions. Upon the rehearing of the case no reason is perceived 
for departing from the décision heretofore rendered by this court. AU 
of the points in the case hâve been covered by the opinion heretofore 
filed. 

The judgment is there fore affirmed. 

•Rehearing denied October 14, 1919. 



238 258 fEDE/EAL EBPOETBH • 

BGNER V. PARSHELSKT BBOS., Inc 

In re FOOTE. 

(Cirralt Court of Appèals, Second Circuit April 16, 1919.) 

No. 207. 

BàNKBtJPTOY <S=»166(3) — PREFERENCE — KNOWLEDGE OF iNeOLVENCY. 

A défendant held to hâve had knowledge that a bankrupt was Insolvent 
at the tline it took back property prevlously sold to hlm, whlch rendered 
the transaction a préférence. 

Appeal from the District Court of the United States for the Eastern 
District of New York. 

Suit in equity by Henry W. Egner, trustée in bankruptcy of George 
P. Foote, against Parshelsky Bros., Incorporated. Decree for com- 
plainant, and défendant appeals. Affirmed. 

For opinion below, see 254 Fed. 907. 

H. S. & C. G. Bachrach, of Brooklyn, N. Y., for appellant. 
Hastings & Gleason, of New York City, for appellee. 

Before WARD, HOUGH, and MANTON, Circuit Judges. 
PER CURIAM. Decree affirmed. 



THE ROSABEL. 
KlîlrcuU Court of Appeals, Second Circuit May 14, 1919.) 
No. 217. 

TOWAGE ®=»11(9) — INJUBT to TOW — I/IABILITT OF TtJG. 

Injury to a tow in rough weather held not due to violation or négligent 
performance of the towage contract, which rendered the tug liable. 

Appeal from the District Court of the United States for the East- 
ern District of New York. 

Suit in admiralty by Nicola Capiello against the steam tug Rosabel; 
George W. Wilson, claimant. Decree for respondent, and libelant 
appeals. Affirmed. 

John A. Anderson, of New York Ci^, for appellant. 
Macklin, Brown & Purdy, of New York City (William F. Purdy, 
of New York City, of counsel), for appellee. 

Before WARD, HOUGH, and MANTON, Circuit Judges. 
PER CURIAM. Decree affirmed. 

Ss»For other canes née same toplc £ KET-NVMBER In ail Key-Numbered DIgests & ;tndexe8 
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VACUUM CLEANEE CO. v. THOMPSON MFG. CO. 
(District Court, S. D. lowa, C. D. April 15, 1919.) 

1. Courts i©=96(1) — Fedeeal Courts — Rulings or Oibçuit Court oï Appeaxs 

— Peecedencb. 

A fédéral District Court will follow the ruling of tlie Circuit Court ot 
Appeals of another circuit, wliere the matter lins not already been beforc; 
the Circuit Court of Appeals of the circuit in which the trial court is sit- 
ting. 

2. Patents (S=>69 — Priob Aet — Disclosubes — Sufticiency. 

In patent cases, any printing, writing, or illustration, relied on as part 
of the prier art, must be such as to maUe disclosure, not to an inventer, 
but to the ordinary individual skilled as a workinan in the field involved ; 
they must teach the art, and must be s.uch that quallfled persons, wlthout 
the exercise of inventive genius, may produee the device from the disclo- 
sures. 

3. Patents <S=3328 — Pbioe Aet — Vacuum Cleanee. 

The Kenney patent. No. 847,947, for a vacuum cleaner, held not antici- 
pated by prier art. 

In Equity. Suit by the Vacuum Cleaner Company against the 
Thompson Manufacturing Company. Decree for plaintiff. 

Charles Neave and William G. McKnight, both of New York City, 
and James C. Hume, of Des Moines, lowa, for plaintifï. 
Ralph G. Orwig, of Des Moines, lowa, for défendant. 

WADE, District Judge. Counsel for défendant state the issue here- 
in thus : 

"Does the prior art diselose a so-called suction or vacuum having an inlet 
head characterized by a narrew inlet slot, so arrangea that its boundaries are 
adapted to be brought Into sealing contact with the surface te be cleaned?" 

Answering this question in the affirmative, counsel rely principally 
upon three patents : McGaffey, Howard & Taite, and Westman. 

[1] This case might well be disposed of upon the folio wing adju- 
dications: Vacuum Cleaner Co. v. American Rotary Valve Co., 227 
Fed. 998; Vacuum Cleaner Co. v. Innovation Electric Co., 234 Fed. 
942; Vacuum Cleaner Co. v. Innovation Electric Co., 239 Fed. 543, 
152 C. C. A. 421 ; Vacuum Cleaner Co. v. Bissell Carpet Sweeper Co., 
242 Fed. 649. Not that any of thèse cases constitute an adjudication 
as against this défendant, but as a rule a District Court w,ill follow 
the ruHng of the Circuit Court of Appeals of another circuit, where 
the matter has not already been before the Circuit Court of Appeals 
of the circuit in which the trial court is sitting. 

Counsel recognize this rule, and ask the court to décide contrary to 
the above cases, upon the contention that in those cases the évidence 
now before this court was not presented, and that in those cases the 
courts were mistaken as to the f acts of the prior art. Three of thèse 
cases were tried before Judge Mayer, whose ability and capacity for 
painstaking investigation will be conceded. The other case was before 
the Circuit Court of Appeals on appeal from the décision of Judge 
Mayer. 

^ssFor other cases see same toplc & KEÏ-NUMBER in ail Key-Numbered Disests & Indexes 
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No one can read the opinions in thèse cases and not realize thdt the 
questions involved were given most careful considération, and that the 
facts were presented most thoroughly — most minutely. As to the Mc- 
Gaffey disclosure, it appears that, in the first case tried, the original 
model from the Patent Office was before the court. In this case the 
McGafïey, Howard & Taite, and Westman disclosures, were ail thor- 
oughly and carefully reviewed. 

In the Innovation Case, 234 Fed. 942, supra, Judge Mayer says: 

"In View of the exhaustive and able manner In w^hlch the case was 
presented by counsel, I hâve agaln studled the history of the art and foUowed 
in minute détail defendant's elaborate analysls of the file wrappers." 

In this case it appears that the experts had conducted "numerous 
démonstrations" at Columbia University, and at a shop known as 
Boucher's. It is shown that thèse démonstrations were in the prés- 
ence of Judge Mayer. The opinion of Judge Hand for the Circuit 
Court of Appeals shows careful and earnest considération of the points 
made in this case. Judge Mayer again in the Bissell Case, 242 Fed. 
649, supra, reviews the prior art, including the McGafïey and Howard 
& Taite patents, and others. It does not seem possible that in thèse 
varions cases the truth as to the prior art was not fuUy before the 
courts. 

Counsel place much reliance upon an enlargement of the drawing 
presented to the Patent Office with the McGafïey application, and it 
is said : 

"Hence no court that bas heretofore passed on this question has ever had 
Ijefore it a ccpy of McGaffey's original drawing; nor has any court ever had 
before it a copy of the McGaffey drawing on an enlarged scale, like the Ex- 
hibit No. 7. Furthermore, no court has ever had before It a sample illustrat- 
ing McGaffey's Patent Office drawing like Exhiblt No. 6; but apparently ail of' 
the courts that hâve passed on this matter hâve had before them only the 
reduced reproductions of McGaffey's drawlngs, which are too small to be under- 
stood, and the McGafCey model. In view of this f act, the courts hâve been led 
into very serious errors in regard to McGaffey's disclosure." 

Now, it must be borne in mind that the défense hère is that of prior 
disclosure made in the application for patents, and in the patents 
granted. It must be conceded that, not only is the language of the 
patent to be considered in this défense, but also the drawings and il- 
lustrationë. 

[2] But the distinction between a patent relied upon as a patent by 
a person asserting a right thereunder, and relied upon as showing the 
State of the art, must be apparent. Any printing, writing, or illustra- 
tion rehed upon as part of the prior art must be such as to make dis- 
closure, not to an inventor, but to the ordinary individual, skilled as 
a workman in the field involved. The documents relied upon must 
teach the art; must be such that the world has knowledge of the art;, 
must be such that qualified persons, without the exercise of inventive 
genius, may produce the device from the disclosures. Of course, it 
is not necessary that the device involved shall be shown by any one 
publication; but the inventor, relying upon his patent, is presumed. 
to hâve had before him ail of the prior printed disclosures. 
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Now, it does not seem possible that through ail of the foregoing 
litigation, with experts before the court, and a court expert in itself, 
the particular éléments relied upon by counsel were overlooked. Cer- 
tainly it cannot be assumed, if they were overlooked, that they were 
sufficiently disclosed, so'as to teach the art to the ordinary skilled work- 
man. If ail thèse experts, earnestly interested in the questions pre- 
sented in the case, and if the courts, seriously endeavoring to find 
out what was disclosed, could not find the disclosure contended for 
by counsel, then there was no disclosure defeating the Kenney pat- 
ent. 

Referring to enlarged drawings and présent tnodels, we must not 
overlook the fact that it is comparatively easy matter, in the light of 
new invention, to construct a drawing or model of a device with func- 
tions which the original inventor never dreamed of ; especially is this 
true where the point involved may be so refîned that, as in the Bissell 
Case, an attempt was made to évade the Kenney patent by having the 
cîeaning tool adjusted so that the slot would be at the ends ^"/looo of 
an inch above the surface and in the middle *°/iooo of an inch. 

To ascertain the truth as to what was invented and disclosed, I f eel 
that any court would rather rely upon the model made by the inventor, 
and filed in the Patent Office, as Judge Mayer did in the McGafïey dis- 
closure, than it would upon the drawing of a patent attorney. I think 
the record justifies the statement of Judge Mayer in the American 
Rotary Case, 227 Fed. 998, supra: 

"In other words, Howard & Taite failed to reallze the theory of close con- 
tact and the production of a vacuum, instead of an air current." 

The Circuit Court of Appeals says: 

"W« do not flnd that Howard & Talte realized the value of the sealing con- 
tact between the cleaner and the carpet, which their device certainly did not- 
show." 

In the Bissell Case, Judge Mayer says : 

"We may at once put out of view models such as those of McGafCey and 
Hall, because the forward lip is well above the surface, and the theory of 
thèse devices négative contact, and was in direct contradiction to Kenney's 
teachîng. The Howard & Taite patent, with its arc-llke shape, likewise clearly 
négatives contact." 

A careful study of thèse prior patents justifies the statement of 
Judge Mayer that : 

"Kenney, by accident or design, was fortunate enough to frame aclaitn 
which had to do solely with the cîeaning tool, and the claim must be construed' 
as having been framed in contemplation of the possibility that some one there- 
after mlght be able to devise an instrumentallty which would avoid cla^ms 
1, 2, and 3, and yet employ an operative cîeaning tool, which would not stick, 
but would so contact as to localize at a narrow slot such vacuum as might be 
created ; and this is what sealing contact means." 

Counsel earnestly urge that the Westman patent disclosed a narrow 

slot ; let it be granted, but, if so, it is apparent that the width of the 

slot had no significance to the inventor. It was purely "accidentai." 

It had no functions, so far as the inventor knew. To the world what 

258 F.— 16 
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was disclosed was a slot; whetherit would be narrow or wide was not 
disclosed. Kenney was the first to disclose the narrow slot, and that 
this description is sufficiently definite is decided in the f oregoing cases. 

"Prier patents are part of the prior art only by wbat they disclose on tlieir 
face. [Citing cases.] We are satisfied that Swain's air inlets did not hâve the 
effect of Frey's uonreturn valve referred to." Frey v. Marvel Co., 2.36 Ted. 
916, 1.50 C. 0. A. 178. 

"The fact tbat the air as nsed in tbe Sparrow process may, or must, hâve 
had the same effect as in the Byerley process, is far from conclusive of antici- 
pation, for it is settled lavF that novelty Is not negatived by a prlor accidentai 
production of the same thing, when the operator does not reeognlze the means 
by which the resuit is accomplished, and no knowledge of it, or of the methods 
of its employment, Is derlved from it by any one. Pittsburgh Réduction Co. 
V. Cov?les Electric Smelting & Aluminum Co. (C. C.) 55 Fed. .307 (in which case, 
see Judge Taft's statement of this principle) ; Chase v. Fillebrown (C. C.) 58 
Fed. 377 ; Wickelman v. A. B. Dlck Co., 88 Fed. 266, 31 C. C. A. 530 ; Tilgh- 
man v. Proctor, 102 U. S. 711, 26 L. Ed. 279." Byerley v. Barber Asphalt Co. 
(D. C.) 230 Fed. 995. 

"The case falls rather within the rule that prior accidentai production of the 
same thing, when the character and function were not recognized until the in- 
vention of the later patent, does not effect anticipation. Tilghman v. Proc- 
tor, 102 V. S. 707, 711, 26 L. Ed. 279. TopllfC v. TopllfC, 145 V. S. 156, 
161, 12 Sup. Ot. 825, 36 L. Ed. 658; Wickelman v. Dick (C. C. A. 2d Clr.) 
88 Fed. 264, 266, 31 C. C. A. 530; Canda v. Michigan Iron Co. (C. C. 
A. 6th Cir.) 124 Fed. 486, 492, 61 0. C. A. 194. And that anticipation is 
not disclosed by a drawing which incidentally shows a similar arrangement 
of parts, where such arrangement is not essential to the flrst invention and 
was not designed, adapted, and used to perform the function which it per- 
forms in the second invention, and where the fîrst patent contains no sugges- 
tion of the way in which the resnlt sought is accomplished by the second in- 
venter. Brill V. Third Ave. Eailroad Co. (C. C.) 103 Fed. 289; Gray Télé- 
phone Co. V. Baird Co. (C. O. A. 7th Cir.) 174 Fed. 417, 421, 98 C. C. A. 353. 
We think the défense of anticipation is not made out." Munlsing Paper Co. v. 
American Sulphite Co., 228 Fed. 700, 143 C. O. A. 222. 

[3] Whatever there may be in the patents relied upon which in form 
may in a manner conform to the Kenney patent was without knowledge 
or disclosure of functional value, and no skilled workman without the 
exercise of inventive faculty, could take ail of thèse patents, and in- 
telligently produce a device, accomplishing the work for which the 
Kenney invention was devised. 

There will be a decree for the plaintifï. Counsel for plaintiff will 
prépare decree, and submit it to counsel for défendant, who will hâve 
five days in which to file objections thereto. 
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TJNITÈD STATES V. E. KEGBNSBURG & SONS. 

(District eourt; S. D. Florida. May 19, 1919.) 

Odstoms DtniES <S=»92 — Tkeasubt Décision — Manufactueing Wabehodse — 
Eemoval of Cigaes — Charge foe Stamps. 

Treasury Deciélôn 34659, July 22, 1914, insttucting coUectors to make 
an arbltrary charge of $10 per 1,000 for stamps furnlshed to manufac- 
turera to be affixed to boxes of cigars made in bonded manufacturing 
warehouses, indicating thelr cliaracter, origin of tobacco, and place of 
manufacture, as requlred by TarlfE Act Oct. 3, 1913, § 4m (Comp. St. | 
5672), withûut regard to the cost of suoh stamps to the government or the 
reasonable cost of furnistdng the same, Is not within the powers conferred 
on the Seoretary of the Treasury by the act, and cannot be enforced. 

Action by the United States against E. Regensburg & Sons, a cor- 
poration. On demurrer to amended déclaration. Sustained. 

H. S. Phillips, U. S. Atty., of Tampa, Fia. 
McKay & Withers, of Tampa, Fia., for défendant. 

CALL, District Judge. This cause cornes on to be heard ùpon the 
demurrer to the amended déclaration. The suit is for a debt claimed 
to be due by virtue of T. D. 34659, July 22, 1914, prescribing the 
amount to be paid by the manufacturer for stamps to be affixed to the 
boxes of cigars, showing the country from which the tobacco was 
imported, place of manufacture, etc. 

The only amendment to the déclaration that need be noticed is to the 
effect that the charge for such stamps was required to cover ex- 
pense to the plaintiff for furnishing same. It nowhere allèges that 
this was the expense, or that it was reasonable. 

As I pointed out in my previous décision, the act of Congress ap- 
proved October 3, 1913 (38 Stat. 114, c. 16), does not vest the Secre- 
tary of the Treasury with power to regulate the kind of stamps, or 
prescribe its terms; nor does the act itself undertake to say what 
kind of stamp is required, but does set forth how the stamp shall be 
worded, and its terms. Now, if the contention of the government is 
correct, the Treasury could hâve prescribed any other amount than 
$10 per 1,000 for said stamps, say $100 per 1,000, and thereby created 
by régulation a debt to be paid by the manufacturer, whether such 
sum was the reasonable cost of printing and distributing such stamps 
or not. It does not seem to me that the amendment cures the defect 
in the original déclaration. Had Congress vested the Secrétary with 
the power by régulation to prescribe the kind, contents, and charge 
for such stamps, a différent question might arise ; but I find no such 
power given in the act. 

Were the suit based upon the implied promise raised by the law 
from the receipt and acceptance by the manufacturer of se many 
stamps, of the value of such a sum, an entirely différent question 
would arise ; but if the instant déclaration could be construed in this 
light, it would still be defective, because it nowhere allèges the charge 
to be reasonable. 

€=9Foi otber cases see same toplc & KKT-NUMBEÎR in ail Key-Numbered Digests & Indexes 
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BALFOUR V. FIBST NAT. BANK OF THE DALLES. 

(District Court, D. Oregon. May 26, 1919.) 

No. 7037. 

Peikcipal and Agent <©=s>103(11) — ^Attthoeitt bt Agent — Sale on Cbedit. 
Correspondence between the parties held to constitute défendant bank 
gênerai agent for plaintlff in relation to a sale of land, and not merely a 
depositary of the deed in escrow, and defendant's action in accepting se- 
curity for a deferred payment held within its authority as such agent, 
exercised in good faitb. 

At Law. Action by Thomas Bal four against the First National 
Bank of The Dalles. Judgment for défendant. 

This is an action to recover against the défendant bank for fallure to ob- 
serve the conditions of an escrow agreement, which the plaintifC allèges he had 
with the bank, in relation to a sale of certain real property which plaintlff had 
agreed, upon compliance with the conditions imposed, to convey to one Nathan 
Whealdon. The complaint sets out In brlef that, prior to December 29, 1910, 
plaintilï had bargained and agreed to sell the property to Nathan Whealdon 
for $35,000 cash upon delivery of a deed ; that subsequently the plaintlCf 
forwarded a deed to the property, duly exeeuted, to défendant in escrow, with 
Instructions that the défendant should deliver the same to Whealdon when 
he paid over to the bank for account of plaintlff the sum of $35,000; that sub- 
sequently plaintiff authorized défendant to deliver the deed to Whealdon upon 
recelpt from him of $20,000 in cash, and a mortgage note and a flrst and 
paramount mortgage, exeeuted by hlmself and wife, for $15,000 on the whole 
of the property conveyed, payable in 90 days, "to be amply and doubly se- 
cured"; but that défendant wrongfuUy and fraudulently omltted to observe 
the spécifie esicrow instruction of plaintiff, in that the défendant delivered the 
deed, uot to Whealdon, but to one Le Roy Park, to whom Whealdon and wifé 
had conveyed the property, and accepted from Park the sum of $25,000 and a 
mortgage to secure the payment of $10,000, payable in 90 days, whlch sald 
mortgage did not eo ver ail the property conveyed by plaintiff to Whealdon. 
It is further shown that plaintiff foreclosed the mortgage and bid In the prop- 
erty covered thereby for the sum of $3,064.88. Wherefore plaintiff pray's judg- 
ment for tlie différence between the amount bid and the mortgage note, with 
interest and accumulated taxes. 

The answer of the bank in eflfect dénies omission or failure to observe the 
Instructions of plaintlff appertainlng to the escrow agreement, and allèges that 
Mr. Malnolm A. Moody was the agent of the plaintlff, as It respects the sale of 
the land by plaintiff, and that what the défendant did, in dellvering the deed to 
Whealdon and accepting the mortgage of Park covering the balance due 
plaintiff after the payment of the $25,000, was In obédience to the Instructions 
of Moody acting in plalntiff's behalf, and that the transactions were carried 
out in good faith, without any purpose or Intent to defraud plaintlff. 

The cause was trled to the court, without the Intervention of a jury. 

Platt & Platt and Hugh Montgomery, ail of Portland, Or., for 
plaintiff. . . 

Martin L. Pipes, John M. Pipes, and George A. Pipes, ail of Port- 
land, Or., for défendant. 

WOLVERTON, District Judge (after stating the facts as above). 
The matter for discussion rests mainly on correspondence between 
the plaintiff, Moody, and the défendant bank, and présents largely a 
question of interprétation of such correspondence. As a préface to 

^issFoiottier cases see Bame tapie & KBY-NITHBHIR lu ail Key-Numbered Dlgests & Indexes 
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the opinion, it should be stated that the plaintiiî and Moody had, for 
some time previous to the negotiations concerning the sale of the 
real property in question, been warm and intimate friends, and subsé- 
quent to the plaintiff's departure for England Moody had been the 
confidential agent of plaintiff in attending to his business hère, which 
was, taking it altogether, of considérable moment. 

Some time prior to July, 1910, one Charles Booth, of Butte, Mont., 
had written to plaintiff offering to take an option for the purchase 
of the land, which offer was accepted by plaintiff with a time limita- 
tion running until December 1, 1910. On July 25, 1910, plaintiff wrote 
the bank advising it of this option, and gave minute instructions for 
carrying it into effect. Among other things, plaintiff importuned the 
bank to undertake the "management" of his interests, whether the 
Booth offer should fall through or not, and to endeavor to dispose of 
his holdings on the "best terms possible." He further advised the 
bank: 

"I will only sell my land in one block and for cash down. I hâve offered to 
continue leasing the farm to Mr. Moody if he cares to continue ; if not, I 
must ask you, in tlie event of Mr. Booth not purchasing, to find another tenant 
on the best possible ternis. In fact, I should like to leave in your hands the 
en tire management of my interests." 

On the same day plaintiff wrote Moody, withdrawing any docu- 
ment or letter written by him by virtue of which Moody could claim 
to act in his behalf in any matter respecting plaintiff's property at Lyle. 
Moody was also requested to hand over to the bank a certain decree 
by virtue of which the railroad company (the S., P. & S.) might claim 
a deed for certain land and any receipt that Moody might hâve signed 

in plaintiff's behalf for money received. 

, This shows the conditions that existed when the correspondence 
opened respecting the sale which was finally consummated by a de- 
livery of the deed to Whealdon by the bank and the acceptance of an 
àssignment of a mortgage, given by Park, on a portion of the property 
conveyed to Whealdon, to cover the balance due on the sale. I will 
now recite in essential détail the correspondence that took place be- 
tween the parties. 

Plaintiff testifies that about August Ist Moody, purporting to act 
as his agent, gave Nathan Whealdon an option to purchase ail plaintiff's 
lands at Lyle for the price of $35,000, final payrhent to be made in 
November, 1910. On August 18, 1910, Moody cabled plaintiff at 
Cheswardine, England, as foUows: 

"Booth mlsrepresents not choked ofT wanted only portion defeating ne- 
gotiations Hiade for whole at price above option scheme to avoid probable re- 
suit pending litlgatlon ail your interests safeguarded if settlements through 
bank preferred satlsfactory." 

On August 25th plaintiff cabled Moody: 

"Cannot withdraw Booth unless you gave option some one previous.*! 

Moody replied on August 26th: 

"Gave previous option buyer bas satisfled your bank will complète pay- 

ménts Noveniher." , 
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On the same dày plaintiff cabied; 
"Cabled feoath to-day wltlidi-aWlng option." 

On Au^ust 31st the bank cabled plaintiff: 

"Moody's sale flrst and best hls buyer responslble payment through our 
bank final settleœent November flrst." 

On December 30, 1910, plaintiff wrote the bank as follows : 
"I inclose you two deeds as from myself to Mr. N. Whealdon, duly execvited 
before the United States consul, Burslem, England. I understand the ar- 
rangement made by you and Mr. Moody with référence to my property to be 
that on receipt of the pnrchase money, Viz. $35,000, by your bank, you are tp 
hand over the deed to Mr. Whealdon, which arrangement I take to be confirin- 
ed by your cable received November 2d reading as. follows: 'Moody's buyer 
secures amount transfer complète when deeds mailing returned signed.' When 
the transaction is completed, and I trust there wlll be no delay, I shall be much 
obllged if you will send me the money in the form of a draft, as I do not see 
the necessity of going to the expense of cabling me the money." 

Moody previously had a deed prepared, along with an agreement 
between Whealdon and plaintiff whereby plaintiff assigned to Wheal- 
don any claim which he might hâve to compensation for railroad right 
of way across the land. The two deeds referred to in the letter must 
refer to the deed so prepared and the assignment, because it does not 
otherwise appear that two deeds were executed by plaintiff to Wheal- 
don. 

Matters stood in this way until April 9, 1911, when Moody cabled 
plaintiff : 

"Twenty thousand belng pald can I grant buyer nlnety days on balance 
amply secured at six per cent. I favor because prlce higher than later sales 
and buyer Inherits our strife with Lyleites." 

Plaintiff replied: 

"Yes provlded draft twenty thousand mailed at once and presumlng cou- 
tract balance signed by you and deed remains bank till final payment cable If 
agreed to." 

Moody again cabled April llth: 

"Wlll mail draft and slgn contract but surrender deed depositlng with 
bank note doubly secured by mortgage for balance answer." 

Plaintiff replied: 
"Agreed writing." 

On the sanie day plaintiff wrote Moody as follows: 

"Oonflrming my cable of this raorning 'Agreed' and with regard to the former 
cables received, l canriot refrain ïrom saying that it has corne somewhat In 
the nature of a surprise that the whole amount should not be pald over— - 
the more so as the basls of ail the negotiations hâve so far been 'cash on de- 
llvery.' Also I think little of the plea that he inherits our strife with. Lyleites, 
for that he kn'ew about and deliberately toOk over — it is even mentioned in the 
deed, if i remember rightly^-presuming that you mean the Lyle représentatives 
of the railway. However, it seemed to me at this distance that it would be 
unwise of me to Inslst on a cash basls, wlthout knpWlng the f ull and, l'vfe no 
dpubt, adéquate reasons that prpmpted you to recommend $15,000 should be 
iêft for 90 days. As 90 days is specifled in your cable, I présume that it is 
only a temporarjr mortgage, so to speak, and that you hâve reason to believe 
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he will pay up by then — say 10 July — and that if he does not we can sue Wm, 
and obtain the balance without difficulty. I must congratulate you on having 
brought this matter so nearly to an end. I am rather busy to-day, so will 
say no more tban that, but will write again sbortly." 

Subsequently, namely, on April 14th, the bank delivered the plain- 
tifï's deed to Whealdon, who deeded to Le Roy Park, and accepted 
from Park $25,000 in cash, Park's note for $10,000 payable in 90 
days, and a mortgage from Park and wife on 677 acres of the land 
upon which Whealdon had the option, and thus closed the transaction. 
This is the final transaction of which plaintiff complains. 

On April 18th Moody further cabled plaintifï: 

"Bank remitting twenty five and lioldlng note and mortgnge for ten con- 
gratulations." 

And the bank, on the f ollowing day, wrote as f oUows : 

"Inclosed find London draft for £5126.12.6. in payment of your deed to 
Whealdon, $25,000.00 less mortgage and note for $10,000.00, which I hâve had 
placed on record and hold hère for you. Mortgage is dated April 14th and 
runs for ninety days." 

Later, through cable from Moody, an extension of 90 days for 
payment was granted by plaintifï. Plaintifï further testifies that he 
first learned that Park was interested in the transaction through a 
letter from the bank of date January 11, 1912, and first learned that 
Park was the real purchaser when, on November 13, 1913, he received 
the note and mortgage, which the bank had forwarded to plaintifï at 
his request, and did not until some time later discover that ail the 
land included in his option to Whealdon was not covered by the 
Park mortgage. Thien followed the foreclosure. 

Plaintifï predicates his case upon the proposition that the bank was 
the holder of an escrow agreement, the terms of which it was bound 
to observe to the letter, and that it laid itself liable to the plaintiff 
for not observing the terms of such escrow, to his disadvantage and 
détriment. 

It is no doubt a sound légal principle that one holding an escrow 
agreement acts at his péril in dealing with either party without the 
consent of the other. Such an agreement constitutes the holder of 
the escrow a stakeholder for both parties, and he is "bound above 
ail things not to take sides between the parties, and answerable ulti- 
mately to the one or the other, according to their respective rights 
as between themselves." Citizens' Bank. v. Davisson, 229 U. S. 212, 
223, 33 Sup. Ct. 625, 629 (57 L. Ed. 1153, Ann. Cas. 1915A, 272). 

I am impressed, from a reading of the cablegrams and correspond- 
ence between plaintiff and the bank, and the transactions had through 
Moody, that the bank was something more than a mère escrow holder. 
It was in a sensé the gênerai agent of plaintiff. Plaintiff's letter to the 
bank of July 25, 1910, constitutes the bank such agent, wherein he 
says, "I should like to leave in your hands the entire management of 
my interests." Previously in the same letter, in advising with référence 
to the Booth option, it being problematical whether the option would 
resuit in a completed sale, he said: 
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"It Is Impossible for me to negotlate ail détails at tliis distance, and I should 
llke you to undertake the management of my interests in any event, • • * 
and to endeavor to dispose of my holdings on the best terms possible." 

So that there is hère a délégation of authority to the bank to take 
tlie management of his entire interests, and to endeavor to dispose of 
his holdings. It is hardly possible otherwise to create an agency so 
completely, Being such an agent, it was therefore not a wholly vol- 
untary act on the part of the bank to cable plaintif? that Moody's sale 
was first and best, and that the buyer was responsible, etc. The 
bank was subserving the interest of the plaintiff by so doing. 

At this time let us inquire whether Moody was also the agent of 
plaintiff with respect to the sale of the real property, as negotiated 
and finally consummated through the delivery of the deed by the 
bank and the acceptance of the Park mortgage. By his letter of July 
25, 1910, plaintiff withdrew from Moody ail authority he may pre- 
viously hâve had in relation to plaintiff's property at Lyle. Later than 
this, but evidently before Moody received plaintiff's letter withdrawing 
authority, Moody, purporting, as plaintiff says, to act as his agent, gave 
Whealdon an option to purchase the land. When plaintiff was advised 
of this option by cable of August 18, 1910, he consented to a continua- 
tion of negotiations through Moody for a sale to Whealdon. This re- 
sulted in plaintiff's withdrawing his option to Booth, and his instruc- 
tions to the bank to carry into effect Moody's arrangement. In his 
letter. of instructions to the bank he says: 

"I understand the arrangement made by you and Mr. Moody with référence 
to my property to be," etc., stating the arrangement. 

This was a récognition that both the bank and Moody had been 
acting in his behalf with référence to this property, and thus far, 
at least, he was willing to ratify their acts by his instructions to the 
bank to close the transaction in pursuance of the terms agreed upon. 
It was necessary that the deed be transmitted to the bank to enable 
this to be donc. But later Moody found that the transaction could 
not be closed without a modification of the terms of payment. He ad- 
vised plaintiff of this, and plaintiff assented by cable, addressed to 
Moody, not to the bank. So far as the correspondence discloses, the 
bank was not otherwise advised of the modification except through 
Moody. Plaintiff at no time, by letter or cable addressed to the 
bank, modified the explicit instructions first given to the bank by his 
letter of December 30, 1910. Whatever further spécifie instructions 
the bank received respecting the matter were through Moody. What- 
ever may hâve been Moody's authority in acting for plaintiff, plaintiff 
has concededly ratified his acts, at least inclusive of the modification 
of the primary agreement authorizing the cash payment of $20,000 and 
acceptance of a mortgage for the balance, to be ample and double se- 
curity for the payment of such balance. In other words, thèse later 
transactions were had directly between Moody and the plaintiff, and 
what the bank did in the premises must hâve been through instructions 
from Moody, or on its own account, having been advised through 
Moody what had taken place. 
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It can scarcely be questioned that thus far at least Moody, indo- 
ing what he did, acted as the agent of plaintiff , and plaintiflE ought'not 
to be heard to controvert bis authority. The crucial question is 
whether either Moody or the bank was authorized to accept the pay- 
ment of the $25,000 and a mortgage from Park on a portion of the 
land sold as security for payment of the balance due of $10,000. 

As we hâve seen, Moody was the agent of plaintiff, acting under 
spécial instructions, and the bank was the gênerai agent of plaintiff for 
the "entire management" of his interests, with directions to endeavor 
to dispose of plaintiff's holdings on the best terms possible. The 
détermination of plaintiff, as voiced by his letter of July 25th, to sell 
"in one block and for cash down," had been modified by the instruc- 
tions to sell for $20,000 cash and balance in deferred payment, with 
ample and double security. 

The notion that the note and mortgage were to be given by Wheal- 
don, and not Park, grows out of the fact that the original option to 
purchase was given to Whealdon. This was an option, it will be 
noted, that was given by Moody, acting as the agent of plaintiff. 
Park was, however, an interested party to the negotiations from the 
beginning. In reality, Whealdon, who was a real estate agent by oc- 
cupation, was buying the property for Park, and this was completely 
understood by Moody, and no doubt by the bank also. The exact con- 
ditions were not f uUy disclosed to plaintiff, as they should hâve been ; 
but the negotiations proceeded on that basis from the first, and were 
carried into effect in ail substantial respects as it was purposed from 
the beginning, and as Whealdon and Park understood it, as well as 
Moody and the bank. It is a case of carrying out the substantial under- 
standing of an agreement through agents, without a disclosure to 
the principal of ail the conditions attending the transaction. It is 
hardly to be questioned that, if the principal had been advised of the 
true and exact conditions, he would hâve given his assent, just as 
he gave it with the limited knowledge he possessed. Moody and 
the bank were eventually co-operating respecting the transaction as 
agents of plaintiff, but it might be that the bank was not advised 
fuUy as to what information Moody had imparted to plaintiff as to the 
détails of the transaction. 

However this may be, it was evidently supposed that the exact détails 
were not a vital f actor, so long as the end was to be accomplished 
in substantial accord with the real understanding of the parties to the 
option. I say of the "parties," because it must now be conceded that 
Moody was the agent of plaintiff in negotiating the option, along 
with the modification that ensued, and I am impressed, considering ail 
the circumstances and conditions attending the transaction and the 
relationship of the parties, namely, the plaintiff and his agents, Moody 
and the bank, in furthering the sale, that the bank, with its gênerai 
authority for managing plaintiff's entire interests, along with his re- 
quest to dispose of his property on the best terms possible, did not 
exceed its authority by accepting the note and mortgage of Park in 
the place of the note and mortgage of Whealdon. It is conceded by 
the pleadings that Whealdon was financially without personal re- 
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sponsibility. The mortgage was the real factor to which the parties 
were looking as security for the deferred payment, and it made no sub- 
stantial différence to the plaintiff that he got Park's note and mortgage, 
instead of Whealdon's. 

The next contention of counsel is that the mortgage was to hâve 
covered the entire property conveyed. This contention is not borne 
out by the correspondence. Moody's cable of April 9, 1911, says, "Bal- 
ance amply secured," and in his cable of the 11 th he advises, "Wil! 
mail draft and sign contract but surrender deed depositing with bank 
note doubly secured by mortgage for balance." This proposition 
was agreed to by plaintiff. The language used was of a character, con- 
sidering the circumstances, to indicate that it was not designed that 
the mortgage should cover the entire premises. If the whole were to 
be covered, why indicate that the note would be amply or doubly se- 
cured by mortgage ? It would hâve sufficed to say, "Note secured by 
mortgage on premises." But the saying so or its équivalent was care- 
fully avoided, and plaintiff could not hâve been misled by thèse cables. 

Another contention is that Moody agreed to sign a contract for 
the payment of the balance due, and this was not done. Assuming that 
it was the duty of the bank to hâve Moody perform his obligations in 
connection with the matter, the correspondence between plaintiff and 
Moody on the subject is so ambiguous that it is not susceptible of 
satisfactory interprétation. One thing is very clear, and that will 
suffice to answer the contention ; that is, that it was not intended that 
Moody was to become surety for the payment of the note to be given 
for the balance due. The security for the payment of that note was 
to be otherwise provided for, namely, by mortgage. Moody agreed 
to sign the contract — what that was is not clear — but not the note. 
Nor did he agrée to sign âny obligation looking to the payment of the 
note. Moody was acting as agent of plaintiff without compensation, 
but not under a del credere commission to insure both the solvency of 
Park and punctual dischai'ge of his debt. 

Referring to the criticism that the note was not "amply and doubly 
secured," it is only necessary to add that this was a matter left to 
the judgment of Moody and the bank. They exercised their judgment 
in the premises. While the testimony tends to show that the land 
covered" by the mortgage was worth at the time from $10,000 to $15,- 
000, there iS no indication that they acted corruptly, or otherwise than 
in the utmost good faith, in accepting the security. It should be stated 
in this connection that Moody gave testimony as to the value of the 
land covered by the mortgage, and he was of the opinion that the land 
was worth far more than double the amount of the note, and he exer- 
cised his judgment accordingly. I do not think the bank can be charg- 
ed with any dereliction of duty in this relation. 

One other feature should be noticed. It is urged that the bank 
should hâve protested nonpayment of the note, so as to fix Whealdon's 
liability as indorser. I am of the view, considering that the bank was 
the gênerai- agent of plaintiff for managing his interests, that the 
bank owed a duty to plaintiff to see that nonpayment was duly pro- 
tested. But, as the protest could not bave resulted in any value td 
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plaintif!, on account of Whealdon's pecuniary irresponsibility, he 
should not be permitted to recover anything on that account. 

The plaintiff is not entitled to recover in the action, and the finding 
of the court will be for défendant. 



UNITED STATES v. SGHMAUDER. 

(District Court, D. Connecticut July 23, 1919.) 

L Intoxicating Liquobs <©=»216 — Wae-Time Prohibition Act— Informa- 
tion. 

An Information under Act Nov. 21, 1918, cliarging tliat défendant sold 
for beverage purposes a malt product "commonly known as lager béer" 
and containing as mucU as one-half of 1 per cent, of alcoliol, held good 
on demurrer, although it did not charge in terms that the article was 
intoxicating. 

Criminal prosecution by the United States against Martin Schmaud- 
er. On demurrer to information. Overruled. 
John F. Crosby, U. S. Atty., of Hartford, Conn. 
C. S. Hamilton, of New Hâven, Conn., for défendant, 

CHATFIELD, District Judge. The défendant appeared in court 
upon the 12th day of Jùly, 1919, to answer an information charging 
him with seUing on the 8th of July, 1919, *'a certain quantity of béer 
for beverage purposes, said béer being a malt product commonly 
known as lager béer and containing as much as one-half of 1 per cent. 
of alcohol by both weight and volume, and said béer not being theii 
and there sold for export, sacramental, médicinal, or other than bev- 
erage purposes." 

The act charged was alleged to hâve occurred "before the conclusion 
of the présent war and before the termination of demobilization, the 
date of which is to be hereafter determined and proclaimed by the 
Président of the United States." This act is alleged to be contrary 
to the laws of the United States, and the défendant demurred, claiming 
that the information did not constitute any crime against the United 
States govemment, or any violation of any lawful act or order of the 
same, and especially "in that the said information and complaint 
f ailed to allège that the supposed béer alleged to hâve been sold by the 
défendant was of such kind and quality as to be intoxicating, and 
failed to allège any facts which showed that the said supposed béer 
alleged to hâve been sold by the défendant contained such quantity of 
alcohol as to be within the prohibition of any act of Congress or of 
any proclamation of the Président of the United States, and failed 
to allège that said béer contained a larger per cent, of alcohol than 2.75 
per cent., and failed to allège that said béer contained a sufficient quan- 
tity of alcohol to render it intoxicating." 

The information does not include the word "intoxicating," and the 
défendant seeks by this demurrer to obtain a ruling that no crime 
can be committed by the sale of a malt product containing alcohol and 
being of the gênerai class which bas been and is sold over the bar in 

©E^For other cases see same topio & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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saloons as béer, tut which is that sort of béer now manufacturée! by 
the brewers since the restriction upon the use of grain, and which 
does not contain so much as 2.75 per cent, of alcohol. 

It was argued in support of the demurrer that such béer was not in 
fact intoxicating, for the reason that before a person could obtain a 
sufficient quantity of alcohol to intoxicate he would hâve to drink to 
such an extent as to make him ill, or to exceed the capacity of con- 
sumption at one time. Whether intoxication could be produced by 
taking the béer in small quantities over a longer period of time, or 
whether some individuals might be intoxicated by one quantity, while 
others would not be affected by the same quantity, cannot be ascer- 
tained from the information nor from the demurrer. 

It is apparent that there is nothing in this record from which the 
court can détermine in any way what amount of alcoholic content 
would make béer intoxicating and what would not. The demurrer 
has admitted the facts alleged in the information. The défendant has 
thereby admitted that he made a sale of béer, which is a product of 
malt and which is commonly known as lager. 

A similar situation is presented by that portion of the statute which 
relates to the product of grapes produced by fermentation, and the 
mère statement of the proposition carries with it the answer that a 
demurrer cannot be used in order to serve the purpose of a trial upon 
the issue which would be raised if a person came in and denied that 
the product sold by him was intoxicating, or even if he came in and de- 
nied that the product sold by him was the substance known, when the 
act was passed, as lager béer. 

There fore the only point presented upon this demurrer to.the in- 
formation is whether it is necessary to allège in an information that 
the béer sold was intoxicating. The information does state that it 
contains alcohol and is a malt product, and to this extent and in this 
way the material is excluded from the class of nonalcoholic beverages, 
such as root béer and other varieties of home-made or harmless drinks 
which are not the product of malt. 

The statute expressly limits the efifect of this portion of the law to 
products of malt and of vinous fermentation. This of itself militâtes 
against the idea that the sole purpose of the statute was to conserve 
food, and indicates that a part of the purpose was to accomplish pro- 
hibition, with the incidental bénéficiai resuit upon the health of the 
nation and the increase in orderly behavior which the advocates of 
prohibition believe will follow restriction of the liquor traffic and the 
prohibition of alcoholic beverages. 

But the statute in question is a part of a bill providing appropria- 
tions for the Department of Agriculture in carrying out the law "to 
provide further for the national security and défense by stimulating 
agriculture and facilitating the distribution of agricultural products," 
Certain sections of the law prohibit the use of grains, cereals, fruit, or 
other food product in the manufacture or production of béer, wine, or 
other intoxicating, malt, or vinous liquor for beverage purposes. It 
also prohibits the sale for beverage purposes of any distilled spirits. 
Thèse provisions of the law are stated to be for the purpose "of con- 
serving the man power of the nation and to increase efficiency in 
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the production of arms, munitions, ships, food and clothing for the 
Army and Navy." It is évident that the purpose of the sections of 
the law relating to alcohol is thus intended to produce conservation of 
food, and also to further the virell-being or the health and thé mihtary 
strength of the nation, which in the opinion of Congress would be in- 
juriously affected by the manufacture and sale of béer, wine, and 
other intoxicating, malt, and vinous products, and also distilled spirits. 

The Commissioner of Internai Revenue is given authority to pre- 
scribe régulations under which alcoholic products from the island of 
Porto Rico may be admitted into the United States for use in indus- 
trial purposes in the arts and sciences, but no such alcoholic product is 
to be used as a beverage. There is in this no mention of alcoholic con- 
tent. Other importation of distilled spirits, béer, wine, and other in- 
toxicating liquor is prohibited, and ail of the provisions are to be en- 
f orced until the détermination of the présent war and during the period 
of demobilization, which time shall be determined and proclaimed by 
the Président of the United States. 

It is apparent that the intent of the Congress was to prohibit the sale 
of those malt products which were commonly known as béer, which 
were also commonly supposed to be intoxicating, which had always 
been classified as intoxicating liquor, and which because of their al- 
coholic content had some efïect upon the production and man power 
of the nation, while at the same time using in their manufacture some 
of the food products of the nation, which were needed for the pur- 
poses of the war and for the purposes of restoring conditions at the 
termination of hostilities, so far as Congress had power to regulate 
conditions after the war as a part of its military opération and conduct. 

It is évident that if Congress, by making a tremendous drain upon 
the resources of the country for immédiate war purposes, should 
thereby make it necessary to regulate the use of material immediately 
thereafter, in order to bring matters back to a normal base, the laws 
by which such restoration would be had can properly be made a part 
of the military measures which must be adopted in order to carry on 
the war and are therefore justified under the powers of the United 
States in waging war, as has been decided in the case of United States 
v. Minery, in this district, in an opinion filed upon this dav. 259 
Fed. 707. 

We must therefore détermine what Congress meant by the use of 
the words "béer or other intoxicating malt liquor." In the first place, 
the word "malt" is evidently generic, and covers the entire scope of 
the law. In the same way the word "intoxicating" is generic, and 
covers the entire scope of the law; but this does not détermine the 
question as to what articles Congress intended by the statute to pro- 
hibit as "intoxicating" and classified as such in the statute. 

The doctrine of ejusdem generis is too well known and too well es- 
tablished to need élaboration. The case of United States v. Chase, 
135 U. S. 255, 10 Sup. Ct. 756, 34 L. Ed. 117, and many décisions 
f ollowing this construction, hâve settled its 'meaning. In the District 
Court of the United States in the Southern District of New York 
in the case of Hoffmann Brewing Co. v. McEUigott et al, 259 
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Fed. 321, décision wâs rendérted May 17, 1919, on a motion to 
dismiss. This action was brought to enjoin the collecter of internai 
revenue and the United States attorney, upon an allégation that thèse 
officiais were intending after the Ist day of June, 1919, to prohibit 
the sale of béer containing môre than one-half per cent, of alcohol by 
volume, and to prevent the brewing of such béer after the Ist day of 
May, 1919. 

It was àlleged that the collector was intending after those dates to 
refuse the sale of stamps or to allow brewers to qualify for conduct- 
ing their business. The United States attorney, it was alleged, was 
intending to institute prosecution under the Agricultural Law — that 
is, the law of November 21, 1918 — and to proceed with actions to im- 
press forfeitures upon the properties used in the brewing of the prod- 
ucts referred to, under the revenue law. 

The court discussed principally the question of the jurisdiction of the 
court to proceed by injunction against the collector and the United 
States district attorney. The law was upheld as constitutional, the 
jurisdiction of the court to restrain the United States attorney and 
the collector was upheld, and the motion to dismiss denied, on the 
ground that the complaint alleged the béer in question to be nonintox- 
icating, that this was admitted by the motion, and that the law did not 
prohibit nonintoxicating béer. 

The court assumed that the threatened action was based entirely 
upon the so-called Prohibition Law of November 21, 1918 (40 Stat. 
1045, c. 212). Upon appeal this décision was reversed, in so far as 
the jurisdiction to enjoin the United States attorney from instituting 
prosecution was concerned, and this made unnecessary any détermina- 
tion as to what he might prosecute as a crime. The injunction against 
the collector of internai revenue was affirmed, inasmuch as the collector 
might see fit to attempt enforcement of forfeitures under the revenue 
law, because of violations of the so-called Prohibition Law, which was 
in no sensé a revenue statute. 259 Fed. 525, C. C. A. . 

In a dissenting opinion one member of the Court of Appeals ex- 
pressed the opinion that the injunction against the collector should also 
be vacated, on the ground that, no wrongful act being intended or 
threatened, no need of an injunction was shown, It will be noted that 
inasmuch as the Court of Appeals, through ail of its members, decid- 
ed that no injunction against the United States attorney for the pros- 
ecution of cases under the so-called Prohibition Law could lie, there 
was obviously no need of determining what was the meaning or intent 
of this Prohibition Law. But the court, at the request of counsel and 
in order to facilitate proceedings in future cases, expressed their opin- 
ion as to the meaning of the phrase "no béer, wine, or other intoxicat- 
ing, malt or vinous liquor." 

This was stated as a dictum on the part of the court, but is useful 
in so far as it explains the idea of ail of the members of the Court of 
Appeals who sat in that case. They seem to be in agreement with 
the idea of the judge in the District Court, when he stated that the 
question as to what was intoxicating liquor was a question of fact; 
they agrée with him that the words "intoxicating, malt and vinous" 
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are gênerai words, applying to the words "wine and béer," and must 
hâve been so understood by Congress. Hence thèse words were in- 
tended to mean wine and béer of the class of intoxicating liquor. But 
the court says: 

"The courts cannot undertake to say as a matter of law that liquor which 
contains 2.75 per cent, of alcohol Is not Intoxicating." 

This idea is plainly in accord with the statute. Congress had it in 
mind to say "béer or any other product of malt of an intoxicating na- 
ture." The thought was that expressed in the Sélective Service Law 
(Act May 18, 1917, _c. 15, 40 Stat. 76 JComp. St. 1918, § 2019a]). 
which says: "Any intoxicating liquor, including béer, aie or wine." 
But either statement would suggest that Congress classified, and in- 
tended to classify, béer as intoxicating, and merely made sure that it 
\yas covered by the law in case dispute arose. The law surely includ- 
ed béer, and showed that Congress understood it to be intoxicating. 

On July 1, 1919, in the case of United States of America v. Standard 
Brewery, in the district of Maryland, Judge Rose held that the words 
"béer and wine" apparently were intended to mean what they hâve al- 
ways been supposed to mean, as in the class of intoxicating liquor. He 
says if any one makes or if any one sells that which a jury shall find to 
be intoxicating, he will be liable to the penalty, but,inasmuch as he un- 
• derstands that five judges of the Second circuit hâve expressed the 
opinion that the law had no relation to anything which was not intox- 
icating, he sustained a demurrer to an information which did not con- 
tain the word "intoxicating," in orderthat the case might go directly 
to the Suprême Court of the United States, rather than to proceed to 
a hearing on the merits. 

It has been brought to the attention of the court that in the Western 
Pennsylvania * and in the Eastern Pennsylvania districts ^ demurrers 
hâve been overruled which had been presented upon the sole ground that 
the indictment or information did not contain the word "intoxicating." 
It has also been brought to the attention of thê court that m a case 
in the district of Massachusetts * a demurrer has been sustained to a 
similar information, but whether this is following the reasoning of 
Judge Rose or is based upon différent grounds is not known to this 
court. 

From the above cases it is apparent that no court has held that Con- 
gress did not intend at the time of passing this law to prohibit lager 
béer with an amount of alcoholic content sufficient to make it 
taxable by the revenue department, sufficient to bring it within the 
gênerai définition of lager béer, as known from past expérience, and 
sufficient to bring the act within the prohibition of the Sélective Serv- 
ice Law, which prohibited the sale of "any intoxicating liquors includ- 
ing wine and béer." 

In other words, the statute intended to conserve food, to increase 
the man power of the nation, and to protect the organization of the 
army, by prohibiting the sale of béer which bas a tendency to intox- 

1 United States v. Pittsburgli Brewing Co., 260 Fed. 762. 

■' United States v. Bergner & Engel Brewing Co., 260 Fed. 764. 

s United States v. Petts, 2G0 Fed. 663. 



256 258 FEDERAL REFOBTBB 

icate to such an extent as to interfère with the morals, the physical wel- 
fare, or the good order of the community. Whether or not the mère 
sale of malt béer, even though it bave not sufficient alcohol content 
to fuUy intoxicate, îs of itself detrimental, whether the sale of such 
liquor (even though it would not fully intoxicate) is disadvantageous 
from the standpoint of the conservation of food, are things with which 
the court has nothing to do. That is a question for the calm discrétion 
of Congress, and it is évident that Congress intended by the act under 
considération to prohibit the sale of such béer as it considered detri- 
mental. 

The period during which this law can be enforced must be more or 
less brief. Even if it should continue until the Prohibition Amend- 
ment to the Constitution shall take efïect, the period is not long. But 
Congress has the power at any time to modify the statute, and Con- 
gress has also the power to pass a law interpreting the statute, if béer 
which has a tendency to produce intoxication (in the sensé of affecting 
control over the sensibilities, muscles, or émotions of an individual, 
but will not fully intoxicate) is not the substance intended to be pro- 
hibited. 

If on a trial on the merits ît shall appear that the lager béer in ques- 
tion is not of an intoxicating nature, and is not what Congress evi- 
dently meant to prohibit, the matter can be disposed of as a question of 
fact; but the court must instruct the jury as to the meaning of the 
statute. Such a- question could not be, however, raised by admitting 
that the béer sold is a product of malt c^ntaining over one-half of 1 
per cent, of alcohol, and by objecting that the information, while fol- 
lowing the language of the statute and the thought of Congress, does 
not also charge that such substance is "intoxicating." 

Under the law intending to prevent the use of narcotics, if a per- 
son were charged with the sale of opium, a demurrer would not lie 
on the ground that the person receiving the opium was so accustomed 
to the drug that it would not act as a narcotic. No acquittai of the 
charge of selling liquor could be directed in case the jury found that 
the person receiving the liquor would not be intoxicated thereby. 
The only défense would be that no person could receive any intoxicat- 
ing effect therefrom, or in other words that it was not béer of the sort 
which Cqngress had in mind in using the word "béer," in the meaning 
of that word as used at the time of passage of the act — in other words, 
any kind of malt béer, which was in the légal sensé an "intoxicating 
liquor," as Congress and public usage understood the term. It could 
never hâve been intended to leave to each jury the right to décide what 
it considered intoxicating liquor, and, on the contrary, it was not in- 
tended to leave to a jury the right to say what Congress meant. 

Under the internai revenue laws and ail standards by which Con- 
gress could hâve viewed the matter, the béer described in the présent 
information was of the class known as intoxicating liquor, and as such 
its sale was prohibited. 

The demurrer will be overruled, and the défendant required to 
plead over. 



UKITED STATES V. THOMPSON 257 

(tB8 F.) 

UNITED STATES v. THOMPSON. 
(District Court, E. D. Arkansas, Jonesboro Division. June 4, 1919.) 

1. Tbeaties i®=52 — Power to Make — Constitdtional Provisions. 

The Constitution llmits législation by Congress to matters wltUn the 
scope of the powers expressly delegated thereln to the fédéral govern- 
ment, but treaties are not so llmited ; Const. art. 6, cl. 2, provldlng that 
"tbis Constitution, and the laws of the United States whlch shall be made 
In pursuance thereof, and ail treaties made, or whlch shall be made, under 
the authority of the United States, shall be the suprême law of the land." 

2. Tbeaties <S=34 — Scope and Validity — Statute to Give Effect to Treatt. 

A treaty relating to a proper subject of international negotlation, whlch 
Is not in conflict wlth any constltutional provision, nor subversive ol 
fundamental rights, Is valid, and may be made effective by appropriate 
législation, although, If It were a statute, it would be unconstitutlonal, as 
afifecting rights exclusively under control of the states. 
8. Game (©=34 — Migratoby Bied Act — Constitutionalitt. 

Mlgratory Blrd Act July 3, 1918 (Comp. St. 1918, §§ 8837a-8837m), en- 
acted to glve effect to the convention between the United States and 
Great Brltain of August 16, 1916, held valid. 

Criminal prosecution by the United States against E. D. Thompson. 
On demurrer to information. Overruled. 

W. H. Martin, U. S. Atty., of Hot Springs, Ark., Wm. L. Frierson, 
Asst. Atty. Gen., and Wm. W. WiUiams, Solicitor of Department of 
Agriculture, for the United States. 

S. W. Moore, of Kansas City, Mo., and E. L. Westbroolî, of Jones- 
boro, Ark., for défendant. 

TRIEBER, District Judge. The issue in this cause, raised by de- 
murrer to an information filed by the United States attorney, charging 
the défendant with a violation of the Migratory Bird Act of July 3, 
1918 (40 Stat. 755, c. 128, U. S. Comp. St. 1918, p. 1795), fentitled: 
"An act to give effect to the convention between the United States and 
Great Britain for the protection of migratory birds, concluded at Wash- 
ington, August 16, 1916, and for other purposes" (the treaty referred 
to will be found in 39 Stat. 1702), is whether the act is constltutional. 
This, of course, involves the power to make the treaty. 

The contention of counsel for the défendant, briefly stated, is that a 
treaty or convention between the United States and a foreign nation 
is of no higher grade than an act of Congress, and if an act of Congress 
regulating migratory birds is beyond the constltutional powers of 
Congress a treaty on the same subject is also void. 

The constltutional provisions relating to the treaty power are : Ar- 
ticle 2, § 2, cl. 2, which, among the powers granted to the Président, 
provides that: 

"He shall hâve power, by and wlth the * • * consent of the Senate, to 
make treaties : Provided, two-thirds of the Senators présent concur." 

Article 1, § 10, cl. 1, provides that: 

"No State shall enter Into any treaty, alliance or confédération." 

@=9FoT otber cases see same toplc & KEiY-NUMBBR in ail Kejr-Numbered Dlgests & Indexes 
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The Tenth Amendment to the Constitution provides : 

"The powers not delegated to the United States by ttie Constitution, nor 
prohiblted by it to the states, are reserved to the states respectively, or to 
the people." 

It is now contended that as it was held by this court in United States 
V. Shauver (D. C.) 214 Fed. 154, by Judge Pollock in U. S. v. Mc- 
Cullagh (D. C.) 221 Fed. 288, and in State v. Sawyer, 113 Me. 458, 
94 AtL 886, L. R. A. 1915F, 1031, Ann. Cas. 1917D, 650, and State v. 
McCullagh, 96 Kan. 786, 153 Pac. 557, that the migratory bird sec- 
tion o£ the Appropriation Act for the Department of Agriculture of 
March 4, 1913, c. 145, 37 Stat. 828, 847 (Comp. St. § 8837), was un- 
constitutional, the same resuit must foUow in this case; or, in other 
words, that the treaty power under the Constitution is no greater than 
the power of Congress to enact statutes. (The act of 1913 was not 
enacted to carry into effect a treaty.) 

In construing the Constitution it is the settled canon of construction 
that every part of it must be given efïect, and none of its provisions 
may be disregarded. Article 6, cl. 2, of the Constitution, provides : 

"This Constitution, and the laws of the United States whleh shall be made 
in pursuance thereof, and ail treaties made, or which shall be made, under 
the authority of the United States, shall be the suprême law of the land ; and 
the judges In every state shall be bound thereby, anything In the Constitution 
or laws of any state to the contrary notwithstanding." 

It will be noticed that this section, in speaking of the laws of the 
United States, limits the power to enact them to such laws as are "made 
in pursuance thereof." On the other hand, when referring to treaties, 
the only limitation is "which shall be made under the authority of the 
United States," omitting the words "in pursuance of the Constitution." 
It cannot be assumed that the framers of that instrument intended 
to make no distinction between laws and treaties, when using language 
differing so materially. The words, "laws made in pursuance of the 
Constitution," can hâve but one meaning, namely, when authqrized by 
the Constitution, while as to treaties the limitation is when made "by 
authority of the United States." The reason for this distinction is 
obvious. In making laws, our own consent alone, is necessary, but in 
forming treaties the concurrence of the other power tp the treaty is re- 
.quired. ' 

Laws can oniy prescribe the conduct for the people within the juris- 
diction, of the lawmaker, while treaties are to affect rights and privi- 
lèges of subjects of foreign countries and of our citizens in such coun- 
tries. Treaties are reciprocal, and in ail instances the same rights and 
privilèges are granted to the citizens and subjects of each of the con- 
tracting parties in the respective countries. 

Laws of a local nature, and which, under our dual System of govern- 
merit, are under the exclusive çontrol of the states, f requently affect 
the most important rights of aliens, while the rights of our own citizens 
are similarly affected by the municipal laws of foreign nations. To 
protect thèse, treaties must be made, and as the states are expressly 
prohibited by the Constitution f rom entering into treaties with foreign 
nations, theise rights can only receive the protection necessary for their 
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enjoyment by treaties made by the national government, clothed with 
that power by our Constitution. As held in the Chinese Exclusion 
Case, 130 U. S. 581, 604, 605, 9 Sup. Ct. 62Z, 629 (32 L. Ed. 1068) : 

"While under our Constitution and form of government ttie great mass of 
local matters la controlled by local autliorities, the United States, in thelr 
relation to foreigil countries and their subjects or citizens are one nation, in- 
vested with powers whlch belong to independent nations, the exercise of 
which can be Invoked for the maintenance of its absolute independence and se- 
curity throughout Its entire terrltory. The powers to déclare war, raake 
treaties, suppress insurrection, repel invasion, regulate foreign commerce, se- 
cure republican governments to the states, and admit subjects of other nations 
to citizenship, are ail sovereign powers, restricted In' their exercise only by 
the Constitution itself, and considérations of public policy and justice, whlch 
control, more or less, the conduct of ail civilized nations. * * • The con- 
trol of local matters being left to local authorities, and national matters being 
entrusted to the government of the Union, the problem of free Institutions 
existing over a widely extended country, Eaving différent climates and varied 
interests, bas been happily solved. For local interests the several states of the 
Union exist, but for national purposes, embracing our relations with foreign 
nations, we are but one people, one nation, one power." 

Attorney General Cushing, in Droit D'Aubaine, 8 Op. Attys. Gen. 
411, 415, said: 

"But can it be, Is there any good reason to thlnk, that the fédéral govern- 
ment bas no power to make such a stipulation? It may be Inconvénient, be^ 
cause involving conflict with, or abrogation of, the laws of one or more of the 
states. Granted ; but inconvenience is not unconstltutionality, question of 
which dépends on the text of the fédéral Constitution. The power, whlch the 
Constitution bestows on the Président, with advice and consent of the Senate, 
to make treaties, is not only gênerai In terms and without any express limi- 
tation, but it is accompanied with absolute prohibition of exercise of treaty 
power by the states. That is, in the matter of foreign negotiation, the states 
hâve conferred the whole of their power — In other words, ail the treaty powers 
of sovereignty — on the United States. Thvis, in the présent case, if the power 
of negotiation be not in the United States, then it exists nowhere, and one 
great fleld of international relation, of negotiation, and of ordinary public and 
private interest, is closed up, as well against tlie United States as each and 
every one of the states. That is not a supposition to be accepted, unless it be 
forced upon us by considérations of overpowering cogency. Nay, it involvea 
political impossibllity ; for. If one of the proper functions of sovereignty 
be thus utterly lost to us, then the people of the United States are but incom- 
pletely sovereign — not sovereign, nor in coequality of right with other ad- 
mitted sovereignties of Europe and America." 

Mr. Richard Henry Lee, writing under the pen name of "The Féd- 
éral Farmer," in his letter IV, dated October 12, 1787, when the Con- 
stitution was before the people of the states for ratification, speaking 
of the treaty-making power in the Constitution, said : 

"By the article before reclted, treaties also made under the authorlty of the 
United States shall be the suprême law. It is not said that thèse treaties 
shall be made in pursuance of the Constitution, nor are there any constltu- 
tional bounds set to those who shall make them. The Président and two-thirds 
of the Senate will be empowered to make treaties indeflniteiy, and, when thèse 
treaties shall be made, they will also abolish ail laws and state Constitutions 
incompatible with them. This power in the Président and Senate is absolute, 
and the judges vrill be bound to allow full force to whatever rule, article, or 
thing the Président and Senate shall establish by treaty. Whetlier it be prac- 
ticable to set any bounds to those who make treaties, I am not able to say; 
if not, it proves that this power ought to be more safely lodged." Scott's Fed- 
eralist and Other Constitutional Papers, vol. 2, pp. 867, 868. 
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Mr. Iredell, later one of the Justices of the Suprême Court, and the 
only justice who dissented in Ware v. Hylton, 3 U. S. (3 Dali.) 199, 
1 L. Ed. 568, in his answer to Mr. Mason's objections to the Constitu- 
tion, ref erring to the treaty power said : 

"Did not Congress very lately unanimously résolve, In adopting the very sen- 
sible letter of Mr. Jay, that a treaty, when once made pursuant to the sover- 
elgn authority, ex vi termini became immedlately the law of the land? It 
seems to resuit unavoidably from the nature of the thlng that, when the con- 
stltutlonal rlght to make treaties is exerclsed, the treaty so made should be 
binding upon those who delegated authority for that purpose. If it was not, 
what forelgn power woujd trust us? And if this right was restricted by any 
such fine checks as Mr. Mason has In his imagination, but has not thought 
proper to dlselose, a critical occasion might arise, when for want of a little 
rational confidence in our own government we might be obllged to submit to a 
master in an enemy." Scott's Federalist and Other Constitutional Papers, vol. 
2, p. 903. 

Mr. Calhoun, while the commercial treaty with Great Britain was 
being discussed in the House o£ Représentatives, on January 8, 1816, 
said : 

"This country within is divided into two distinct sovereignties. Exact 
enumeration hère is necessary to prevent the most dangerous conséquences. 
The enumeration of législative powers in the Constitution has relation, then, 
not to the treaty-making power, but to the powers of the states. In our rela- 
tion to the rest of the world, the case is reversed. Hère the states disappear. 
Divided within, we présent, without, the exterior of undivided soverelgnty. 
The wisdom of the Constitution appears conspicuous. When enumeration was 
needed, there we flnd the powers enumerated and exactly deflned ; when not, 
we do not flnd what would be vain and pernicious to attempt. Whatever, 
then, concerns our foreign relations, whatever requires the consent of another 
nation, belongs to the treaty power, can only be regulated by it; and it is 
compétent to regulate ail such subjects, provided — and hère are its true limita 
— such régulations are not Inconsistent with the Constitution. If so, they are 
void. No treaty can alter the fabric of our government; nor can it do that 
which the Constitution has expressly forbldden to be done ; nor can it do that 
differently which is dfrected to be done in a given mode, and ail other modes 
prohlbited." 4 ElUott's Debates, p. 464. 

The power to make treaties has been frequently before the Suprême 
Court, and there is not a single instance in which a treaty has been 
declared unconstitutional, although many of them afifect rights ex- 
clusively under the control of the states, and, if enacted as statutes by 
Congress, would hâve been void. The first time this question came 
before the Suprême Court was in Ware v. Hylton, 3 U. S. (3 Dali.) 
199, 1 h. Ed. 568, decided in 1796. In that case the question before the 
court was the effect of the Paris Treaty of Peace, between the United 
States and Great Britain, made at the close of the war in 1783. The 
facts in that case were that the défendant, on July 7, 1774, became in- 
debted on a bond, of which the plaintiffs became the ôwners. In 1777, 
before the Articles of Confédération had been entered into, the state of 
Virginia enacted a law to sequester the property of British subjects in 
the State. A part of this indebtedness was sequestered, and paid to 
the proper officers of the state. This was pleaded as a bar of so much 
of the debt as had been paid to the state. The plaintifï, to avoid this 
bar, pleaded the article of the Treaty of Peace which provided: 

"That the creditors of either side should meet with no lawful impediment 
to the recovery of • • ♦ ail bona flde debts theretofore contracted." 
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It was held that while the state of Virginia had a right in 1777, 
being then a sovereign state, to enact this confiscation act, the Treaty of 
Peace nullified it, and the plaintiff was entitled to recover the full 
amount of the bond. Mr. Justice Chase, who delivered the principal 
opinion of the court, in the course of it said : 

"There can be no limitation on the power of the people of the United States. 
By their authority, the state Constitutions were made, and by their authorlty 
the Constitution of the United States was establlsLed; and they had the 
Power to change or aboUsh the state Constitutions, or to make them yield to 
the gênerai government, and to treaties made by their authority. A treaty 
cannot be the suprême iaw of the land — that is, of ail the United States — ^if 
any act of a state Législature can stand in its way. If the Constitution of 
a state (which is the fundamental Iaw of the state, and paramount to its Lég- 
islature) must glve way to a treaty, and fall before it, can it be questloned 
whether the less power, an act of the state Législature, must not be prostrat- 
edî It Is the declared wIU of the people of the United States that every treaty 
made by the authorlty of the United States shall be superior to the Constitu- 
tion and laws of any individual state; and their wlll alone is to décide. If 
a Iaw of a state, contrary to a treaty, is not vold, but yoidable only, by a 
repeal, or nnlllflcation by a state lyegislature, this certain conséquence fol- 
lows : That the wlll of a'small part of the United States may control or defeat 
the will of the whole. The people of America hâve been pleased to déclare that 
ail treaties made before the establishment of the national Constitution, or laws 
of any of the states contrary to a treaty, shall be disregarded." 

In Hopkirk V. Bell, 7 U. S. (3 Cranch) 454, 2 L. Ed. 497, and 8 U. 
S. (4 Cranch) 164, 2 L. Ed. 583, which involved a state statute of lim- 
itations, a subject clearly within the exclusive jurisdiction of the states, 
in actions between individuals, it was held that the state statute must 
give way to the treaty. 

In Chirac v. Chirac, 15 U. S. (2 Wheat.) 259, 4 L. Ed. 234, the ques- 
tion before the court was the effect of the Treaty of 1800, with France, 
on a statute of the state of Maryland, which provided: 

"Whenever any French subject shall, by virtue of the act [which permltted 
French subjects to inherit real estate in the state] become seised in fee of real 
estate, his or her estate, after the term of ten years be expired, shall vest In 
the state, unless the person seised of the same, shall, wlthin that tlme, either 
corne or settle in and become a citizen of this state, or enfeofï thereof some 
citizen of this or some other of the United States of America." 

The Treaty of 1800 enabled the people of each of the contracting 
parties to hold inherited lands in the other country, without being oblig- 
ed to obtain letters of naturalization, and it was held that the treaty 
controlled, although the Iaw is well settled that the laws of acquiring 
and owning lands are under the exclusive control of the states. Other 
cases to the same efïect are Fairfax v. Hunter, 11 U. S. (7 Cranch) 
603, 3 L. Ed. 453 ; Craig v. Radford, 16 U. S. (3 Wheat.) 594, 4 L. 
Ed. 467; Levy v. McCartee, 31 U. S. (6 Pet.) 102, 8 L. Ed. 334; Unit- 
ed States V. Fox, 94 U. S. 315, 320, 24 L. Ed. 192 ; Clarke v. Clarke, 
178 U. S. 186, 191, 20 Sup. Ct. 873, 44 L. Ed. 1028; Hutchinson In- 
vestment Co. v. Caldwell, 152 U. S. 65, 68, 14 Sup. Ct. 504, 38 E. 
Ed. 356. 

In Hauenstein v. Eynham, 100 U. S. 483, 25 L. Ed. 628, it was held 
that the statutes of Virginia, under which aliens were incapable of tak- 
ing lands by descent or inheritance, must give way to the treaty with 
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Switzerland. One of the most important opinions is that of Mr. 
Justice Field, in Geofroy v. Riggs, 133 U. S. 258, 266, 267, 10 Sup. 
Ct. 295. 296. 297 (33 L. Ed. 642). ît was there held : 

"That the treaty power of the United States extends to ail proper sub- 
jects of negotlation between our goverument and the governments of otner 
nations is clear. * * * The treaty power, as expressed in the Constitu- 
tion, is in terms unllmited, escept by those restraints which are found in that 
instrument against the action of the govemment or of its departments, and 
those arising from the nature of the govemment Itself and of that of tho 
States. It would not be contended that it extends so far as to authorlze what 
the Constitution forbids, or à change in the character of the govemment or in 
that of one of the states, or a cession of any portion of the territory of the 
latter, vi^lthout its consent. Ft. Leavenworth Railroad Co. v. Ixjwe, 114 U. S. 
525, 541 [5 Sup. Ct. 995, 29 L. Ed. 264]. But with thèse exceptions it is not per- 
celved that there is any limit to tïie questions vs^hich can.be adjusted touching 
any matter which is properly the subject of negotiation with a foreign coun- 
try." 

It will be noticed that he expressed the opinion that some limitations 
on that power exist, and, although tfiis was clearly obiter, it is entitled 
to high considération. 

In Baldwin v. Franks, 120 U. S. 678, 682, 7 Sup. Ct. 656, 657 (32 
L,. Ed. 766), one of the questions before the court was whether Congress 
could enact législation for the protection of subjects of China, while in 
the United States, in order to secure to them the same rights and priv- 
ilèges, etc., as may be enjoyed by the citizens and subjects of the most 
favored nations, as the United States had obligated itself to do by 
the treaty with China although to do so it would hâve to enact laws 
ordinarily belonging exclusively to the states. Mr. Chief Justice Waite, 
speaking for the court, said : 

"That the treaty-making power has been surrendered by the states, and 
given to the TJnlted States, is unquestionable. It is true, also, that the treaties 
made by the United States and in force are part of the suprême law of the 
land, and that they are as binding within the territorial limlts of the 
states as they are elsewhere throughout the dominion of the United States." 

In Re Ross, 140 U. S. 453, 463, 11 Sup. Ct. 897, 900 (35 L. Ed. 581), 
it was held : 

"The treaty-malîing power vested in our govemment extends to ail proper 
subjects of negotiation with foreign governments. It can, equally with any of 
the former or présent governments of Europe, make treaties providing for the 
exercise of judiclal authority in other countrles by Its officers appointed to 
réside theretu." 

In Re Parrott (C. C.) 1 Fed. 481, it was held that the provision in 
the Constitution of the state of Cahfornia (article 19, § 2) : 

"No corporation now existing or hereafter forœed under the laws of this 
State shall, after the adoption of thls Constitution, employ, directly or in- 
directly. In any capaclty, any Chinese or Mongollan. The Législature, shall 
pass such laws as may be necessary to enforce thls provision" 

— and the statutes of the state in pursuance thereof, being in con- 
flict with the treaty of the United States with China, are void. In that 
case it was claimed that the act attacked was within the reserved pow- 
ers of the state, for the control of the corporations created by it ; but 
the court held: 
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"Bven If the reserved power of the state over corporations were as exten- 
slve as is claimed, its exercise In the manner attempted la this case would 
be invalid, because in confllet wlth the treaty." 

The right of a state to discriminate against nonresidents to act as 
executors and administrators of the estâtes of deceased résidents with- 
in the state is undoubted, yet it has been held that if, by a treaty of 
the United States with a foreign nation, the right to act as the admin- 
istrator of the estate of a deceased person, who was the subject or cit- 
izen of the foreign treaty nation, is granted to the consul of that nation 
in this country, he may act as such administrator notwithstanding the 
prohibition of the state law. In Fattosini's Estate, 33 Mise. Rep. 18, 
67 N. Y. Supp. 1119; In re Lobrasciano's Estate, 38 Mise. Rep. 415, 
71 N. Y. Supp. 1040; In re Wvman, 191 Mass. 276, 17 N. E. 379, 114 
Am. St. Rep. 601 ; Carpigiani v. Hall, 172 Ala. 287, 55 South. 248, 
Ann. Cas. 1913D, 651 ; In re Scutella's Estate, 145 App. Div. 156, 129 
N. Y. Supp. 20. In Rocca v. Thompson, 223 U. S. 317, 32 Sup. Ct. 
207, 56 L. Ed. 453, this question was mooted, but not decided, as the 
court construed the treaty as not granting that right. In Wildenhus' 
Case, 120 U. S. 17, 7 Sup. Ct. 390, 30 L. Ed. 565, the Chief Justice, 
delivering the unanimous opinion of the court, held: 

"The treaty Is a part of the suprême law of the United States, and lias 
the same force and effect In New Jersey that It is entitled to elsewhere. If 
It glves the consul of Belglum exclusive jurisdlction over the offense which 
it is alleged has been commltted [the offense charged was murder], within 
the terrltory of New Jersey, we see no reason why he may not enforce this 
right under the treaty by writ of habeas corpus in any proper court of the 
United States." 

To subject the treaty power to ail the limitations of Congress in en- 
acting the laws for the régulations of internai affairs would in effect 
prevent the exercise of many of the most important governmental func- 
tions of this nation, in its intercourse and relations with foreign na- 
tions, and for the protection of our citizens in foreign countries. The 
States of the Union may enact ail laws necessary for their local af- 
fairs, not prohibited by the national or their own Constitution; but 
they are expressly prohibited from entering into treaties, aUiances, or 
confédérations with other nations. If, therefore, the national govern- 
ment is also prohibited from exercising the treaty power, affecting 
matters which for internai purposes belong exclusively to the states, 
how can a citizen be protected in matters of that nature when they 
arise in foreign countries? 

The same libéral construction has been applied to treaties made with 
Indians. In United States v. Forty-Three Gallons of Whisky, 93 U. 
S. 188, 197, 23 L. Ed. 846, article 3 of the treaty of October, 1863, 
between the United States and the Red Lake Band of Chippewa In- 
dians, was involved. That article was : 

"The laws of the United States now in force, or that may hereafter be 
enacted, prohibUing, the Introduction and s.nle of splrltuous llquors in the^ 
Indlan country, shall be in full force and eft'ect through the country hereby 
ceded, until otherwise dlrected by Congress or the Président of the United 

States." ' 
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It was contended that the treaty was invalid, so far as it attempted to 
extend it to an organized county in the state of Minnesota ; that the 
treaty provided régulations, which the national government could not 
constitutionally impose, and was to that extent unconstitutional. But 
the Suprême Court overruled this contention, saying : 

"Besides, the power to make treatles with Indlan tribes Is, as we hâve seen, 
coextenslve -wifh that to make treatles with foreign nations. In regard to the 
latter, It Is, beyond doubt, ample to cover ail the usual snbjects of diplomacy, 
one of them relates to the dlsabflity of the cltizens and subjects of either con- 
tracting nation to take, by descent or devise, real property sltuated In the 
territory of the other. If a treaty to whleh the United States is a party re- 
moved such dîsabllity, and secured to them the rlght so to take and hold 
such property, as If they w^ere natives of thls country, It mlght contravene 
the statutes of the states ; but in that event the courts vvould disregard them, 
and give to the allen the fuU protection conferred by its provisions." 

In United States v. Winans, 198 U. S. 371, 25 Sùp. Ct. 662, 49 L. 
Ed. 1089, a treaty with the Yakima Indians, granting them certain 
fishing rights in the Columbia river, was held constitutional, and the 
law of the state authorizing the granting of exclusive licenses to place 
fish wheels at points on the Columbia river, notwithstanding the ad- 
mission of the state upon an equal footing with the original states, was 
held void, so far as it applied to the Indians. 

Even in matters of a purely local nature, Congress, if the Constitu- 
tion grants it plenary powers over the subject, may exercise what is 
akin to the police power, a power ordinarily reserved to the states. 
Thus, under the commerce clause of the Constitution, many acts of 
Congress hâve been sustained. The White Slavery Act (Act June 25, 
1910, c. 395, 36 Stat. 825 [Comp. St. §§ 8812-8819]), Hoke v. United 
States, 227 U. S. 308, 33 Sup. Ct. 281, 57 h. Ed. 523, 43 E. R. A. 
(N. S.) 906, Ann. Cas. 1913E, 905; the Food and Drug Act (Act 
June 30, 1906, c. 3915, 34 Stat. 768 [Comp. St. §§ 8717-8728]), Seven 
Cases v. United States, 239 U. S. 510, 36 Sup. Ct. 190, 60 L. Ed. 411, 
L. R. A. 1916D, 164; the Webb-Kenyon Act (Act March 1, 1913, c. 
90, 37 St^t. 699 [Comp. St. § 8739]), Clarke Distilling Co. v. Western 
Maryland Railway Co., 242 U. S. 311, 37 Sup. Ct. 180, 61 L. Ed. 326, 
E. R. A. 1917B, 1218, Ann. Cas. 1917B, 845. Under the taxing power, 
acts of Congress hâve been sustained which in effect deprived the states 
of some of their powers. Veazie Bank v. Fenno, 75 U. S. (8 Wall.) 
533, 19 L. Ed. 482; McCray v. United States, 195 U. S. 27, 24 Sup. 
Ct. 769, 49 L. Ed. 78, 1 Ann. Cas. 561 ; Flint v. Stone Tracy Co., 220 
U. S. 107, 31 Sup. Ct. 342, 55 L. Ed. 389, Ann. Cas. 1912B, 1312. 

The power to control the laws of évidence in its courts ordinarily 
belongs exclusively to the states, but in Pugh v. McCormick, 81 U. S. 
(14 Wall.) 361, 372, 20 L. Ed. 789, it was held that as the acts of Con- 
gress of 1862, 1863, and 1864 required ail notes to hâve affixed a revenue 
stamp, under penalty of their being, when sued on, held void, controlled 
state législation, and to permit an unstamped instrument to be read in 
évidence in a court of the state, while thèse acts were in force, was 
held to be error. 

Attorney General Griggs, in his opinion to the Secretary of Stat* 
on the power of the United States to enter into treaty stipulations with 
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Great Britain for the régulation of fisheries in the waters of the United 
States and Canada, along the international boundary, said that, while 
"the régulation of fisheries in navigable waters within the territorial 
limits of the several states, in the absence of a fédéral treaty is a subject 
of State rather than of fédéral jurisdiction," it is no objection to the 
validity of a treaty, which supersedes and annuls the law of a particu- 
lar State upon the same subject. Treaties — Fisheries, 22 Op. Attys. 
Gen. 214. See, also, the mémorandum prepared by Mr. Charles Henry 
Butler, on the treaty power, relative to the protection of fisheries 
within the boundaries of the states, submitted to the Anglo-American 
Joint High Commission, October, 1898. 2 Butler on Treaty-Making 
Power of the United States, p. 315. 

It is a well-known fact that the first 10 amendments to the Constitu- 
tion were submitted and adopted to allay the fears expressed by many 
that, under the powers granted to Congress, it may exercise them so 
as to deprive the states f rom enacting législation of a purely local na- 
ture, centralize ail powers in Congress, and practically reduce the states 
to mère provinces. No such fears were expressed, either in the con- 
vention which framed the Constitution or in any of the state con- 
ventions called to act on it, so far as it affected the treaty power. This 
is ail-important, for, as said in the Légal Tender Cases, 79 U. S. (12 
Wall.) 457, 531, 20 L. Ed. 287: 

"Nor can it be questioned that, when invcstlgating the nature and extent 
of the powers conferred by the Constitution upon Congress, it is indispensa- 
ble to keep in view the ob.leets for which those powers were granted. This 
is a universal rule of construction, applied alike to statutes, wllls, contraets, 
and Constitutions. If the gênerai purpose of the instrument is ascertained, 
the language of Its provisions must be construed wlth référence to that pur- 
pose, so as to subserve it. In no other way can the intent of the framers of 
the Instrument be discovered. And there are more urgent reasons for iooking 
to the ultlmate purpose In examining the powers conferred by a Constitution 
than there are in construlng a statute, a will, or a contract. We do not ex- 
pect to find In a Constitution minute détails. It Is necessarily brlef and 
compreliensive. It prescribes outlines, leaving the fllllng up to be deduced 
from the outlines." 

In the same case, Mr. Justice Bradley, in his concurring opinion, 

said: 

"The United States is not onl.y a govemment, but it is a national govem- 
ment, and the only government of this country that bas the character of na- 
tionality. It is Invested wlth power over ail the foreîgn relations of the 
country, war, peace, negotiations, and intercourse with other nations ; ail of 
which are forbidden to the state governments." 79 U. S. (12 Wall.) 555, 20 L. 
Ed. 287. 

To hold that this amendment is a limitation on the treaty power to 
the same extent as it is on acts of Congress, acts purely local, would 
in efïect nuUify the treaty power. 

We may weïl apply to the treaty power what was said by Mr. Chief 
Justice White in the Sélective Draft Law Cases, 245 U. S. 366, 381, 38 
Sup. Ct. 159, 162 (62 L. Ed. 349, L. R. A. 1918C, 361, Ann. Cas. 
19183,856): 

"When the Constitution came to be framed it may not be disputed that one 
of the recoguized necessities for its adoption was the want of power In Con- 
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gress to raise an anny and the dependence upon the stàtes for theîr quotas. 
In supplylng the povver, it was manifestly Intended to give It ail, and leave 
none to the states, since, besides the delesation to Congress of authority to 
raise armies, the Constitution prohibited the states, without the consent of 
Congress, from keeping troops In time of peace or engaging In war. Article 1, 
§ 10." 

A careful analytical examination of the authorities cited in behalf of 
the défendant convinces that they are wholly inappHcable. In Kansas 
V. Colorado, 206 U. S. 46, 27 Sup. Ct. 655, 51 L. Ed. 956, the con- 
tention was that : 

"AU législative povver must be vested In either the state or the national 
government : no législative povvers belong to a state goverumeut, other 
than those which affect solely the internai affairs of that state; consequently 
ail powers which are national in their scope must be found vested in the Con- 
gress of the United States." 

This the court held to be "in direct conflict with the doctrine that 
this is a government of enumerated powers." No question of plenary 
power to Congress was involved in that case. 

Hammer v. Dagenhart, 247 U. S. 251, 38 Sup. Ct. 529, 62 L. Ed. 
1101, Ann. Cas. 1918E, 724, involved the power of Congress to enact 
what was held to be an attempt to regulate child labor in the states, 
under the commerce clause. The Head Money Cases, 112 U. S. 580, 
598, 5 Sup. Ct. 247, 254 (28 L. Ed. 798), merely held that a later act 
of Congress supersedes a treaty, a rule of law recognized in every case 
that question was before the courts. The court said : 

"A treaty is primarily a compact between independent nations. It dépends 
for the enforcemeut of its provisions on the interest and the honor of the gov- 
ernments which are parties to it. If thèse fail, its infraction becomes the sub- 
ject of international negotiations and réclamations, so far as the Injured party 
chooses to seeli redress, which may in the end be enforced by actual war. It 
is obvions that with ail this the judicial courts hâve nothing to do and can give 
no redress. But a treaty may also contain provisions which confer certain 
rights upon the cltizens or subjects of one of the nations residing in the ter- 
ritorial limits of thé othèr, which partaUe of the nature of municipal law, and 
which are capable of enforcement as between private parties in the courts of 
the country. An illustration of this character is found in treatles which regu- 
late the mutual rights of cltizens and subjects of the contracting nations in 
regard to rights of property by descent or inheritance, when the individuals 
eoncerned are aliens. The Constitution of the United States places such pro- 
visions as thèse in the same category as other laws of Congress by Its déclara- 
tion that 'this Constitution and the laws made in pursuauce thereof, and ail 
treatles made or which shall be made under authority of the United States, 
shall be the suprême law of the land.' A treaty, then, Is a law of the land as 
an act of Congress is, whenever its provisions prescribe a rule by which the 
rights of the private citizen or subject may be determined ; and when such 
rights are of a nature to be enforced in a court of justice, that court resorts 
to the, treaty for a rule of décision for the case before it as it would to a 
statute. 

"But even in this aspect of the case there is nothing in this law which makes 
it irrepealable or unchangeable. The Constitution gives It no superlorlty over 
an act of Congress in this respect, which may be repealed or modifled by an 
act of a later date. Nor is there anything in its essential character, or in the 
branches of the government by which the treaty is made, which gives it this 
superior sanctity. , 

"A treaty is madé by the Président and the Senate. Statutes are made bj; 
the Président, thé Senate, and the House of Représentatives. The addition 
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of the latter body to the other two In making a law certalnly doés not render 
It less entitled to respect in the matter of its repeal or modification ttian a 
treaty made by the other two. If there be any différence in this regard, It 
would seem to be in f avor of an act in which ail three of the bodies participate. 
And such is, in fact, the case in a déclaration of war, which must be made by 
Congress, and which, when made, usually suspends or destroys existing trea- 
ties between the nations thus at war. 

"In short, we are of opinion that, so far as a treaty made by the United 
States with any foreign nation can become the subject of jndicial cognizance 
in the courts of this country, it is subject to such acts as Congress may pass for 
its enforcement, modification, or repeal." 

In United States v. Jin Fuey Moy, 241 U. S. 394, 401, 36 Sup. Ct. 
658, 60 L. Ed. 1061, Ann. Cas. 1917D, 854, the act did not purport to 
be in aid of or in pursuance of a treaty, as was expressly held by Mr. 
Justice Holmes in the opinion. 

In Ward v. Race Horse, 163 U. S. 504, 16 Sup. Ct. 1076, 41 L. Ed. 
244, the court merely construed the treaty between the United States 
and the Indians, and held that the treaty did not grant to the Indians 
hunting privilèges except "in hunting districts." The court said: 

"Indeed, it may be further, for the sake of the argument, conceded that 
where there are rights created by Congress, during the existence of a terri- 
tory, which are of such a nature as to imply their perpetuity, and the consé- 
quent purpose of Congress to continue them in the state, after its admission, 
such continuation will, as a matter of .construction, be upheld, although the 
enabling act does not expressly so direct. Hère the nature of the right created 
gives rlse to no such implication of continuance, since, by Us terras, it shows 
that the burden imposed on the territory was essentially perishable and in- 
tended to be of a limited duration." 

"Patsone v. Pennsylvania, 232 U. S. 138, 34 Sup. Ct. 281, 58 L. Ed. 
539, construed a treaty as granting no right to subjects of Italy, to 
hunt in any of the states of the Union. 

Compagnie Française, etc., v. Board of Health, 186 U. S. 380, 395, 
22 Sup. Ct. 811, 817 (46 L. Ed. 1209), held that the proper construction 
of the treaty invoked did not grant the rights claimed. It was held : 

"But it is plain from the face of the treaty that the provision as to the cer- 
tificate was not intended to abrogate the quarantine power, since the con- 
cluding section of the article in question expressly subjects the vessel holding 
the certiflcate to quarantine détention if, on its arrivai, a gênerai quarantine 
had been established against ail ships coming from the port whence the vessel 
holding the certiflcate had sailed. In other words, the treaty, having provid- 
ed the certiflcate and given it effect under ordinary conditions, proceeds to 
subject the vessel holding the certiflcate to quarantine, if, on its arrivai, such 
restriction had been established in conséquence of infection deemed to exist 
at the port of departnre. Nothing in the text of the treaty, we think, gives 
even color to the suggestion that it was Intended to deal with the exercise by 
the government of the United. States of its power to legislate for the safety and 
health of its people, or to render the exertion of such power nugatory by 
exempting the vessels of the klngdom of Greece, when coming to the United 
States, from the opération of such laws. In other words, the treaty was made 
subject to the enactment of such health laws as the J,ocal conditions might 
evoke, not paramount to them, especlally where the restriction imposed upon 
the vessel is based, not upon the conditions existing at the port of departure, 
but upon the présence of an infectious or contaglous malady at the port of 
arrivai within the United States, which, in the nature of thlngs, could not 
be covered by the certiflcate relatlng to the state of the public health at the 
port whence the shlp had sailed." 
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Whîle this court is of the opinion that the power to déclare treaties 
void, if clearly violative of some provision of the Constitution or for 
reasons mentioned in Geofroy v. Riggs, exists, it should, in the lan- 
guage of Mr. Justice Chase, in Ware v. Hylton, "never be exercised 
but in a very clear case indeed." ■ 

To mal<e treaties is one of the highest attributes of every sovereign 
government, and if the United States does not possess it to the fullest 
' extent it would not be invested with the powers which belong to inde- 
pendent nations, and the rights of our citizens in their intercourse with 
foreign nations, or their right to the protection of life, hberty, and the 
enjoyment of property in foreign countries would be at the mercy of 
foreign nations, as the states are without authority to enter into treaties. 
It is impossible to coneeive that the framers of the Constitution over- 
looked a matter of such importance, and intended to deprive the peo- 
ple of protection in foreign lands, which can only be secured by treaty. 

To say that by the exercise of that power the people of the states 
may be deprived of their liberties is to reflect, not only on those who 
by the Constitution are invested with that power, but on the people 
themselves, for a treaty can only be made by the Président and the 
concurrence of two-thirds of the Senators, ail elected by the people, 
and their servants. 

Aside from this, a treaty may be repealed by Congress at any time, 
as there is no principle of law more firmly established by the highest 
court of the land than that, while a treaty will supersede a prior act 
of Congress, an act of Congress may supersede a prior treaty. The 
latest expression controls, whether it be a treaty or an act of Congress. 
Therefore, if it be conceivable that a Président, with the concurrence of 
two-thirds of the Senators, should make a treaty subversive of the 
rights and liberties of the people, a Congress would be elected pledged 
to repeal it. 

In the opinion of the court, the power to make the treaty in contro- 
versy exists, and the act of Congress to carry it into effect was in 
discharge of a moral obligation assumed by the nation, by the conven- 
tion with Great Britain. 

The demurrer to the information is overruled. 



THE VAN. 

THE BRANDON. 

(District Court, S. D. Florlda. May 21, 1919.) 

1. Collision <©=390 — Boat ai Dock — Négligent Navigation of Passing Ves- 

SEL. 

A steamshlp, which, while under way up a uarrow stream, cast o£f the 
Unes of a motor barge alongside, which was not theu under power, the re- 
suit being that she struck the stem of the barge and caused her to coUide 
with a vessel at a dock, held solely in fault for the collision. 

2. Collision <®=>135 — Measubf or Damages. 

When the cost of repairing a vessel injured in collision would be dis- 
proportionate to her value, the court may take the amount of dépréciation 
in value caused by the collision as the measure of damages. 

^ssFor otiier cases see same toplc Si KEY-NUMBER in ail Key-Numbered Dieests & Indexe* 
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In Admiralty. Suit for collision by Nina F. Stokes and John C. 
Stokes, her husband, against the c*eamship Van and the gasoline barge 
Brandon. Decree for libelants against the Van. 

A. J. Rose, of Miami, Fia., for libelant. 

George C. Bedell, of Jacïcsonville, Fia., for respondent. 

CALL, District Judge. In this cause the testimony is very con- 
flicting as to the cause of the collision, the condition of the motor- 
boat before and after the collision, and the damage resulting to the 
Joliet from the collision. It is impossible to reconcile the conflicts. 

After carefully considering the testimony, I am of opinion that the 
folio wing statement is, established by the testimony: 

[ 1 ] The Joliet was lying at the Seminole Dock, on the Miami river, 
her stern made fast with a one-inch manilla line, and her bow with a 
smaller line; that the Van was aground at the mouth of the river, 
some 200 yards from the Seminole Dock; that the Brandon, a motor 
barge 65 feet long and 20 feet beam, was lying on the starboard side 
of the Van, loaded with about 15 tons of freight, when the Van came 
off and started to her dock, some half a mile up the river, said dock 
being on the north side ; that while the Van was under headway the 
line to the bow of the Brandon was cast off, and the Van proceeding 
on her way, the Brandon not being under power, the stern of the Bran- 
don came in contact with the Van ; that the force of the contact caused 
the bow of the Brandon to coUide with the Joliet, striking some feet 
abaf t the stern with sufficient force to part the one-inch line with 
which the stern of the JoHet was made fast to the dock; 

It appears to me from thèse facts that the collision occurred through 
the Van casting off the line from the bow of the Brandon while under 
way, the Brandon at the time not being under power, so as tocontrol 
her movements, in the narrow channel of the Miami river, and the 
resulting striking of the stern of the Brandon. 

Thèse acts, being the proximate and contributing causes of the col- 
lision, when the current of the river is taken into considération, were 
such faults of navigation as entitle the libelam to recoven 

[2] The matter of the amount of such recovery is also of much 
difficulty under the testimony. The libelant claims that the Joliet is 
virtually of no value; that it is impossible to repair her without an 
expenditure of a sum grossly disproportionate to her value prior to 
the collision. The claimant, on the other hand, claims that no appré- 
ciable damage was donc; that such damage as resulted from the col- 
lision was repaired by it; that such list as was testifîed to exist after 
the coUision existed prior thereto. Hère I find the same conflict; 
most of the witnesses being interested or their positions being such as 
entitle their observations to little weight. However, there are one or 
two witnesses who apparently are not interested, and whose position 
and examination entitle their testimony to weight, and the prépondér- 
ance of such testimony indicates to my mind that the list or twist now 
existing in the Joliet is the resuit of the collision, and I so find. 

In arriving at the amount to compensate the owner of the Joliet, 
the f ollowing facts are shown by the testimony : 

The Joliet is some 14 years old, yacht built, of oak ribs, white cedar 
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plankingf, mahogany decks, glass cabin, with mahogâny finish, used 
by hér thén owner for 2 or 3 winters, and then stowed in a shipyard 
upon a cradle under shelter for some 8 or 9 years ; that some 2 or 3 
years ago she was purchased by a'party and put in the water, where 
she remained without any repairs or use, so far as the évidence in- 
dicates, until she was bought by the présent owners for $250 ; that the 
présent owner and her husband removed the varnish of the decks and 
cabin and revarnished the same ; had the boat put on the ways, stem 
changed f rom sharp to square, keel spliced, etc., costing $600 ; aiso 
estimate of the value of the husband's services and cost of material 
used. 

This collision occurred on October 4th last, the owner still occupies 
the boat as she did before the collision, and no sufficient examination 
has been made to détermine with certainty what damage to timbers and 
frame, if any, resulted from the collision. The burden to show the 
damage rests upon the libelant. The only damage attempted to be 
shown is that the boat, as the resuit of the collision, is twisted and out 
of line, and as a result of such twist lists to port. The testimony of 
the boatbuilders is that it is impossible to take out this twist, except 
by rebuilding, and the cost of this would be disproportionate to her 
value. For the court to allow any of the amounts testified to for doing 
this would in my judgment be inéquitable. It appears to me that the 
true rule would be to allow the amount of dépréciation in the value of 
the boat caused by the collision. It must be borne in mind, in fixing 
the value of the boat before collision, that hère was a boat some 14 
years old, yacht built, which I take to mean light timbers, etc., not in- 
tended for hard usage, which had been for some years stowed in a 
yard, and been for some 2 years in the water without being moved by 
her own power, and which in March, a year ago, was sold to the prés- 
ent owner for $250, since which time she had had repairs and changes 
amounting to some $600 or $700 expended on her, and used then and 
now as a place of résidence. True, it is claimed she will not steer since 
the collision, and the testimony of the man who towed her up tlYe 
river is produced to show this ; yet the owner testified that the rudder 
stock was bent when she was pulled out of the ways after the collision 
and caulked. Was the sheer, testified about by the boatman, when tow- 
ing her, the resuit of the twist, or the bent rudder stock ? There might 
well be a différence of opinion as to this. 

I therefore feel that the testimony of the value of the boat before 
the collision is unreasonable as to the amount. It seems to me that a 
boat of the âge of the Joliet, selling a little more than a year ago for 
$250, and upon which some $600 or $700 has since been expended, now 
valued at $1,500, would satisfy any reasonable judgment, and I 
therefore find such sum as her value before collision. It seems to me 
that the testimony of the witnesses that she is in her présent state 
without value equally unreasonable, and entitled to no weight by this 
court. If I allow one-third of the value for dépréciation, in addition 
to what claimant has already done, it would amply compensate libelant, 
for the damage dOne by the collision. 

I therefore find that libelant is entitled to a decree for $500 against 
the claimant. 

It will be so ordered. 
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THE PURITAN, 
(District Court D. Massachusetts. June 11, 1919.) 
No. 1655. 

1. Maritime Liens <S=36 — Agent or Ownee. 

Ordinarjly, agent or part owner of a vessel Is not entltled to Hens for 
advances or subrogation to liens of creditors whose claims he has paid. 

2. MARiTiifE Liens <®=»6— Advances by Agent ob Ownee— Effect. 

An agent or part owner of a vessel, making advances clearly upon ves- 
sel's crédit, may be allowed a lien, when not unfair to co-owners or other 
lienors. 

3. Maritime Liens <S=36 — Agent and Owner— Advances. 

LIbelants. who were agents of a schooner and stockholders In a corpo- 
ration owning her, held entitled to liens for advances made to pay nec- 
essary repair and supply bills, where they speciflcally stated that ad- 
vances were made entirely on vessel's, and not upon owner's, crédit. 

In Admiralty. Libel by Walter A. Norton and others against the 
schooner Puritan. Decree for libelants. 

Hannigan & Fox, Geo. R. Farnum, and Homer B. Kelly, ail of Bos- 
ton, Mass., for libelants. 

Louis ly. Green, Geo. L. Dillaway, and Blodgett, Jones, Burnham & 
Bingham, ail of Boston, Mass., A. S. Littlefield, of Rockland, Me., and 
L. G. Roberts, of Boston, Mass., for petitioner. 

MORTON, District' Judge. The facts on which this case is to be 
decided are contained in the "Stipulation as to Libelants' Evidence," no 
other évidence having been introduced. The Puritan was owned by 
a Maine corporation, and constituted its only property. The corpo- 
ration was not organized until September 20, 1917, and had hardly 
begun the actual business of operating the schooner at the period hère 
in question. She was proceeding from her home port, Machiasport, 
Me., to New York, "where she was to be registered upon her arrivai." 
(Stipulation.) While in Massachusetts ports, "she became greatly in 
need of repairs, supplies, and funds." (Stipulation.) Her master 
applied to the libelants for advances, representing that, if they were 
not made, the vessel might hâve to be abandoned. The necessity which 
the master stated actually existed. 

The libelants are in gênerai shipping business in New York. They 
were the agents of the schooner and stockholders in the corporation 
owning her. They made the advances requested by the master, and 
also paid direct certain bills for necessary repairs and supplies fur- 
nished to her. In doing so the libelants "relied entirely on the crédit of 
the vessel and on the security of the existing liens (which were to be 
paid off), and not upon the crédit pf the owner, and so advised the cap- 
tain at the time of the advances." (Stipulation.) The question is 
whether, under such circumstances, the libelants hâve a maritime lien 
for the sums so advanced and paid by them. 

[1,2] As a gênerai rule the agent of a vessel is not entitled either 
to a lien for advances or to be subrogated to the liens of creditors 

€=3Far other cases see same toplc & KEY-NUMBER in ail Key-Numbered Dieests & Indexes 



272 258 FKDERAL REPORTER 

whom he has paid in the regular course of his agency. The. Gyda 
(D. C.) 235 Fed. 266, 269. Under ordinary circumstances, one part own- 
er of a vessel cannot obtain a lien against his co-owners; and a stock- 
holder in a company owning a vessel has been regarded as a part 
owner. The Cimbria (D. C.) 214 Fed. 131, 133. The question is es- 
sentially one of fact, the décisions referred to proceeding upon the 
presumption that in such cases the advance or the payment is made 
on the crédit of the owner, not of the vessel. This presumption may 
be rebutted, and where it is clear that in fact the advance was made 
upon the crédit of the vessel, and that it is not unfair to co-owners 
or other lienors to allow a lien, the lien is allowed. The City of Cam- 
den (D. C.) 147 Fed. 847. It is conclusively settled that for advances 
of money made to a master in a foreign port, to enable him to meet 
the necessities of the vessel in the way of repairs, wages, and supplies, 
a lien exists. The Emily Souder, 17 Wall. 666, 21 L. Ed. 683. 
• [3] In the présent case it is agreed that the advances and payments 
by the libelants were made on the crédit of the vessel and that the 
master was so informed at the time. In claiming a maritime lien for 
them the libelants do not seem to me to be acting unfairly, either to- 
wards their co-owners (i. e., other stockholders in the corporation) or 
subséquent lienors, nor to hâve taken advantage of the fiduciary po- 
sition which they undoubtedly occupied towards the vessel and her 
owners. No money from opération of the vessel had apparently come 
into their hands; the emergency had arisen at the beginning of the 
enterprise; there was no certainty that the owner (the new corpora- 
tion) ever would hâve f unds with which to repay the libelants ; it was 
for the interest of ail parties that the schooner should be repaired, 
supplied, and kept going. 

I therefore find and rule that the libelants are entitled to a lien for 
so much of their advances to the master as was used to pay claims 
on which the creditors would hâve been entitled to a lien against the 
schooner, and that the libelants are also entitled to a lien in respect to 
such payments as they themselves made directly to creditors whose 
claims would hâve entitled them to a maritime lien. 

Neither the stipulation as to facts nor the oral agreements of coun- 
sel at the hearing are sufficierit to enable the court to say which of the 
items of the account annexed to the libel come within the principle 
of décision just stated. Unless the parties agrée, the case must_ go- 
to an assessor upon this point. No objections being insisted on against 
the claims of the several interveners, each of said intervening claims 
is allowed. If any items in the claims of the interveners are objected 
to- as not giving rise to a maritime lien, that matter also may be hearcî 
by an assessor. 

The libelants may présent a decree accordingly. 
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HARRISON V. WASHINGTON LOAN & TRUST CO. 

(Court of Appeals of District of Columbia. Submitted March 6, 1919. Dedded 

May 5, 1919.) 

No. 3195. 

1. Courts <S=37(3) — Jubisdiction — Trustées — "Waiver of Objections. 

Although a will was probated in Pennsylvania, the District of Co- 
lumbia Suprême Court lias jurisdiction to relieve a trustée under the will 
and substitute aHother for him, so as to bind a beneflciary of the trust, 
who, without objection, submitted to the court's jurisdiction and partici- 
pated in the suit. 

2. Courts €=3351% — Fédéral Court — ^Dismissal — Pending Action. 

Under equity raie 29 of the United States Suprême Court (33 Sup. Ct. 
xxvi, 226 il. S. 656), specifying how défenses shall be presented, a bill 
showing upon its face that another suit is pending involvlng the same 
subject-matter may be dlsmissed upon motion. 

3. Abatement and Revival <®=>8(5) — Trust — Pending Suit. 

Where the District of Columbia Suprême Court, on a bill flled therein, 
relieved a trustée under a will probated in Pennsylvania and appointed 
another trustée, a subséquent bill seeking to hâve the decree set asido as 
void, charging the substituted trustée with mismanagement, and showing 
complainant's participation In the flrst suit, will be dismissed upon ground 
that ail rlghts asserted might be adjudged in the first suit. 

Appeal from the Suprême Court of the District of Columbia. 

Bill by Mary M. Harrison against the Washington Loan & Trust 
Company, trustée. From a judgment dismissing the bill, plaintiïï ap- 
peals. Afïirmed. 

George F. Curtis, of Washington, D. C, for appellant. 
Arthur Peter, of Washington, D. C, for appellee. 

SMYTH, Chief Justice. Edmund C. Bittinger died testate in Phila- 
delphia in 1889, leaving an estate, consistlng largely of personal prop- 
erty, to his executors in trust for the benefit of certain persons, among 
them Mrs. Daniel O. Munson, mother of the appellant. His brother, 
Benjamin F. Bittinger, was one of the executors named in the will, but, 
owing to the f act that the others declined to act, he became sole exécu- 
ter. The will in due time was admitted to probate in the orphans' court 
for Philadelphia county, Pa., and letters testamentary were granted 
to Mr. Bittinger. How long he served in the dual capacity of exécu- 
ter and trustée does not appear, but in 1897 he, being a résident of 
this District, filed a bill in the Suprême Court of the District, asking 
for an accounting of his trust, that he be discharged as trustée, and 
some one else substituted for him. To this bill he made parties ail the 
beneficiaries under the will, some of whom, including the appellant, 
resided hère. The court granted the prayer of the bill, and substitut- 
ed the appellee for Bittinger. Appellant says she "consented that a 
trustée should be substituted in the place of Benjamin F. Bittinger," 
but "did not consent" to the appointment of the appellee. Having 
qualified as trustée, the appellee entered upon the discharge of its 
duties in 1897 and has continued therein ever since. Until 1914 it 

©=>For other cases see same topic & KBY-NUMBER in aU Key-NumbereC Dtgests & Indexes 
258 F.— 18 
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paid to Mrs. Munson what was coming to her frora time to time 
out of the estate, and since then, she having died in that year, her share 
has been paid to the appellant. 

The court in 1917, at the request of the appellee, referred its ac- 
counts to the auditor of the court for a statement. To this appellant 
objected on the ground that the court was without jurisdiction to do so, 
and soon thereaf ter instituted this suit. By her bill she discloses fuUy 
the pendency of the other suit and her participation in it, and asks 
that the decree in that suit be declared null and void, on the ground 
that the court was without jurisdiction to render it, and in addition 
prays for various forms of relief against the appellee, alleging that 
it has net managed wisely the trust committed to its care. The ap- 
pellee filed a motion to dismiss the suit, because, as stated, it appeared 
upon the face of the bill that another suit was pending for the same 
things, the plaintiff was bound by the decree in that suit, and for other 
reasons. The motion was sustained, and the bill dismissed. 

[1] In the brief the question of jurisdiction only was argued, but 
we shall consider ail the questions necessary to a full disposition of 
the case. The Suprême Court of the District of Columbia has juris- 
diction to relieve a trustée of his charge and substitute another for 
him. This, as we understaiid it, is not denied by the appellant. The 
court, then, had jurisdiction of the subject-matter of the first suit. It 
had also jurisdiction of the appellant, for she was a party to the suit, 
and, as we hâve already seen, appeared therein and consented that a 
trustée should be substituted for Mr. Bittinger. The court having 
jurisdiction of the subject-matter and also of the person of the appel- 
lant, her contention upon that point has no merit, and must be rejected. 

Appellant urges that the state of Pennsylvania had exclusive juris- 
diction in the matter of the probate of the estate of her testator, Ed- 
mund C. Bittinger. This may be conceded, but it in no wise affects the 
question before us. Counsel confuses the administration of the es- 
tate with the trusteeship. The Suprême Court of this District did not 
attempt by its decree to interfère with the administration of the estate 
by the courts of Pennsylvania. It in no way assumed to pass upon 
the rights or obligations of Bittinger, the exécuter. Its decree related 
to him as trustée only — something entirely apart from his obligations 
to the Pennsylvania court as an executor. Hère lies the distinction 
between the principle announced in the cases cited by appellant, to 
the efïect that a state has exclusive jurisdiction in the matter of pro- 
bate of the estâtes of its citizens dying within its borders and leaving 
property therein to be administered, and the case at bar. The question 
hère is whether the Suprême Court of this District had jurisdiction 
to relieve a trustée of his charge and substitute another one for him, 
so as to bind a beneficiary of the trust, who without objection submit- 
ted to the jurisdiction of the court and participated in the suit. We 
hâve no doubt of its authority to do so. Johns v. Herbert, 2 App. D. 
C. 4g5, 496; Massie v. Watts, 6 Cranch, 148, 160, 3 L. Ed. 181. 

[2, 3] But this question and the others raised are ail involved, as the 

. bill shows,' in the prior suit between the same parties, and could hâve 

been disposed of there without rèsorting to this one. Under the old 
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practice this was a sufficient ground for a plea in abatement. Express 
Co. V. Burdette, 7 App. D. C. 551, 560; Renner & Bussard v. Marshall, 
1 Wheat. 215, 216 (4 L. Ed. 74); Spencer v. Johnston, 58 Neb. 44, 
78 N. W. 482 ; Harvey v. Lord (C. C.) 10 Fed. 236. In the Renner 
Case Mr Justice Story said: 

"A subséquent suit may be abated, by an allégation of tbe pendency ot a 
prier suit." 

This principle is gênerai, if not universal. Under equity rule 29 of 
the Suprême Court of the United States (226 U. S. 656, 33 Sup. Ct. 
xxvi) it is provided that any infirmity of this character, when it ap- 
pears on the face of the bill, may be taken advantage of by a motion to 
dismiss, as was done in this case. Since everyright asserted against 
the appellee in the instant suit with respect to its management of the 
estate may be judged in the first suit, the maintenance of this suit 
would resuit in an annoying duplication of actions, and will not be per- 
mitted by the law. 

The judgment of the lower court is afïirmed, with costs. 

Affirmed. 



KNIGHTS OF PYTHIAS OF NORTH AMERICA, SOUTH AMERICA, EU- 
ROPE, ASIA, AFRICA, AND AUSTRALIA et al. v. GRAND LODGE OF 
KNIGHTS OF PYTHIAS OF NORTH AMERICA, SOUTH AMERICA, 
EUROPE, ASIA, AND AFRICA. 

(Court of Appeals of District of Columbla. Submltted March 5, 1919. Decided 

May 5, 1919.) 

No. 3193. 

1. Beneficial Associations ®=16 — Suspension of Lodoe bt Grand Lodoe 

— Heabing. 

Assuming that the constitution of the Knights of Pythias entltles a sub- 
ordinate lodge to notice before suspension, the requirement is sutflciently 
complied with where the Suprême Chancellor's suspension of the lodge was 
referred to a committee, which notified and heard the lodge before re- 
porting its approval of the suspension to a convention whlch adopted the 
report. 

2. BENEFICIAI, Associations <©=s>16 — Suspension of Lodge bt Gband Lodge • 

— Geounds. 

The publication and gênerai circulation by a subordinate lodge of the 
Knights of Pythias of a cireular charging "shocking conditions," tyranni- 
cal usurpation of power, misappropriatïon of funds, etc., by the Suprême 
Lodge, fteW substantial ground for its suspension. 

3. Beneficial Associations <ê=16 — Rev^king Chabteb of Lodge — Setting 

AsiDE Revocation. 

Where the constitution of the Knights of Pythias provîdes that the char- 
ters of subordinate lodges shall not be revoked, except after notice and 
hearing, action of a convention in revoklng the charter of a lodge will be 
set aside, where no hearing was had on the question of revocation, 
although the lodge was notified of, and heard regarding, the suspension 
of its charter. 

Appeal f rom the Suprême Court of the District of Columbia. 
Suit by the Grand Lodge of Knights of Pythias of North America, 
South America, Europe, Asia, and Africa against the Knights of 

(Êz=)For other cases see same topie & KBY-NUMBKK in aU Key-NumDered Dlgests & Indexe» 
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Pylhias of North America, South America, Europe, Asîa, Africa, and 
Australia, S. W. Green, Joseph L. Jones, and others. Decree foi 
plaintiff, and défendants appeal. Reversed and remanded, with direc- 
tions. 

Henry E. Davis and James A. Cobb, both of Washington, D. C, for 
appellants. 

James E. Minor, of Richmond, Va., and Clarence R. Wilson and 
Paul E. Lesh, both of Washington, D. C, for appellee. 

ROBB, Associate Justice. This is an appeal f rom a decree in the Su- 
prême Court of the District restraining appellants, défendants below, 
from giving further effect to a suspension of plaintiff, appellee hère, and 
from making effective a resolution revoking plaintiff 's charter. The de- 
cree further restrained the défendant order from attempting to collect 
any unpaid portion of a certain tax. 

The Knights of Pythias of North America, etc., a District of Colum- 
bia corporation, hereinafter referred to as the order, consists of a 
Suprême Lodge, subordinate lodges, and individual merabers who for 
the time being are not attached to any Grand or subordinate lodge. 
The plaintiff, a Virginia corporation, is one of the Grand Lodges of the 
order, which is a f raternal bénéficiai association. The trouble between 
the order and the plaintiff lodge originated in a controversy as to the 
assessment and collection of a certain tax. It is claimed by the order 
that this tax was legally assessed and, moreover, that the plaintiff, hav- 
ing voted for its imposition and paid a part thereof, and promised pay- 
ment of the balance, now is estopped from questioning its legality. 
The view we take of the case renders it unnecessary for us to consider 
thèse contentions, 

The plaintiff, by unanimous vote, adopted a resolution which it caus- 
ed to be printed in pamphlet form and copies thereof sent, not only to 
the order, generally, but to nonmembers, and also caused the resolu- 
tion to be printed and circulated in its officiai organ, the Planet, having 
à large circulation among both members and nonmembers. The 
pamphlet contains the heading, "Shocking Conditions in the Suprême 
L,odge," and from the body of the pamphlet we reproduce the follow- 
ing: 

"We hâve leamed wlth profound regret, not unmlxed with sorrow, of the 
violation of the fundamental laws which govem us and the tyrannical power 
exerclsed by the Executive Offlcers of the Suprême Lodge, of the politlcal 
methods used upon the floor of the Suprême Tribunal to the end that flagrant 
violation of the constitutional rights and privilèges of the knighthood, of the 
levying of onerous and unjust taxation, of the misrepresentations of facts 
and figures, of déception and of chicanery, of manipulation of figures, of mis- 
appropriation of funds as set forth in the flnancial statement of the Suprême 
Chancelier, Suprême Keeper of Records and Seal and the Suprême Master of 
Exchequer. ♦ • * This constltutes a further charge of gross mlsmanag- 
ment, a charge of misapproprlation of funds, a charge of a wlllul déception of 
a loyal and conflding knighthood on the part of certain Suprême Lodge offl- 
cers including its officiai head., * *. • The Suprême Lodge, under the 
erroneous advice of hlgh salaried officiais, has been mlsled to the extent of at- 
tempting to extend Its power to levying taxes on members of the Order. 
• * • This action on the part of the Suprême officiais constltutes an ùn- 
warranted, unlawful, tyrannical exercise of autocratie power. » • « " 
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This circulât having corne to the attention of the Suprême Chancel- 
ier of the order, on July 20, 1912, he issued his proclamation suspend- 
ing the plaintiff Grand Lodge. After setting fdrth the "Shocking Con- 
ditions" circular, the Suprême Chancellor in the order of suspension 
said: 

"Thèse statements adopted by the Grand Lodge aforesaid are iinwarranted, 
untrue, revolutionary and with no good intent. The publlshed statements put 
in gênerai circulation hâve a tendency to, and do engender feeling among 
the lodges and members which, if not discouraged or refuted by positive ac- 
tion, VFOuld disrupt the order. The préservation of the order is just as much 
at stake because of this unwarranted attack upon the Suprême Lodge and 
Suprême offlcers by a Grand Lodge or members withln, as it were, because 
of the attack of Etrangers without." 

The failure of the plaintiff "to pay the lawful taxes imposed when 
due" is mentioned as an additional reason for the suspension, but it 
is clearly apparent that the principal reason was the issuance of the 
circular in the circumstances mentioned. 

The next convention of the Suprême Lodge of the order was held 
in Baltimore, Md., in 1913, and to that convention the Suprême 
Chancellor, in compliance with the constitution of the order, reported 
his action in suspending the plaintiff. An appeal already had been 
taken by the plaintiff from the action of the Suprême Chancellor and 
the matter was regularly referred to the Committee on Appeals and 
Grievances. Plaintiff appeared before that committee, was represent- 
ed by counsel, and the committee reported to the convention that, 
"having examined the évidence and heard the arguments of counsel," 
it not only recommended that the action of the Suprême Chancellor 
in suspending plaintiff be approved, but that the charter of plaintiff 
be revoked. This report was adopted by the convention, and, in pur- 
suance thereof, the proclamation was issued revoking plaintiff's char- 
ter. 

Article 7, section 6, of the constitution of the order, which of course 
was binding upon plaintiff, provides that — 

"Charters of Grand Lodges may he revoked by the Suprême Lodge, and 
Grand Lodges suspended hy the Suprême Ciiancellor for nonconformity to 
the work, cérémonies or ritual adopted by the Suprême Lodge, for disobedience 
to its légal mandates, and for improper eonduot." 

Article 8, section 9, provides that — 

"Any Grand or subordinate lodge may be suspended or dlssolved, and its 
charter or dispensation forfeited to Suprême or proper Grand Lodge : (1) For 
improper conduct." 

After the second and third grounds are specified, it is further pro- 
vided : 

"But the charter or dispensation shall not be forfeited in either of the 
above cases until the lodge shall hâve been duly notified of Its offense by the 
Suprême Grand Keeper of Records and Seal, and sultable opportunity given 
to ansveer the charges made agalnst it." 

The conventions of the order were to be held biennially, and for this 
reason, apparently, the Suprême Chancellor was given authority sum- 
marily to suspend Grand Lodges for spécifie reasons ; but their char- 
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ters could not fce revoked, except by the Suprême Lodge after notice 
and hearing. The diflference between suspension and removal, whicïv 
corresponds to suspension and revocation in the présent case, is point- 
ed out in Poe v. State, 72 Tex. 625, 10 S. W. 737. But, even if it be 
assumed that plaintiff was entitled to notice before suspension, the 
resuit is the samè, for it had notice and opportunity to be heard before 
the order of suspension was approved and adopted by the convention. 
The constitution of the Order provides that such a hearing shall be 
had before the Gommittee on Appeals and Grievances, and that was 
the procédure in this case. 

Was there substantial groundfor the suspension of plaintiff, aside 
from its refusai to pay the tax in question? This is a fraternal as- 
sociation, and it must hâve been known to this plaintiff that the use of 
such intemperate language as was employed in this "Shocking Condi- 
tions" circular, even if confined to the membership of the order, 
would engender bitterness and. discord and tend to disrupt the order. 
The gênerai publication and dissémination of this circular by plain- 
tiff could hâve sprung from but one motive, namely, the bringing of 
the order into contempt and ridicule. Every tenet of such an organiza- 
tion was violated in the sending broadcast of such a circular. If 
plaintiff had grievances, they might hâve been expressed at the proper 
time and place, and in temperate terms. Such a course would hâve ac- 
complished any legitimate end and subjected plaintiff to no disciplinary 
measures. We are clearly of opinion that the suspension of plaintiff 
was justified and légal, but it does not appear that any hearing has been 
accorded it on the question of the revocation of its charter, and, since 
it was entitled to such a hearing, the decree of the court below in 
setting aside the revocation was correct. 

The decree will be reversed, with costs, and cause remanded, with 
directions to enter a decree in conformity with this opinion. 

Reversed and remanded. 



CLOW et al. v. HOSIER et al. 

(Court of Appeals of District of Columbia. Submitted March 6, 1919. Declded 

May 5, 1919.) 

No. 32(W. 

1. WiLLS <®=>436 — Construction — What Law Govekns. 

Tlie law of Indiana wlil govern tlie interprétation of a will made In 
that State. 

2. Wiixs <S=601(1) — Construction — Estate — Fee Simple — Eeptjgnant Limi- 

tations — "Heies." 

TJnder a will govemed by tho Indiana Law, which left the residue of 
an éstate to a daughter, with a subséquent provision that, if she should 
die without helrs, the residue in her hands should go to certain- persons, 
held, that the subséquent provision did not eut down the absolute estate 
previously given, since the word "hoirs" was not équivalent to "children." 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Héirs.] 

@=9For otber cases see same toplc & KEY-NUMBER In ail Key-Numbered Digests & Indexes 
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Appeal from the Suprême Court of the District of Columbia. 

Bill by Gloveania V. Clow, Marcellus B.. Taylor, Clara E. Hodson, 
and others against Isaiah Hosier, Robert Lansing, Charles H. Butler, 
and others. From a decree dismissing the bill, plaintifïs appeal. Af- 
firmed. 

Charles H. Merillat and C. E. Breckons, both of Washington, D. C, 
for appellants. 

W. W. Scott, E. F. Colladay, and H. S. Barger, ail of Washington, 
D. C, for appellees. 

ROBB, Associate Justice. Appeal from a decree in the Suprême 
Court of the District dismissing appellants' bill. 

In 1865 Clara E. Port, a résident of the state of Indiana, died there, 
leaving a will, which was duly admitted to probate in Indiana. After 
directing payment of debts and other charges, the will provides : 

"Second. Then I glve and devise ail of the residue of my estate to iny 
daughter, Carrle E. Port. 

"ïhird. And if my daughter, Carrle E. Port, should decease and at the time 
of her decease, leave no hoirs, then I glve and devise the residue of my 
estate that may be in the hands of my daughter, Carrle E. Port, or her guard- 
lan, to my brother, Isaiah Hosier, William Lewis Taylor, Enoch S. Taylor, 
David L. Taylor, Marselius R. Taylor, Francis F. Taylor, Clara E. Taylor, 
and Gloviana V. Ballinger, and sald estate shall go into the hands of the sald 
Isaiah Hosier, William I^ewis Taylor, Enoch S. Taylor, David L. Taylor, Mar- 
selius R. Taylor, Francis F. Taylor, Clara B. Taylor, and Gloviana V. Bal- 
linger. The same is to be equally dlvided between the eight named persons in 
sald will. 

"Fourth. I do hereby nominale and appoint my esteemed friend William 
(Ramsey) Hansey guardian of my daughter Carrie E. Port until she arrives 
at the âge of twenty-one years and my said guardian is hereby enjoined to 
give my daughter Carrie E. Port, a good English éducation." 

The beneficiaries named in the third paragraph of the will were 
the brother of testatrix and children of her deceased brothers and 
sisters. Caroline E. Port, referred to in the will as Carrie E. Port, 
was about three years of âge when her mother died. Upon her ar- 
rivai at majority in 1883, her then guardian turned over to her as the 
assets of the estate, after cost of administration and debts had been 
paid and déduction made for cost of the éducation and maintenance 
of the daughter, the sum of $7,394.59. She later became a résident of 
the District of Columbia, and so remained until her death in April of 
1914, never having married. She left a will, which was finally admit- 
ted to probate. 

Appellants in their bill allège that Caroline E. Port, through good 
management, so increased the value of the estate which had come 
into her hands from her mother that at her death it amounted to $31,- 
000; that the estate was impressed with a trust in favor of the bene- 
ficiaries named in the third paragraph of her mother's will, which at- 
tached itself to ail investments and reinvestments ; and such is their 
contention hère. 

[1, 2] As this is an Indiana will, the law of that state must govern 
it's interprétation. In Rogers v. Winklespleck, 143 Ind. 373, 42 N. E. 
746, the first eight items of the will gave to each of the testator's chil- 
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dren a small bequest. By the ninth item there was given to the widow 
the residue of the estate, both real and personal, "subject to a divi- 
sion aniong the aforesaid heirs at her death, in accordance with their 
obédience to her as she shall deem proper." The court pointed out 
that the item devising the residue of the estate, standing alone, carried 
a fee simple absolute; that no estate was left in the testator; and 
that a conclusion to give the children an estate "must be reached from 
words deemed clearly répugnant to those devising the fee." The court 
said : 

"We do iiot question the rule that a fee may be held In trust for future dis- 
tribution, with discrétion in the trustée as to the quantifies into whlch it 
shall be dlvlded and apportioned ; but we do question the possibllity of vesting 
a fee simple absolute in the first taker, and of ingrafting upon that estate an 
élément which deprives it of every essential feature of a fee simple. The in- 
grafted clause must, in every instance, be of such clear and undoubted force 
as to eut down the flrst estate to an estate consistent with such clause, or it 
must fail for repugnancy, or because the testator bas not made his intention- 
manifest." 

It was ruled that the widow took a fee simple absolute. 

In Mulvane v. Rude, 146 Ind. 476, 45 N. E. 659, the court said : 

"When real estate Is given absolutely to one person with a gift over to an- 
otber of such portion as may remain undisposed of by the flrst taker at hls 
death, the gift over is void as répugnant to the absolute property flrst given." 

In support of that ruling the court cited many authorities and ex- 
pressly alluded to Ide v. Ide, 5 Mass. 500, wherein the testator in one 
clause of the will devised to a son Peleg a fee simple absolute. Follow- 
ing this devise were thèse words : 

"And f urtlier it is my wlll that If my son Peleg shall die and leave no lawful 
heirs, what estate he shall hâve to be dlvided between my son John and my 
grandson Nathaniel," etc. 

It was ruled that the intention of the testator that the devisee should 
hâve an unqualified power to dispose of the property devised to him at 
his pleasure rendered the limitation over void for inconsistency. The 
court said: 

"If this construction required any support, It might be added that the 
limitation over is as well of personal property as of real estate; and there 
can be no doubt, from the nature of the personal estate, that the testator 
consldered it liable to the disposition of Peleg, and that at his death no part of 
it mlght be in his possession, as the devise of it was absolute." 

Langman v. Marbe, 156 Ind. 330, 58 N. E. 191, is very much in 
point. There an estate in fee simple was devised to a wife. Other 
clauses of the will then provided that when the youngest child should 
reach the âge of 21 years the property should be divided equally be- 
tween ail the children, provided that if the wife remarried before that 
event the division should take place then. The court said : 

"It is settled law that, when an estate in fee simple Is clearly given a per- 
son, the estate so given cannot be eut down or modifled by subséquent clauses 
in the will, unless the intention to do so is manifest from words as clear and 
certain as those which give the fee-simple estate. * • • It Is évident, 
under the settled rule in this state, that It cannot be said that It was the clear 
intention of the testator, by clauses 3 and 4, to reduce the estate of the widow 
to one for life or years." 
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In the présent case, it of course is conceded that, under second item 
of the will, Carrie E. Port was given an estate in f ee simple. Under 
the third paragraph it is provided that, if the devisee should "at the 
time of her death, leave no heirs, * * * the residue of my es- 
tate that may be in the hands of my daughter Carrie E. Port, or her 
guardian," shall be equally divided among the eight persons named. 
Appellants contend that the word "heirs" is to be read as "children," 
and that, when so read, the provisions of the will are consistent and 
harmonious. That contention does violence to the twice clearly ex- 
pressed intent of the testatrix : First, to the grant in the second para- 
graph of the absolute fee; and, second, to the words (in the very 
paragraph relied upon by appellants) giving the daughter unqualified 
control over and disposition of the estate during her life, with povi^er 
to use it ail. Paragraph 3, therefore, instead of clearly indicating an 
intent on the part of testatrix to eut down the estate previously given, 
quite clearly shows a contrary intent. In other words, it is confirma- 
tory of and consistent with the second paragraph. Certainly, when the 
will is taken as a whole and considered with référence to the rule in 
Indiana, it may not be said that the testatrix manifested a clear in- 
tention, by clause 3, to reduce the estate of the daughter to one for 
life. 

Among the cases cited by appellants is Granger v. Granger, 147 
Ind. 95, 44 N. E. 189, 46 N. E. 80, 36 L. R. A. 186, 190. In that case, 
as the court found: 

"The devise wâs dlstinctly': Fîrst, to Edwin, an estate for the term of his 
natural Ufe, and nothing more; and thls in a clause by itself. In the second 
clause, the devise, after Edwin's d§ath, was 'to the heirs of his body by hln\ 
begotten, if there be any such heirs him surviving,' " etc. 

The différence between that case and this, therefore is too apparent 
to require further comment. 

As to Hayes v. Martz, 173 Ind. 279, 89 N. E. 303, 90 N. E. 309, the 
provisions of the will there bear little analogy to those of the will 
before us, for in that case the first taker was prohibited from the sale 
or disposition of the property involved, and the language used by the 
testator left no doubt as to his intent. 

Without further analysis of the other cases cited by appellants, it 
may be said that they are not in point 

The decree is affirmed, with costs. 

Affirmed. 
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UNITED STATES ex rel. MILWAUKEB SOCIAL DEMOCRAT PUB. 00. v. 

BURLESON, Postmaster General. 

(Court of Appeals of District of Columbia. Submitted March 3, 1919. Decided 

May 5, 1919.) 

No. 3164. 

1. WaB <S=4 — BSPIONAGE ACT — CONSTITTJTIONAUTT. 

Espionage Act June 15, 1917, Is constitutional. 

2. Constitutional Law ©=318 — Due Peocess — Revokino Mailing Peivi- 

LEOE. 

A hearlng given a newspaper by the Thlrd Assistant Postmaster General 
beifore revok-ing Its second-class mailing privilège for violating Espionage 
Act June 15, 1917, constituted due process of law. 

3. PosT Office <â=>14 — Revoking Mailing Pbivilege — Blanket Obdeb fob 

FUTUBE. 

The . Postmaster General's authority to maUe a blanket order refusing 
second-class mailing privilèges In tho future to a newspaper whose previous 
publications had been found to violate Espionage Act June 15, 1917, Is 
doubtful. 

4. Mandamus ®=>7 — Discbetion in Gbanting. 

Mandamus is awarded, net as a matter of right, but In the exercise of 
a Sound judlcial discrétion, and upon équitable prineiples. 

5. Mandamus <S=>10 — To Postmasteb Geneeal fob Revoking Mailing Pbivi- 

legE' — Enemy Publication. 

Where a newspaper's settled pollcy had branded It as an enemy pub- 
lication, the Postmaster General will not be required by mandamus to 
accord second-class mailing privilèges to Its future publications, although 
a différent situation would arise if the newspaper should présent, and the 
department refuse to rec-eive, mailable second-class matter, as deflned by 
Rev. St. i 3877. 

Appeal from the Suprême Court of the District of Columbia. 

Mandamus proceeding by the United States, on the relation of the 
Milwaukee Social Democrat Publishing Company, against Albert S. 
Burleson, Postmaster General of the United States. From a judgment 
dismissing the pétition, relator appeals. Affirmed. 

Chas. Poe, of Washington, D. C, and Henry F. Cochems and Hu- 
bert O. Wolfe, both of Milwaukee, Wis,, for appellant. 

John E. Laskey, U. S. Dist. Atty., and Henry W. Sohon, Sp. Asst. 
U. S. DisL Atty., both of Washington, D. C, and Alfred Bettman, Sp. 
Asst. Atty. Gen., of Cincinnati, Ohio, for appellee. 

ROBB, Associate Justice. Appellant, plaintiff below, petitioned for a 
writ of mandamus to require the Postmaster General, appellee hère, to 
reinstate its newspaper, the Milwaukee Leader, to the privilège of trans- 
portation in the mails as second-class matter. An answer was filed, 
and appellant then interposed eight pleas. Appellee demurred, the de- 
murrer was sustained, and plaintiff declined further to plead, but 
sought and received leave of court to demur to the answer. After 
hearing, the demurrer was overruled, the rule to show cause discharg- 
ed, and the pétition dismissed. 

The Milwaukee Leader is a daily newspaper published at Milwaukee, 
Wis. (Its editor was recently convicted and sentenced for violation 

<S=>For other cases see same topic & KBY-NUMBER in aU Key-Numbered Dlgests & Indexes 
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of the Espionage Law [Act June 15, 1917, c. 30, 40 Stat. 217]). In 
September of 1917 the paper was notified by the Post Office Depart- 
ment that, in accordance with Act March 3, 1901, c. 852, 31 Stat. 1107, 
it would be accorded a hearing by the Department as to whether its 
second-class mail privilège should be revoked; the contention of the 
Department being that the publication was in conflict with the provi- 
sions of the Espionage Act of June 15, 1917 (40 Stat. 217). Appe- 
lant sent its editor to Washington, and a hearing was had before 
the Third Assistant Postmaster General. That officiai, before whom 
such hearings are held, reached a conclusion adverse to appellant Up- 
on review by the Postmaster General, the décision was affirmed. The 
answer allèges that by the représentations and complaints of loyal citi- 
zens, and from personal reading and considération of the issues of the 
publication in question, from the date of the déclaration of war down 
to the time of the hearing: 

"It seemed to this respondent, In the exercise of hls judgment and discré- 
tion and in obédience to the duty on him reposed, as well by the gênerai stat- 
utes as by the spécial provisions of the Espionage Law, that the provisions of 
the latter act were sj'stematically and continually violated by the relator's 
publication." 

Included in the answer are many excerpts from appellant's publica- 
tion between June 16, 1917, and September 27th of that year. The 
appellee, in his answer, says that in his judgment thèse and other ar- 
ticles in appellant's publication évince a purpose and intent on its 
part — 

"to willfully make or convey false reports or false statsments, with Intent to 
interfère with the opération or suecess of the military or naval forces of the 
United States, to promote the suecess of its enemies during the présent war, 
and willfully cause and attenipt to cause insubordination, disloyalty, mutiny, 
and refusai of duty in the military or naval forces of the United States, and 
to willfully obstruct the recruiting or enlistment service of the United States, 
to the injury of the service and of the United States." 

[1,2] The constitutionality of the Espionage Act has been sus- 
tained by the court of last resort. Schenck v. United States, 249 U. 
S. 47, 39 Sup. Ct. 247, 63 L- Ed. 470, decided in the Suprême Court of 
the United States March 3, 1919; Frohwerk v. United States, 249 
U. S. 204, 39 Sup. Ct. 249, 63 L. Ed. 561 ; Debs v. United States, 249 
U. S. 211, 39 Sup. Ct. 252, 63 !.. Ed. 566, decided by the Suprême Court 
March 10, 1919. The hearing accorded appellant amounted to due 
process. Palmer v. McMahon, 133 U. S. 660, 10 Sup. Ct. 324, 33 L. 
Ed. 772; Pittsburgh, C, C. & St. L. R. Co. v. Backus, 154 U. S. 421, 
14 Sup. Ct. 1114, 38 L. Ed. 1031 ; Londoner v. Denver, 210 U. S. 373, 
28 Sup. Ct. 708, 52 L. Ed. 1103; Smith v. Hitchcock, 226 U. S. 53, 33 
Sup. Ct. 6, 57 L. Ed. 119. 

Under the provisions of the Espionage Act (title 12, §§ 1 and 2, 
[Comp. St. 1918, §§ 10401a, 10401b]), every new.spaper or other pub- 
lication, in violation of any of the provisions of the act, or containing 
any matter advocating or urging treason, insurrection, or forcible ré- 
sistance to any law of the United States, is declared nonmailable. We 
shall not review the articles from appellant's publication set forth in 
the answer, for when they are taken as a whole, and considered in con- 
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nectîon with the cîrcumstances under which they were prînted, we 
think the conclusion reached by the Postmaster General as to their 
purpose and effect was warranted. No one can read them without be- 
coming convinced that they were printed in a spirit of hostility to 
our own government and in a spirit of sympathy for the Central Pow- 
ers; that, through them, appellant sought to hinder and embarrass 
the government in the prosecution of the war. 

[3-5] There would Se no question, in our view, as to the authority 
of the Postmaster General to refuse the privilège of the mail to 
many, if not ail, of the issues of appellant's publication between the 
dates mentioned, because they fall within the inhibition of the statute. 
A more difficult question is presented, however, when we corne to con- 
sider the right of the Postmaster General to make a blanket order re- 
fusing the second-class mail privilège to that publication in the future, 
which in practical effect is a refusai of mail privilèges. The statute 
contains no express grant of such authority. This is significant, in 
view of the fact that Congress deemed it necessary to grant such au- 
thority in respect to "any f raudulent lottery, gift enterprise, or scheme 
for the distribution of money," etc. Section 3929, R. S. But if the 
authority of the Postmaster General in the premises be doubtful, it 
by no means follows that appellant is entitled to invoke this extraor- 
dinary remedy. For three months, at least, appellant's publication had 
been injecting subtle poison into the public mind, "with intent," as 
found by the Postmaster General, "to interfère with the opération or 
success of the military or naval forces of the United States." Manda- 
mus, a remédiai process, is awarded, not as matter of right, but in the 
exercise of Sound judicial discrétion and upon équitable principles. 
Duncan Town Site v. Lane, 245 U. S. 308, 38 Sup. Ct. 99, 62 L. Ed. 
309 ; Arant v. Lane, 249 U. S. 367, 39 Sup. Ct. 293, 63 L. Ed. 650, 
decided by the Suprême Court on March 31, 1919. The settled policy 
of the appellant having been such as to brand it as a hostile or enemy 
publication, we are not disposed, in the circumstances of the case, to 
extend to it the benefits of this équitable remedy. Should it présent 
for transportation in the mails "mailable matter of the second class" 
(section 3877, R. S.), and the Department should refuse to receive it, 
a différent case would be presented. There is no showing hère of 
such offer and refusai. 

The jud^ment is affirmed, with costs. 

Affirmed. 



WEISBERG V. UNITED STATES. 

(Court of Appeals of District of Columbia. Submltted Aprll 1, 1919. Decided 

May 5, 1919.) 

No. 3229. 

1. EMBEZZEifENT ®=»11(1) — LARCENY iS=»15(3) DISTINCTION. 

A transfer wagon driver, who wrongfully converted sugar while hauliug 
it from a railroad station, held guilty of larceny, and not embezzlement. 

©=sFor other cases see same toplc & KBY-NUMBBR In ail Key-Numbered Dlgests & Indexes 
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2. IiARCENT <g=s>27 — Receiving Stolen Goods <S=6 — Pbincipai» 

Although, under Code of Law 1901, § 908, a défendant, persuadlng a 
transfer wagon driver to wrongfully sell hlm sugar and dlrectlng him to 
unload It at a nearby store, is made a légal principal in the larceny, yet, 
since he was net présent when the actual unloadlng or theft occurred, he 
was merely an artlficial and not an actual principal, and may be con- 
victed for the distinct offense of receiving stolen goods. 

Appeal from the Suprême Court of the District of Columbia. 
Jacob Weisberg was convicted of receiving stolen goods, and appeals. 
Affirmed. 

Henry E. Davis and Joseph B. Stein, both of Washington, D. C, 
for appellant. 

John E. Lasky, U. S. Atty., and James J. O'Leary, Paul B. Crome- 
lin, and J. B. Archer, Jr., Asst. U. S. Attys., ail of Washington, D. C. 

ROBB, Associate Justice. Appellant, défendant below, was convict- 
ed of the crime of receiving stolen goods and sentenced to imprison- 
ment for three years. 

For the government, John Chatt, a colored driver for the Jacobs 
Transfer Company, testified that upon one occasion, when he was 
passing defendant's grocery store, défendant came out and ofifered 
to buy anything he (witness) might get hold of , whether stolen or not ; 
that upon the occasion in question witness got a consignment of 
30 bags of sugar from Pennsylvania Depot, to be delivered at a place 
beyond defendant's place of employment ; that — 

"défendant stopped hlm before he went down to get the sugar, • • * and 
he got the sugar on [the 30 bags], and came by and sold 500 pounds of it ; did 
not carry the sugar back to the Jacobs Transfer place and deliver it from 
there, did not carry it anywhere, except from the dépôt up to defendant's 
place, and told défendant he had this sugar and sold 500 pounds of it for $18." 

Witness further testified that after he had sold the sugar to de- 
fendant — 

"he took it to the alley between E and F, around back of the Continental 
Hôtel, a little store on the corner of the alley ; doesn't know whose store it is ; 
défendant told him to take it there, and he took it there and çut the sugar in 
the store. Défendant paid him for the sugar at the junk shop, after he took 
the sugar around, right after he delivered the sugar, about 20 minutes." 

Défendant testified that Chatt — 

"came over to the junk shop and brought a ticket, and said that witness' 
wtfe sent him for the sugar ; that she had no money to pay for it, and he 
brought a slip for $19, and said witness' wife sent him. * * * Chatt said 
his (defendant's) wife didn't hâve any money, and sent hlm to the junk shop, 
and he paid Chatt over there." 

On cross-exartlination défendant said : 

"Chatt had fhe sugar with him ; said his (witness') wife sent him over to 
where he (witness) worked ; that witness should pay hlm for the sugar, and 
witness told him to carry it around to the store aad he would pay him (Chatt)." 

[1,2] Under the évidence Chatt clearly was guilty of larceny and 
not embezzlement. Talbert v. United States, 42 App. D. C. 1. As 

^=For other cases see saine topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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to the défendant, he contends that since the évidence shows he advised, 
incited, or connived at the offense (Code, § 908), he was a principal 
in the larceny, and therefore could not be convicted of receiving stolen 
goods in the theft of which he had participated. 

The aiithorities are not in harmony upon this question. It has been 
held that a prosecution for receiving and concealing stolen goods 
may be maintained against one who was présent and aiding in the com- 
mission of the larceny, and received the goods from the actual princi- 
pal. Smith V. State, 59 Ohio St. 350, 52 N. E. 826; Jenkins v. State, 
62-Wis. 49, 21 N. W. 232; Adams v. State, 60 Fia. 1, 53 South 451, 
Ann. Casr. 1912B, 1209. Other courts, however, hâve taken a less 
comprehensive view of the question, holding that, notwithstanding the 
défendant may hâve been an accessory before the fact and under stat- 
utory provisions a principal, if he was not présent at the actual time of 
the conversion of the goods, he may be held for receiving them after 
theft. People v. Feinberg, 237 111. 348, 353, 86 N. E. 584; People 
V. Thompson, 274 111. 214, 219, 113 N. E. 322; People v. Rivello, 39 
App. Div. 454, 57 N. Y. Supp. 420. The latter was the view of Whar- 
ton (Wharton on Cr. Lavv [9th Ed.] vol. 1, § 986), and has been adopt- 
ed by us. While under the rule early prevailing in England the re- 
ceiver of stolen property from the thief, where there was présent the 
intent to assist the thief in depriving the owner of the property, was 
an accessory to the larceny (State v. Sakowski, 191 Mo. 635, 90 S. W. 
435, 4 Ann. Cas. 751; State v. Weston, 9 Conn. 527, 25 Am. Dec. 
46; Ex parte Sullivan, 84 Neb. 493, 121 N. W. 456, 28 L. R. A. [N. 
S.] 750), under the prevailing modem rule the crime of receiving 
stolen goods is a substantive offense, separate and distinct from the 
larceny itself (People v. Feinberg, 237 111. 348, 352, 86 N. E. 584; 
State V. Fred, 152 Mo. 100, 53 S. W. 416; 17 R. CL. 84). The rea- 
son, of course, why one who actually participâtes in the conversion 
and asportation of the property may not be successfully prosecuted for 
receiving the stolen goods is that a single act may not constitute both 
a larceny and a receiving of the stolen goods. State v. Honig, 78 Mo. 
249, 253. AU who actually participate in the conversion are not 
mère accessories, or under statute artificial principals, but principals 
in fact as well as in law. Although one not actually présent may be 
an artificial or indirect principal under statute, the fact that he was 
not présent renders it possible for him, by receiving the goods from 
the actual thief, to commit the crime of receiving stolen goods. In 
other words, this crime of receiving stolen goods being substantive and 
independent, there is no inconsistency in holding that it may be com- 
mitted by such an artificial principal, where his acts foUow the actual 
commission of the larceny. 

In the présent case there was évidence warranting a finding that 
the défendant was not présent when the actual conversion of the 
sugar took place. There was, therefore, no merger of the two offenses, 
for in fact and in law, when défendant thereafter paid Chatt for the 
sugar, knowing of the completed act of larceny by Chatt, he rendered 
himself Hable to conviction for receiving stolen goods. Chatt testi- 
fied that he got a load of 30 bags of sugar, drove by the junk shop 
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where défendant was employed, and was instructed by défendant 
to take 500 pounds, or 5 bags, around to defendant's store. This 
he did, and returned to the junk shop, where défendant paid him for 
the sugar. Défendant himself testified that his wife sent Chatt around 
to the junk shop, "and witness told him to carry it [the sugar] around 
to the store and he would pay him." In other words, ail the évidence 
tended to show that the actual conversion of the sugar by Chatt took 
place after Chatt stopped at the junk shop with the load. The crime 
of larceny was not completed until the ségrégation of the sugar took 
place, and there is no pretense that défendant was présent at that 
time. Under the statute, therefore, he was a mère artificial principal, 
and not an actual one; that is to say, he was subject to the same pun- 
ishment as though he actually had assisted in the final act of larceny. 
But that does not prevent his prosecution for the distinct offense of re- 
ceiving stolen goods. 

We hâve carefully considered the other assignments of error but 
hâve found no merit in them. The judgment, therefore, must be af- 
firmed. 

Afîirmed. 



COGSWELL V. COGSWBLIi. 

(Cîourt of Appeals o£ District of Columbia. Submitted March 7, 1919. Decided 

May 5, 1919.) 

No. 3205. 

Marbiage ©=560(7) — Annxilment — Impboper Relations Before Maeriage. 

Where husband and wife sustained Iraproper relations before niarriage, 
the wife's wrltten confession, made In anger, that plaintifE husband was 
not the father of her child, does not warrant an annulaient decree, in 
absence of Independent corroboratlng facts, In view of Code of Law 1901, 
§ 964, providing that marrlage shall not be annulled wlthout proof, and 
that admissions in defendant's answer shall not dispense with necessity of 
other évidence, etc. 

Appeal from the Suprême Court of the District of Columbia. 

Suit for annulment of marriage by James W. Cogswell against Ruby 
A. Cogswell. I^rom a decree dismissing his pétition, complainant ap- 
peals. Affirmed. 

R. F. Downing and M. A. Easby-Smith, both of Washington, D. C, 
for appellant. 
Bruce Baird, of Washington, D. C, for appellee. 

ROBB, Associate Justice. This appeal is from a decree in tlie Su- 
prême Court of the District, dismissing appellant's pétition for the an- 
nulment of his marriage with appellee. 

At the time of the marriage appellee was 16 and appellant 19 years 
of âge. The parties had sustained improper relations prior to the mar- 
riage, and, according to appellant's testimony, "about 71^ months" 
after these^ relations commenced, and subséquent to the marriage, ap- 

@=3Foi other cases see same topio & KEY-NtlMBER in ail Key -Numbered Digests & ladexns 
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pellee gave bîrth to a child. Appellant then accused his wife of un- 
chastity, which she denied. He remained in the house with her until 
she recovered, but had no marital relations with her. Thereafter his 
wife frequently importuned him to return to her, which he refused 
to do, and finally, on one occasion, "she admitted in a moment of anger 
that the child was not his." At his request she thereupon wrote in 
pencil that he was not the father of her child. Thereafter an at- 
tempt was made by the wife to compel her husband to support her, 
and a hearing was had in the juvénile court. The statement her 
husband had procured f rom her relative to the parentage of her child 
was produced by appellant's counsel, she admitted its genuineness, 
and the case then was noUe prossed. Shortly thereafter this pétition 
was filed, and there foUowed another attempt by the wife to compel 
appellant to support her. The resuit was the same as at the first 
hearing, and for the same reason. The wife did not testify in the 
présent case, but, at the request of the court, there was introduced 
the original application for the marriage license, wherein appellant 
had made oath that he was 22 and appellee 19 years of âge. 

Section 964 of the Code provides that no decree for a divorce or 
decree annulling a marriage shall be rendered on def ault without proof ; 
"nor shall any admission contained in the answer of the défendant be 
taken as proof of the facts charged as the ground of the apphcation, but 
the same shall, in ail cases, be proved by other évidence." In Mishal- 
owicz v. Mishalowicz, 25 App. D. C. 484, it was ruled that this pro- 
vision of the Code is déclarative of the gênerai rule of practice in such 
cases and was not intended to prohibit ail évidence of confessions 
that may hâve been made by a party. "But," said the court, "to war- 
rant a decree of divorce the confessions must be well established, 
direct, and certain, free from suspicion of collusion, and corroborated 
by independent facts and circumstances." 

The confession in this case is in two Unes, and was originally ob- 
tained under circumstances not at ail persuasive of its verity. The 
husband and wife were alone, and he admits it was given "in a moment 
of anger." The wife's subséquent conduct in seeking to compel her 
husband to support her and the child was inconsistent with this confes- 
sion. Indeed, one of appellant's witnesses testified that at the second 
hearing in the juvénile court — 

"Mrs. Oogswell said that plalntlff had deserted her and had fallcd to contrlb- 
ute anything to thé support of her and their child slnce the blrth of the child." 

We fail to find that this confession is "corroborated by independent 
facts and circumstances." It amounted -to nothing more than would 
the testimony of appellee, had she taken the stand, and such testimony 
the statute in eflfect déclares to be insufficient. 

The decree is affirmed, with costs. 

Affirmed, 
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PENNSYLVANIA R. CO. v. SWIFT & CO. 

(Circuit Court of Appeals, Thlrd Circuit. July 1, 1919.) 

No. 2368. 

X. Cabbieks <S=>211 — LivE Stock — Feeding — Interstate Shipment — Liabili- 
TY FOR Feeding. 

Act Gong. June 29, 1906 (Comp. St §§ S651-8654), "to prevent cruelty to 
animais in transit," does not conteinplate a dlvided, dual duty, but a sin- 
gle, unltary one to feed and water cattle In Interstate transit, and tbe 
shipper may not escape liability for a part of the feed so furnished by 
tbe carrier under government inspection, because shipper placed a part of 
tbe required feed in tbe car without such inspection, prior to sblpping. 

2. Carriers ©=211 — Interstate Shipment op Live Stock — Feeding. 

A carrier eannot recover from shipper tbe priée of feed placed In the 
cars by virtue of tbe provisions of Act Cong. June 29, 1906 (Comp. St. i§ 
8651-8654), requiring feeding in transit. 

3. Carriers <S=3211 — Live Stock — Feeding in Interstate Transit — Con- 

TBACT— IMPLIED FROM CTJSTOM PLEADINQ. 

A carrier eannot recover from shipper the price of feed furnished and 
placed In cars upon an Implied contract from acqulescence in such prae- 
tlce, wbere no clalm of impUed contract was asserted in the statement ot 
claim filed or submltted to tbe jury and not pleaded, although there was 
sufficient évidence to warrant the issue. 

In Error to the District Court of the United States for the Eastem 
District of Pennsylvania ; Oliver B. Dickinson, Judge. 

Action by the Pennsylvania Railroad Company against Swift & 
Ce. Judgment for plaintiff, and défendant brings error. Judgment 
reversed, and cause remanded. 

R. D. Rynder, of Chicago, 111., and M. Hampton Todd, of Phila- 
delphia, Pa., for plaintiflf in error. 

John Hampton Barnes, of Philadelphia, Pa., for défendant in er- 
ror. 

Before BUFFINGTON and WOOLLEY, Circuit Judges, and 
HAIGHT, District Judge. 

BUFFINGTON, Circuit Judge. In the court below the Pennsyl- 
vania Railroad Company sued Swift & Co., the owner and shipper 
of certain cattle, for food furnished said cattle at the stockyards in 
Pittsburgh while in Interstate transportation. The cattle were receiv- 
ed by the railroad at Chicago. At the end of a 28-hour run they 
reached Pittsburgh. Swift & Co., who were large shippers, had made 
no provision for feeding and resting their cattle at Pittsburgh. That 
duty, under the statute hereafter quoted, fell on the railroad, and it 
had provided proper pens in the stockyards at Pittsburgh' for thus 
feeding, watering, and resting the cattle. Into this same yard came 
trains of cattle which had carried cattle for 28 hours from Chicago 
without being unloaded. There came also other trains of cattle which 
had been rested and fed at Crestline, Ohio, and which had been birt 
15 hours in transit without feeding. As both the 15-hour and the 

€=^For otber cases see same topic & KQY-NUMBEH in ail Key-Numbered Dlgests & Indexes 
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28-hour cattle were unloaded at any of the Pittsburgh pens indif- 
ferently, and as a larger feed had to be given the 28-hour cattle, 
the railroad, in order to better handie the feeding, unloading, and 
reloading of the cattle, placed in the feeding racks of the pens, in 
advance of the arrivai of ail cattle, 150 pounds of feed. In the case 
of the Crestline, or 15-hour, cattle, this was ail they got at Pitts- 
burgh. But in the case of the Chicago, or 28-hour, cattle, the rail- 
road furnished at Pittsburgh an additional 100 pounds of feed. If 
this extra 100 pounds were placed in the racks of the resting pens, 
it would hâve occasioned great delay and inconvenience, because in 
that case the Crestline cattle would hâve to be kept out of the pens 
where this extra 100 pounds was placed for the Chicago cattle. The 
railroad company, therefore, instead of placing such extra 100 pounds 
in the racks of the resting place, placed it in the standing cars, where 
the Chicago cattle would eat it after they left the pens. In this way, 
the cattle had more time for rest in the pens, the railroad could bet- 
ter and more expeditiously handie the traffic, and the cattle had some 
food to eat in transit if they so desired. The government had its 
inspectors at Pittsburgh, to see that this humane statute was duly ob- 
served. 

Before Swift & Co. shipped their cattle at Chicago, they placed 
150 pounds feed for each animal in the cars, and, regarding such 
150 pounds as a partial feeding of the 250 pounds, which ail parties 
concède is a proper feeding for a 28-hour run, Swift & Co. notified 
the railroad company to feed only 100 pounds to the cattle in the 
Pittsburgh rest pens. Their contention was that the 150 pounds they 
themselves placed in the cars in Chicago and the 100 pounds placed 
by the railroad company in the pens at Pittsburgh under their order 
constituted the proper feeding of 250 pounds, which, as we said, ail 
parties agrée was the proper amount to be fed during or at the end 
of a 28-hour run. For this extra 100 pounds thus fed by the rail- 
road company, Swift & Co. paid the railroad. The railroad com- 
pany, on its part and as it appears in accordance with the require- 
ments of the government inspectors at Pittsburgh, contended that, the 
duty of feeding the cattle during' the entire trip not having been as- 
sumed by Swift & Co., said duty could not be divided, and that the 
entire duty was imposed on them, viz. to furnish the proper 250 
pounds of feed to the cattle when they came to Pittsburgh. The 
railroad, therefore, instead of restricting itself to the 100 pounds of 
feed which Swift & Co. desired fed at Pittsburgh, fed 150 pounds 
additional, 50 pounds of which, in addition to the 100 pounds de- 
sired by Swift & Co., they placed in the pens, and the other 100 
pounds of which they placed in the standing cars. Swift & Co. paid 
for 100 pounds of the 150 pounds placed in the pens, and denied 
their liability to pay the additional 50 pounds placed in the pens. For 
this 50 pounds, which we will call the "contested pen feed," the 
railroad brought this suit, and for the 100 pounds placed by the 
railroad in the cars, and which we will call the "contested car feed," 
the railroad also brought suit. Having recovered judgment for both 
thèse items in the court below, Swift & Co. sued out this writ of 
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error, and the fundamental question involved is the construction of 
Act Cong. June 29, 1906, c. 3594, 34 Stat. 607 (Comp. St. ,§§ 8651- 
8654), entitled "An act to prevent cruelty to animais while in transit." 
So far as pertinent to the présent case, that act provides : 

"That no railroad * ♦ * transporting cattle • * • through another 
State * • * shall confine the same In cars * • • for a period longer 
than twenty-elght consécutive hours without unloadlng the same in .a humane 
manner into properly equipped pens for rest, water, and feeding, for a period 
of at least five consécutive hours." 

It f urther enacts : 

"The animais so unloaded shall be properly fed and watered durlng such 
rest either by the owner or person having custody thereof, or in case of hls 
default in so dolng, then by the railroad, • • * at the reasonable ex- 
pense of the ovifner; * * • but nothing in this section shall be construed 
to prevent the ov^ner or shipper of animais from furnishing food therefor, If 
he so desires." 

There is a radical différence between Swift & Co. and the De- 
partment of Agriculture as to the proper construction of the stat- 
ute, and therefore as to the proper performance of the statiitory duty 
of feeding, but when their différences are analyzed it is clear that 
both Swift & Co. and the Agricultural Department are in substan- 
tial accord that the proper amount of feed for a 28-hour transit is 
250 pounds, and it is on that theory that Swift & Co. had fed 150 
pounds when they shipped the cattle at Chicago and directed the 
railroad to feed the 100 pounds additional at Pittsburgh. Where they 
differ in the construction and application of the statute is as to when, 
where, and by whom the 250 pounds should be fed to.the cattle. It 
will thus be seen that the question in issue is really a test one be- 
tween the shippers of cattle and the Department of Agriculture, and 
that the railroad's only course was to comply with whatever the law 
meant and its proper application. 

[1] After careful considération, we are of opinion the construc- 
tion of the law contended for by the government is the proper one. 
The law gives the owner and shipper of cattle the option of perform- 
ing the statutory duty of feeding his cattle in transit, but if he does 
not assume that statutory duty the act compels the railroad to perform 
it. Manifestly, the statute does not contemplate a divided, dual duty, 
but a single, unitary one, which the owner primarily has the right to 
perform ; or, if he does not assume the duty, the railroad must. To 
hold the duty was a divisible one would resuit, not only in neglect of 
the cattle, but in the absence of that governmental inspection of the 
cattle in transit, which safeguards them from unnecessary suffering. 
From this it follows that if the duty is a unitary one, if the shipper 
does not assume that duty in its entirety, and if it is cast on the 
railroad, the shipper cannot hamper the railroad with conditions, or 
by any voluntary part performance on its part add to or detract from 
the railroad's obligation to perform the statutory duty in its entirety. 
Now, the statute compels the railroad, after a transit of 28 hours, 
to unload the cattle "in a humane manner, into properly equipped pens 
for rest, water, and feeding, for * * * at least five consécutive 
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hours," and that "the animais so unloaded shall be properly fed and 
watered during such rest." In carrying out that statutory require- 
ment, the railroad has provided at Pittsburgh, at the terminus of a 
run which is approximately 28 hours from the great cattle shipping 
point of Chicago, suitable pens, with facilities for rest, water, and 
feed. The government has its inspectors at Pittsburgh, to see that the 
provisions of the law are complied with, and, as we hâve noted, the 
unquestioned fact is that a 250-pound feed given at Pittsburgh would 
comply with the statute and fit the cattle for the next long-hour run 
of the joumey east. The railroad having thus provided water, food, 
and rest facilities at Pittsburgh, and the propcr amount of food for 
the cattle at that point being 250 pounds, and the cattle owner not 
having exercised his primary right of assuming the duty in its en- 
tirety, it inevitably follows, in our judgment, that no voluntary act of 
the shipper in partially feeding, without governmental inspection, the 
cattle at other times and places can lessen the duty of the railroad to 
provide proper food at the rest pens at the end of the 28-hour transit. 
It follows, therefore, that when gwift & Co., who had volunteered to 
place 150 pounds of food in the cars before the cattle started from 
Chicago, sought to prevent the railroad from furnishing more than 
100 pounds of food to the cattle at the end of the 28-hour run in 
Pittsburgh, this was an unwarranted effort to prevent the railroad 
from performing its fuU statutory unitary duty at Pittsburgh. Such 
being the case, it follows, therefore, in. so far as the item of "con- 
tested pen feed" is concerned, namely, the 50 pounds additional which 
the railroad sought to recover, it was clearly entitled to recover, and 
to that extent the verdict and judgment of the court below was jus- 
tified. 

[2,3] Turning next to the item of "contested car feed," it is quite 
clear to us that, if such 100 pounds of extra food could hâve been 
and had been placed in the pens and there fed to the cattle, the rail- 
road Company would hâve been entitled to recover therefor. But, in 
point of fact, it did not place it in the pens, but placed it in the cars, 
where the animais could get it after leaving the pens. Counsel for 
the railroad now concède at bar that the placing of this food in the 
cars was not justified by the statute, but assert that the railroad is 
entitled to recover the price of the food thus furnished, because of an 
implied contract of Swift & Co. to pay for it, which it allèges arose 
from its acquiescence in that practice. In other words, they claim the 
right of recovery upon an implied contract, and they contend that the 
existence of such a contract was submitted to the jury and deter- 
mined in the railroad's favor. Had such been the case, this judgment 
would bave been justified in its entirety, but, unfortunately for the 
contention of the railroad, this cannot be donc, for two reasons : 
First, no claim on such an implied contract is asserted in the state- 
ment of claim filed ; and, second, the question of the existence of such 
a contract was not submitted by the court to the jury. As to the 
first point, the statement of claim is based wholly on the right of the 
railroad to recover this "contested car feed" item as a performance of 
a statutory duty, and there is no référence whatever to any implied 
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coritract arising from the acquiescence of Swift & Co. Therefore 
under the pleadings that fact was not in issue. As to the contention 
that such unpleaded issue was submitted to the jury and found in 
the defendant's favor, an inspection of the charge shows that this is 
not the case. It is true it was assumed by the court in its charge 
that there was such a contract, and virtually the jury was directed so 
to find ; but, in point of fact, that issue was not submitted, and there- 
fore such issue cannot be taken as a fact determined by the jury's 
verdict. It follows, therefore, that this portion of the verdict can- 
not be sustained. We deem it proper, however, to say that, in view 
of the fact that there was évidence on that subject which would hâve 
warranted the submission of that issue to the jury had it been raised 
by the pleadings, and as the case must go back for retrial, we see no 
objections to the railroad company, by proper amendment, assert- 
ing such grounds of recovery and raising this question, so that the 
liability of Swift & Co. on this implied contract, arising from ac- 
quiescence, may be determined. We also deem it proper to say we 
find no error in the court's admission in évidence of the departmental 
circular concerning proper feeding, and, moreover, there was really 
no dispute in the case but that 250 pounds was a proper feeding for a 
28-hour run. 

The judgment below is reversed, and the case remanded for further 
proceedings in accord with this opinion. 



ISSENHUTH V. KIRKPATRICK. 

(Circuit Court of Appeals, Elghth Circuit. May 29, 1919.) 

No. 5279. 

!• Action <S=22 — Action at Law— Fraud. 

Action is one at law; the complalnt, though alleging a sale of stock 
by plaintlfC to défendant, in which défendant made fraudulent représen- 
tations, which were relied on by plaintlfC, not offering to return the stock 
nor seeking cancellation of plaintiff's notes given in part payment, but 
asking only for money judgment equal to money he had pald and his un- 
paid notes. 

2. Election of Remédies <g=33(2) — Inconsistent Remédies— Sales. 

It is an élection between inconsistent remédies, preventing subséquent 
change, where one, defrauded in a purchase and knowlng the facts, brlngs 
action for damages, instead of rescinding and suing for what he had 
paid. 

S. Election of Remédies <S=9 — Opération— Change by Statute. 

The rule that one, having with knowledge of the facts made an élec- 
tion between inconsistent remédies, abandons the other and may not elect 
again, Is not changea by Judicial Code, § 274a (Comp. St. § 1251a), au- 
thorizing a party to amend his pleading, to obviate objection that action 
was brought on the wrong side of the court. 

4. Jury <s=>31(1) — Deprivation of Right — Tkansfeb to Equity Docket. 

For the court to permit a transfer of action at law for fraud in a sale 
to the equity docket is an error afCecting the substantial right of dé- 
fendant to a Jury trial, requlring reversai. 

«gcaPor other cases see Bame toplo & KEY-NUMBER in ail Key-Numbered Dlgesta & Indexes 
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Appeal £rom the District Court of the United States for the District 
of South Dakota; Franlc A. Youmans, Judge. 

Action by R. H. Kirkpatrick against Charles C. Issenhuth. Decree 
for plaintifï, and défendant appeals. Reversed, with directions. 

In the lower court the plalntifif, Kirkpatrick, flled a bill of complalnt 
against the défendant, Issenhuth, alleglng that Issenhuth had sold hlm, in 
June, 1912, 250 shares of the capital stock of the United Mercantile Agency, 
hereafter referred to as the company, and that he had œade the purchase re- 
lylng on false and fraudulent représentations made by the défendant and 
known by hlm to be false. Tlie plalntlfC alleged that he had paid the défend- 
ant $3,000 in cash for the stock, had executed a sériés of notes for the re- 
maining $2,000 of the purchase price, one payable each month after the sale, 
and had paid flve of thèse notes. The représentations alleged were, in sub- 
stance, that Issenhuth had stated that the company was in a sound flnancial 
condition, doing a large and extensive business, and was a solvent and grow- 
ing institution ; that the stock, of the par value of $100 per share, was worth 
and was selling In the open market for $200 per share; that défendant had 
himself invested $26,000 in the company's stock, and desired more, but was 
unable to obtaln it because the company had sold ail of the stock that It wlsh- 
ed to sell, and the only stock that could be obtained was stock reserved by 
the company for district managers of new offices, and that the Omaha office 
had had allotted to it $5,000 worth of the stock, which the person who was 
to be district manager must buy; that the company was not in need of mon- 
ey, and it would take $3,000 in cash and $2,000 in notes for the stock, which 
was not the stock of Issenhuth, but treasury stock of the company; that in 
considération of the payment of the $5,000 for this stock the plaintiflf would 
be made the district manager at Omaha, and would receive a salary of $150 
per month for two years ; that défendant claimed to be the district manager 
at Omaha, and that hls position with the company required that he should 
go to new clties and open and establish offices of the company and flnd dis- 
trict managers to take sufficient stock to hold such positions. 

The plaintlff averred that Issenhuth dld not sell plaintitï treasury stock, 
but caused the company to take up the certificates for 250 shares that the de- 
fendant had owned, and to issue an équivalent amount of shares to the plain- 
tiff, and that plaintlfC turned over thèse shares to défendant as security for 
the payment of hls notes for the unpaid $2,000 of the purchase price. He 
charged that the $3,000 he paid went directly to défendant and was kept by 
hlm, and that his notes which he made payable to the company were at once 
indorsed without recourse to the défendant, and still belonged to défendant 
and were in his possession. The plaintifC concluded by alleglng that the com- 
pany soon was declared bankrupt and ceased business ; that he lost his posi- 
tion as district manager and his salary as such manager ceased; that the 
considération for which plalntifE paid défendant the money and gave the 
notes had entirely failed. Whereupon he prayed Judgment against the de- 
fendant for $5,000 and interest thereon from the date of the sale. 

The answer denied generally the allégations of fraudulent représentations, 
set forth some affirmative défenses, and alleged as a counterclalm the 19 
notes slgned by plaintlff, made payable to the company and assigned to the 
défendant, and prayed judgment for the amount thereof. 

Plalntiff's reply admitted the exécution of the notes, and that défendant 
was the owner and holder of them. The prayer of the reply was that the 
amount due on the notes be offset against the $5,000 and interest sought to 
be recovered in the plaintiff's complalnt, and that plaintlff hâve judgment for 
the différence, and that the notes set forth in the defendant's counterclaim 
be deposited in court and canceled. 

The case came on for trial, and a jury was impaneled, and the plaintlff 
produced évidence endeavoring to support the allégations of his pétition. The 
défendant then requested the court to instruct the jury that a verdict should 
be returned in favor of the défendant. After a colloquy between court and 
counsel, in which plalntifC's counsel claimed that the action was not brought 
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as a suit for rescission, but as an action for decelt, and the court had indi- 
cated that the motion would liave to be sustalned, tlie plaintlff asked to Iiave 
tlie case transferred to the equlty dofket, and an order was made, over the 
objections of the défendant, transferring the case, with leave to the parties 
to amend thelr pleadings. The jury was discharged from further considéra- 
tion of the case, and the évidence of the défendant was produced, and further 
évidence was given on behalf of the plaintlff in rebuttal. 

Afterwards amended pleadings were flled, the plaintlff adding to the allé- 
gations made in his former complaint an offer to restore and to return to the 
défendant the certificate for 250 shares of stock in the company whlch was 
then in defendant's possession. Ile also alleged that the défendant still re- 
tained the 19 promissory notes that he had given, that they could be assigned 
to différent persons, and the prayer was that the contract of sale of the 
shares of stock be resclnded and canceled, that the notes he returned and can- 
eeled, that the certificate for shares of stock be returned to the défendant, 
and for Judgment for $3,250, the amount that plaintlff had paid to the de- 
fendant and for équitable relief. 

An answer was flled to this ainended bill of complaint, and the flndings and 
decree of tlie court were in favor of the plalntiff and in accordauce with the 
prayer of the amended bill. The défendant has appealed. 

A. K. Gardner, of Huron, S. D. (Irwin A. Churchill, of Huron, S. 
D., on the brief), for appellant. 

A. B. Fairbank, of Sioux Falls, S. D. (R. H. Warren, of Sioux 
Falls, S. D., on the brief), for appellee. 

Before SANBORN and CARLAND, Circuit Judges, and MUN- 
GER, District Judge. 

MUNGER, District Judge (after stating the facts as above). Some 
of the errors assigned challenge the action of the court in withdraw- 
ing the trial of the case from the jury and in ordering its transfer to 
the equity docket, and the trial and détermination of it thereafter as 
if it were a suit in equity. The défendant objected to this action of 
the court because the évidence showed that the plaintifif was not en- 
titled to maintain a suit for rescission, and because he had elected to 
bring the action as one at law for deceit and was bound by such élec- 
tion. The court was of the opinion that section 274a of the Judicial 
Code (Act March 3, 1915, c. 90, 38 Stat. 956 [Comp. St. § 1251a]) 
authorized the transfer. 

[1,2] The plaintlff did not bring this action until 41/2 years after 
he purchased the defendant's stock. Long before he brought his ac- 
tion he knew the substantial facts as to the f raud that he says was per- 
petrated upori him by the défendant. The plaintlff elected to sue at 
law for his damages. He did not offer to return the shares of stock 
which stood in his name. He did not seek a cancellation of his out- 
standing notes, but asked only for a money judgment of an amount 
equal to the money he had paid défendant and to the amount of his 
obligation on the unpaid notes. The action was therefore one at law. 
Buzard v. Houston, 119 U. S. 347, 7 Sup. Ct. 249, 30 L. Ed. 451; 
Curriden v. Middleton, 232 U. S. 633, 34 Sup. Ct. 458, 58 L. Ed. 765 ; 
White V. Boyce (C. C.) 21 Fed. 228; I Pom. Eq. Jur. § 237. He had a 
choice between two remédies — either to rescind the purchase and re- 
cover what he had paid, or to affirm the contract and to sue for the 
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damages he had sustained. The remédies were inconsistent, and an 
élection of one was an abandonment of the other. Stuart v. Hayden, 
72 I?ed. 402, 18 C. C. A. 618; A. KHpstein & Co. v. Grant, 141 Fed. 
72, 72 C. C. A. 511 ; In re Jacob Berry & Co., 174 Fed. 409, 98 C. 
C. A. 360; 2 Black on Rescission, § 612. 

In the case of Robb v. Vos, 155 U. S. 13, 15 Sup. Ct. 4, 39 L. Ed. 
52, the court quotes with approval this statement of the rule from a 
décision of the Suprême Court of Michigan (Thompson v. Howard, 
31 Mich. 309) : 

"A man may not take contradictory positions; and where he has a right 
to choose one of two modes of redress, and the two are so inconsistent that 
the assertion of one involves the négation or répudiation of the other, his de- 
liberate and settled choice of one, with knowledge, or the nieans of knowledge 
of such facts as would authorize a resort to each, will preclude him there- 
af ter from going bacli and electing agaln." 

[3, 4] Has this rule changed by the enactment of section 274a of 
the Judicial Code? which reads: 

"Tliat in case any of sald courts shall find that a suit at law should hâve 
been brought in equity or a suit in equity should hâve been brought at law, 
the court shall order any amendments to the pleadings vchich may be neces- 
sary to conform them to the proper practice. Any party to the suit shall hâve 
the right, at any stage of the cause, to amend his pleadings so as to obviate 
the objection that his suit was not brought on the right side of the court. 
The cause shall proceed and be determined upon such amended pleadings. 
AU testimony taken before such amendment, if preserved, shall stand as tes- 
timony in the cause with like effect as if the pleadings had been originally in 
the amended form." 

There is no légal reason why the plaintifï should not hâve brought 
his action at law as he did, though there may hâve been practical rea- 
sons why an équitable suit would hâve been wiser. He had the right 
to consider the nature of the proof s he would be required to furnish, 
and the comparative advantages of the forms of relief offered and 
of the means of enforcing a judgment or decree; but, when he had 
elected between the institution of inconsistent remédies, it cannot be 
said that an action at law for deceit, which he properly brought, if he 
chose to bring it, should hâve been brought as a suit in equity. The 
transfer to the equity docket was not asked because of any claimed 
discovery that his action for deceit should hâve been bnought in eq- 
uity, but because there seemed to be a failure of proof of an essential 
élément of his case. Section 274a of the Judicial Code permits one 
who is entitled to a remedy to retain it in the suit he has brought by 
a transfer of the case to the proper docket, although his suit may hâve 
been brought at law, when it should hâve been brought in equity, or 
vice versa ; but it does not restore a remedy to one who is not entitled 
thereto, when he has abandoned and waived it in favor of an incon- 
sistent remedy. The action of the court in permitting a transfer of 
this case to the equity docket was an error afïecting the substantial 
right of the défendant to a jury trial in a law action (Ex parte Simons, 
247 U. S. 231, 38 Sup. Ct. 497, 62 L. Ed. 1094), and requires a re- 
versai of the decree and a new trial. As the remaining questions may 
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not be presented in the same form after a new trial, it is not necessary 
to consider them further. 

The decree of the lower court will be reversed, with directions to 
vacate the order transferring the case to the equity docket and to 
grant a new trial in the action at law. 



CHARLESTON & W. C. R. CO. v. ALWANG et al. 

(Circuit Court of Appeals, Fourth Circuit. April 1, 1919.) 

No. 1658. 

1. Bailroads ©=350(7) — Ceossing Accident— Signals feom Teain— Ques- 

tions OF Fact. 

In an action for injuries to soldiers riding In an army truck, struck 
by a train at a crossing, where tliere was évidence ttiat defendant's em- 
ployés liad disregarded Code Civ. Proc. S. C. 1912, § 3222, requiring bell 
and whistle signals to be glven on crossing highways, the issue of de- 
fendant's négligence was for the jury. 

2. Négligence <S=593(1) — Négligence of Army Teuck Deivee Imputable 

To Occupant. 

The négligence of a sergeant, driving an army truck struck at a cross- 
ing, is not imputable to the soldiers riding in It; the sergeant runnlng 
the truck at the eommand of the superior In one branch of the service, 
and the otliers being on the truck at the eommand of a superior in an- 
other branch of the service, so that they were not voluntarily riding to- 
gether, and neither one havlng any authority over the other. 

3. Railroads <®=3350(13) — Ceossing Accidents— Question foe Jury- Will- 

FUL Négligence of Peiison Injured. 

Evidence that soldiers, riding in an army truck struck by a train at a 
crossing, were racing with another truck just before the collision, held 
not to show as a matter of law that they were guilty of "gross or will- 
ful négligence," within Code Civ. Proc. S. C. 1912, § 3230, so as to bar 
recovery for injuries eaused by failure to give statutory signals. 

In Error to the District Court of the United States for the West- 
ern District of South Carolina, at Greenville; Joseph T. Johnson, 
Judge. 

Action hy Andrew A. Alwang and others against the Charleston & 
Western Carolina Railroad Company. Judgment for plaintifïs, and 
défendant brings error. Affirmed. 

T. P. Cothran, of Greenville, S. C, and F. B. Grier, of Greenwood, 
S. C. (Grier, Park & Nicholson, of Greenwood, S. C, Nichols & 
Nichols, of Spartanburg, S. C, and Cothran, Dean & Cothran, of 
Greenville, S. C, on' the brief), for plaintifï in error. 

Jesse W. Boyd, of Spartanburg, S. C. (Frank L,. Tyson, of New 
York City, and Ben Hill Brown, of Spartanburg, S. C, on the brief), 
for défendants in error. 

Before PRITCHARD and KNAPP, Circuit Judges, and CON- 
NOR, District Judge. 

@=3For otber cases see same topic & KBY-NUMBER In ail Key-Numbered Digests & Indexer 
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KNAPP, Circuit Judge. In this grade crossing case the following 
f acts appear : About a mile north of the town of Woodruff, S. C, the 
railway of plaintiff in error, hereinafter called défendant, crosses a 
public highway known as the Buncombe road. The crossing is ele- 
vated some 4 or 5 feet above the natural level of the highway, vvhich 
is graded up to the rails on either side. At the time of the accident 
the crossing and approaches thereto were ail in good condition. For 
several weeks before some army trucks, each with a complément of 
men, had been engaged in hauling wood from a point about 6 miles 
out on the Buncombe road to Woodruff, where the wood was loaded 
into cars for shipment to Spartanburg. 

On the day in question, about 10 o'clock in the forenoon, two loaded 
trucks started for Woodruff, the first some three-quarters of a mile 
ahead of the other. The leading truck was operated by Sergeant Hurl- 
but, and on it were four privâtes. The second was operated by 
Sergeant Hoyt, with Corporal Alwang sitting at his lef t on the driver's 
seat, and Privâtes Martin, Keehner, Curtis, and O'Neals up on the 
load behind them. AH the men were familiar with the crossing and 
had passed over it several times that morning. The Hoyt truck was 
traveling at .greater speed, and overtook the Hurlbut truck about 300 
feet from the crossing. Hurlbut presently kept to the left of the road, 
to allow Hoyt to pass, and they ran side by side for perhaps 100 
feet, when Hurlbut slowed down and Hoyt went ahead, being then 
within a short distance of the crossing. At that moment a freight 
train running some 30 miles an hour, which probably had not been 
heard because of the noise made by the trucks, came to the crossing 
from the right; that is, from the direction of Woodruff. Hurlbut 
saw the train and stopped ; but Hoyt, although he reduced speed going 
up the incline to the tracks, did not .or could not stop in time to avoid 
a collision. The right front of the truck was struck by the locomotive, 
Martin was killed, and Alwang, Keehner, and Hoyt more or less 
severely injured. 

The défendant claims that the trucks were racing but its testimony 
to that effect was contradicted by plaintiffs' witnesses. There was 
also some disagreement about the extent of obstructions to a view of 
the track as the crossing was approached. For a distance of approx- 
imately 30 feet from the rails the view was wholly unobscured, as ail 
agrée, and in that distance the truck, going at the speed described, 
could easily hâve been stopped. Further away, for a stretch of some 
70 feet, the view was partially ohstructed, or momentarily eut off, 
by a few scattering trees along the roadside or in the adjoining field. 
It is enough to _say on this point that for a distance of at least 100 feet 
from the crossing Hoyt could hâve seen the train in question without 
much difficulty, if he had looked in that direction. 

The plaintiflFs rely upon sections 3222 and 3230 of the Code of 
South Carolina, the material parts of which read as folio ws : 

"Sec. 3222. A bell * • * and a steam whlstle shall be placed on each 
locomotive engine, and such bell shall be rung, or such whlstle sounded 
• • * at the distance of at least five hundred yards from tlie place where 
the railroad crosses any public highway or Street or traveled place, and be 
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kept rlnglng or whlstling untll the englne has crossed such highway or 
Street or traveled place. • * * " 

"Sec. 3230. If a person is injured In hls person or property by collision 
wlth the engine or cars o£ a rallroad corporation at a crossing, and it appears 
that the corporation neglected to give the signais required by thls chapter, 
and that such neglect contrlbuted to the injury, the corporation shall be lia- 
ble for ail damages caused by the collision, * * * unless it Is shown that, 
in addition to a mère want of ordinary care, the person injured, or the per- 
son having charge of his person or property, was, at the time of the collision, 
guilty of gross or willful négligence * • * and that such gross or willful 
uegligence * » • contrlbuted to the injury." 

[1] On the occasion under review the whistle was undoubtedly 
blown at the prescribed distance, giving the usual signal; but it was 
not blown after that, and the bell was net rung at ail as the train 
came on to the crossing. This disregard of a statutory duty made a 
case for the jury on the issue of defendant's négligence, and their 
verdict for the plaintiffs is conclusive. 

[2] In discussing briefly the remaining question, we shall assume 
that Hoyt, the driver of the truck, was guilty of such gross négligence 
as would bar rCcovery for any injuries he may hâve sustained. But 
his négligence, whatever its degree, was not imputable to the other 
men on the truck. They had no authority over him, nor he over them. 
Ail were soldiers under orders. Hoyt was running the truck at the 
command of a superior in one branch of service, and the others were 
on the truck at the command of a superior in another branch of serv- 
ice ; that is to say, they were not voluntarily riding together, and there- 
fore not under "mutual responsibility in a common enterprise," to 
quote a phrase from Schultz v. Old Colony Street Ry. Co., 193 Mass. 
309, 79 N. E. 873, 8 L. R. A. (N. S.) 597, 118 Am. St. Rep. 502, 9 
Ann. Cas. 402, in which the subject is exhaustively reviewed. This 
peculiar relation, or want of relation, between Hoyt and the other 
soldiers, difïerentiates the instant cases, as we think, from such a case 
as Davis v. C, R. I. & P. Ry. Ce, 159 Fed. 10, 88 C. C. A. 488, 16 
L. R. A. (N. S.) 424, where the plaintiff was riding in a buggy with 
his friend, who drove the horse, for the purpose of visiting a point 
of mutual interest, or Brommer v. Penn. R. Co., 179 Fed. 577, 103 
C. C. A. 135, 29 L. R. A. (N. S.) 924, in which it was held that Hen- 
derson, the guest of Brommer on a pleasure ride, was guilty of négli- 
gence which defeated his action, because, "being free from the en- 
grossing work of operating the machine, and occupying a seat beside 
the driver, he was in an even better situation than Brommer to look 
out for the safety of the machine," or Hall v. West Jersey & S. R. 
Co., 244 Fed. 104, 156 C. C. A. 532, which was also the suit of a guest 
of the automobile driver and decided against the plaintiff on the 
authority of the Brommer Case, or the numerous state cases cited by 
défendant, in which persons voluntarily riding with the driver of a 
vehicle, for their mutual pleasure or advantage, and having equal 
opportunity to see and warn against the dangers of a railroad cross- 
ing, hâve been denied recovery on the ground of contributory négli- 
gence. But in our opinion the cases at bar are in a différent category. 
Thèse men were not on the truck for their own purposes or of their 
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own volition. They were there by compulsion, in obédience to military 
command, without freedom to act or direct, and it seems but reason- 
able to hold that they were not under the same obligation to be on 
the lookout or give needed warning as persons riding with a driver 
of their own accord, by his request or their désire, and at fui! lib- 
erty to take such action as emergency might require. 

[3] Moreover, under the South Carolina statute above quoted, 
when a railroad company fails to comply with its provisions, the high- 
way traveler injured at a crossing may recover compensation, unless 
it is shown that, "in addition to a mère want of ordinary care," he was 
"guilty of gross or willful négligence." And we are unwilling to say, 
taking into account ail the circumstances of record, which need not 
hère be recited, that the men for whom thèse suits are brought were 
guilty of gross or willful négligence as matter of law, even if it be 
true that Hurlbut and Hoyt were engaged in a race just before the 
accident. On the contrary, we think the jury had the right to find that 
they were wanting at most in ordinary care, and even to find that, as 
soldiers under prders, they were not wanting in such care as ordinarily 
prudept persons would exercise in like situation. From every point 
of view the facts are clearly more favorable to the plaintiffs than those 
appearing in the récent case of Southern Pacific Co. v. Wright, 248 
Fed. 261, 160 C. C. A. 339, which holds that the question of the 
contributory négligence of an automobile passenger, injured by the 
reckless conduct of its driver, was properly submitted to the jury. 

It follows that the rulings of the trial court, refusing to direct a 
verdict for défendant and rejecting certain requested instructions, 
were not erroneous, and the judgment will therefore be affirmed. 



DODGE V. UNITED STATES.* 

(Circuit Court of Appeals, Second Circuit. May 16, 1919.) 

Ko. 212. 

1. Cbiminai, IiAw i®=S64 — Triai, — Communication Between Judge an» 

JUBY. 

Any communication from trial court to jury in a crlminal case, not 
made In open court, Is improper. 

2. Cbiminal Law "S^HTéCl) — Haemless Eeeob— Communication Between 

COUErr AND JUKY. 

Trial court's improper action In privately advlsing jury that they 
mlght convict under a certain count is not réversible error, where no in- 
formation was given which was not contalned in original charge. 

3. Indictmbnt and Information <S=»159(2) — Suëplusage— Power to Stbike 

OUT. 

Trial court's action In striklng certain words in a count on motion by 
government, to which défendant made no objection, constitutes error fa- 
tal to a conviction on that count. 

4. War <S='4 — Espionagb Act— Instructions. 

In a prosecution under Espionage Act, instruction regarding defend- 
ant's right to freedom of speech, and power of Oongri>ss to enact laws 
abrldging such freedom In tlme of war, held not improper. 

<g=5For other cases see same toplo * KEY-NUMBBR In ail Key-Nuinbered Dlgests & Indexe» 
•Certiorari denied 250 U. S. — , 40 Sup. Ct. 10, 64 L. Ed. — . 
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6. Wak (©=»4 — ESPIONAGE ACT. 

The Elsplonage Act Is constltutlonal. 

6. Cbiminal L.AW <S=>1159(4) — Questions Reviewabi-e — Obedibilitt or 

WlTNESSES. 

On appeal In a crimlnal case, the court cannot pass upon the veradty 
of witnesses. 

7. Cbiminal Law ®=3991(2) — Excessive Sentence— Effeict. 

That the court exceeded its authority by providing that accused's Im- 
prisonment should be at hard labor does not Invalidate the authorized 
portion of the sentence. 

In Error to the District Court of the United States for the Western 
District of New Yorlf. 

William Dodge was convicted of violating the Espionage Act, and 
he brings error. Judgment on third count affirmed. 

Irving M. Weiss, of Buffalo, N. Y. (Eustace Reynolds, of Buffalo, 
N. Y., of counsel), for plaintiff in error. 

Stephen T. Lockwood, U. S. Atty., and John H. O'Day, Asst. U. S. 
Atty., both of Buffalo, N. Y. 

Before ROGERS, HOUGH, and MANTON, Circuit Judges. 

ROGERS, Circuit Judge. The plaintiff in error, hereinafter called 
the défendant, cornes into this court to reverse a conviction under 
Espionage Act June 15, 1917, c. 30, 40 Stat. 217, as amended by Act 
May 16, 1918, c. 75, 40 Stat. 553. The indictment was based upon sec- 
tion 3 of title 1 of the act (Comp. St. 1918, § 10212c) which is found 
in the margin.^ 

1 "Sec. 3. Whoever, when the TJnited States Is at war, shall wlllfully make 
or convey false reports or false statements vvith Intent to interfère with the 
operntion or success of the mllitary or naval forces of the United States, or 
to promote the success of its euemles, or shall wlllfully make or convey false 
reports or false statements, or say or do anything except by way of bona fide 
and not disloyal advlce to an investor or Investors, with intent to obstruct the 
sale by the United States of bonds or other securities of the United States, 
or the making of loans by or to the United States, and whoever, when the 
United States is at war, shall wlllfully cause, or attempt to cause, or incite 
or attempt to incite, insubordination, disloyalty, mutiny, or refusai of duty, 
in the military or naval forces of the United States, or shall wlllfully ob- 
struct or attempt to obstruct the recruiting or enlistment service of the 
United States, and whoever, when the United States is at war, shall wlllfully 
utter, print, write, or publish any disloyal, profane, scurrilous, or abusive lan- 
guage about the form of government of the United States, or the Constitution 
of the United States, or the mllitary or naval forces of the United States, or 
the flag of the United States, or the uniform of the Army or Navy of the 
United States, or any language intended to bring the form of government of 
the United States, or the Constitution of the United States, or the military 
or naval forces of the United States, or the flag of the United States, or the 
uniform of the Army or Navy of the United States, into contempt, scorn, con- 
tumely, or disrepute, or shall wlllfully utter, print, write, or publish any lan- 
guage intended to incite, provoke, or encourage résistance to the United 
States, or to promote the cause of its enemies, or shall wlllfully display the 
flag of any foreign enemy, or shall wlllfully by utterance, writing, printing, 
publication, or language spoken, urge, incite, or advocate any curtailment of 
production in thls country of anything or thlngs, product or ï>roducts, neces- 
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The îndictment contains four counts. The first count în substance 
States that the défendant on June 22, 1918, at Buflfalo, while the 
United States was at war with Germany and Austria-Hungary — 

" * * * dld then and there knowingly, ■ wrongf uUy unlawf ully, f eloniously, 
and willfuUy utter and publlsh language intended to incite, provoke, and en- 
courage résistance to the United States and promote the 'cause of its enemies,' 
by appearing upon the public streets In the présence and wlthin the hearing 
of a large crowd of men formlng part of the military forces of the United 
States, and capable of bearing arms, and, with the Intent that they should 
hear, did then and there give. utterance to words In substance to the elïect 
that the United States should not be at war ; that on July 3, 1918, there 
would be a meeting at the corner of Spring and Genesee streets, behind closed 
doors, at which things would be told about the war, and that his hearers were 
ail invited to attend, and by Inflection, tone of voice, and innuendo he, the 
said William Dodge, did then and there convey to his hearers the impression 
that things would be disclosed at said meeting about the présent war that 
would bring the form of the govemment of the United States and the military 
and naval forces of the United States Into contempt, scorn, contumely, and 
disrepute; and he, the said William Dodge, did furthermore then and there 
willfully utter, publish, and proclaim to the aforesaid crowd of men words 
and language in substance as foUows : 

" 'Let us organize and follow the leaders, the agitators. Now they call us 
agitators pro-Gerraans. What right has the govemment to call us such now? 
If there was anything for us to fight for, we would do so, every one of us; 
but what are we fighting for? Nothlng to our advantage; nothing for our 
good ; nothing for our beneflt. This war is not worth fighting for.' 

"And at the same tlme and place the said William Dodge dld enter into an 
argument with one of the audience, who stated that he was enlisted In the 
army of the United States, and the said William Dodge did then and there 
by word of mouth publicly heap scorn and contumely upon the said person 
because of his enlistment In the said army." 

The second count states that — 

"at the same tlme and place and by the same means the défendant did know- 
ingly, wrongfully, unlawfuUy, feloniously, and willfully attempt to cause and 
incite Insubordination, dlsloyalty, and refusai of du^ in tbe military and 
naval forces of the United States." 

The third count states that — 

"at the same tlme and place, and In the same manner and by the same means 
as set forth in the two prevlous counts, the défendant did * • * know- 
ingly, wrongfully, unlawfully, feloniously, and willfully attempt to obstruct 
the recruiting and enlistment service of the United States." 

The fourth count states — 

"the manner and means of alleged violation, and charges that under the same 
circumstances and at the same time and place the défendant did in the same 
way by word and act oppose the cause of the United States In the aforesaid 
war." 

sary or essentiel to the prosecutlon of the war in which the United States 
may be engagea, with Intent by such curtallment to crlpple or hinder the 
United States In the prosecution of the war, and whoever shall advocate, 
teach, défend, or suggest the doing of any of the acts or things in this section 
enumerated, and whoever shall by word or act support or favor the cause of 
any country with which the United States Is fit war or by word or act op- 
pose the cause of the United States therein, shall be punished by a fine of not 
more than $10,000 or Imprisonmeut for not more than twenty years, or both." 
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The défendant pleaded not guilty. After â trial which lasted for 
several days, the jury rendered a verdict acquitting him on the second 
and fourth counts, and convicting him on the first and third counts. 
The défendant was sentenced to be imprisoned in the Maryland state 
penitentiary at Baltimore, Md., at hard labor for a term of six years. 

The defendant's father was born in England and his mother in 
France. He himself was born in Buffalo, and he is a member of the 
Socialist Labor Party and of the Workers International Industrial Un- 
ion, which prior to 1915 had been called the I. W. W. 

[1, 2] It appears that while the jury was délibéra ting on its verdict 
the bailiff in charge brought to the judge a communication from it. 
Upon its receipt he summoned the counsel for both sides to his cham- 
bers and informed them that he had received a communication from 
the jury, but that he did not think he should disclose its substance at 
that time. Thereupon counsel withdrew and the judge returned an 
answer to the jury's communication by the bailiff in charge. After 
the verdict was received the judge informed counsel that what the 
jury had asked was whether défendant" could be convicted on the 
first count, and that he replied, "Yes ;" and he stated that he had not 
at the time apprised counsel of the contents of the note, or of the re- 
ply, as it did not seem to him to be of enough importance, especially as 
he had in his instructions informed them that the défendant could be 
f ound guilty of one or ail counts, or none at ail ; and it has been as- 
signed as error that the court communicated with and instructed the 
jury, not in open court, and not in the présence and without the 
imowledge and consent of the défendant or his counsel, after the jury 
had retired to deliberate on their verdict. 

It has been held in a few cases that after a jury has retired the 
court may give an instruction on a question of law in the absence of 
counsel. Bassett v. Salisbury Mfg. Co., 28 N. H. 438; Milton School 
District No. 1 v. Bragdon, 23 N. H. 507; Shapley v. White, 6 N. H. 
172; Goldsmith v. Solomons, 2 Strob. (S. C.) 296, 300. In the case 
last cited the court said: 

"The intercourse between the Jury and the bench Is, In many respects, very 
confidentlal. Often the communications from the jury are of that Uind which 
ought not be communicated to the bar." 

Thèse cases are contrary to the clear weight of authority. In 38 Cyc. 
1859, it is said: 

"It is almost unlversally held that no communication ought to taise place 
between the Judge and the jury after the cause has been commltted to them 
by the charge of the judge, unless in open court." 

That is undoubtedly the law. The leading case on this subject is 
Sargent v. Roberts, 1 Pick. (Mass.) 337, 11 Am. Dec. 185, which was 
decided by the Suprême Court of Massachusetts in 1823. In that case, 
after a jury had been out for six hours, the foreman wrote to the 
judge, at his chambers, that they could not agrée and that they waited 
for his directions. The judge replied in writing, saying that he was 
unwilling to permit them to separate, and gave such directions as 
would enable them to reconsider the cause in a more systematic man- 
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ner. And he directed the jury to bring his letter into court with them 
in order that it might be filed with the papers in the case. A new 
trial was ordered. The opinion was written by Chief Justice Parker, 
who said: 

"As It Is Impossible, we thlnk, to complaln of the substance of the com- 
munication, the only question is whether any communication at ail is proper, 
and, if it was not, the party against whom the verdict was is entitled to a 
new trial. And we are ail of opinion, after considerlng the question maturely, 
that no communication whatever ought to talie place between the judge and 
the jury, after the cause has been committed to them by the charge of the 
Judge, unless in open court, and, where practicable, In the présence pf the 
counsel in the cause." 

The courts are practically unanimous in holding that private com- 
munications between court and jury are improper, and that ail com- 
munications should be made in public. They are not, however, unani- 
mous in holding that a private communication between judge and 
jury will in any case in which it occurs nullify the verdict. In Mose- 
ley V. Washburn, 165 Mass. 417, 43 N. E. 182, the judge answered a 
written question from the jury as to the date from which to compute 
interest; it having been covered in the original instruction. This was 
held not to require reversai. In Whitney v. Commonwealth, 190 Mass. 
531, n N. E. 516 (1906), a civil case, the judge communicated with 
the jury privately, the communication being a collatéral direction as 
to the manner of using the papers supplied for the réception of a ver- 
dict, and the court held that this did not require the verdict to be set 
aside. The court said in the Whitney Case: 

"There are grave objections to any communication with a Jury made as 
this was. * * * But the facts stated in this case make it certain that no 
miscarriage of Justice has resulted." 

In Buntin v. Banville, 93 Va. 200, 24 S. E. 830, the judge answered 
a question of the jury, both question and answer being in writing, 
without informing counsel, who were in court engaged in another case. 
The court declined on that account to reverse, and declared that, while 
the better practice is to inform the counsel of any question asked by the 
jury, the irregularity would not vitiate the verdict, as the answer cor- 
rectly stated the law and the verdict was plainly right. In People v. 
Kelly, 94 N. Y. 526, the judge answered a written communication from 
the jury. It did not appear what the communication was. The court 
held that the question was not properly raised by affidavit, and implied 
that the harmful nature of such communication should be shown, say- 
ing that the presumption is that there was no violation of duty on the 
part of the court. 

The only case in the fédéral courts which has corne to our attention 
is Fillipon V. Albion Vein Slate Co., 242 Fed. 258, 155 C. C. A. 98, 
decided by the Circuit Court of Appeals in the Third Circuit. The 
court held that under the circumstances of the case a written com- 
munication between the court and the jury, after the jury had retired, 
is not ground for reversai in a civil case, where no harm results; the 
question and answer being preserved of record. The question in that 
case concerned the appHcable rule ofcontributory négligence. The 
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court found nothing to complain of in the answer, and the only ques- 
tion was whether there oùght to be a reversai because the instniction 
was not given in open court. In its opinion the court said : 

"Is there a compelling reason of poUcy why a trial falrly and accurately 
conducted must be always set aslde, where such an irregularity has crept in, 
although it has done no actual harm, and is unlikely to do harm? We do not 
see our way to answer this question in the affirmative, and must therefore af- 
firm the judgment." 

And see Grabinsky v. Smit, 20 Mo. App. 50; State v. Nash, 51 S. 
C. 319, 28 S. E. 946. 

In the instant case it is évident that no possible harm resulted or 
could resuit from the communication vi^hich passed between court and 
jury. The communication gave the jury no information which was 
not contained in the original charge. While the judge should not hâve 
done what he did, to reverse on that ground would under the circum- 
stances be so extremely technical that it does not at ail approve itself 
to our judgment. 

[3] At the close of the case counsel for the government moved to 
strike out as surplusage a portion of the first paragraph of the first 
count of the indictment and the word "mutiny" from the first para- 
graph of the second count. Counsel for défendant at once said: 
"No objection." The court granted the motion. This is now assign- 
ed for error. That it was error of the most serions kind is not to be 
doubted. The rule is almost universally recognized, both in this coun- 
try and in England, that an indictment cannot be amended by the 
court, and that an attempt to do so is fatal to a verdict upon the count. 

The Suprême Court in Ex parte Bain, 121 U. S. 1, 7 Sup. Ct. 781, 
30 L. Ed. 849, declared that it was beyond question that in the Enghsh 
courts indictments could not be amended, and that no authority had 
been cited in the American courts which sustained the right of a court 
to amend any part of the body of an indictment without reassembling 
the grand jury, unless by virtue of a statute. In that case the trial 
court amended the indictment by striking out six words as being sur- 
plusage. The Suprême Court held that this deprived the court of 
power to try the prisoner. There was only one count in the indictment 
in that case. And the court said: 

"The power of the court to proceed to try the prisoner is as much arrested 
as if the indictment had been dismissed or a nolle prosequi had been entered." 

We therefore hold in the instant case that the amendment made in 
the fàrst two counts deprived the court of power to proceed upon those 
counts; but this did not affect the right to try the défendant upon 
the third and fourth counts. As the jury acquitted on the fourth 
count, the question is as to the validity of the third count. That 
count is well drawn, and the conviction under that count must be sus- 
tained unless the Espionage Act is unconstitutional. 

[4-6] It was claimed at the argument that the trial judge gave the 

impression to the jury that the défendant had no right to freedom of 

speech while the country was at war, and that Congress in time of 

war could enact laws in violation of the First Amendment, which pro- 

258 F.— 20 
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vides that Congress shall make no law abridging freedom of speech. 
That portion of the charge complained of may be found in the margin.^ 

We see no error in the above instruction, which in effect amounted 
to what the Suprême Court said in the cases of Schenck v. United 
States, 249 U. S. 47, 39 Sup. Ct. 247, 63 h. Ed. 470, Frohwerk v. Unit- 
ed States, 249 U. S- 204, 39 Sup. Ct. 249, 63 L. Ed. 561, and Debs 
V. United States, 249 U. S. 211, 39 Sup. Ct. 252, 63 E. Ed. 566. The 
act is constitutional and there is évidence which, if the jury believed 
it, justified the verdict. The évidence was very conflicting, and Dodge, 
who took the stand, denied flatly that he had said certain things which 
others stated he had said. But this court cannot pass upon the veraci- 
ty of the witnesses, and détermine whether Dodge or his accusers 
told the truth. 

[7] It appears that, in sentencing the défendant to imprisonment, 
the court sentenced him to imprisonment for "hard labor," and that 
those words are not found in the act for the violation of which the 
conviction was obtained. But where a court has jurisdiction of the 
person and the offense the imposition of a sentence in excess of what 
the law permits does not render the authorized portion of the sentence 
void, but only the portion of it which is in excess. United States v. 
Pridgeon, 153 U. S. 48, 14 Sup. Ct. 746, 38 L. Ed. 631. 

Judgment on third count affirmed. 

2 "Another sub.1ect has been suggested durlng the course of thls trial, In 
référence to which I coneelve that l should glve you Instructions. You 
should understand, gentlemen, that it Is a constitutional provision that a per- 
son has the rlght of freedom of speech, and Congress, true enough, has no 
right to enact laws abridging the freedom of speech ; but, gentlemen, thls is 
a much-abused term, and I instruct you that the guaranty cannot be success- 
fuUy resorted to as a protection In tlme of war, where things that are said 
or uttered involve the integrlty of the nation, or Injure or tend to injure the 
United States — in other words, a citizen would not be permitted to speak or 
Write in the tlme of war in a way that would interfère wlth the successful 
ending of the war. While cltlzens may falrly criticize the laws of Congress, 
and even the acts of the Président, or of the army or navy, yet such criticism 
must be honest and based upon truth, and not wlth the Intent to violate the 
Sédition Act In question. When the words uttered are accompanied by a wlll- 
ful intent to disobey the statute, and to obstruet the reeruiting or eullstment 
.service of the United States, or the purposes that the United States has in 
engaging in the war, or to induce disloyalty or Insubordination, or attempt so 
to do, then, gentlemen, what was said beeomes sedltious and an infraction of 
the statute. 

"In this respect, gentlemen, the Sédition Act, as amended In May, 1918, 
and uiider which this indictment is found, Is very broad and comprehensive, 
and it wlU bear reading agaln. This is an extraordinary measure, llmited 
to times when the United States la at war, and by that I mean to be under- 
stood as saylng that very likely the things that are claimed to be said, If they 
were said, would not be a violation of the statute if we were not at war, but 
being at war, a différent situation présents itself, and Congress has met the 
situation by enactlng the statute to which I am now calling your attention." 
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SEARS, BOEBUCK & CO. V. FEDERAL TRADB COMMISSION. 

(Circuit Court of Appeals, Seventh Circuit April 29, 1919.) 

No. 2659. 

1. Teade-Mabks and Trade-Names <S=980%, New, vol. 8A Key-No. Séries— 

Unfair Compétition. 

A flndlng by the Fédéral Trade Commission that a mail-order house do- 
ing an Interstate business was guilty of unfair compétition in selllng 
sugars, teas, and coffees under représentations that it had obtalned spé- 
cial prlce concessions, because of the magnitude of Its purchases, and that 
it purchased selected brands from abroad, held warranted. 

2. Trade-Marks and Tbade-Names <©=S0%, New, vol. 8A Key-No. Séries— 

PbOCEBDINQS BeEORE FEDERAL TRADB COMMISSION INJUNCTIONAI. OeDEE. 

An order issued by the Fédéral Trade Commission, commandlng a 
mail-order house doing an Interstate business to cease and deslst from cer- 
tain unfair practices in connection with the sale of sugar and other 
staple commodltles, held not to hâve been improvidently Issued because 
the mail-order house had discontinued such methods, where it was con- 
tending that Act Sept. 26, 1914, § 5 (Comp. St. § 8836e), creatlng the Féd- 
éral Trade Commission, was unconstitutional, or, if valid, had not been 
Infrlnged, and the government's control of sugar sales and consumptlon 
had temporarily put an end to the objectionable practices in any event. 

3. Evidence <S=23(1) — JuDicrAi, Notice — Government Control of Trade. 

On pétition to hâve a œase and deslst order issued by the Fédéral Trade 
Commission vacated on the ground that the unfair practices of petltloner 
whlch related to sales of sugar, etc., had ceased, the court wiU taUe judi- 
clal notice of the government's control of the sale and consumption of 
sugar during the war, which temporarily at least put an end to the ob- 
jectionable practice. 

4. Tbade-Marks and Teade-Names ©=80%, New, vol. 8A Key-No. Séries— - 

Unfaie Compétition — Fédéral Tbade Commission. 

Act Sept. 26, 1914, § 5 (Corap. St. § 8836e), giving the Fédéral Trade 
Commission authority over unfair methods of compétition, and deelarlng 
the same unlawful, is not void for indefiniteness because the words "un- 
fair methods of compétition" were not deflned ; the trader belng entitled 
to his day in court, where common-law principles would control. 

5. CoNSTiTUTioNAL Law ©=62, 80(2) — Unlawful Délégation op Législative 

AND JUDICIAL POWEE. 

Act Sept. 26, 1914, | 5 (Comp. St. § 8836e), giving the Fédéral Trade 
Commission power to stop unfair methods of compétition In commerce and 
declaring the same unlawful, is not an unlawful délégation of législative 
and judiclal power ; Congress having by the act declared the public policy 
applicable to the situation. 

6. Tuade-Maeks and Tbade-Names <©=>80i^, New, voL 8A Key-No. Séries — 

POWEBS OF FEDEEAL TbADE COMMISSION — UNFAIB COMPETITION. 

The Fédéral Trade Commission, under its authority to stop unfair 
methods of compétition, cannot prevent a trader from selllng a staple 
article as sugar below cost, although it may prevent such sales accom- 
panied by représentations which would injure other traders. 

Alschuler, Circuit Judge, dissenting in part. 

Original Pétition to Review Order of Fédéral Trade Commission. 

Original pétition by Sears, Roebuck & Co. against the Fédéral Trade 
Commission, to review an order commanding petitioner to desist from 
certain unfair methods of compétition in commerce. Commission di- 
rected to modify its orders, and pétition in other respects denied. 

®:?>For other cages see same toplc & KSY-NUMBBR In ail Kejr-Numbered Dlgests & Indexes 
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Sidney Adier, of Chicago, 111., for petitioner. 
John Walsh, of Washington, D. C, for respondent, 

Before BAKER and ALSCHULER, Circuit Judges, and CAR- 
PENTER, District Judge. 

BAKER, Circuit Judge. This is an original pétition to review an 
order entered by the respondent, the Fédéral Trade Commission, 
against the petitioner, Sears, Roebuck & Co., a corporation, command- 
ing the petitioner to desist from certain unfair methods of compéti- 
tion in commerce. Respondent's order was based on its complaint, 
filed on February 26, 1918, on the petitioner's answer, and on a writ- 
ten stipulation of facts. Procédure before the commission and also 
before this court on review is prescribed in section 5 of the act to 
create a Fédéral Trade Commission, approved on September 26, 1914 
(38 Stat. 719, c. 311 [Comp. St. § 8836e]). Respondent's authority 
over the subject-matter of its order is derived from the following pro- 
vision in the same section: "Unfair methods of compétition in com- 
merce are hereby declared imlawful." Section 4 (Comp. St. § 8836d) 
is a dictionary of terms used in the act. "Commerce" means Inter- 
state or foreign commerce; but the gênerai term, "unfair methods of 
compétition," is nowhere defined specifically, nor is there a schedule 
of methods that shall be deemed unfair. 

In its complaint respondent averred that petitioner is engaged in 
interstate and foreign commerce, conducting a "mail-order" business; 
that petitioner for more than two years last past has practiced unfair 
methods of compétition in commerce by false and misleading adver- 
tisements and acts, designed to injure and discrédit its competitors 
and to deceive the gênerai public, in the following ways : 

(1) By advertising that petitioner, because of large purchases of 
sugar and quick disposai of stock, is able to sell sugar at a price low- 
er than others offering sugar for sale ; 

(2) By advertising thât petitioner is selling its sugar at a price much 
lower than that of its competitors and thereby imputing to its com- 
petitors the purpose of charging more than a fair price for their sugar ; 

(3) By selling certain of its merchandise at less than cost on the 
condition that the customer simultaneousiy purchase other merchan- 
dise at priées which give petitioner a profit on the transaction, with- 
out letting the customer know the facts ; 

(4) By advertising that the quality of merchandise sold by its com- 
petitors is inferior to that of similar merchandise sold by petitioner, 
and that petitioner buys certain of its merchandise in markets not ac- 
cessible to its competitors, and is therefore able to give better advan- 
tages in quality and price than those offered by its competitors. 

Petitioner extensively circulated the following advertisements, 
among others : 

"We can afford to give this guarantee of a 'less than whoIesale price' be- 
cause we are among the largest distributors of sugar Wholesale or retall In 
the world. We sell every year thirty-flve milliou pounds of sugar. And, buying 
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In such vast quantltles, and buylng dlrectly from the reflnerles, we naturally 
get our sugar for less money than other dealers." 

"For instance, every grocer carries granulated sugar in stock, but does he 
tell you which kind? There are two klnds — granulated cane sugar and granu- 
lated beet sugar — and they look exactly alike. Some people prefer the one 
and some the other. But beet sugar usually costs less than cane sugar, so if 
you are getting beet sugar you should pay less for it. Do you know which 
kind you are getting and which you are paying for? 

"Our teas bave a pronounced, yet délicate, tea flavor with an appealing 
fragrance because we spare neither time nor expense to get the very best the 
greatest tea gardens of the world can produce. 

"Mrst, because of the difflculty of getting in this country the exact character 
and flavor of certain teas, we do our own importing and critically test every 
tea. Our représentative goes to the various tea-growlng countries and makes 
the sélection in person. Then, the greatest care is taken to get only flrst-crop 
pickings from upland soil. 

"Also, by buying direct from the tea gardens, while the crops are being 
harvested, we are able to bave them always perfectly fresh. 

"It would be natural for you to conclude that ail this care in buying and 
selecting vs-ould make our teas very high in price, but in reality, our prices are 
unusually low for such high quality. Hère is a reason: By buying direct from 
the tea gardens we eut out the middleman's profit." 

"Over land and sea, from the greatest cofCee régions in the world we bring 
you the choicest of the crop, and make it possible for you to liave that fresh, 
savory, and fragrantly tempting cup of coffee for your breakfast. You see, we 
buy direct from the best plantations in the world. We get the pick of the 
crop — upland coffees from rich, healthy soil and growers of unquestioned ex- 
périence and skill. We buy enormous quantities and pay cash, tbus making it 
possible to offier our customers the very best coffees at very low prices." 

[1] Petitioner's sales of sugar during the second lialf of 1915 
amounted to $780,000 on which it lost $196,000. Petitioner used sug- 
ar as a "leader" ("You save 2 to 4 cents on every pound"), oû'ering 
a limited amount at the losing price in connection with a required 
purchase of other commodities at prices high enough to aiïord pe- 
titioner a satisfactory profit on the transaction as a whole, without 
letting the customer know that the sugar was being sold on any other 
basis than that of the other commodities. Petitioner obtained its sugar 
in the open market from refiners and wholesalers. Competitors got 
their sugar from the same sources, of the same quality and at the 
same price. Sugar is a staple in the market. Price concessions upon 
large purchases are unobtainable. From the facts respecting peti- 
tioner's methods of advertising and buying and selling sugar respond- 
ent found, and properly so, in our judgment, that petitioner intention- 
ally injured and discredited its competitors by falsely leading the pub- 
lic to believe that the competitors were unfair dealers in sugar and the 
other commodities which petitioner was oiïering in connection with 
sugar. 

Petitioner purchased 75 per cent, of its teas from wholesalers and 
importers in the United States. The remainder it purchased through 
its représentative Peterson in Japan; but there was no proof that 
Peterson made or was qualified to make "sélections in person" or 
"first-crop pickings from upland soil." AH of petitioner's coffees 
were purchased from wholesalers and importers in the United States. 
Respondent found that petitioner's advertisements of teas and coffees 
were false and designed to deceive the public and injure competitors. 
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By the order, issued on June 24, 1918, petitioner was commanded 
to desist f rom : 

"(1) Clrculatlng throughout tiie states and territorles of the United States 
and the District of Columbla catalogues containlng advertisements oflfering for 
sale sugar, wherein it is falsely represented to Its customers or prospective 
customers of sald défendant or to customers of competltors, or to the public 
generally, or leads them to believe, thâ.t because of large purchasing power 
and quick-moving stock, défendant Is able to sell sugar at a priée lower than 
its competltors ; 

"(2) Selling, or offering to sell, sugar below cost through catalogues circulated 
throughout the states and territorles of the United States and the District of 
Columbia among its customers, prospective customers and customers of Its 
competltors ; 

"(3) Circulating throughout the varions states and territorles of the United 
States and the District of Columbia, among customers, prospective customers 
and customers of its competltors, catalogues containlng advertisements repre- 
senting that defendant's competltors do not deal justly, fairly and honestly 
with their customers ; 

"(4) Circulating throughout the varlous states and territorles of the United 
States and the District of Columbia, among customers, prospective customers 
or customers of its competltors, catalogues containlng advertisements offering 
for sale its teas, in whlch sald advertisements it falsely stated that the défend- 
ant sends a spécial représentative to Japan who personally goes into the tea 
gardens of sald f-ountry and personally supervises the pl<;Ulug of such teas ; 

"(5) Circulating through the varlous states and territorles of the United 
States and the District of Columbia, among customers, prospective customers 
or customers of its competltors, catalogues containlng advertisements oflfering 
for sale Its coffees, in whlch It falsely stated that the défendant purehases ail 
of its coffees direct from the best plantations in the world." 

[2,3] I. Petitioner insists that the injunctional order was improvi- 
dently issued because, before the complaint was filed and the hearing 
had, petitioner had discontinued the methods in question and, as stat- 
ed in its answer, had no intention of resuming them. For example, 
no sugar offers of the character assailed were made after August, 
1917. But respondent jvas required to find from ail the évidence be- 
fore it what was the real nature of petitioner's attitude. It was per- 
missible for respondent to take judicial notice of the government's 
wartime control of sugar sales and consumption. It was also proper 
to note that petitioner was contending (and still contends) that the 
act is void for indefiniteness, that the act is unconstitutional, and that 
the act, even if valid, under any proper construction has not been in- 
fringed by petitioner's practices. In Goshen Mfg. Co. v. Myers Mfg. 
Co., 242 U. S. 202, 17 Sup. Ct. 105, 61 L. Ed. 248, which was a suit 
for infringement of a patent, the défendant company averred and in- 
troduced évidence to prove that six months before the bill was filed 
and with notice to complainant it had sold its factory, wound up its 
business, and had no intention of resuming. But throughout the in- 
tervening period and also in the answer to the bill the défendant com- 
pany was attacking the validity of the patent and the right of the com- 
plainant to compel desistance. This conduct was held to be such a 
continuing menace as to justify the maintenance of the bill. So hère, 
no assurance is in sight that petitioner, if it could shake respondent's 
hand from its shoulder, would not continue its former course. 

[4] II. Petitioner urges that the déclaration of section 5 must be 
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held void for indefiniteness unless the words "unfair methods of com- 
pétition" be construed to embrace no more tlian acts which on Sep- 
tember 26, 1914, when Congress spoke, were identifiable as acts of un- 
fair trade then condemned by the common.law as expressed in prior 
cases. But the phrase is no more indefinite than "due process of 
law." The gênerai idea of that phrase as it appears in Constitutions 
and statutes is quite vvell known ; but we hâve never encountered what 
purported to be an all-embracing schedule or found a spécifie défini- 
tion that would bar the continuing processes of judicial inclusion and 
exclusion based upon accumulating expérience. If the expression 
"unfair methods of compétition" is toc uncertain for use, then under 
the same condemnation would fall the innumerable statutes which 
predicate rights and prohibitions upon "unsound mind," "undue in- 
fluence," "unfaithfulness," "unfair use," "unfit for cultivation," "un- 
reasonable rate," "unjust discrimination," and the like. This statute 
is remédiai, and orders to desist are civil ; but even in criminal law 
convictions are upheld on statutory prohibitions of "rebates or con- 
cessions" or of "schemes to defraud," without any schedule of acts or 
spécifie définition of forbidden conduct, thus leaving the courts free 
to condemn new and ingénions ways that were unknown when the 
statutes were enacted. Why? Because the gênerai ideas of "dis- 
honesty" and "fraud" are so well, widely and uniformly understood 
that the gênerai term "rebates or concessions" and "schemes to de- 
fraud" arc sufficiently accurate measures of conduct. 

On the' face of this statute the législative intent is apparent. The 
commissioners are not required to aver and prove that any competi- 
lor bas been damaged or that any purchaser has been deceived. The 
commissioners, representing the government as parens patriae, are to 
exercise their conimon sensé, as informed by their knowledge of the 
gênerai idea of unfair trade at common law, and stop ail those trade 
practices that hâve a capacity or a tendency to injure competitors di- 
rectly or through déception of purchasers, quite irrespective of wheth- 
er the spécifie practices in question hâve yet been denounced in com- 
mon-law cases. But the restraining order of the commissioners is 
merely provisional. The trader is entitled to his day in court, and 
there the same principles and tests that hâve been applied under the 
common law or under statutes of the kinds hereinbefore recited are 
expected by Congress to control. This prima facie reading of légis- 
lative intent is confirmed by référence to comraittee reports and de- 
batesin Congress, wherein is disclosed a refusai to limit the commis- 
sion and the court to a prescribed list of spécifie acts. Cong. Rec. 
63d Cong. 2d Session, pp. 13, 18, 533, 12246. And this interprétation 
is not afifected by the subséquent adoption of the Clayton Act, October 
15, 1914 (38 Stat. 731, c. 323), condemning certain spécifie acts. 

[5] III. But such a construction of section 5, according to peti- 
tioner's urge, brings about an unconstitutional délégation of législa- 
tive and judicial power to the commission. Grants of similar au- 
thority to administrative officers and bodies hâve not been found ré- 
pugnant to the Constitution. Buttfield v. Stranahan, 192 U. S. 470, 
24 Sup. Ct. 349, 48 L. Ed. 525 ; Union Bridge Co. v. United States, 
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204 U. S. 365, 27 Siip. Ct. 367, 51 L. Ed. 523; Penn. Rld. Co. v. In- 
ternational Coal Co., 230 U. S. 184, 33 Sup. Ct. 893, 57 L. Ed. 1446, 
Ann. Cas. 1915D, 315; National Pôle Co. v. Chicago & N. W. Ry. 
Co., 211 Fed. 65, 127 C. C. A. 561. 

With the increasing complexity of human activities many situations 
arise where governmental control can be secured only by the "board" 
or "commission" form of législation. In such instances Congress 
déclares the public policy, fixes the gênerai principles that are to con- 
trol, and charges an administrative body with the duty of ascertaining 
within particular fields from time to time the facts which bring into 
play the principles established by Congress. Though the action of 
the Commission in finding the facts and declaring them to be spécifie 
offenses of the character embraced within the gênerai définition by 
Congress may be deemed to be quasi législative, it is so only in the 
sensé that it converts the actual législation from a static into a dy- 
namic condition. But the converter is not the electricity. And though 
the action of the commission in ordering desistance may be counted 
quasi judicial on account of its form, with respect to power it is not 
judicial, because a judicial détermination is only that which is em- 
bodied in a judgment or decree of a court and enforceable by exécu- 
tion or other writ of the court. 

[6] IV. In the second paragraph of the order petitioner is com- 
manded to cease selling sugar below cost. We find in the statute no 
intent on the part of Congress, even if it has the power, to restrain 
an owner of property from selling it at any price that is acceptable 
to him or from giving it away. But manifestly in making such a sale 
or gift the owner may put forward représentations and commit act& 
which hâve a capacity or a tendency to injure or to discrédit competi- 
tors and to deceive purchasers as to the real character of the trans- 
action. That paragraph should therefore be modified by adding fo it 
"by means of or in connection with the représentations prohibited in 
the first paragraph of this order, or similar représentation." 

Sufficient appears in this record and in the présentation of the case 
to warrant us in expressing the belief that petitioner's business stand- 
ards were at least as high as those generally prevailing in the commer- 
cial world at the times in question, and that the action of the commis- 
sion is to be taken rather as a gênerai illustration of the better meth- 
ods required for the future than a spécifie sélection of petitioner for 
reproof on account of its conduct in the past. 

Respondent is directed to modify its order as above stated; and in 
other respects the pétition is denied. 

AESCHULER, Circuit Judge (dissenting in part). In my judg- 
ment the order of the commission should be îurther modified by strik- 
ing out the third paragraph, which relates to alleged représentation 
that petitioner's competitors do not deal.fairly and honestly with their 
customers. In so far as the sugar, coffee, and tea advertisements 
ascribe petitioner's asserted lower priées and superîor qualities to 
quantity purchases and spécial facilities and advantages for inspec- 
tion, sélection, and purehasing, they woiild tend to négative any im~ 
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putation upon competitors of unfair dealing with their patrons. I be- 
lieve the charge of imputing to competitors unfair dealing with their 
patrons rests wholly on petitioner's so-called "Caveat Emptor" ad- 
vertisement in its catalogue of March and April, 1916, wherein the 
public is cautioned in regard to white sugar, stating that some is cane 
and some beet sugar, alike in appearance, but the former usually high- 
er in price ; that petitioner plainly désignâtes which of the two it of- 
fers, and the query is suggested, where else are goods so plainly de- 
scribed, and whether the customer gets elsewhere what he thinks he 
is buying. It seems to me that this does not amount to more than a 
statement or boast that petitioner, without being asked, describes the 
white sugars it proposes to sell, and the intimation is carried that com- 
petitors do not volunteer such description, but it is not suggested that 
they actually misrepresent the truth. 

The facts before the commission appear by stipulation, and those 
concerning this advertisement, aside from the advertisement itself are 
as foUows: 

"When Mr. A. M. Daly, the attorney in charge of the investigation in thèse 
proceedlngs, was in Chicago, in March, 1916, he submltted to Mr. A. V. H. 
Mory, ehlef chemist of Sears, Roebuck & Co., and Mr. Joseph Scott, manager 
of the grocery department, a copy of the advertisement entitled 'Caveat Emp- 
tor' hereinbefore mentioned, and hereto attached, and reqnested them to state 
their vlews fis to this particular advertisement and vyhat it meant. They 
stated that this advertisement was' for the purpose of ealling attention to the 
distinction between beet sugar and cane sugar and laying stress upon the 
point of the facilities that Sears, Roebuck & Co. hâve for marking everything 
plainly so that ttie customer would know better from description the exact na- 
ture of wliat he was buying. After this explanation Mr. Daly went to bis hô- 
tel. In a short time Mr. Mory called on him there and stated in substance that 
he had submltted the above-mentloned advertisement to Mr. A. H. Loeb, the 
vice président of Sears, Roebuck & Co., and that Mr. Loeb said that this course 
of advertlsing was unfair and unjust and declared that it must be discontinued, 
and further that it was against the polley of the house to send out such aaver- 
tisements. Thereupon, on March 28, 1916, Mr. A. V. H. Mory, chlef chemist, 
wrote to the commission in part as follows : 'The young man who wrote this 
was In to-day and I pointed out to him wherein he had made a mistake and 
acted agauist house polley. He promised to use the soft pedal on ail référ- 
ences to the dealer in the future. He tells me that this Is an angle that had 
not occurred to him. He had not thought of the write-up In the light of a 
crlticlsm of the dealer, so Intent was he on pointing out that with our System 
of marking everj'thing plainly and our facilities for knowing what we are 
selllng the customer would know better from our description the exact nature 
of what he was buying, in the case ot those things difficult to judge than if he 
had them placed before him — which of course is tme.' " 

But assuming, as did petitioner's vice président, that this advertise- 
ment does carry the imputation that competitors deal unfairly with 
their customers, under the circumstances indicated by the quotation 
ought this advertisement to be the basis of a finding and order ? The 
publication was in the catalogue for March and April, 1916. The 
complaint was filed nearly two years afterwards. The act authorizes 
the commission to proceed when it shall hâve reason to believe that 
unfair methods of compétition are or hâve been used, "and if it shall 
appear to the commission that a proceeding by it in respect thereof 
would be of interest to the public." In a monitory proceeding such 
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as thîs seems to be, it could hardly be said that it would be "of interesl 
to the public" to predicate action on a transgression for which due 
amends had long before been made, without remotest cause to believe 
there would be a répétition. To revive a stale advertisement of this 
nature which the advertiser immediately after the publication distinct- 
ly disavowed as having been unintentionally and inadvertently unfair 
to competitors, and ordered discontinued, without directly or indirect- 
ly repeating or renewing it for so long an interval, far from subserv- 
ing the public interest, might, in my judgment, hâve the contrary tend- 
ency of raising an imputation of oppressive or at least uncalled-for 
action, in predicating any proceeding or order on this advertisement. 

Nor am I impressed with the authoritative relevancy hère of déci- 
sions respecting injunctions. In a proceeding such as this, neither remé- 
diai nor punitive, décisions of courts respecting injunctional relief in 
equity are not more analogous than are common-law décisions defining 
unfair trade practices, arising out of controversies between individuals, 
as fixing thereby the limitation of the commission's authority or scope. 

The suggested modification would necessitate corresponding modi- 
fication of the commission's findings of facts, eliminating paragraphs 
numbered 4 and 5 thereof. Paragraphs 2, 6 and 7 (as well as para- 
graphs 4 and 5) of the findings state the circulation of the several 
advertisements to hâve been in each case for "more than two years 
last past," indicating thereby the two years next before the date of 
the findings, which is June 24, 1918. This is no contravention of 
the stipulated fact that none of thé advertisements were more récent 
than August, 1917— -some of them even antedating the passage, Sep- 
tember 24, 1914, of the Trade Commission Act itself. Thèse findings 
should, in my judgment, be modified to comply with the stipulated 
facts. 
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No. 236. 

Trade-Mabks and Tkade-Names <S=>80%, New, vol. 8A Key-No. Séries — TJn- 
FAiB Compétition — Powebs of Fédéral Trade Commission. 

Act Sept. 26, 1914, § 5 (Coœp. St. § 88368), givlng the Fédéral Trade 
Commission power to investlgate unfair methods of compétition, does not 
contemplate the prohibition of unfair methods of compétition between 
individuals, there being no authority given to individuals to présent 
grievances, hence where défendants, who engagea in selling ties and 
bagging for cotton baies, refused to sell to persons with whom tbey had 
had prevlous unsatisfactory relations, and refused to sell ties without 
bagging when there was fear that, owlng to the scarcity of ties and the 
prospect of large crops, the marketing of the cotton crop might be endan- 
gered by creatlng corners In ties, the commission is not authorized to 
make any order compelllng such sale.^. The unfair methods contem- 
plated by the act are such as affect the public generally. 

Pétition to Revise Order of the Fédéral Trade Commission. 
Pétition of Warren, Jones & Gratz, by Anderson Gratz, for an or- 
der for the review of the findings and order of the Fédéral Trade 

®=>For other cases see same tople & KBY-NUMBBR in ail Key-Numbered Digeats & Indexes 
•Certlorarl granted 260 U. S. 657, 40 Sup. Ct. 13, 63 L. Ed. 1193. 



FEDEKAL TBADE COMMISSION V. GKATZ 315 

(268 F.) 

Commission, and for an order setting the same aside, in a proceeding 
against Anderson Gratz and Benjamin Gratz, copartners doing busi- 
ness under the firm name and style of Warren, Jones & Gratz, and 
otiiers. Order reversed. 

T. F. Magner, of Brooklyn, N. Y., for petitioner. 
John Walsh, of Washington, D. C., for respondent, 

Before WARD, HOUGH, and MANTON, Circuit Judges. 

WARD, Circuit Judge. This is a pétition of Anderson Gratz, a 
member of the firm of Warren, Jones & Gratz, under section 5 of the 
Act of September 26, 1914, c. 311, 38 Stat. L. 719 (Comp. St. § 8836e), 
creating the Fédéral Trade Commission to review the following order 
of the commission: 

"Therefore, ù Is ordered, that the respondents, Anderson Gratz and Benja- 
min Gratz, copartners, doing business nnder tlie firm name and style of War- 
ren, Jones & Gratz, P. P. Williams, W. H. Fitzhugh and Alexander Fitzhugh, 
copartners, doing business under the firm name and style of P P. Williams & 
<3o., and C. O. Elmer, their ofReers and agents, cease and desist from requiring 
purchasers of cotton ties to also buy or agrée to buy, a proportionate amount 
of American Manufacturing Company's bagging, and, further, that the respond- 
ents cease and desist from refusing to sell cotton tics unless the purchasers 
buy or agrée to buy from them corresponding amounts of American Manu- 
facturing Company's bagging, or any amount of cotton bagging of any kind. 
"By the Commission, [Seal.] L. L. BracUen, Secretary." 

If Anderson Gratz has not sufficient standing to file this pétition, 
counsel for the commission has very fairly waived the objection and 
invited the court to dispose of the questions raised. 

The first count of the complaint served on the respondents, which 
is the only one involved is as f oUows : 

"Paragraph 1. That the respondents Anderson Gratz and Benjamin Gratz are 
copartners, doing business under the firm name and style of Warren, Jones & 
Gratz, having their principal office and place of business in the city ot St. 
Louis, and state of Missouri, and are engaged In the business of seHing, in In- 
terstate commerce, either direetly to the trade, or through the respondents 
hereinafter naraed, ties made and used for binding baies of cotton, and which 
Steel ties are manufactured by tbe Carnegie Steel Company of Pittsburgh, Pa., 
and also selllng, in the same raanner jute bagging, used to wrap baies of cot- 
ton and which jute bagging is manufactured by the American Manufacturing 
Company, of St. Louis, Mo. 

"Paragraph 2. That the respondents P, P. Williams, W. H. Fitzhugh, and 
Alex. Fitzhugh are copartners, doing business under the firm name and style 
of P. P. Williams & Ce, having their principal office nnd place of business in 
the city of Viclisburg, and state of IMississippi, and the sald last-named re- 
spondents and the sald respondent Chai-les O. Iillmer, who is located and doing 
business at the city of New Orléans, and state of Louisiana, are the selllng 
and distributirig agents of the sald firm of Warren, Jones & Gratz, and sell and 
distribute the ties and bagging, manufactured as aforesaid, in interstate com- 
merce, princlpally to jobbers and dealers, who resell the same to retailers, cot- 
ton ginners and farmers. 

"Paragraph 3. That with the purpose, Intent and effect of discouraging and 
stifllrig compétition in Interstate commerce in the sale of such bagging, ail of 
the respondents do now refuse, and for more than a year last past hâve re- 
fused, to sell any of such ties unless the prospective purchaser thereof would 
also buy from them bagging to be used with the number of ties proposed to 
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be bought; that Is to say, for each six of such ties proposed to be bought 
from the respondents the prospective purchaser is requlred to buy six yards of 
such bagglng." 

The respondents filed an answer admitting the facts stated in para- 
graphs 1 and 2, but denying the facts stated and the conclusion there- 
from contained in paragraph 3. They appeared and ofïered testimony 
before the commission. 

The commission's material findings of fact and its conclusions of 
law are as f ollows : 

"Paragraph 2. That wltbln three years last past respondents, Andersen 
Gratz and Benjamin Gratz, copartners, dolng business under the flrm name 
and style of Warren, Jones & Gratz, P. P. Williams, W. H. Fïtzhugh, and 
Alexahder Fitzhugh, copartners, doing business under the flrm name and style 
of P. P. Williams & Co., and G. O. Elmer, adopted and practlced the policy of 
refusing to sell steel ties to those merchants and dealers who wished to buy 
them from them unless such merchants and dealers would also buy from them 
a corresponding amount of jute bagging. * • * 

"Paragraph 4. * * * The dominating and controlllng position occupied 
by said respondents in the sale and distribution of ties made It possible for 
them to force would-be purchasers of ties to also buy from them bagging manu- 
factured by the American Manufacturing Company, and in many instances, 
said respondents refused to sell ties unless the purchaser would also buy from 
them a corresponding amount of bagging, and such purchasers were oftentimes 
compelled to buy bagging manufactured by the American Manufacturing Com- 
pany, from said respondents, in order to procure a sufflcient supply of steel 
ties used for the purpose aforesaid. 

"Conclusions of Law. 

"That the methods of compétition set forth in the foregoing flndings as to 
i,he facts. In paragraphs 1, 2, 3 and 4, and each and ail of them are, under the 
circumstances therein set forth, unfair methods of compétition in Interstate 
commerce, against other manufaeturers, dealers and distributors of jute 
bagging and against other dealers and distributors in the material known as 
sugar bag cloth, and against manufaeturers, dealers and distributors of the 
bagging known as rewoven bagging and secondhand bagging, in violation of 
the provisions of section 5 of an act of Congress approved September 26, 1914, 
entitled An act to create a Fédéral Trade Commission, to define its powers 
and dutie.s, and for other purposes,' and that there is not sufflcient proof sub- 
mitted in the hearlngs to sustain the paragraph In the complaint charging a 
violation of section 3 of an act of Congress known as the Clayton Act (Act Oct. 
15, 1914, c. 323, 38 Stat. 731 [Comp. St. § 8835c])." 

By agreement between the parties the commission filed a transcript 
of the entire record in the proceeding before it. This court is given 
power by the act to affirm, modify or set aside such an order, the 
commission's findings of fact to be conclusive if supported by .testi- 
mony. 

There is testimony to support the findings of fact, and therefore the 
question before us is whether they do support the commission's con- 
clusion of law that the method of compétition forbidden is unfair with- 
in the meaning of section 5 of the act of September 26, 1914. 

It seems to us that unfair methods of compétition between individuals 
are not contemplated by the act. Congress could not hâve intended 
to submit to the détermination of the commission such questions as 
whether a person, partnership or corporation had treated or bribed the 
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employés of a competitor for the purpose of inducing them to betray 
their employer. We think the unfair methods, though not restricted 
to such as violate the Anti-Trust Acts, must be at least such as are 
unfair to the public generally. It seems to us that section 5 is intended 
to provide a method of preventing practices unfair to the gênerai pub- 
lic and very particularly such as if not prevented will grow so large as 
to lessen compétition and create monopolies in violation of the Anti- 
Trust Acts. Such a preHminary inquiry and détermination constitutes 
a most important supplément in carrying out the public policy which 
those acts are intended to vindicate. This view is confirmed by the 
language of the section: 

"Whenever the commission shall bave reason to believe that any such 
person, partnershlp, or corporation lias been or is using any unfair method of 
compétition in commerce, and if it shall. appear to the commission that a 
proceeding by it in respect thereof would be to the interest of the public, it 
shall issue and serve upon such person, partnership, or corporation a cora- 
plaint stating its charges in that respect, and containing a notice of a hearing 
upon a day and a place therein flxed at least thirty days after the service of 
said complaint." 

No authority is given to any individual to présent his grievances, and 
the comrhission is to interpose only in the interest of the public. 

That the commission did not find sufficient proof to sustain the 
second count in the complaint, viz. that the method of the respondent 
found to be unfair violated section 3 of the act of October 15, 1914, 
known as the Clayton Act, which makes unlawful any condition, agree- 
ment or understanding that may lessen compétition or tend to create a 
monopoly, shows that the method found to be unfair must hâve been 
unfair in certain individual transactions. And we discover no évidence 
to support the finding in paragraph 2 that the respondents "adopted 
and practiced the policy of ref using to sell steel ties to those merchants 
and dealers who wished to buy them from them unless such mer- 
chants and dealers would also buy from them a corresponding amount 
of jute bagging." It is the natural and prevailing custom in the trade 
to sell ties and bagging together, just as one witness testified it is to 
sell cups and saucers together. Such évidence as there is of a refusai 
to sell is a refusai to sell at ail to certain persons with whom the re- 
spondents had previous unsatisfactory relations and a refusai to sell 
ties without bagging at the opening of the market in 1916 and 1917, 
when there was fear that, owing to the scarcity of ties and the pros- 
pect of large crops, the marketing of the cotton crop might be endan- 
gered by speculators creating a corner in ties. The évidence is that 
with thèse exceptions the respondents sold ties without any restrictions 
to ail who wanted to buy, and indeed made extraordinary efforts to 
induce the manufacturers of ties to increase their output so that ail 
legitimate dealers and ail cotton raisers should get enough ties and bag- 
ging at reasonable rates, to market their cotton. It is only thèse ex- 
ceptional and individual cases, which established no gênerai practice 
affecting the public that can sustain the findings in paragraph 4. 

Counsel for the commission calls our attention to the opinion of thfe 
Circuit Court of Appeals for the Seventh Circuit, Sears, Roebuck & 
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Co., Petitioners, v. Fédéral Tradé Commission, Respondent, 258 Fed. 

307, C. C. A. . The practice there prohibited as unfair was 

extensiye advertising containing false and misleading statements cal- 
culated to deceive ail purchasers and to discrédit ail competitors. It 
was clearly a method unfair to the public generally. 

As we think there is no évidence to support any gênerai practice o£ 
the respondents to refuse to sell ties unless the purchaser bought at the 
same time the necessary amount of the American Manufacturing Com- 
pany's bagging, and that the commission has no jurisdiction to déter- 
mine the merits of spécifie individual grievances, the order is reversed. 



THE WINFIELD S. CAHITX. THE JOHN L. WADE. 
THE IRA M. HEDGES. 

(Circuit Court of Appeals, Second Circuit. May 14, 1919.) 

No. 190. 

1. Collision <S=95(2) — Fatjlt of Tug with Tow. 

Steam tug towiiig 12 boats in three tiers, with a boat talling on the last 
tier, whieh on rounding tlie Battery, in turniug from the channel between 
the Battery and Governor's Island, to go Into East River at New Yorlc, 
was swept away by the tide because she had net enough power for her 
tow, and so presented the end of her tow to a steamship slîirting the 
shore of Governor's Island in a position that rendered collision inévitable, 
held at fault. 

2. Collision i®=>95(2) — Fault of Tugs. 

Tugs in charge of a steamship, which collided with starboard boat in 
the last full tier of another tug's tow through the fault of such other tug, 
held to hâve done ail they could, and as soon as they should hâve, to 
avoid collision, having had no reason to anticipate the lack of power of 
the other tug, which caused the collision in conjunction with the tide, and 
having reversed as soon as they saw the tow swing down upon them. 

3. Collision iS=»125 — Damage — Pkobability of Eaenings. 

Evidence held to show that there was not even a reasonable probability 
of a steamship injured by a collision earning any charter money under the 
charter in question, either vvlien she was in collision, or during the three- 
day period of her repairs; her owner having been "blacklisted" by the 
United States for reasons of state during the war with Germany and 
Austria. 

4. Collision "§=136 — Damages — Loss op Use. 

Damages for loss of use of a vessel iujured in collision cannot be award- 
ed because she might hâve made some profit. The question is not of the 
possibility of employment, but of actual loss; not what possibly eouid 
bave been made, but what would hâve been made. 

Appeal from the District Court of the United States for the Eastern 
District of New York. 

Libel in admiralty by the Seguranca Steamship Corporation against 
the steam tug Winfield S. Cahill and James Brooks, its claimant, and 
the steam tug John L,. Wade and William J. Wade, its claimant, and 
Edward M. Timmins and the Cornell Stearaboat Company, and by 
Robert M. Woodbum against the steam tug Ira M. Hedges and the 
Cornell Steamboat Company, wherein William J. Wade, as owner 
of the steam tug John Ê. Wade, pétitions for limitation of liability 

®:»For other cases see same topio & KBY-NUMBEK in ail Key-Numbered Digests & Indexes 



THE WINFIBLD 8. CAHILL 319 

(25SF.) 

against the Comell Steamboat Company, and James Brooks, owner of 
the steam tug Winfield S. Cahill, pétitions for limitation of liability 
aiso against the Cornell Steamboat Company. From the decree, the 
Comell Steamboat Company appeals. Decree modified and affirmed. 

In daylight and fair weather, with the tlde running strong ebb, the 
steamship Seguranca started, wlthout motive power of her own, and in 
charge of three tugs (the Wade, the Cahill, and the Timmlns) from the an- 
chorage neai- Bedloe's Island to a point in the East River. The master' of the 
Tlmmins was in charge of this opération, hls owners havlng made a contract 
on the subject wlth the steamship's agents. The Cahill went ahead on a 
short havv-ser ; the Wade and Timmlns were placed one on each slde of the 
steamshlp. The master of the Timmlns was on the bridge of the Seguranea. 
In this manner steamshlp and tiigs proceeded across the Upper Bay until they 
were as near to Govemor's Island as was safe, and v^ere sklrting the shore of 
said Island slightly below Castle William when the tug Hedges wlth a tow of 
about 12 boats, in at least three tiers and a boat talling on to the last full 
tier, ail upon a hawser of at least 30 fathoras, was seen coming down the 
North River. The Hedges belongs to a well-known Une, and any man expe^ 
rlenced in the navigation of this harbor knew that she was Intendlng to round 
the Battery into the East River. 

Against the tlde the Seguranea and her tugs were making not over a knot 
and a half, and probably less. For her, baeklng was not only dlfficult, but dan- 
gerous, owing to the proximity of the shore on the starboard slde. The Hedges 
had the tlde with her, but had no helper; another tug had been in attendance, 
but had gone away with a boat taken from the tow. When thèse two flo- 
tillas observed each other, tlie Hedges (liad it been nlght) would hâve shown 
the Seguranea her green light only, whlle the Seguranea had the Hedges at 
least 21/2 points on her port bow. 

The Hedges had proceeded approxlmately halfway across the channel be- 
tween the Battery and Governor's Island before she turned to go into the East 
River. The moment she dld so and becarae broadslde to the tlde, she was 
helplessly swept down by the same ; and even af ter getting headed squarely 
into the tide she could do no more than stand stlU by the land, and even that 
is doubtful. Thus the tall of her tow was in the Seguranca's way. The tugs 
alongside the latter vessel reversed, and the Cahill for her own safety ceased 
towing and got out of the way. Collision ensued between the steamship's stem 
and the starboard boat In the last full tier of the tow. 

Both vessels in collision received injnry, and actions were begun by the 
Seguranea against the owners of the Timmlns and Hedges and the tugs Cahill 
and Wade, and by the owner of-the injured barge against the Hedges alone. 
By invoklug the flfty-ninth rule ail the parties were ultlmately brought in, in 
respect of ail the damage clalmed, and the Wade and Cahill, denying ail lia- 
bility, nevertheless took proceedlngs in limitation. AU thèse matters were 
tried at one hearing, and one decree entered, in whlch the court below held 
the Hedges at fault (apparently) for obstructing the path of the Seguranea, 
but allotted one-fourth of the damages against the Cahill and one-fourth 
against the owners of the Timmlns, upon the ground that they should hâve 
sooner perceived the difflculties and dangers arlsing from the inability of the 
Hedges to eontrol her tow in the tide way. From this decree the' Hedgfes alone 
appealed. In this court, however, both the Cahill and the owners of the 
Tlmmins clalmed freedom from fault, and ail parties against whom any 
share of loss had been assessed objected to the allowance of "demurrage" or 
damages for loss of use of the Seguranea. 

Kirlin, Woolsey & Hickox.of New York City (Robert S. Erskine, 
of New York City, of counsel), for the Hedges. 

Burlingham, Veeder, Masten & Fearcy, of New York City (Chaun- 
cey I. Clark and George W. Whip, both of New York City, of coun- 
sel), for owners of the Timmins. 
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Foley & Martin (George V. A. McClosky and William J. Martin, 
both of New York City, of counsel), for the Cahill. 

Park & Mattison, of New York City (Henry E. Mattison, of New 
York City, of counsel) for ovvner of injured barge in tow. 

Alexander & Ash, of New York City (Peter Alexander, of New 
York City, of counsel), for the Seguranca. 

Before ROGERS, HOUGH, and MANTON, Circuit Judges. 

HOUGH, Circuit Judge (after stating the facts as above). [1] 
On the facts above recited we agrée with the court below that the 
fault of the Hedges is entirely plain. When the vessels were in such 
position that they were bound to navigate with due regard to each 
other's rights, they were admittedly on crossing courses, with the 
Seguranca the privileged vessel. It may be assumed as plain that 
the Hedges did not intend to continue such crossing course, but to 
turn into the East River in such manner that she would be either 
parallel with the Seguranca or ahead of her according to the rapid- 
ity of such turn. It is argued that she did make the turn, became 
the leading vessel, and put the Seguranca in the position of one over- 
taking. It is a sufficient answer to this to say that the steamship 
was proceeding so slowly that she could not overtake the Hedges, if 
that vessel had been able to navigate across or against the tide in the 
common and accepted sensé of that term. 

We find that this disaster occurred solely because, when the Hedges 
ported to go into the East River and presented the broadside of herself 
and her tow to the tide, she was helpless, because she had not enough 
power for the business in hand. Before collision actually happened 
she had turned herself so as to be heading almost, if not quite, toward 
the Battery, but whether in this position she was able to hold the 
tow against the tide is a point not worth discussion, for by that time 
(and events occurred with great rapidity) she had presented the end 
of her tow to the Seguranca in a position that rendered collision in- 
évitable. 

[2] As for the tugs in charge of the Seguranca, we think they did 
ail they could, and did it as soon as they should. They were not ap- 
prised of and had no reason to anticipate the feebleness of the Hedges. 
As soon as they saw how the tow was swung down upon them, the 
Cahill ceased to haul ahead and the tugs alongside reversed, but it 
was too late; and the Hedges had made it too late by not trying to 
port and go into the East River as soon as she could — she never turn- 
ed at ail until unnecessarily near to Governor's Island. 

The difficulties of navigating in the narrow waters between Gover- 
nor's Island and the Battery are well known ; the necessity of having 
sufficient power to meet contingencies reasonably to be expected was 
adverted to in The Concho (D. C.) 58 Fed. 812, affirmed 63 Fed. 
1023, 12 C. C. A. 4. The dangers there alluded to hâve assuredly 
grown no less in the quarter century that has elapsed since that case 
was decided. 

[3] The Commissioner awarded to the Seguranca damages for 
three days' loss of use while undergoing repairs caused by this col- 



THE WINFIELD S. CAHILL 321 

(258 r.) 

lision. Wheti injured the Seguranca was under charter; she never 
entered upon the performance of that engagement because (as we find 
from the record) it was obvious that the governmental authorities of 
the United States and of the nations associated with it in the war with 
Germany and with Austria would not permit the steamship to get a 
cargo ; her owner was "blacklisted" for reasons of state. It is argued 
that, while ail this is true, it was not obvious that it was to be true 
during the three days for which damages for loss of use has been 
awarded. It is said that, if the Seguranca had not been injured, she 
would hâve entered upon the performance of this charter party. In 
point of fact she made no attempt so to do, but after being repaired 
for damage stayed at the repair shop and was extensively overhauled 
for reclassification; meanwhile she was sold, so as to get rid of the 
"blacklisted" owner, and the charter party was ultimately canceled. 

[4] We hold it established as matter of fact that there was not even 
a reasonable probability of the Seguranca earning any charter money 
under the charter in question, either when she was in collision or dur- 
ing the three day period of her repairs. On this finding the law is not 
doubtful. Damages for loss of use cannot be awarded because the 
injured vessel might hâve made some profit. The question is not of 
the possibility of employment, but of actual loss; not what possibl}- 
could hâve been made, but what would hâve been made. The North 
Star, 151 Fed. 168. 80 C. C. A. 536. 

The fact, that a tort had been committed only calls in play the rule 
of restitutio in integrum; so that, where injured cargo nevertheless 
brought the full market value, the tort-feasor was not called upon to 
pay damages in respect thereof. The Dunbritton, 73 Fed. 352, 19 C. 
C. A. 449. The view we entertain of the facts herein renders unneces- 
sary any discussion of the unusual manner in which the damages were 
in the court below allotted or apportioned. 

Let the decree appealed from be modified, and the Seguranca 
and Woodburn recover their full damages, with costs of the District 
Court, against the Hedges. Let the proceedings in limitation on the 
part of the Wade and the Cahill be sustained, and both tugs exonerat- 
ed from liability. As against the answering claimants, let the petition- 
ers recover trial costs (but not expenses of limitation) in the District 
Court. Let the libels as against ,the owner of the Timmins be dismiss- 
ed, with costs of the District Court. There will be no costs in this 
court, because the parties whom we hâve released altogether took no 
appeal, and the single appellant has prevailed only partially; i. e., in 
respect of the so-called demurrage claim. The Anna W., 201 Fed. 
62, 119 C. C. A. 396. 

258 P.— 21 
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HOTEL WOODWARD 00. v. FOED MOTOR 00. 

(Circuit Court of Appeals, Second Circuit. May 14, 1919.) 

No. 210. 

1. DiSMISSAL AND NONSUIT <g=s>44 — NATUBE — "NONSUIT." 

A dlsmissal not upon the merits Is a "nonsult." 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Nonsult.] 

2. Triai, <@=>169 — Dibecting Verdict — Duty of Court. 

In an action in tlie fédéral District Court for New York, where the 
trial Judge reaches a correct conclusion in favor of défendant after hear- 
ing ail the évidence, the Jury should be direeted to enter a verdict in de- 
fendant's favor, and, It is improper to merely enter an order dismissing the 
complaint. 

3. Appeal and Erkob <S=>927(3) — Review — Nonsuit. 

On appeal from an order dismissing the complaint, after hearing ail 
the évidence, it must be assumed, the order being one of nonsult, that 
plalntiff's testimony Is true, and he is entitled to every Inference there- 
from. 

4. Pleading <g=>258(3) — Amendment of Answee — Duiwng Trial — Subfrise. 

In an action brought in New ïork agalnst a Michlgan corporation for 
breach of a contract to lease preraises in New ïork, where the défendant 
corporation pleaded the New York statute of frauds as requlred, de- 
fendant's motion to amend at trial by pleading the Michigan statute of 
frauds, whlch would bring Into the case the question whether its agent, 
who signed the mémorandum relied on, was authorized in writing, should 
be denied because of surprise, although défendant was entitled to amend 
after motion on due notice. 

5. Deeds <©=>1 — What Law Governs. 

The law of the state In whlch land is sltuated must alone be looked 
to for the rules governing Its aliénation and transfer, and for the etïect 
and constructioa of conveyanees of ail klnds. 

6. Courts <S=>366(5) — Décisions — Fédéral Courts. 

In construction of local statutes, the fédéral courts must follow au- 
thorltatlve state décisions if foun(J of sufflclent clearness In the judgments 
of the courts of last resort. 

7. FbauDs, Statute of <@=»120 — What Law Governs. 

In an action agalnst a Michigan corporation for breach of contract to 
lease for a term of years property located in New York, the New York 
statute of frauds (Keal Property Law, § 259), whlch does not require an 
agent who slgns a written mémorandum to be authorized in writing, ap- 
pUes, Instead of the Michigan statute of frauds, whlch requires the agent 
to be authorized in writing ; this being so notwlthstandlng both the New 
York and Michigan statute of frauds déclare a contract not evidenced by 
a writt«n mémorandum to be void, instead of provlding, as did the 
original statute,. that no action should be maintained thereon, in whlch 
case it was held that the law of the forum applied. 

8. Landlord and Tenant <S=»22(4) — Leases — Agbeements. 

In an action agalnst a Michigan corporation for breach of an agreement 
to lease New York property for a term of years, the question whether 
the mlnds of the parties had met held for the jury. 

9. EVauds, Statuts of iS=159— Contracts — Mémorandum in Writing. 

In an action agalnst a Michigan corporation for breach of a contract 
to lease New York property for a term of years, the question whether 
the attomey and agent of the Michigan corporation who executed the 
written mémorandum relied upon by plaintifC was authorized to do so, 
held, under the évidence, for the jury. 

©sjFor other cases see same toplc & KEY-NUMBEK in aU Key-Numbered Digests & Indexes 
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10. COEPORATIONS iS=>398(l) — OîTICERS — AUTHOEITY. 

The président or other gênerai ofiicer of a corporation has prima facle 
power to do any act which the directors could authorlze or ratify. 

In Error to the District Court of the United States for the Southern 
District of New York. 

Action by the Hôtel Woodward Company against the Ford Motor 
Company. There was a judgment dismissing the complaint, and plain- 
tiff brings error. Reversed and new trial directed. 

Wrlt of error to judgment entered In the District Court for the Southern 
District of New York; 

Very Uttle of an unnecessarlly volumlnous record wàs necessary to pré- 
sent the légal questions Involved. Plaintlff hère and below is a corporation 
of New York ; It keeps a hôtel, and will be hereinaf ter called "hôtel Com- 
pany." 

Défendant hère and below is a corporation of Michlgan, hereinafter called 
"motor Company," and primarlly engaged In the manufacture and sale of niotor 
cars, but Its corporate powers and the laws of New York enable It to purchase 
and improve (in the manner glving rlse to this litigation) real property In this 
State. 

By the early part of 1916 motor eonipany had deeided to buy land in New 
York City and erect thereupon a salesroom and warehouse. Several officiais 
of motor Company knew the président of hôtel company, and negotiatlons en- 
sued looking toward the érection above the New York warehouse and sales- 
room of motor company of many additional storles to be rented for a long 
term of years to hôtel company, whose already existing hostelry was cou- 
tiguous. Most of thèse negotiatlons took place in Michlgan. Building plans 
were made, expenses considered, and the talk of at least three high officiais of 
motor company wlth hôtel company's président was oiïered in évidence. 

Mr. Robertson, a member of the bar, was exclnsively in the employment of 
motor company, having hls office with and in those of the corporation. In 
August, 1916, under instructions from at least one of the vice présidents of 
motor company, he received from the président of hôtel company a form of 
lease, and In Mlchigan and by sald vice président was instructed to "flx it up." 
Havlng examined this draft, Mr. Robertson (as was testlfied on behalf of 
plaintifC) "said he would go ahead and prépare this lease and later on we 
wouM exécute it." Thereupon, at the request of hôtel company's président 
(Green), and in Michigan, Mr. Robertson wrote, and delivered to Mr. Green, 
the foUowlng letter: 

"Ford Motor Company. 

"Détroit, V. S. A., August 31, 1916. 

"Hôtel Woodward Company, 55th Street & Broadway, New York City — 
Gentlemen : Attention of Mr. Green : Confirming our conversation, will say 
that draft of lease as discussed Is entirely acceptable to us and same will be 
prepared Immediately for exécution. We hâve consented to the altérations sug- 
gested by your attorney, as they do not seem In any manner to hâve changed 
the Intent of the lease. 

"We leave the question of limitation of assignment of equlty as security 
vmtil lease Is signed, but thlnk this can be arranged to your entire satisfaction. 

"As soon as the lease is ready we will come on to New York and close up the 
entire matter of the exécution of the lease and the security as agreed. In 
the meantime you may go ahead with any plans you bave In connection with 
this proposition, so that there will be no delay when the architecta' plans are 
ready. 

"Trusting this will be entirely satistactory, we are. 

"Yours very truly, Ford Motor Company, 

"L. B. Robertson, General Attorney." 

Shortly thereafter, Mr. Robertson did prépare and send to hôtel company in 
New York a form of lease. The form thus prepared was a revision of the 
draft received by him as above stated. The lease was to run for 21 years; 

^ssFoi other cases see same toplc & KEY-NUMBER in ail Key-Numbered Digeste & Indexe* 
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the rental was to dépend upon the cost of construction, which at the tlme 
was evidently estlmated at approxlmately $700,000; but the document pro- 
rlded that any excess expense should cause a rise In rental amounting to flve 
per cent, per annum on such excess. 

Thls form of lease prepared by Mr. Robertson was submitted to motor com- 
pany's counsel in New York, and some changes suggested. New York coun- 
sel for hôtel company Hkewlse made some suggestions, as to ail of whIch there 
was évidence of acceptance by hôtel company. On November 2d, 1916, motor 
company's board of dlrectors met in Mlchlgan and at that meeting the follow- 
ing resolution was offered : 

"Whereas, this company owns a parcel of land on Broadway and Flfty- 
Fourth Street, New York, sultable for New York oASces and salesrooms. 

"And whereas, the land is very valuable, and to construct simply an office and 
salesroom, would resuit in an exorbitantly high cost for offices and salesroom. 

"And whereas, the management of thls company, on account thereof, bas 
entered Into prellminary negotiatlons with the Hôtel Woodward to oceupy part 
of a suitable building on such site: 

"Therefore, resolved, that this company proceed with the érection of the 
proposed building suitable to that site, for the use of this company as offices 
and salesroom, and that the negotiatlons of the management looking to the 
lease of the balance thereof to the Hôtel Woodward Company for a perlod of 
twenty-one years be and they are hereby ratifled and eonfirmed, and the man- 
agement is authorized to erect the building at an approxlmate cost of $740,000, 
and enter into said lease. 

"After some discussion further considération of this resolution was deferred 
until the next meeting." 

At the next meeting of the board the matter was thus treated : 

"It was moved by Mr. Backham and supported by Mr. Klingensmith, that 
the resolution pertalnlng to the building on the property owned by the Ford 
Motor Company at the corner of Fifty-Fourth street and Broadway, New 
York, as outlined In the resolution of the meeting of November 2, 1916, and at 
which time the resolution was deferred, be ratifled, and that officers be given 
authority to proceed." 

Hôtel company gave évidence ten^Ing to show that, after receipt of Mr. 
Bobertson's letter of August 31st, both parties had assumed that the mat- 
ter was closed, except for détails to be adjusted by attorneys for each party 
and the formai exécution of a wrltten lease. 

On the part of motor company, évidence was gIven tending to show that, so 
far as the talk between the officers of the two corporations went, It had at ail 
ttmes been made plain by motor company that the making of any lease, and 
not only the renting, but even the construction of what was to be rented, de- 
pended upon the making of satlsfactory and reasonably economlcal contracta 
for physical construction of anything more than motor company needed for its 
»wn business in New York City. 

In the early part of 1917 It was dlscovered (according to évidence given for 
motor company) that the cost of construction would be not approximately 
$700,000, but about a half million more than that. When this possible enor- 
mous excess was communicated to hôtel company, It declared its willingness 
to pay by way of additional rental, 5 per cent, per annum, even on such 
enormous excess ; but motor company was either not willing, or not able, to 
spend the additional money, and refused altogether to proceed with the matter. 

This action at law was then brought by hôtel company against motor com- 
pany to recover damages for breach, not of a lease (for no document called a 
"lease" was ever dellvered or even executed), but to obtain compensation for 
the breach of a contract to make a lease. 

The défenses pleaded were, in substance, that there never was any suen 
meeting of minds as could be called a contract ; but that. If there were, the 
same was voided under the statute of frauds. 

The language of the answer in setting up the statute plalnly referred to the 
New York Act, I. e. section 259 of the Eeal Property Law (Consol. Laws, c. 
50) which is as follows : 

"When contract to lease or seîl void. — A contract for the leasing for a long- 
er period than one year, or for the sale, of any real property, or an Interest 
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therein, is vold, unless the contract, or some note or mémorandum thereof, ex- 
presslng the considération, Is In writing, subscribed by the lessor or grantor, 
or by his lawfully authorized agent." 

The case having corne on for trial, and plaintiff havlng rested, the motor 
Company moved to amend by pleading the Michigan statute of frauds, reading 
as follows: 

"Sec. 8. Every contract for the leasing for a longer perlod than one year, or 
for the sale of any lands, or any interest in lands, shall be vold, unless the 
contract, or some note or mémorandum thereof, be In writing, and signed by 
the party by whom the lease or sale is to be made, or by some person there- 
unto by him lawfully authorized by writing." Comp. Laws, § 11977. 

To this amendment hôtel company objected on the ground of surprise, but 
over due exception the amendment was granted. 

At the close of the whole case the trial judge dismissed the complaint, hold- 
ing in substance that, if the minds of the parties had met in an agreement to 
make a lease in the form shown in évidence, such agreement or contract was 
volded by the statute of frauds, but gave no Intimation as to whether he deem- 
ed the New York or Michigan statute applicable to the matter In hand. 

Judgment having been entered upon this direction, this writ was taken, and, 
though plaintiff in error insists upon ail duly taken exceptions, two principal 
questions hâve been argued: 

(1) To the transaction shown, Is the statutory law of Michigan or of New 
York to be applied? 

(2) If the applicable statute does not bar the suit, was plaintiff below en 
titled to go to the jury? 

Holm, Whitlock & Scarflf, of New York City (Charles H. Tuttle, of 
New York City, Stephen C. Baldwin, of Brooklyn, N. Y., and Victor 
E. Whitlock, of New York City, of counsel), for plaintiff in error. 

Crisp, Randall & Crisp, of New York City (Alfred Lucking, of Dé- 
troit, Mich., and W. Benton Crisp, of New York City, of counsel), for 
défendant in error. 

Before ROGERS, HOUGH, and MANTON, Circuit Judges. 

HOUGH, Circuit Judge (after stating the facts as above). [1, 2] 
One matter of procédure justifies preliminary attention. The trial 
judge dismissed the complaint after having heard ail the évidence ad- 
duced by both parties. It is clear from the record that the court order- 
ed a dismissal instead of directing a verdict for the défendant because 
plaintiff's trial counsel insisted that nothing more than a dismissal was 
proper under the New York Code of Civil Procédure. 

This was a mistake in form ; a dismissal (not upon the merits) is a 
nonsuit, but where, after hearing ail the évidence, the trial judge reach- 
es a correct conclusion in favor of the défendant, the jury should be 
directed to enter a ve'rdict in that defendant's favor. Stumpf v. Halla- 
han, 101 App. Div. 383, 91 N. Y. Supp. 1062 ; affirmed 185 N. Y. 550, 
77 N. E. 1196. The rule in the fédéral courts we stated in Re Iron 
Clad Manufacturing Co., 197 Fed. 281, 116 C. C. A. 642. 

[3] The case being before us, however, on a nonsuit, we "must as- 
sume * * * that plaintiff's testimony is true, and that they are 
thus entitled to the benefit of every fair inference therefrom." Davis 
v. Carnegie Steel Co., 244 Fed. at page 933, 157 C. C. A. at page 283. 

[4] Another trial matter must be noted: The amendment pleading 
the Michigan statute of frauds should hâve been denied. It has been 
often held that the statute may be availed of under a gênerai déniai 
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(e. g. Third National Bank v. Steel, 129 Mich. 434, 88 N. W. 1050, 
64 L. R. A. 119); but this défendant had specifically pleaded the New 
York statute, as required by Crâne v. Powell, 139 N. Y. 379, 34 N. E. 
911, and Matthews v. Matthews, 154 N. Y. 288, 48 N. E. 531. Doubt- 
less it is "common form" to object to amendments as surprising; but, 
when the distinction between thèse two statutes, and the course oi this 
trial is considered, the truth of this plea of surprise is manifest, and 
its resuit is to produce a légal question that might hâve been wholly 
avoided. 

One effect of the amendment made after plaintiff rested was to raise 
the question whether Robertson's authority (if he had any) was oral 
or written, if the Michigan statute applied. We search the record in 
vain for any évidence that testimony on this point had been sought 
for ; certainly none is presented to us, and it was going too far to in- 
sert this issue in a case actually on trial in New York, when such Writ- 
ten authority as might exist certainly sprang into existence and re- 
mained of record in Michigan. 

As, however, défendant (so far as we can see) was entitled to amend 
after motion on due notice, and the question intended to be raised is of 
importance upon any future trial herein, we shall consider it now. 

[5-7] It is not doubted that we must look only to the law of the 
State in which land is situated for the rules governing its aliénation and 
transfer and for the effect and construction of conveyances of ail 
kinds. Olmsted v. Olmsted, 216 U. S., at page. 393, 30 Sup. Ct. 292, 
54 L. E^. 530, 25 L. R. A. (N. S.) 1292, and cases cited. If, therefore, 
this action related to land title, there would be no doubt that the con- 
tract transferring the same would be governed and interpreted by the 
law of New York alone ; for the proposed 21-year lease is an estate in 
lands, and real property under the law of this state. But the plain- 
tiff herein is not suing to establish a title, nor is it seeking to procure 
one by way of spécifie performance or ctherwise. The action is Per- 
sonal and transitory and asserts liability in the défendant for breach 
of a Personal obligation only; there is no effort to obtain an interest 
in the res ; indeed, inability to obtain such interest is presupposed, and 
relief in personam only is demanded. 

Reduced to its simplest légal form, the question hère is whether the 
lex loci contractus (or, more accurately, the lex loci conditionis), or the 
lex rei sitas applies when a statute of frauds is invoked as a défense. 
The diversity of judicial opinion revealed by endeavors to discover 
what law governs the validity of a contract is a most extensive sub- 
ject, and the results of exhaustive research were stated by Prof. J. H. 
Beale in 1909.^ The manifest inclination of the courts has usually 
been toward treating statutes of frauds like other statutes regulating 
or limiting the right of contract and to find "the law of the contract" 
(as it is called in St. Louis R. R. v. Terre Haute R. R., 145 U. S. at 
page 405, 12 Sup. Ct. 953, 36 L. Ed. 748) in the law of the place where 
the contra.ct was made. But mingled with this current of décision 
(turbid as it is) is plainly discernible the conflicting inclination to îdenti- 

1 Harvard Law Keview, vol. 23, pp. 1, 79, 194, and 260. 
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fy ail contracts relating to land and ail actions for breach of such 
contracts with conveyances of title to interests in land, to which, as 
above stated, the lex rei sitas always applies. 

Thus the inquiry at bar is narrowed to the f ollowing question : What 
is the law of a contract made in Michigan for the conveyance of an 
interest in New York realty when the action is to recover money dam- 
ages only in a personal and transitory suit for the breach of such con- 
tract, and action is brought in a court of the United States sitting in 
New York ? 

This comparatively small fraction of the larger subject may be, and 
has been, treated in several différent ways. 

One View bas been compendiously and authoritatively stated by Mr. 
Dicey substantially as follows : Ali rights over or in relation to an im- 
movable are governed by the law of the country where the immovable 
is situate: the effect of a contract with regard to an immovable is 
governed by the proper law of the contract — and "proper law of the 
contract" means the law by which the parties may be f airly presumed 
to hâve intended the contract to be governed. Dicey's Conflict of Laws 
(Ed. 1908) pp. 500, 510, and 529.' This may be regarded as the pre- 
vailing, or at least most often stated, English view, and of it Prof. Beale 
notes that it almost invariably results in finding that the law of the 
contract is the law of England. This method of statement has often 
been chosen by our fédéral courts (Pinney v. Nelson, 183 U. S. at page 
148, 22 Sup. Ct. 52, 46 L. Ed. 125, citing Wayman v. Southard, 10 
Wheat. 48, 6 h- Ed. 253) ; and it has likewise at times obtained favor 
in the courts of New York (Stumpf v. Hallahan, supra). Whether this 
view is wholly consistent with Bank of Africa v. Cohen (1909) 2 Ch. 
129, may be doubted, for it was there held that a married woman's 
capacity to contract concerning her own land in the Transvaal was gov- 
erned solely by the law of the Transvaal, although she had assumed to 
contract in England, and an action to compel spécifie performance was 
promoted in Great Britain. 

Another and often prevailing view is that a statute of frauds is a 
law concerning évidence, not affecting the inhérent validity of contracts 
nor the capacity of the contractors to enter into obligation, but merely 
prescribing stringent rules by which alone the intent and purpose of 
the parties shall be made manifest; wherefore the lex fori applies. 
This doctrine, commonly thought to rest on Eeroux v. Brown, 12 C. B. 
801, has been apparently approved in Pritchard v. Norton, 106 U. S. 
134, 1 Sup. Ct. 102, 27 L. Ed. 104. _ 

But the distinction has been drawn in respect of the difïering lan- 
guage of the statutes of différent sovereignties. Many acts, like the 
original of 29 Car. II, c. 3, déclare in substance that no action shall be 
brought except it be supported by a written contract or a note or mém- 
orandum thereof. Others (like the présent statutes of New York and 
Michigan) déclare that contracts not so supported shall be void. Stat- 
utes in the earlier form hâve been regarded as rules of évidence in 
Heaton v. Eldridge, 56 Ohio St. 87, 46 N. E. 638, 36 L. R. A. 817, 
60 Am. St. Rep. 737 ; Downer v. Chesebrough, 36 Conn. 39, 4 Am. Rep. 
29 ; and Third National Bank v. Steel, supra. The matter is well dis- 
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cussed in Obear v. First National Bank, 97 Ga. 587, 25 S. E. 335, 33 
ly. R. A. 384, and it is pointed out that where the statute merely f orbids 
suit it is matter of évidence or remedy, and the lex fori applies. But 
Wolf V. Burke, 18 Colo. 264, 32 Pac. 427, 19 L. R. A. 792, rests upon 
the proposition that the statute of that state, like that of New York, 
renders the oral contract void, wherefore the doctrine of the Leroux 
Case is inapplicable ; and this view of the New York statute has receiv- 
ed the approbation of the late Prof. Dwight, sitting as référée in Marie 
V. Garrison, 13 Abb. N. C. (N. Y.) 258. The whole doctrine of Leroux 
V. Brown is disapproved in Wharton's Conflict of Laws (3d Ed.) § 689, 
et seq. Nevertheless support can be found for the view that even the 
New York statute is a rule of évidence. Crâne v. Powell, supra ; Mat- 
thews V. Matthews, supra. 

When the inquiry is narrowed to discovering judicial pronounce- 
ments in respect of personal actions brought for breach of contract re- 
garding Jand, made in a state other than that of the land itself, the re- 
sults are equally varied. The view that in such an action the lex rei 
sitas has no application is thought to hâve obtained vogue largely 
(though not whoîly) from the décision of Holmes, J., in Poison v. Stew- 
art, 167 Mass. 211, 45 N. E. 7Z7, 36 L. R. A. 771, 57 Am. St. Rep. 
452. This judgment is àpproved by Wharton, supra (section 276d), 
and in Minor's Conflict of Laws (1901) p. 416 et seq. In Finnes v. 
Selover, 102 Minn. 334, 113 N. W. 883, it was decided that where a 
contract was made in one state for the purchase of lands in another, 
and the money was to be paid in the state where the contract was made, 
lex rei sitas governed as to title, and lex loci contractus as to the rights 
of the parties. This doctrine was followed in a litigation which as 
Selover v. Walsh reached the Suprême Court in 226 U. S. 112, 33 Sup. 
et. 69, 57 L. Ed. 146 (decided below 109 Minn. 136, 123 N. W. 291)'. 
While the highest court took pains to state that they were not con- 
cerned with the applicability of any given statute of f rauds to the con- 
tract in hand, but only with an alleged violation of the fédéral Consti- 
tution, by such application, occasion was taken apparently to approve 
the doctrine of Poison v. Stewart, supra. See, also, the converse of the 
situation in Kryger v. Wilson, 242 U. S. 171, 37 Sup. Ct. 34, 61 L. Ed. 
229. In the latter cause the courts of North Dakota had apphed the 
lex rei sitae, and the Suprême Court held that such application was 
"purely a question of local common law" and not a matter with which 
the Suprême Court of the United States was concerned. 

While the writer of this opinion yields individual assent to the rea- 
soning of Poison v. Stewart, it is the duty of this court to ascertain, if 
possible, what the law of New York is on this subject, and whether this 
court of the United States is bound to follow the same. In cases not 
legally distinguished from the présent, it has been asserted (though 
without discussion of principle) that the statute of New York is not 
applicable to a personal and transitory suit there brought to recover 
damages for breach of a contract affecting foreign land; but that in 
such action, brought and tried in New York, lex rei sitse is applicable. 
Abell V. Douglass, 4 Denio (N. Y.) 309; Burrell v. Root, 40 N. Y. 496. 

This view has been similarly asserted or assumed in Siegel v. Robin- 
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son, 56 Pa. 19, 93 Am. Dec. 775; Bissell v. Terry, 69 111. 184; Baird, 
etc., Co. V. Harris, 209 Fed. 291, 126 C. C. A. 217; and more fully in 
Meylink v. Rhea, 123 lowa, 310, 98 N. W. 779. This is probably the 
rule generally prevailing down to date.'' Yet so fluid is the discussion 
that Cardozo, J., in Reilly v. Steinhart, 217 N. Y. 553, 112 N. E. 469, 
can refer to the whole matter hère discussed as one "often debated 
and with varying conclusions." 

But so far as the pronouncements of the highest court of this state 
are concerned, while authority can be found for the dogmatic rule of 
Burrell v. Root, for the doctrine of Leroux v. Brown, and for that 
of Prof. Dicey, no judicial support can yet be discovered for the only 
view that makes the Michigan statute applicable in this litigation, i. e. 
that lex loci conditionis must be applied. 

In the construction of local statutes the national courts must foUow 
authoritative state décisions, if found of sufficient clearness in the 
judgments of the courts of last resort. Re Seward Dredging Co., 242 
Fed. 229, 155 C. C. A. 65. The "laws of the several states" to which 
the courts of the United States yield obédience comprise, not only 
state statutes, but the décisions of the highest courts. Nashua Bank 
V. Anglo-American Co., 189 U. S. 228, 23 Sup. Ct. 517, 47 L. Ed.' 782 ; 
cf. Chicago, etc., Co. v. Kendall, 167 Fed. 66 et seq., 93 C. C. A. 422, 16 
Ann. Cas. 560. That a fédéral court sitting in a given state will fol- 
low the statute of frauds of that state, see Buhl v. Stephens (C. C.) 
84 Fed. 922. It may be said that, while the fédéral courts are bound 
to follow the authoritative state interprétation of a local act, the rule 
does not apply to the application of the statute. We think the distinc- 
tion is not one of substance, and Farley v. Carey, etc., Co., 249 Fed. 
476, 161 C. C. A. 434, was substantially a case of following the New 
York Court of Appeals in respect of the application of a very impor- 
tant statute as to which great différences of oninion had existed. We 
conclude that by the law of New York, whieh this court is bound to 
follow, the New York and not the Michigan statute, the lex rei sitas or 
lex fori, and not the lex loci conditionis, is the law by which the valid- 
ity and enforceabihty of this contract is to be adjudicated so far as it is 
affected by a statute of frauds. 

[8, 9] Assuming now the exclusive applicability of the New York 
statute, it was error to take the case from the jury. The plaintifï's évi- 
dence tended to show that the minds of hôtel company, acting through 
its président, and of motor company, operating through its président, 
vice président, and secretary, had met and united in an agreement that 
motor company would build and lease what it built to hôtel company, 
in a form agreed upon in every essential and reduced to writing in and 
by the intended lease prepared for exécution by Mr. Robertson. 

We express no opinion on this point of fact, further than to say 
that it was for the jury to pass on. There were some détails to be ar- 
ranged. How unimportant they were (on this record) is shown by the 
fact that no différences about them hâve ever been assigned as reasons 

2 It Is summarily statefl in 39 Cyc. p. 129&, and approved In Story, Confllct 
of Laws (8th Ed.) §§ 363, 364. 
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£or refusing to proceed with the matter. This branch of the case 
should hâve been given to the jury with instructions in accordance with 
the rules well stated and summarized in Scholtz v. Northwestern, etc., 
Co., 100 Fed. 573, 40 C. C. A. 556. See, also, Morse v. Tillotson, 253 

Fed. 340, C. C. A. , 1 A. L. R. 1485. Cf. Sanders v. PottHtzer, 

etc., Co., 144 N. Y. 209, 39 N. E. 75, 29 L. R. A. 431, 43 Am. St. Rep. 
757. 

Throughout the trial and in this court, plaintiff bas rested uponMr. 
Robertson's letter of August 31st, as being the note or mémorandum 
satisfying the statute of frauds. 

That this document, if subscribed by motor company's "lawfully 
authorized agent," w'as sufScient under thestatute, bas not been denied; 
but there was at least a question for the jury as fo Mr. Robertson's 
authority. 

Doubtless this gentleman had no power whatever to make the con- 
tract hère alleged, but that is^ immaterial. The point is : Did he hâve 
authority to make the note or mémorandum of August 31st? And 
the solution of this matter dépends upon the authority of the officer 
or officers of motor Company who told him in respect of this particular 
lease' to "fix it up" ; or (to paraphrase Mr. Robertson's own testimony) 
"to prépare as a lawyer or put in légal shape the understanding that 
existed between" motor company and hôtel company. If there was 
an understanding or mind-meeting and the lessor's attorney was told 
to put that understanding in légal shape, or words to that effect, we 
bave no doubt that such authority included the power and duty of tell- 
ing the truth about it, which (if plaintifï's version of the contractual 
arrangements is the truth) is just what Mr. Robertson did. 

Thus we reach the question of the authority of motor company's of- 
ficers. 

[10] Hère we need go no further than to indicate adhérence to the 
rule that the président or other gênerai officer of a corporation bas pow- 
er prima facie to do any act which the directors could authorize or 
ratify. Hastings v. Brooklyn, etc., Co., 138 N. Y. 479, 34 N. E. 289. 

It would be idle to recite évidence which, if regiven at another trial, 
may be quite différent in efïect by reason of other testimony not now 
before us. It sqffices, therefore, to say that on this record there was 
enough to take to the jury the question whether Mr. Robertson was 
authorized to do what he did by officers of motor company themselves 
acting with authority. 

We may mention that no question of damages is presented by this 
writ; by agreement of counsel such matters were eliminated from 
the proceedings below. 

For thèse reasons, it is ordered that the judgment be reversed, with 
costs, and a new trial directed. 
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SIMONITÇCH V. BRUCE et aL 

(Circuit Court of Appeals, Eighth Circuit. AprU 28, 1919.) 

No. 5333. 

1. JuDQMENT <S=423, 429 — ^Equitable Reliei^Gbotjnds. 

It is not ground for équitable interférence witli a judgment that the 
défendant by his own act or omission failed effectually to avail himself of 
a défense, or that the court declded questions of law or fact erroneously. 

2. Judgment <S=>407(1)— Suit to Enjoin Enfobcembnt— Adéquate Remedy 

AT Law. 

An injunctlon wiU not be granted to restraln enforcement of a judg- 
ment at suit of a third person, on the ground that he will be liable over 
to the défendant therein, where the matter alleged as basis for the in- 
junction would be avallable to complalnant as a défense in an action 
against him. 

3. Appeal AND EunoR ®=1241 — Appeal Bond— Estoppel of Subety to Deny 

Pbincipal's Liability. 

The surety on an appeal bond, conditloned for payment of the judg- 
ment, if affirmed, and one indemnlfying such surety, are each concluded 
by the terms of the bond from denylng the defendant's liability to pay 
the judgment 

Appeal from the District Court of the United States for the Dis- 
trict of North Dakota ; Charles F. Amidon, Judge. 

Suit by B. Simonitsch against Alexander Bruce, administrator of 
H. H. Jenkins, deceased, the Northern Trust Company, Eva M. Jen- 
kins, Hallett H, Jenkins, Jr., and L. L. Twichell, guardian of Hallett 
H. Jenkins, Jr. Decree for respondents, and coraplainant appeals. 
Affirmed. 

This appeal is taken from a decree sustainlng a motion to dlsmiss the plain- 
tift's blU and dlsmlssing the case. The relief asked by the bill was an injunc- 
tlon against the collection of a sum adjudged to be due by a judgment of the 
county court of Cass county, N. D., upon the settlement of the accounts of an 
administrator, pursuant to a détermination of the légal rights of the parties 
by the Suprême Court of that state. See Macfadden v. Jenkins, 169 N. W. 151. 
It appears from the plaintiffs bill that a partnership existed under the firm 
name of EUsworth & Jenkins, the principal place of business being at Fargo, 
N. D. The members of the partnership were J. H. EUsworth and H. H. Jen- 
kins, each havlng an equal interest, and its chlef business was the ownershlp 
and management of lands and deallng in mortgàge securitles. EUsworth was 
a nonresident partner, and, pursuant to an agreement to dissolve the partner- 
ship and to wind up its affalrs, Jenkins had been for several years endeavor- 
ing to close up Its transactions. Before this was fuUy accompljshed, Jenkins 
dled. Macfadden was appointed as hls administrator by the county court of 
Cass county, N. D. Jenkins dled intestate. His helrs were a widow and a 
posthumous son. A guardian was appointed for the son by the proper probate 
court. Under the laws of North Dakota a survlving partner succeeds to ail 
of the partnership property in trust for the purpose of liquidation and the in- 
terest of the deceased partner in the ultlmate distribution of the partnership 
assets passes to those who succeed to his other Personal property. Sections 
C425, 8711, 8717, Compiled Laws North Dakota 1913. Notwithstandlng thèse 
statutory provisions, the administrator proceeded upon the theory that he 
should raanage and dispose of Jenkins' share of the partnership property. 
EUsworth was not active in managing the affalrs of the firm, the property 
belonglng to It was somewhat incumbered, and the property was not then 
readlly salable. The widow and the guardian agreed that It was for the best 

^=For other cases see same tbplo & KBY-NUMBER In ail Key-Numbered Digeste & Indexes 
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înterests of the estate that a corporation then known as the Bllsworth Jen- 
klns Company, but sinee known as the EUswofth Land Company, and here- 
after called the laisworth Company, be requested and Induced to purchase 
EUsworth's interest in the partnershlp property. The stockholders of thls 
Ellsworth Company were the plaintiff, who owned a majority of the stock, the 
widow of Jenkins, and Macfadden, the administrator of Jenkins. The wldow, 
the child's guardlan, and the administrator requested and induced the Ells- 
worth Company to purchase EUsworth's share in the partnershlp property, 
and he made a transfer of his interest accordingly to the Ellsworth Company. 
Shortly thereafter the Ellsworth Company entered Into negotlatlons looklng 
to the purchase of the Jenkins interests in the partnershlp estate. 

It is alleged that It was agreed between the administrator, the widow, the 
guardlan, and the Ellsworth Company, represented by the plaintlfE in this 
transaction, that the Ellsworth Company should buy ffom the administrator 
what was supposed to be the Jenkins undivlded half of the partnershlp prop- 
erty, and thereafter it should manage ail of the property and should account 
to the Jenkins heirs for any profits accruing, as if the helrs had continued to 
be the owners of such share. In accordance with this arrangement the ad- 
ministrator sold at private sale to the Ellsworth Company an undivlded half 
of the Personal and real property. The Bllsworth Company then continued 
the management of the property for several years. An accounting by the ad- 
ministrator was then demanded in the probate court, and the widow and 
guardlan made claim' that the Ellsworth Company was disqualifled from pur- 
chasing EUsworth's share in the partnershlp assets because Macfadden, the 
administrator, was also a stockholder and director in the Ellsworth Company. 
After an order was entered, an appeal was taken to the District Court, and 
that court declded that Macfadden was liable in a large amount to Jenkins* 
estate, because ail the property the Ellsworth Company had purchased, botli 
from Ellsworth and from Macfadden, as administrator, was, as a matter of 
law, purchased for the beneflt of the estate. This décision was modified and 
aflirmed by the Suprême Court in the case heretofore clted, and a final order 
has been made by the county court in pursuance thereof, directing Macfadden 
to pay over to Bruce, his successor In the administration, the amount found 
due. It is averred that Macfadden Is not finaucially responsible, but that the 
Northern Trust Company, the surety on his bond as administrator, intehds to 
pay the amount found due to Bruce, as administrator, unless it is enjoined 
from dolng so. After the décision by the District Court against Macfadden, 
and in order that he might appeal to the Suprême Court, the EUsworth Com- 
pany and the plaintiff procured the Northern Trust Company to exécute a 
supersedeas bond on behalf of Macfadden, and indemnifled it against loss by 
reason of its exécution of such a twnd. Some tlme before this bill was filed 
the EUsworth Company sold and conveyed ail its property, accounts, and 
rights of action to the plaintiff, and the plaintiff assumed aU of the debts and 
obligations of the corporation. The plaintiff avers thàt Macfadden, while 
administrator, paid ail the claims against the Jenkins estate, except two 
claims held by the wldow, and that he tumed over to the new administrator 
property of the estate much exceeding in value the amount due to the widow 
on thèse claims. From the decree dismissing the bUl, an appeal is prosecuted 
by the plaintiff. 

Edward Engerud, of Fargo, N. D. (Engerud, Divet, Holt & Frame 
and Fowler & Gréen, ail of Fargo, N. D., and Ueland & Jérôme, of 
Minneapolis, Minn., on the brief), for appellant. 

E. T. Conmy, of Fargo, N. D. (Watson, Young & Conmy, of Fargo, 
N. D., on the brief), for appellees. 

Before SANBORN and CARLAND, Circuit Judges, and MUN- 
GER, District Judge. 

MUNGER, District Judge (after stating the facts as above). [1] 
The foundation of plaintiff's claim, as made in his argument and as 
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claimed in his bill, is that the Northern Trust Company, as surety on 
Macfadden's bond, as soon as it pays the amount found due by th.e 
county court's decree, will become subrogated to whatever rights Mac- 
fadden has against the Ellsworth Company. It is said that Macfad- 
den was held to be liable to the estate, because he permitted the Ells- 
worth Company to acquire the property of the estate, and that, if he or 
his surety must pay its value to the estate, then the Ellsworth Com- 
pany, as the récipient o£ the property, is liable to reimburse him. On 
this hypothesis plaintiff contends that he, as the purchaser of ail the 
property of the Ellsworth Company and having assumed ail of its 
obligations, will in fact be the one ultimately liable to pay the amount 
found due to Bruce. He claims an estoppel against the widow, the 
guardian, and the présent administrator, because the widow, the guard- 
lan, and the former administrator agreed to and induced the purchase 
by the Ellsworth Company of the property from Ellsworth and from 
Macfadden, as administrator, and theref ore that the widow, the guard- 
ian, and the new administrator may not now assert that that corpora- 
tion did not lawfully acquire the property. It is obvions that the 
availability of this défense on the part of Macfadden was a matter 
for the considération of the state courts of North Dakota, when Mac- 
fadden was called upon to account to the estate, and that the final 
judgment rendered against him may not be reviewed in this proceed- 
ing to détermine the correctness of the conclusions on which it was 
based. No fraud, accident, or inistake is alleged as a ground for 
avoiding that judgment. It is not a ground for équitable interférence 
with a judgment that a défendant by his own act or omission failed 
effectually to avail himself of a défense at law, or that the court dcr 
cided a question of law or fact erroneously. 4 Pom. Eq. Jur. 1361 ; 
Phillips V. Negley, 117 U. S. 665, 6 Sup. Ct. 901, 29 L. Ed. 1013: 
Hendrickson v. Hinckley, 17 How. 442, 15 L. Ed. 123; Walker v. 
Robbins, 14 How. 584, 14 E. Ed. 552 ; Creath's Administrator v, Sims, 
5 How. 192, 12 E. Ed. 111 ; Embry v. Palmer, 107 U. S. 3, 2 Sup. Ct. 
25, 27 L. Ed. 346. 

The plaintifï contends that, as he was not a party to that suit, he is 
not concluded by the adjudication, and that he may assert this claim 
of estoppel against the widow, guardian, and présent administrator, 
because, as successor of the Ellsworth Company and guarantor of its 
obligations, he will be obliged to respond to any claim against it. 

[2] The theory of plaintiflf's bill is that the widow, the guardian, and 
the new administrator are estopped to claim that there was an invalid 
purchase by the Ellsworth Company, that that défense has not been 
availed of by the Ellsworth Company in any litigation to which it was 
a party, and that it would hâve been a complète défense for Macfad- 
den, if he had presented it in the suit against him. If this theory is 
well founded, and it is the only one presented by the bill, then the 
plaintifï is not entitled to an injunction, because if there shall be a suit 
brought by Macfadden or his surety against the plaintifï as the suc- 
cessor of the Ellsworth Company he can urge this claim of estoppel, 
and if it would hâve been a sufficient défense in the suit against Mac- 
fadden it will be a sufficient défense in a suit by Macfadden or iiis 
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successor in interest against the plaintiff. An injunction îs not grant^ 
ed as a màtter of course, but only in the sound discrétion of the court, 
v.'hen necessary to prevent irréparable in jury, for which there is no 
adéquate remedy at law, and not to enforce a right that is doubtful, 
or to prevent an act the injurious conséquences of which are doubt- 
ful. Parker v. Winnipiseogee L,ake Cotton & WooUen Co., 67 U. S. 
(2 Black) 545, 17 L. Ed. 333; Consolidated Canal Co. v. Mesa Canal 
Co., 177 U. S. 296, 20 Sup. Ct. 628, 44 L. Ed. m-, Parcher v. Cuddy, 
110 U. S. 742, 4 Sup. Ct. 194, 28 L. Ed. 312; Bliss v. Washoe Copper 
Co., 186 Fed. 789, 109 C. C. A. 133; Hunnewell v. Cass County, 22 
Wall. 464, 22 L. Ed. 752. » 

On the theory presented by plaintifif's bill he needs no injunction 
against the enforcement of the final judgment against Macfadden, in 
order to protect his rights as the successor to the property and obliga- 
tions of the Ellsworth Company, so that he may présent this défense 
of estoppel. 

[3] There is another reason why plaintiff is not entitled to enjoin 
the collection of the judgment against Macfadden. He voluntarily in- 
demnified the surety on the appeal bond given by Macfadden when 
the appeal was taken to the Suprême Court of North Dakota. He 
thereby agreed that he would pay the judgment against Macfadden, 
if it was afïirmed. The surety on the bond and the plaintiff, as the 
surety's surety, are each concluded by the terms of the bond from 
questioning the liability of Macfadden to pay the judgment result- 
ing in that case. Stovall v. Banks, 77 U. S. (10 Wall.) 583, 19 L. Ed. 
1036; Wm. W. Bierce, Ltd., v. Waterhouse, 219 U. S. 321, 31 Sup. 
Ct. 241, 55 L. Ed. 237 ; Commonwealth of Pennsylvania v. Fidelity & 

D. Co. (C. C.) 180 Fed. 292; Seymour v. Smith, 114 N. Y. 481, 21 N. 

E. 1042, 11 Am. St. Rep. 683; Krall v. Libbey, 53 Wis. 292, 10 N. W. 
386; Freeman on Judgments, §§ 176, 180; 4 Corp. Jur. 1269. In the 
case of Stovall v. Banks, supra, the court said: 

"It has been argued on behalf of the défendants in error that the decree of 
the superlor court, If admltted, would hâve been only prima fade évidence 
against the sureties in the bond. Were that conceded, it would not justify the 
exclusion of the évidence. But the concession cannot be made. The decree 
settled that the adminlstrator of the intestate, Alfred Eubanks, held in his 
hands sums of mcmey belonglng to the équitable plalntlffs in thls suit, as dis- 
trlbutees of the Intestate's estate, which he had been ordered to pay over by a 
court of compétent jurisdlctlon, and the record establlshed his failure to obey 
the order. Thereby a breach of his administration bond was concluslvely shown. 
Oertainly the adminlstrator was concluded ; and the sureties in the bond are 
bound to the full extent to which thelr principal is bound. A principal in a 
bond may be liable beyond the stipulations of the instrument, independently 
of them; but so far as his liability is in conséquence of the bond, and by force 
of its terms, his surety is bound wlth him. There may be spécial défenses for 
a surety arising out of circumstances not exlstlng in this case, but, in thelr 
absence, whatever concludes his principal as an obligor concludes hlm. He 
cannot attack collaterally a decree made against an adminlstrator, for whose 
fldelity to his trust he has bound himself." 

Thèse conclusions require an affirmance of the decree, and an order 
to that effect will be gntered. 
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GRATZ V. McKEE et aL* 
(Circuit Court of Appeals, ETighth Circuit. Aprll 28, 1&19.) 

No. 5285. 

1. Teespass i®=3ll — Conversion of "Realxt" — Statutes — "Mussel." 

The fresh water "mussel," a shellflsh capable of locomotion, usually liv- 
ing in the bed of streams partially eovered witli mud, being a live animal, 
cannot be deemed part of tbe "realty," within Rev. St. Mo. 1909, § 5448, al- 
lowing treble damages in certain cases lor digging up and carrying away 
any substance or material, being a part of the realty. 

[Ed. Note. — For»other définitions, see Words and Phrases, First and 
Second Séries, Real Property.] 

2. F^sn <Ê=1 — Conversion — Action fob Value — ^Title — "Peabl B^shinq." 

In View of Rev. St. Mo. 1909, § 6508, declaring that title to ail "birds, 
flsh and game" shall be in the state, and one taking or killing them shall 
be deemed to liave consented that title thereto shall so remain for the 
purpose of régulation and control, and section 6551, prohibiting pearl 
fishing at certain times, title to fresh-water mussels taken from a non- 
navigable river eould not be acquired by the owner of the bed of the 
stream, so as to support an action for the value of the shells ; the mussels 
being animais ferje naturas, title to which reniaiued in the state, the 
term "fish" including shellfish, and "pearl fishing" referring to the capture 
of fresh-water mussels. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Elsh.] 

In Error to the District Court of the United States for the Eastern 
District of Missouri; John C. Pollock, Judge. 

Action by Benjamin Gratz against James S. McKee and others. 
Judgment for défendants on a directed verdict, and plaintifï brings 
error. Affirmed. 

S. Mayner Wallace and Shepard Barclay, both of St. Louis, Mo., 
for plaintiff in error. 

Frank H. SulHvan, of St. Louis, Mo. (Hoffman & Hoffman, of 
Sedalia, Mo., and Jones, Hocker, Sullivan & Angert, of St. Louis, 
Mo., on the brief), for défendants in error. 

Before SANBORN and CARLAND, Circuit Judges, and MUN- 
GER, District Judge. 

CARLAND, Circuit Judge. The plaintifï in error (hereafter plain- 
tiff) sued the défendants in error (hereafter défendants) to recover the 
value of 3071/2 tons of mussel shells alleged to hâve been taken from 
the lands of plaintiff's assignors in Pemiscot county, Mb., and con- 
verted to défendants' use. A second count of the complaint alleged 
that the shells were a part of the realty and were dug up therefrom. 
The language used in the second count was for the purpose of bringing 
the case within the provisions of section 5448, Rev. Stat. Mo. 1909, 
allowing treble damages in certain cases for digging up and carrying 
away any substance or material, being a part of the realty. The trial 
court, at the close of the évidence, directed a verdict for the defend- 

if=>For otber cages see same toplc & KISY-NIIMBBR in ail Key-Numbered Dlgests & Indexe* . 
•Reliearlng granted November 17, 1919. 
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ants, for the reason that the plaintiff had shown no title to the sbells 
in his assignors. 

Upon the question of title the évidence tended to show that in the 
years 1913 and 1914 the St. (Louis Union Trust Company owned ap- 
■proximately 1,314 acres of land in Pemiscot county, Mo., in township 
20, range 12; that the Himmelberger-Harrison Lumber Company 
owned 125 acres in the same county, in township 20, range 1 1 ; that 
Little river is a stream about 200 miles in length, flowing in a south- 
westerly direction through a portion of the above-described lands. 
The river empties into the St. François river, and thus finds its way 
to the Mississippi river and the Gulf of Mexico. .The stream is non- 
navigablci except in a very restricted sensé. Near Wardell, located 
near the center of section 25, township 20, range 11, of the lands afore- 
said, prior to the years 1913 and 1914, there came or grew in the bed 
of Ûttle river mussels. The shells of live mussels are valuable for 
use in making so-called pearl buttons. The mussel is boiled for the 
pur pose of removing the méat from the shell. The fresh water mus- 
sel is one of the group of mollusks. It is a shellfish capable of loco 
motion, but disinclined to exercise this power if its supply of food is 
sufficient where it is. It sometimes floats upon the water, but usual- 
ly lives in the beds of streams partially covered with mud. The de- 
fendants took from the bed of Little river, at a place where plaintiff's 
assignors were the owners of both banks of the stream, sufficient mus- 
sels to produce the number of tons of shells sued for. The plaintiff, 
by assignment from the owners of the land, became the owner of the 
claim for damages arising from the taking of the mussels. 

[1, 2] So far as the second count of the complaint is concerned, 
we are of the opinion that it needs no considération, for the reason 
that in no view of the case could the live animal called "mussel" be 
deemed real estate, any more than a ground hog. The question for 
décision is: Did the owners of the land through which Little river 
flowed own thèse shellfish, and hence their shells, so that the plaintifï, 
as assignée, can maintain an action for their conversion? It appears 
that the mussels were in their natural state; that is, the owners of the 
land through which the stream flowed had taken no measures to re- 
duce them to private ownership, nor were they planted where they 
were found by such owners. As Little river is nonnavigable, we as- 
sume that the owners of both banks thereof also owned the bed of 
the stream. The flowing waters of the stream, however, were pub- 
lic waters, and fish, whether swimming or shell, found therein, could 
not become, under the laws of Missouri, the subject of private owner- 
ship. Sections 6508 and 6551, Rev. Stat. of Missouri 1909, read as 
follows : 

Section 6508: "The ownership of and title to ail birds, flsh and game, wheth- 
er résident, migratory or imported, in the state of Missouri, not now held by 
private ownership, legally acquired, Is hereby declared to be In the state, and 
rio fish, birds or game sball be caught, taken or klUed In any manner or at any 
time, or had In possession, except the person so catehlng, taking, killing or 
having in possession shall consent that the title of sald birds, fish and game 
shall be and remain In the state of Missouri, for the purpose of regulating and- 
sontroUin'g the use and disposition of the same after such catching, taking or 
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kllUng. The catcMng, taking, klUing or havlng In possession of birds, flsh or 
game at any time, or in any manner, by any person, shall be deemed a con- 
sent of said person that the title of tbe state shall be and remaln in the state, 
for the purpose of regulating the use and disposition of the same, and said pos- 
session shall be consent to such title in the state." 

Section 6551: "It is hereby deelared unlawful for any person to engage In 
what is commonly known as 'pearl flshlng' in any of the waters of this state 
at any time during the months of Mareh, April, May and June. Any person 
vlolatlng the provisions of this section shall be guilty of a misdemeanor, and, 
upon conviction, shall be fined not less than twenty-flve dollars nor more than 
one hundred dollars for each ofEense." 

At the time section 6508 was enacted neither plaintiflf's assignors, 
nor any other private individual or corporation, had legally acquire'd 
an ownership of the mussels in question. It is no doubt true that the 
above sections were enacted for the purpose of regulating the capture 
and sale of the animais therein mentioned. We also understand that 
"pearl fishing," as used in section 6551, refers to the capture of fresh- 
water mussels such as are described in this case. It therefore appears 
that the state of Missouri claims the right of regulating the capture 
of mussels in the public waters of said state. To hold that plaintifï's 
assignors owned the mussels in controversy would be to décide that 
said assignors had the exclusive right of fishing in the waters of Lit- 
tle river, where thèse mussels were found. Such a grant would not 
be presumed, in the absence of express words, in a grant conveying the 
exclusive right of fishery. It is very doubtful, also, as to whether 
any such grant would be valid under the Constitution and laws of Mis- 
souri. In the case of McKenzie's Executors v. Hulet, 4 N. C. 613, it 
was decided that a grant of land covered by an arm of the sea only at 
high water, would entitle the grantee to an action of trespass for 
taking oysters from the rocks within the grant. The court also said: 

"The right of taking fish In the sea, or the arms thereof, belongs to every 
one as a common of piscary ; but even this may be restralned, where an in- 
dividual hath gained exclusive property. Haie, De Jure Maris, 11. And this 
may be acquired by grant or prescription. Ibid. 43. But it being considered 
as a royalty, It vvould not pass vfithout spécial and express words." 2 Bl. 39. 

As we understand the record, the grant to plaintiflf's assignors 
did not mention Little river or the waters thereof ; neither does it 
appear from the report of the case above cited what the words of the 
grant were in that case. The record shows that the lands of plaintifï's 
assignors were first granted by the United States to the state of Mis- 
souri by the act of Congress approved September 28, 1850 (9 Stat. 
519, c. 84 [Comp. St. §§ 4958-4960]), relating to swamp lands, then 
by the state to the county of Pemiscot, from which plaintifï's assignors 
obtained their title. We find no reascn for holding that plaintifï's as- 
signors had by grant or otherwise an exclusive right of fishery in the 
waters of Little river at any point. Thèse mussels cannot be separated 
from the waters of Little river, so far as their ownership is concerned. 
It is true they were found in the bed of the stream, but they could not 
live without the stream, and plaintifï's assignors could hâve no ex- 
clusive ownership in them independent of the ownership of the water 
in the stream. The elementary authorities, in our judgment, sustain 
the views above expressed, and seem to be in line with the statute of 
258 F.— 22 
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the State of Missouri in regard to the public waters of said state. The 
term "fish" includes the différent kinds of shellfish, such as oysters, 
clams, and lobster. Mbulton v. Libbey, 37 Me. 472, 59 Am. Dec. 57 ; 
Caswell V. Johnson, 58 Me. 164; note, 60 L. R. A._516; 11 R. C. L. 
1015. Fish, generically speaking, on account of their migratory char- 
acter and want of a fixed habitat, are classified as animais ferœ naturœ. 
Their ownership while they are in a state of freedom is in the state, 
not as a proprietor, but in its sovereign capacity, as the représentative 
and for the benefit of ail its people in common, and the ownership 
thereof may not be claimed by any particular individuals. 11 R. C. 
L. 1015, 1016; State v. Heger, 194 Mo. 711, 93 S. W. 252; State v. 
Weber, 205 Mo. 36, 102 S. W. 955, 10 L. R. A. (N. S.) 1155, 120 Am. 
St. Rep. 715, 12 Ann. Cas. 382. 

The différence in the locomotive powers of swimming fish and shell- 
fish, however, justifies a distinction as to their ownership. In their 
natural state shellfish, like swimming fish, are classified as ferse naturœ, 
and their ownership is vested in the state in its sovereign capacity. 
19 Cyc. 988, B; R. C. L. 1017. Oysters and clams, however, whîch 
are planted where they do not naturally grow, and the location of 
which is marked by posts or otherwise, are the subjects of private own- 
ership. R. C. L. 1018. In Parker v. People, 111 111. 588, 53 Am. Rep. 
643, the Suprême Court of Illinois said : 

"From the wlld and wandering nature of flsh, they are not, nor can they 
be, the subject of ownership in running streains, like animais and fowls which 
hâve been domesticated. The nature of fish impels them perlodically to pass 
up and down streams for breeding purposes, and in such streams no one, not 
even the owner of the soil over which the stream runs, owns the fish therein, 
or has the légal right to obstruct their passage up or down, for to do so would 
be to approprlate what belongs to ail to his own Indlvldual use, which would 
be contrary to common right, and ail having a common and equal ownership, 
nothing short of législative power can regulate and control the enjoyment 
of this common ownership." 

In Peters v. State, 96 Tenn. 682, 36 S. W. 399, 33 L. R. A. 114, the 
Suprême Court said: 

"Fish in streams or bodies of water hâve always been classed by the com- 
mon law as fersB naturœ, in whleh the rlparian proprietor, or the owner of the 
soilcovered by the water, even though he may hâve the sole and exclusive 
right of flshing in said waters, has, at best, but a quallfled property, which 
can be rendered absolute only by their actual capture, and which is wholly dl- 
vested the moment the fish escape to other waters." 

The above language of the Suprême Court of Tennessee was fully 
approved in State v. Theriault, 70 Vt. 617, 41 Atl. 1030, 43 L. R. A. 
290, 67 Am. St. Rep. 695. 

We are of the opinion that, under the facts of this case, the mussels 
in controversy were animais ferae naturae, and no private property ex- 
isted in regard to them while they remained in a state of naiure. From 
the earliest traditions, the right to reduce animais ferse naturae to 
possession has been subject to the control of the law-giving power. 
Geer v. Conn., 161 U. S. 519-522, 16 Sup. Ct. 600, 40 L. Ed. 793. 
Speaking generally, and without référence to the rights and législation 
of Missouri, the défendants, by killing the mussels and reducing them 
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to possession, obtained title to the same. 3 C. J. 18. 'The plaintiff, 
however, invokes the rule of the common law that, where title to ani- 
mais ferse naturse is obtained by taking possession thereof, the taking 
must not be wrongful and if the taking is effected by one who is at 
the moment a trespasser, no title to the property is created in him but 
it vests in the owner of the soil. 3 C. J. 20. And as it appears in évi- 
dence in this case that the mussels were taken and boiled on the lands 
of plaintiff's assignors, the title to the same vested in the plaintiff as 
the défendants were mère trespassers. We are of the opinion, how- 
ever, that, whatever might be the effect of the rule stated in gênerai, 
we think that the législation of Missouri as hereinbefore quoted would 
vest the title of the killed mussels in the state, and not in the plaintiff. 
Plaintiff has cited some English décisions as to the right of fishery in 
the waters of England, but the différence as to what are private and 
public waters in England and the United States make the cases cited 
inapplicable. The public waters of England, so far as the right of 
fishing is concemed, are separated f rom private waters by the ebb and 
flow of the tide. This rule has never obtained in this country, either 
as to fishing or as to the navigability of streams. In this country, if 
a stream is navigable in fact, it is so in law. 

Our judgment is that the trial court was right in directing a ver- 
dict for the défendants, and that the judgment below should be af- 
firmed. 

It is so ordered. 



THOMPSON et al. v. BOMAR et aL* 

(Circuit Court of Appeals, Eighth Circuit. April 28, 1919.) 

No. 5276. 

Attobnbt and Client ®=» 141— Fées — Allowance. 

Wliere, in a suit In wliicti tlie minority stockholderg were successful, tlie 
final (lecree provlded that the compensation fund reserved should be ap- 
portioned between the varions solicitors, held, that the counsel who flrst 
protested against the action of the majority and brought suit In the state 
courts' were entitled to compensation for their services in connection with 
sucli suit, though the lltigation in which the minority shareholders were 
finally successful was in the fédéral courts, so that such counsel were en- 
titled to $45,600 out of the entire fund of $104,299. 

Appeal f rom the District Court of the United States for the Eastern 
District of Missouri ; David P. Dyer, Judge. 

William B. and Ford W. Thompson appeal from a decree in favor 
of Anna E. Bômar and others, assessing attorney's fées among counsel 
for the minority stockholders of the Missouri-Edison Electric Com- 
pany and others in the case of Jones v. Missouri-Edison Electric Co. 
et al. Reversed and remanded, with instructions. 

Ford W. Thompson and Paul Bakewell, both of St. Louis, Mo., for 
appellants. 

<Ê=i>For other cases see same toplc & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
•Rehearlng denied Ootober 30, 1919. 
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Daniel G. Taylor, of St. Louis, Mo. (Jacob Chasnoff and George C. 
Willson, both of St. Louis, Mo., on the brief), for appellees. 

Before SANBORN and CARLAND, Circuit Judges, and MUN- 
GER, District Judge. 

SANBORN, Circuit Judge. This is an appeal from a decree of the 
District Court, which determined the distribution of $104,299.15 
among the counsel for the minority stockholders of the Missouri-Ed- 
ison Electric Company, according to the value of their respective serv- 
ices in the litigation which those stockholders hâve had with the Union 
Electric Light & Power Company and others, which first appeared in 
this court in 1905 under the title of Jones v. Missouri-Edison Electric 
Co. et al., 144 Fed. 765, 75 C. C. A. 631, and which resulted in a final de- 
cree in their f avor in the court below for $609,400.80 in 1916. _ The pur- 
pose of that litigation was to avoid the practical consolidation of the 
Missouri-Edison Electric Company, a corporation, together with the 
Union Electric Light & Power Company, another corporation, into the 
Consolidated Union Electric Light & Power Company, or to secure 
and recover from the défendants the value of the stock of thèse minor- 
ity stockholders. This litigation was commenced by Mr. W. B. 
Thompson on behalf of his client, Mr. Frank A. Ruf, and ail other 
minority stockholders similarly situated, on September 8, 1903. On 
that day at the meeting of the stockholders of the Edison Company, he 
protested on behalf of his client against the proposed consolidation, 
and on the same day brought a suit for Mr. Ruf, the owner of 1,160 
shares of the preferred stock of the Edison Company, to prevent the 
consolidation by an injunction, and for other appropriate relief. That 
suit was brought in one of the state courts in the state of Missouri. 
An amended complaint therein was filed in November, 1913, déposi- 
tions were taken, and it was prosecuted until after the décision of this 
court on April 17, 1916, overruling the demurrer to the complaint in 
the subséquent suit brought by Mr. Jones. After that décision Mr. 
Ruf dismissed his suit in the state court and intervened in the Jones 
suit in the court below. About the time Mr. Thompson commenced 
the Ruf suit, Mr. Morgan Jones, the owner of 1,002 shares of the 
preferred stock of the Edison Company, employed Mr. Eleneious 
Smith of St. Louis, and Mr. David T. Bomar and his brother, J. E. 
Bomar, of Texas, to examine his rights in this matter, and to take such 
action as they should advise in view of the practical consolidation, 
which the majority of the stockholders of the Edison Company were 
effecting. Messrs. Smith and Bomar, or one of them, consulted with 
Thompson immediately after he commenced his Ruf suit, and he gave 
them copies of his pleadings in that case and ail the facts and law he 
knew, with référence to the rights of thèse minority stockholders. In 
April, 1904, after repeated consultations between Mr. W. B. Thomp- 
son and counsel for Mr. Jones, the latter brought the Jones suit in 
the fédéral court. The theory of the latter suit was the ,same as was 
that of the suit brought by Mr. Thompson for Ruf in September, 1903. 
Each suit rested upon the same facts and the same law, and each suit 
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was brought by the plaintifï therein on behalf of himself and ail oth- 
ers similarly situated. 

Mr. W. B. Thompson and bis son, Mr. Ford W. Thompson, had law 
offices and were practicing law in the city of St. Lfiuis in 1903, and 
they are still so doing, and from the commencement of the Ruf suit to 
the entry of the final decree in the Jones suit they were active and 
efficient in the conception, commencement, and conduct of this litiga- 
tion to its successful resuit. From the early autumn of 1903, when 
they commenced the Ruf suit, until the final decree, they and the so- 
licitors for Mr. Jones consulted together, searched out, and proved 
the necessary facts, and demonstrated the law which brought them 
success. In the autumn of 1904 Mr. Smith invited Mr. Ford W. 
Thompson into the Jones suit, and he accepted the invitation and serv- 
ed therein. In the course of the litigation many solicitors were em- 
ployed on behalf of Mr. Jones for portions of the time, but the Thomp- 
sons served from its beginning to its end. 

By the final decree, and pursuant to the agreement of ail parties 
and their solicitors, there was retained in the court below for solici- 
tors' fées, in addition to the sum of $4,209.15 that had been paid by 
Mr. Jones and some of the interveners to his solicitors, and in addi- 
tion to the sum of $4,320, that had been paid by Mr. Ruf to his 
solicitors, the Thompsons, $95,770, making an aggregate of $104,299.- 
15, which was agreed to be the fair and reasonable compensation for 
the services of ail the solicitors in the case and the court in its final 
decree further found: 

"That counsel for complainant and Interveners hâve agreed that the amount 
retained in court for solicitors' fées and said sum of $8,529.15 shall be appor- 
tioned between William B. and Ford W. Thompson, Elenelous Smith, Douglas 
W. Robert, and David T. Bomar, aceording to the amount and value of the 
services by them hereln rendered, respectlvely." 

No controversy arose between Messrs. Smith, Robert, and Bomar 
under this agreement and finding as to the relative amount and value 
of the services rendered as between themselves, nor as to their rights 
as against each other to share equally in the funds, but they argued 
that the amounts and values of their services were such that they were 
entitled to 75 per cent, and the Thompsons to 25 per cent, of the fund, 
while the Thompsons insisted that the services of Messrs. Smith, Rob- 
ert, and Bomar were relatively of no greater value than their own, 
and that a just distribution of the fund would send 50 per cent, of it 
to them and 50 per cent, of it to the Thompsons. This controversy 
was referred to Hon. F. L. Schofield, the spécial master, who made a 
report, which the court below confirmed, and upon which it founded 
the decree which is hère challenged by the appeal of the Thompsons. 

In reaching his conclusions the master divided the time during which 
the services of counsel were rendered into three periods and found: 
(1) The percentage of the amount and value of ail the services ren- 
dered during the entire litigation that was rendered in each of thèse 
periods ; and (2) the percentage of ail the services rendered in each 
period that was rendered by the Thompsons, on the one hand, and by 
the other solicitors, on the other. 
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His first period extends from the employment of counsel in Sep- 
tember, 1903, until the overruling of the demurrer to the complaint in 
the Jones suit by this court on April 17, 1906, and he found that 28 
par cent, of the amount and value of the services of ail the solicitors 
was rendered in this period, and that the Thompsons rendered 18 per 
cent, of this 28 per cent, and the other solicitors rendered 82 per cent, 
thereof. 

The second period extends from April 17, 1906, to April, 1913, and 
includes the services rendered in procuring the décisions of this court 
disclosed in its opinions in 199 Fed. 64, 117 C. C. A. 442, and 203 Fed. 
945, 122 C. C. A. 247, and he found that 38 per cent, of the amount and 
value of ail the services of ail the solicitors was rendered in this pe- 
riod, and that the Thompsons rendered 37 per cent, of this 38 per 
cent, and the other solicitors rendered 63 per cent, thereof. 

His third period extends from the end of the second period to the 
entry of the final decree, and includes the services rendered in procur- 
ing the décisions of this court set forth in its opinion in 233 Fed, 49, 
147 C. C. 'A. 1 19, and the final decree pursuant thereto ; and he found 
that 34 per cent, of the amount and value of the services of ail the 
solicitors was rendered in this period, that the Thompsons rendered 31 
per cent, of this 34 per cent, and the other solicitors 69 per cent, 
thereof. 

At the end of his report the spécial master added the statement that 
in his opinion the Thompsons were not entitled to receive crédit in the 
accounting for services performed by Mr. W. B. Thompson in the 
préparation of the pleadings and in the conduct of the Ruf Case in 
the State court, that he had given them no crédit therefor, and that if 
he was in error in this conclusion the Thompsons would be entitled to 
a larger proportion of the compensation set apart for the first period. 

The question in this case is a narrow one. It is: What proportion 
of the amount and value of ail the services of ail the solicitors engag- 
ed in the litigation, which resulted in the final decree in the Morgan 
Jones suit, did W. B. and Ford W. Thompson render? For it goes 
without saying, that they ought to receive the same proportion of the 
fund of $104,299.15 reserved to pay for thos^ services. The length of 
time this litigation continued, the importance of some of the questions 
of law argued and adjudged, the multitude of the issues of law involv- 
ed, the vast volume of évidence adduced and of briefs artd arguments 
presented in the long course of the litigation, make it impossible to 
State or review them within the permissible limits of an opinion of this 
court. Nor would such a review serve any, good purpose, for there 
is no question of law involved now, and the décisions of the questions 
of fact can never form précédents for future décisions, because no 
later case will présent the same or similar facts.' Moreover, the right 
answer to the question at issue is not susceptible to such an exact dé- 
termination or démonstration as is an answer to a solvable mathe- 
matical problem. It is, after ail the évidence, the arguments, and 
briefs hâve been read, analyzed, and thoughtfully considered, a mat- 
ter of opinion or judgment. In view of this situation, no attempt will 
be made to state the facts or arguments which condition the conclu- 
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sion in this case. Suffice it to say that each of the members of this 
court, after a thoughtful and careful examination of the évidence, 
briefs, and arguments, without considération or discussion with each 
other, concluded, and at the first consultation reported, that in his 
opinion the Thompsons ought to receive a certain amount out of the 
$104,299.15, and neither of thèse amounts differed more than $2,500 
from either of the others. Subséquent conférences, discussions, and 
délibérations hâve resultèd in thèse conclusions of the court. 

The entire litigation, from September, 1903, when W. B. Thompson 
filed his complaint in the Ruf suit until the final decree in the Jones 
suit, was one case, upon one cause of action, the case of the minority, 
stockholders of the Edison Company against the majority stockhold- 
ers thereof and the Consolidated Union Company they used to deprive 
the minority of the real value of their stock. Ruf and Jones each 
brought his suit, not only for his own benefit, but also for the benefit 
of ail the other minority stockholders similarly situatcd. W. B. 
Thompson first conceived and commenced this litigation on behalf of 
his client, Ruf, on September 8, 1903. On that day, at the meeting of 
the stockholders of the Edison Company, he protested for Ruf against 
the passage of the resolution for the consolidation, and filed the Ruf 
complaint for an injunction against this consolidation and for other 
appropriate relief. On October 6, 1903, he had prepared his amended 
pétition in that suit. On October 13, 1903, Mr. Bomar and Mr. Jones 
obtained from him a copy of that amended pétition. On November 11, 
1903, Mr. Thompson filed Ruf's amended pétition. During the time 
between October 13, 1903, and the final decree in 1916, the other so- 
licitors in this litigation consulted with the Thompsons and worked 
together with them, gathering proof of the facts and légal précédents, 
to sustain this case. On April 1, 1904, Jones' solicitors filed his com- 
plaint in the court below. A demurrer was filed and sustained in the 
State court to the complaint of Ruf, and a demurrer was filed and 
sustained in the United States District Court to the complaint of Jones. 
From the order sustaining the demurrer in the latter case an appeal 
was taken to this court. Mr. Smith and Mr. Ford W. Thompson 
together prepared the brief, and Mr. Smith opened and Mr. Ford W. 
Thompson closed the argument on that appeal in this court, and this 
brief and thèse arguments resultèd in the reversai of the order below 
and the déclaration of the équitable principles upon which the case of 
the minority stockholders was won. 

It is by no means certain that Mr. Jones would ever hâve brought 
his suit, or taken any effective steps toward bringing it, if he and his 
solicitors had not been awakened and encouraged to do so by Mr. W. 
B. Thompson's protest, his suit for Mr. Ruf, his knowledge of facts, 
and his confidence in the law, which he communicated to Mr. Jones 
and his solicitors. It was Mr. W. B. Thompson who first conceived, 
commenced, and led in the beginning of this litigation, while Jones 
and his solicitors foUowed. 

Mr. Ruf had 1,160 shares and Mr. Jones had 1,002 shares of the 
stock of the Edison Company, and they contributed to the fund for 
the compensation of ail the solicitors $107.50 per share. As Ruf had 
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more shares than Jones, he contributed more to the fund. Ruf had 
paid the Thompsons $4,320 on account of their services in the Ruf 
and the Jones suits before the agreement and decree regarding the 
compensation fund were made, and the Thompsons contributed $4,320 
to the fund of $104.299.15. Jones and some of the interveners had 
paid $4,209 to their solicitors, and those solicitors contributed that 
amount to this fund. By the final decree Ruf received $220,632 and 
Jones $190,580.40. So it appears that the interest of Mr. Ruf, the 
cHent of the Thompsons in the litigation, and his contribution to the 
compensation fund, were not less than the interest and the contribu- 
tion of Mr. Jones and the interveners with him. The finding of the 
court in the final decree w^as that this compensation fund should "be 
apportioned between Wm. B. and Ford W. Thompson, Eleneious 
Smith, Douglas W. Robert, and David T. Bomar, according to the 
amount and value of the services by them herein rendered, respective- 
ly." The record in this case discloses the fact that the master, in his 
considération and détermination of the proportions of the fund which 
Messrs. Smith, Robert, and Bomar had received under this agreement 
and finding, credited them v/ith the services of Mr, J. E. Bomar and 
Mr. Edward Robert, who rendered services for the minority stock- 
holders during the litigation, although their names are not mentioned 
in the agreement or finding, and in view of the facts which hâve now 
been recited, and upon a considération of ail the évidence, no doubt 
remains that the master and the court fell into an ereror in their re- 
fusai to consider or give any crédit to the Thompsons in this account- 
ing on account of the amount and value of the services of Mr. W. B. 
Thompson and Mr. Ford W. Thompson in the Ruf suit. It is clear 
to our minds that it was the intention of the counsel who made the 
agreement of apportionment that ail the services of ail the counsel who 
served in this litigation, including the services of Messrs. W. B. and 
Ford W. Thompson in the Ruf suit, should be considered in the 
accounting and apportionment, and when this agreement and the find- 
ing of the court in which it is embodied are read in the light of the 
circumstances surrounding the parties when they made it, this inten- 
tion is clearly expressed in the contract. 

The crucial period in this litigation was the first period. Then it 
was that ail was at stake. After that the only question was how much 
should be recovered. The extent of the fiduciary relation and lia- 
bility of the majority stockholders and those claiming under them to 
minority stockholders was not as well known and as clearly set forth 
in the décisions of the courts in 1903 as it is in 1919. The trial courts 
in this litigation held that the complaints in the Ruf and Jones suits 
stated no cause of action. The product of the ability, leaming, and 
labor that persuaded a reversai of that conclusion and established 
the law which assured a recovery for thèse minority stockholders 
was little, if any, less valuable to them in this case than ail the services 
of counsel subsequently rendered. Nor, in view of the facts which 
hâve been recited, and especially of the facts that W. B. Thompson 
first conceived and commenced the litigation, that he led where others 
followed, that Smith and Bomar constantly counseled and labored with 
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him and with his son throughout this first period, that they never suc- 
ceeded in obtaining a décision that their suit could be maintained un- 
til Mr. Smith and Mr. Ford W. Thompson together, after each search- 
ing and reviewing the authorities and then combining their knowledge 
and their ability, prepared the brief and made the arguments which 
gave them the décision of this court of April 17, 1906, can the con- 
viction be resisted that the amount and value of the services of the 
Thompsons, during this period, vi^ere equal to those of Mr. Smith and 
the Bomars. A careful study of the records, briefs, and arguments 
relating to the two other periods were necessary and were made be- 
fore reaching thèse conclusions, and the other requisite changes in 
the apportionment of the fund that in the opinion of the court are 
deemed just. 

The sum of the whole matter is that this court is of the opinion 
that the foUowing changes in the percentages and proportions used by 
the spécial master and the court below should be made: First, that 
the percentage of the amount and value of the services of ail the so- 
licitors rendered in the first period should be 45, instead of 28, and 
that the percentage of this 45 per cent, rendered by the Thompsons 
during this period should be 50 per cent., instead of 18 per cent., mak- 
ing the Thompsons' share of the compensation fund for their services 
during the first period $23,467.30; second, that the percentage of the 
amount and value of the services of ail the solicitors rendered in the 
second period should remain 38 per cent., and that the percentage of 
this 38 per cent, rendered by the Thompsons during this period should 
be 42 per cent., instead of 37 per cent., making the Thompsons' share 
of the compensation fund for their services during the second period 
$16,646.14; third, that the percentage of the amount and value of the 
services of ail the solicitors rendered in the third period should be 17 
per cent., instead of 34 per cent., and that the percentage of this 17 
per cent, rendered by the Thompsons should remain 31 per cent, as it 
is, making the Thompsons' share of the compensation fund for their 
services during the third period $5,496^56, so that the Thompsons' 
share of the entire fund of $104,299.15 shall be $45,610.01, while the 
share of ail the other solicitors shall be $58,689.14. 

Let the decree below be reversed, and let this cause be remanded to 
the court below, with instructions to enter a decree in accordance 
with the views expressed in this opinion. 
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MISSISSIPPI VALLEY TRUST CO. v. RAILWAY STEEL SPEING 00. et al. 

(Circuit Court of Appeals, Bighth Circuit Aprll 19, 1919.) 

No. 5131. 

1. iNJUNonoN <S=>157 — Preliminaey Injunction — Ordeb — Irbegularitt— 

Statute and Equity Rule. 

In suit to marshal the assets of a railway company and distribute them, 
and for Injunetion restraining the company and others from Interfering 
wltli, transferring, etc., any part of the railroad's assets, wherein re- 
ceiver was appointed, order directlng paynient of Interest by receiver on 
' certain notes held by banks, and also enjoining such payées frora selling 
or attempting to sell any collatéral securing the notes, held irregular and 
invalid, as not conforming to Comp. St. § 1243a, or to new equity rule YS 
(198 Fed. xxxlx, 115 C. C. A. xxxix). 

2. Appeal and Erbor <S=>100(2) — Obdee Denying Pétition to Vacate In- 

JUNCTION JUDICIAL CoDE. 

Under Judlcial Code, § 129 (Comp. St. § 1121), order denying pétition to 
va,cate a prelimlnary injunetion was appealable. 

3. Injunction iS=>163(1) — Preliminaey Injunotion — Pétition to Vacate — 

Denial. 

Order denying trust corapany's pétition to dissolve preliminary injune- 
tion restraining. it from dlsposlng of collatéral securing notes of railroad, 
whose assets a steel spring company was seeliing to marshal and hâve dls- 
tributed, a receiver havlng been appointed, held not necessarily erroneous, 
despite irregularities in the order to the receiver to pay interest on the 
notes, which order einbodied the preliminary injunetion. 

4. Injunction <©=3l75 — Preliminary Injunction — Application for Dissolu- 

tion — Practice. 

It Is well-reeognized practice, on application for dissolution of restrain- 
ing orders or preliminary Injunctions on the ground of irregularities, to 
deny such pétition If at the time of the hearlng the court is of opinion such 
restraining order or preliminary injunction should issue, in view of ail 
the tacts and clrcumstances then existing. 

5. CONTRACTS <g=101(l) IX)CAL Law. 

The validity of a transaction whereby a trust company became the 
holder of a railroad's bnnds as security for the railroad's note, and the 
status of the trust company as such holder, are to be deteriuined by the 
law of the state of Missouri ; the transaction having been a Missouri 
transaction. 

6. Keceivkrs i@=>74 — Control or Propeety — Interférence. 

Property in the hands of a receiver appointed by a court may not be in- 
terfered with, even to carry out private agreements, contracts, or trusts. 

7. Reoeivers <S=»77(1) — Control of Propeety by Court — Jurisdiction of 

Lien Disputes. 

A court, admiuistering property already in Its hands through a recelv- 
ership, may properly draw to ItselÇ ail disputes as to liens and other rights 
upon or pertaining to such property. 

8. Ekceivers <®=>77(4) — Property Pledoed — Injunction Aqainst Sale of 

Collatéral — Jurisdiction. 

In view of the controlling Missouri rule, District Court, on March l, 
1918, when it deuied pétition of trust company to vacate temporary in- 
junction against its disposing of a railro.id's bonds pledged as collatéral 
to secuie the note of the railroad, which was in the hands of a receiver 
for the marshaling of assets and their distribution at the suit of a steel 
spring company, held to hâve had jurisdiction to issue an injunctional or- 

«gssFor other cases see same toplc & KBY-NUMBBR in ail Key-Numtered Digesta & Indexes 
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der against the fïust coœpany, restraining it from the sale of the col- 
latéral, 80 that the order denying the pétition to vacate the prior Injunc- 
tlon was proper. 

Appeau from the District Court of the United States for the Eastem 
District of Missouri; William C. Hook, Judge. 

Pétition by the -Mississippi Valley Trust Company against the Rail- 
way Steel Spring Company and others, to vacate an order in the Steel 
Spring Company's suit against a railway for marshaling and distri- 
bution of assets. . From an order denying the pétition, petitioner ap- 
peals. Affirmed. 

Loomis C. Johnson, of St. Louis, Mo. (J. D. Johnson, Breckenridge 
Jones, and A. H. Roudebush, ail oJE St. Louis, Mo., on the brief), for 
appellant. 

Joseph M. Bryson, of St. Louis, Mo., for appellee, Schafï. 

C. S. Burg, of St. Louis, Mo., for appellee Missouri, K. & T. Ry. Co. 

Before SANBORN and CARLAND, Circuit Judges, and BOOTH, 
District Judge. ' 

BOOTH, District Judge. This is an appeal from an order, made 
after a hearing, denying a pétition by the trust company to set aside 
a restraining, or injunctive, order, theretofore issued against it with- 
out a hearing. The saHent facts are as foUows: 

September 27, 1915, two creditors' bills were filed in the court be- 
low against the Missouri, Kansas & Texas Railway Company. One 
of thèse bills was filed by the Railway Steel Spring Company. The 
bill prayed for a marshaling of the assets of the railway company and 
a distribution of the same, and also for an injunction against the rail- 
way company "and ail persons, firms, and corporations whatsoever 
and wheresoever located, situated or domiciled, from interfering with, 
transferring, selling, or disposing of, attaching, levying upon, or in 
any manner whatsoever disturbing any part of the railroad's assets, 
moneys, and property now or hereafter in the possession of any re- 
ceiver appointed in this cause." On the same day, answer was filed 
by the railway company admitting the allégations of the bill. A re- 
ceiver was thereupon appointed to take possession and administer ail 
of the properties and assets of the railway company. In the order ap- 
pointing the receiver was the f ollowing provision : 

"The Missouri, Kansas & Texas Railway Con;ipany and the officers, directors, 
agents, attorneys, and employés of said railway corapany, and ail other per- 
sons claiming to act by virtue of or under said railway company, and ail other 
persons, firms, and corporations whatsoever, nnd wheresoever situated, located, 
or domiciled, be and they are hereby restrained and enjoinnd from interfering 
with, attaching, levying upon, or in any manner whatsoever disturbing any por- 
tion of the assets, goods, moneys, nnd property and preniises of which re- 
ceiver is hereby appointed, or from taking possession of, or in any way inter- 
fering with, the same or any part thereof, or from interfering in any manner 
to prevent the discharge by said receiver of bis duties or the opération of said 
property and premises under the orders of this court." 

Among the mortgages upon property of the railway company was 
the Consolidated mortgage, being, in gênerai, a fourth lien upon the 
properties. Under this mortgage, bonds in the amount of $30,292,000 
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were outstanding ; $24,516,000 of thèse were in the hands of the Cen- 
tral Trust Company, pledged to secure $19,000,000 of two-year gold 
notes of the railway company under a collatéral trust agreement dated 
April 29, 1913. Of the bonds outstanding, but not thus pledged to 
the Central Trust Company, $250,000 of said bonds were held by the 
Mississippi Valley Trust Company to secure a note of the railway 
company, amount $125,000, due May 1, 1916; $800,000 held by the 
Mercantile Trust Company, to secure a note, amount $240,000 ; $250,- 
000 held by the National Bank of Commerce, to secure a note, amount 
$125,000 ; $600,000 held by Speyer & Co., to secure a note, amount 
$243,750. The Mississippi Valley Trust Company also held $100,000 
of the two-year gold notes above mentioned. 

October 23, 1915, the receiver presented a pétition to the court, set- 
ting forth among other things the facts above stated, and that the 
interest on the notes held by the Mississippi Valley Trust Company, 
Mercantile Trust Company, National Bank of Commerce, and Speyer 
& Co. would presently fall due. He also set forth in his pétition that 
upon default upon maturity of said notes the holders might under the 
terms of their contracts sell the bonds held as security, and that in 
some one or more of the contracts it was provided that the appoint- 
ment of a receiver, or insolvency, should immediately effect the ma- 
turity of said notes. Receiver prayed that he be allowed to pay the 
interest on the notes held by the four companies above mentioned, and 
further prayed that said four companies and each of them be enjoined 
until the further order of the court from selling or attempting to sell, 
or otherwise dispose of, any of the collatéral respectively held by them. 

Upon said pétition the court made its order, Qctober 23, 1915, di- 
recting the payment of interest on the; notes held by the four com- 
panies above mentioned, and included in said order the foUowing: 

"The Central Trust Company of New York, as trustée in ■ the collatéral 
agreement dated April 29,1913, and the National Bank of Commerce, of St. 
■ Louis, the Mercantile Trust Company, of St. Louis, the Mississippi Valley 
Trust Company, of St. Louis, and Speyer & Co., of New ïork, as payées and 
holders of the notes hereinabove referred to, be and each of them are hereby 
enjoined untll the further order of this court from selling or attempting to 
sell, or otherwise dispose of, any of the collatéral referred to in the above and 
foregoing pétition and respectively held by them." 

On the Ist of November, 1915, the receiver transmitted to the Mis- 
sissippi Valley Trust Company the payment of interest on the note held 
by it, and stated in the letter of transmittal: 

"This payment is made pursuant to order of the court dated October 23, 
1915, a certlfied copy of whlch is herewith inclosed." 

Attention was also called in the letter to the last clause of the order, 
enjoining the sale of the collatéral. 

March 31, 1917, Mississippi Valley Trust Company filed its pétition 
to vacate the order of October 23, 1915. In its pétition the trust 
company stated: 

"Your petltiouer, Mississippi Valley Trust Company, appearlng herein only 
for the purpose of this motion and atrictly limiting its appearance ihereto,. 
States: • • • 
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"(7) Tour petitloner respectfuUy states that it had neither notioe nor 
knowledge of the flllng o£ the said pétition of the said receiver on the 23d 
day of October, 1915 ; that it had neither notice nor knowledge of the hearing 
on said pétition ; that neither at the tlme of the entry of said order, nor for 
a long time thereafter, had it the power or the intention to sell the said 
bonds aforesaid ; that, the premlses consldered, the said injunction or restràin- 
Ing order, having been made and entered without notice to your petitloner as 
aforesaid, was made and entered improvidently, in violation of the provisions 
of rule 73 of the Rules of Practice in Equity [198 Fed. xxxix, 115 0. G. A. 
xxxix] and further of section 718 of the Revised Statutes of the United States 
[Comp. St. § 1243a], and ivlthout jurisdiction in this court to make and enter 
the same ; and that beeause thereof your petitloner unjustly and unlawfuUy is 
deprived of its rights and the power to assert the same." 

The prayer of the pétition was as foUows; 

"Wherefore, your petitloner prays that said order made and entered October 
23, 1915, may be vacated and set aside, and by an order entered of record be 
declared to be void and of no efCect." 

After full hearing the court, on the Ist of March, 1918, filed the 
foUowing order: 

"Upon considération of the pétition of the Mississippi Valley Trust Company 
for the vacation of the order of October 23, 1915, restraining the sale of certain 
collatéral, and of the briefs for the petitloner and the briefs and affldavits for 
the receiver and the railway company, it is ordered that the pétition be and 
it is hereby denied." 

The présent appeal is from the last-named order. 

Among the questions raised by the appeal are the foUowing: 

(1) Was the original order of October 23, 1915, irregular and in- 
valid ? 

(2) If so, does the order of March 1, 1918, of necessity fall with 
the original order? 

(3) Or was the order of March 1, 1918, vahd and justified? 

[1, 2] 1. It is plain from the record that the order of October 23, 
1915, did not conform to the provisions of the Act of October 15, 
1914, c. 323, § 17, 38 Stat. 737 (Comp. Stat. 1243a), or to new fédéral 
equity rule 73. Many irregularities are pointed out b'y -counsel for 
appellant : Lack of notice of hearing to the appellant trust company ; 
lack of opportunity to be heard; that the trust company was not a 
party to the suit in which the receiver had been appointed; that no 
bond was required ; that the order did not define the injury, and state 
why it was irréparable ; that no definite time was fixed for the con- 
tinuance of the order. 

Some of thèse objections proceed on the assumption that the order 
of October 23, 1915, was a restraining order; others, that it was a 
preliminary injunction. It has some of the features of both, and lacks 
some. But, whatever its précise nature, it failed in several particulars 
to conform to the statute and the rule above cited. 

Without discussing at length its exact character, vwe shall assume 
that it was a preliminary injunction. The order of March 1, 1918, 
was therefore appealable. Section 129, Judicial Code (Act March 3, 
1911, c. 231, 36 Stat. 1134 [Comp. St. § 1121]); Western Union Tel. 
Co. V. Trust Co., 221 Fed. 545, 137 C. C. A. 113; Davis v. Hayden, 
238 Fed. 734, 151 C. C. A. 584. In view of the irregularities accom- 
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panying the issuance of said order of October 25, 1915, we are of 
opinion that, if timely and proper application had been made by the 
trust Company for the vacation of said order, either the irregularities 
would hâve been cured, if curable, or the order would hâve been va- 
cated. 

[3, 4] 2. Was the order of March 1, 1918, necessarily erroneous, in 
view of the irregularities attending the order of October 23, 1915? 

It is claimed by the appellees that the receiving of the interest by the 
trust Company November 1, 1915j with notice that the interest was 
paid under and by virtue of the order of court which contained the 
injunctional order, acopy of which was inclosed to the trust company, 
and the rétention by it of the interest so transmitted, was a waiver. 

It is also contended by the appellees that the pétition of the trust 
company filed March 31, 1917, and praying for the vacation of the or- 
der of October 23, 1915, is of such character that it waived any ir- 
regularities attending the last-mentioned order. The trust company 
stated in its pétition that it entered an appearance solely for the pur- 
pose of the motion to vacate the order of October 23, 1915, yet it 
nevertheless proceeded to attack the validity of that order, not only for 
irregularities attending the making of the same, but also as to the 
merits, and it has followed the same course in this court upon appeal. 
It might well be held, under the circumstances, that the trust company 
had waived its right to object to the order of October 23, 1915, on 
the ground of irregularities. St. Louis & S. F. Ry. Co. v. McBride, 
141 U. S. 127, 11 Sup. Ct. 982, 35 L. Ed. 659; Western Loan & Sav- 
ings Co. V. Mining Co., 210 U. S. 368, 28 Sup. Ct. 720, 52 L. Ed. 1101 ; 
Thames & Mersey Ins. Co. v. U. S., 237 U. S. 19, 24, 35 Sup. Ct. 496, 
59 L. Ed. 821, Ann. Cas. 1915D, 1087. See, however, Sait Lake City 
V. Smith, 104 Fed. 457, 471, 43 C. C. A. 637; Southern Pac. Co. v. 
Fruit Co., 191 Fed. 101, 111 C. C. A. 581. However this may be, it 
seems certain that the trust company, by attacking the order of Oc- 
tober 22), 1915, upon the merits, has at least opened the door to a 
discussion of the merits of an injunctional order, viewed not merely 
from the standpoint of facts existing on October 23, 1915, but viewed 
from the standpoint of facts as they appeared to the court at the time 
of the filing of the pétition by the trust company, and at the time of 
the filing of the order denying said pétition, viz. March 1, 1918. 

It would be a useless procédure for the court to set aside the order 
of October 23, 1915, for irregularities, and at once issue a like order 
based up,on the merits. It is a well-recognized practice, upon appli- 
cations for dissolution of restraining orders or preliminary injunctions 
on the ground of irregularities, to deny such pétition, if at the time 
of the hearing the court is of opinion that such restraining order or 
preliminary injunction should issue in view of ail the facts and cir- 
cumstances then existing. 22 Cyc. Law & Proc. 978 ; 1 Joyce on In- 
junctions, § 291a ; Warren v. Pim, 65 N. J. Eq. 36, 55 Atl. 66; Savoie 
V. Thibodeaux, 28 La. Ann. 169 ; Henderson v. Maxwell, 22 La. Ann. 
357. 

We reach the conclusion, therefore, that the order of March 1. 
1918, was not necessarily erroneous, although the order of Octo- 
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ber 23, 1915, would probably hâve been set aside for irregularity, if 
timely and proper application had been made. 

[5-8] 3. This brings us to the considération of the merits of the 
question, whether upon ail the facts and circumstances existing on 
March 1, 1918, the court had jurisdiction to issue, and might prop- 
erly issue, an injunctional order against the trust company, restraining 
it f rom the sale of the collatéral in question. 

The situation on March 1, 1918, had numerous features which were 
absent from the situation on October 23, 1915. The Central Trust 
Company on November 13, 1915, had filed its bill for foreclosure 
of the Consolidated mortgage. The railway company had answered, 
asking that those parties who held Consolidated bonds as collatéral to 
notes should be enjoined from selling the collatéral, and asking fur- 
ther that the holders of such bonds, including the Mississippi Valley 
Trust Company, be made parties to the Consolidated foreclosure suit. 
In its answer the railway company had also raised the question as to 
the légal status of the consolidated bonds in the hands of those par- 
ties who held them as collatéral to notes, including those held by the 
Mississippi Valley Trust Company. It was alleged that said bonds had 
never been sold by the railway company and had never passed out of 
its possession, except as they were placed in the hands of the several 
companies heretofore mentioned, as collatéral security to the notes. 

On December 22, 1916, the Central Trust Company had filed its bill 
to foreclose the collatéral trust agreement of April 29, 1913. The 
railway company had answered, asking an injunction against the hold- 
ers of the collatéral bonds, and also asking specifically for a continu- 
ance of the order of October 23, 1915. On April 30, 1917, the Mer- 
cantile Trust Company, standing in substantially the same position 
as the Mississippi Valley Trust Company, filed its pétition of inter- 
vention in the consolidated foreclosure suits, and asked for the ad- 
judication of its rights. The notes had matured which were held 
by the Mississippi Valley Trust Company and by the other compa- 
nies, and to which the bonds were being held as collatéral. The re- 
ceivership had been extended to the foreclosure suits. 

Such were some of the additional facts to be taken into considéra- 
tion by the court in determining, March 1, 1918, the question whether 
the Mississippi Valley Trust Company should be restrained from sell- 
ing the collatéral bonds held by it. And the court also had to consid- 
er and détermine the question of the status of the Mississippi Valley 
Trust Company as holder of the bonds in question. Thèse questions 
were and are vital questions in the case. If the status of the trust 
company as holder of thèse bonds was such on March 1, 1918, in view 
of ail the facts and circumstances then existing, that the court upon 
an application then made would hâve had jurisdiction, and been jus- 
tified in issuing an injunctive order against the sale of said collatéral, 
then the order of March 1, 1918, should be sustained; otherwise, not. 

The validity of the transaction by which the trust company became 
the holder of the bonds in question as security for the note which it 
held of the railvyay company, and the status of the trust company as 
such holder, are to be determined by the local law, that is, of the state 
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of Missouri, inasmuch as the transaction was a Missouri transaction. 
(The note and contract of pledge appear in margin.^) Hiscock v. 
Bank, 206 U. S. 28, 27 Sup. Ct. 681, 51 L. Ed. 945 ; Taney, Trustée, 
V. Bank, 232 U. S. 174, 180, 34 Sup. Ct. 288, 58 L. Ed. 558; Dale v. 
Pattison, 234 U. S. 399, 404, 34 Sup. Ct. 785, 58 L. Ed. 1370, 52 L. R. 
A. (N. S.) 754 ; Fourth St. Bank v. Trustée Millbourne Mills Co., 172 
Fed. 177, 187, 96 C. C. A. 629, 30 L. R. A. (N. S.) 552; First Nat. 
Bank V. Lanz, 202 Fed. 117, 119, 120 C. C. A. 271; Dibert v. Wer- 
nicke, 214 Fed. 673, 131 C. C. A. 109. 

1 $125,000.00 St. Louis, Mo., May Ist, 1915. 

May Ist, 1916, after date, we promise to pay to the order of Mississippi Val- 
ley Trust Company, one hundred twenty-flve thousand dollars, for value re- 
ceived, at Mississippi Valley Trust Company, at St. Louis, Mo., with interest 
at the rate of six per cent, per annum from date, interest payable semiannu- 
ally. Missouri, Kansas & Texas Eailway Company, 

C. N. Whitehead, VIce-President. 
F. Johnson, General Treasurer. 

Having executed our note as above, and being desirous of securing the same, 
as well as ail other debts and liabillties for which we are now bound or may 
become bound to said Mississippi Valley Trust Company, of St. Louis, Mo., we 
do hereby pledge io sald trust company, as collatéral security for the pay ment 
of thls note as well as for the payraent of ail other debts and liabilities for 
which we are now bound or may become bound to sald trust company, the fol- 
lowing described property, to vdt : 

Two hundred fifty thousand dollars ($250,000), face amount, Consolidated 
mortgage five per cent thirty-year gold bonds, séries A, of Missouri, Kansas & 
Texas Rallway Company In temporary form Nos. 407 to 516 Inclusive, 659, 
660, and 664 to 666, inclusive, for $10,000 each, of which we are In good falth 
the owners, the same being fuUy paid for and free from liens or claims of any 
kind whatever, and agrée to give addltlonal security whenever the market 
value of the above collatéral should décline and on notification of sald Missis- 
sippi Valley Trust Co., by any of its offlcers to us. In default of payment of 
sald note at maturity, or the payment of any such other obligations, or in de- 
fault of our glvlng such addltlonal security, when so notiiied wlthln twenty- 
four hours after such notice, we hereby authorize said Mississippi Valley Trust 
Co., or any one of its offlcers, or agents, to sell sald collatéral at public or 
private sale, or otherwise, at its option, without notice, and to apply the pro- 
ceeds to the payment of sald note, wlth ail damages, interest, charges and 
costs and such other debts and liabilities; and in case the proceeds of such 
sale are not sufflcient to cover the amount of said note as well as such other 
obligations, we agrée to pay the balance thereof on demand, and In case there 
Is any surplus left from such sale, such surplus shall be applied by said Mis- 
sissippi Valley Trust Co., to the payment of any other debt or liabillty for 
which we are now bound or may become bound to said Mississippi Valley 
Trust Co. 

Said Mississippi Valley Trust Oo. shaU also hâve the right, at any such sale, 
to bid for and purchase the said pledged property or any part thereof, in its 
own name, and for its own use and beneflt. 

Sald Mississippi Valley Trust Co. is also authorlzed to use, transfer, or 
hypothecate sald collatéral, at its option, it being requlred on the payment of 
said note and ail other debts and liabilities for which we are now bound or 
may become bound to said Mississippi Valley Trust Co., at any time before sala 
has been made of said collatéral, to surrender same; and in case of any ex- 
change of or additions to the collatéral above specifled, the powers and rights 
above granted shall extend to such addltlonal or new collatéral. 

Notice sent to our place of abode or business shall constltute légal notice for 
addltlonal security. Missouri, Kansas & Texas Rallway Company, 

O. N. Whitehead, Vice Président, 
r. N. Johnson, General Treasurer, 
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It is necessary, therefore, to inquire whether the courts of Missouri 
hâve passed upon the questions involved. In case of Dibert v. D'Arcy, 
248 Mo. 617, 154 S. W. 1116, where unissued corporate bonds, se- 
cured by mortgage on the corporate property, had been put up as col- 
latéral to the corporation's notes, under a contract very similar in 
terms to the contract in the case at bar, the court in its opinion said : 

"Considering them (the collatéral bonds) in the light of a mère additionai 
promise of the maker of the notes to pay money, they cannot, from the very 
nature of the transaction, be consldered as collatéral gecurlty for the debt, for 
this would lead to the absurd resuit that one mlght make his promissory note 
for $1 wlth a collatéral note for $2, so that, if he should be unable or fail to 
pay, the sale of the collatéral would hâve simply the efCect to double the 
amount of his indebtedness, without afEording any additionai security for the 
debt, other than a penalty for its nonpayment. Should he, however, secure the 
second note by mortgage upon property, a différent proposition would be pre- 
sented. Under such eircumstances the note and mortgage may be treated as 
collatéral to the indebtedness so far as is necessary to give the creditor in the 
first note the benefit, with respect to his Indebtedness, of the lien upon 
the mortgaged property, nominally created as security for the collatéral 
note. * * *" 

Again : 

" * * ♦ As between the pledgor and pledgee, and those having notice of 
the character of the transaction, its only effect is to give Ihe pledgee the benefit 
of the lien of the mortgage for the collection of his own debt. The amount of 
the mortgage obligations that he may hâve as collatéral is only important in 
determining the extent to which his own debt may participate in the proceeds 
of the mortgage securities." 

And again: 

" * * * In so far as thèse bonds constitute a Personal liabllity of the 
HardwoCd Export Company they bave no force whatever, otherwise than as an 
évidence of the pledge of an Interest In the lands mortgaged to secure them. 
The pledgee becomes the holder of them for the purpose of enforcing his lien 
by the foreclosure of the mortgage. This lien constitutes the pledge and is 
collatéral to the principal debt in the same sensé as if it were a horse or the 
note of a third party or any other article of personal property." 

It was further held that the holder of the collatéral bonds held them 
as a trustée, and was subject to ail the duties and liabilities of a trustée 
in acting with référence to said collatéral bonds. This holding of the 
Missouri court is controlling hère, and, though it is opposed to the 
views of a number of other courts, yet it is not without support of 
high authority. In re Waddell Entz Co., 67 Conn. 324, 327, 35 Atl. 
257; Jno. Matthews v. Knickerbocker Trust Co., 192 Fed. 557, 113 
C. C. A. 29; Third Nat. Bank v. Railroad, 122 Mass. 240. 

The case of Wade v. Railroad, 149 U. S. 327, 13 Sup. Ct. 892, 37 L. 
Ed. 755, is not opposed. What that case held was that — 

"Negotlable securities once put in circulation for value may be transferred 
for less than their face, but the maker and those claiming under him cannot 
limit the right of a subséquent holder to a recovery of what he may hâve paid 
therefor." 

In the case at bar the bonds had not been "put in circulation for 
value." 

258 F.— 23 
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It is true, as claimed by counsel for appellant, that the collatéral 
bonds in question cannot properly be considered either as assets of 
the railway company or as property of the railway company, within 
the meaning of those terms as used in the order appointing the re- 
ceiver; and, from this, counsel draw the conclusion that when the 
trust company takes steps to realize upon the collatéral bonds it is not 
interfering with any assets or property of the railway company. The 
argument is not entirely sound. The bonds hâve a twofold character 
and purpose : When" properly sold by the railway company they be- 
come évidence of a debt owed by the railway company to the amount 
indicated by the face of the bonds ; second, they are évidence that the 
holder of the bonds has a right to share in the proceeds of the se- 
curity covered by the mortgage accompanying the bonds. The trust 
company, in taking thèse bonds as collatéral, did not acquire any right 
in them whatever as évidence of a debt owed by the railway company. 
They evidenced no debt, for they had not been sold. But it did ac- 
quire an interest in the bonds as évidence of ai right on the part of the 
holder to participate in the mortgage security. The debt owed by the 
railway company to the trust company was evidenced by the note in the 
hands of the trust company, and by that alone. The property cov- 
ered by the consolidated mortgage was made the security for that 
note by the pledging of the bonds, and the extent to which the trust 
company might participate in the proceeds of that mortgaged property 
was determined by the amount of the bonds so held as collatéral, lim- 
ited, however, by the amount of the note itself. Any attempt on the 
part of the trust company to sell the bonds as evidencing a debt of the 
railway company might very possibly resuit in increasing the outstand- 
ing indebtedness of the railway company. This would diminish pro 
rata the value of each existing creditor's right to participate in the 
asSets of the railway company, and would be in substance and effect 
an interférence with those assets. Those assets were the res in the 
hands of the court. There was no necessity for the trust company 
to take steps to foreclose the mortgage secured by the bojids, because 
such foreclosure suit was already pending; and if the bonds were 
also collatéral to the two-year secured gold notes, the same is truè, 
because a suit to foreclose the collatéral trust agreement was also 
pending. 

This is not a case of attempting to force the holder of a lien to 
come into court by summary proceeding and hâve the validity of such 
lien determined. Such were the cases of Andrews v. Paschen, 67 
Wis. 413, 30 N. W. 712; American, etc., Bank v. Ruppe, 237 Fed. 
581, 150 C. C. A. 463; In re Rathman, 183 Fed. 913, 106 C. C. A. 
253, and the cases therein exhaustively reviewed. Nor is it a case of 
interfering by surnmary proceeding with the possession of spécifie 
Personal property held by a pledgee or other party claiming adverse 
rights. Such were the cases of Louisville Trust Co. v. Comingor, 184 
U. S. 18, 22 Sup. Ct. 293, 46 L. Ed. 413; Marshall v. Knox, 83 U. S. 
(16 Wall.) 551, 21 L. Ed. 481 ; Wheaton v. Teleg. Ce, 124 Fed. 61, 59 
C. C. A. 427; Hom v. Railway (C. C.) 151 Fed. 626; Bd. of Educa- 
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tion V. Leary, 236 Fed. 521, 149 C. C. A. 573. But it îs a case that' 
cornes within well-established principles. 

Property in the hands of a receiver appointed by a court may not 
be interfered with, even to carry out private agreements, contracts or 
trusts. Wiswall v. Sampson, 14 How. 52, 66, 14 L. Ed. 322 ; In re 
Tyler, 149 U. S. 164, 181, 13 Sup. Ct. 785, 37 L. Ed. 689; Hitz v. 
Jenks, 185 U. S. 155, 22 Sup. Ct. 598, 46 L. Ed. 851 ; High on Receiv- 
ers (4th Ed.) §§ 136, 138, 140. Furthermore a court which is admin- 
istering property already in its hands through a receivership may 
properly draw to itself ail disputes as to liens and other rights upon 
or pertaining to such property. Morgan's Co. v. Railway, 137 U. S. 
171, 11 Sup. Ct. 61, 34 L. Ed. 626; Porter v. Sabin, 149 U. S. 473, 
13 Sup. Ct. 1008, 37 L. Ed. 815 ; Farmers' Loan & Trust Co. v. Rail- 
way, 177 U. S. 51, 20 Sup. Ct. 564, 44 L. Ed. 667; Wabash Ry. Co. 
V. Adelbert Collège, 208 U. S. 38, 28 Sup. Ct. 182, 52 L. Ed. 379 ; 
Central Trust Co. v. Railway (C. C.) 57 Fed. 3 ; Toledo, etc., Ry. Co. 
V. Trust Co., 95 Fed. 497, 36 C. C. A. 155. 

This is a case wherè the court, through its receiver, having taken 
possession and control of the properties of the railway company, saw 
the trust company in possession of certain bonds of the railway com- 
pany, by the sale of which the res in the hands of the court might be 
interfered with, The court further saw that those bonds did not év- 
idence any debt owed by the railway company, but that the trust com- 
pany had a valid interest in the bonds only as évidence of its right to 
participate in the mortgage security to the extent of a certain note 
held by it ; under thèse circumstances in order to prevent sale of 
the bonds which might wrongfully increase the claims against the 
property in the hands of the receiver, to the détriment of other cred- 
itors, the court in its discrétion concluded that the trust company 
should be enjoined from making such sale, without, however, deny- 
ing or interfering with the right of the trust company to participate in 
the security under the mortgage. 

The court was justified in its conclusion, and the order appealed 
from is affirmed. 



COHN V. UNITED STATES. 

(Circuit Court of Appeals, Second Circuit. April 22, 1919.) 

No. 169. 

1. Indictment and Information ©=139 — Motion to Quash — Time fob Mak- 

ing. 

A motion to quash an indictment on tlie ground that it does not charge 
facts sufïicient to constitute an offense may be made at any time, even 
after verdict. 

2. Receivinq Stolen Goods <©=7(2) — Sufficiency of Indictment — Intent. 

An indictment under Cv. Code, § 48 (Comp. St. § 10215), for receiving 
property stolen from the United States, which does not charge that the 
accused reteived or retained the property "with intent to couvert to his 
own use or gain," is fatally defective. 

©=aFor other cases see same topic & KBY-NUMBBR lu ail Key-Numbered Dlgests & Indexes 
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3. Ckiminal IiAW ®=3400(3), 430— Secondaby Evidence — Copies or "Official 
Documents." 

Oocuments used as eTidence In a naval court-martial, and requlred 
by statute to be transmitted to the Navy Department and there kept on 
file for two years, are "officiai documents" whlle so kept, and under Comp. 
St. g 1494, authenticated copies of such documents are admissible In évi- 
dence equàlly wlth the orlglnals, and unauthentlcated copies are Inad- 
missible as secondary évidence. 

In Error tothe District Court of the United States for the Eastern 
District of New York. 

Criminal prosecution by the United States against Samuel A. Cohn. 
Judgment of conviction, and défendant brings error. Reversed. 

Robert H. Elder, of New York City (Charles E. Russell, of Brook- 
lyn, N. Y., and H. Goldstein, of New York City, of counsel), for plain- 
tifï in error. 

James D. Bell, U. S. Atty., of Brooklyn, N. Y. (Vine H. Smith, 
Sp. Asst. U. S. Atty., of New York City, of counsel). 

Before WARD, ROGERS, and MANTON, Circuit Judges. 

ROGERS, Circuit Judge. The défendant below has been tried and 
convicted under an indictment the substance of which is stated in the 
margin.^ 

The court refused to set aside the verdict and sentenced the défend- 
ant to imprisonment in the fédéral prison at Atlanta for a year and 
three months. 

The évidence discloses that the father of the défendant, at the time 
of the commission of the offense cbarged, conducted a tailoring shop 
in Brooklyn, and that the défendant was in charge of it for the father. 

It appears that the custom among tailors was, when cloth of the 
type in question came into their possession to be made up into uni- 
forms, before cutting into it, to send same to spongers to be sponged. 
In the process of sponging, if the spongers found any defect or flaw in 
the cloth, they indicated it by drawing a small white pièce of cloth 
through the selvage of the material opposite the place where the defect 
existed and notified the manufacturer of tlie cloth of the defect, giving 
to the manufacturer, at the same time, the name of the supposed pur- 
chaser thereof from the manufacturer. Certain cloth, but whether it 
was part of that which was the subject of controversy on this trial or 
not was not developed, was sent from the shop of the accused's father 

1 Tbe Indictment charges that the défendant "did unlawfully recelve certain 
property and valuable things, to wlt, about 180 yards of cloth Intended to be 
used In the maklng of United States Navy uniforms, of the goods and property 
of the United States, which said 180 yards of cloth had theretofore been em- 
bezzled, stolen, and purloined by anothcr to the grand Jurors unknown, and 
vho cannot theretofore be more deflnitely stated herein, he, the said Samuel 
A. Cohn, then and there knowlng at the time he so received the said 180 yards 
of said cloth that the same had been so embezzled, stolen, and purloined, 
against the peace and dignity of the United States of America, and contrary 
to the form of the statute of the said United States In such case made and 
provlded." 

@=»For other cases see same toplc & KEY-NUMBBR in ail Key-Numbered Dlgests & Indexes 
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to the spongers to be sponged. They f ound some def ects in the cloth 
and notified the manufacturer and reported the name of Herman 
Cohn as that of the original purchaser of the cloth. The manufacturers 
replied that they had sold no such cloth to Cohn. They had sold cloth 
to the Navy Department and they took the matter up with the depart- 
ment. This led to investigation, and the laying of charges to the effect 
that one A. W. Meade, -who was Chief Yeoman on the United States 
Steamship Arkansas, had stolen various quantities of navy blûe cloth 
from the department and caused same to be delivered at the shop of 
Herman Cohn, and which défendant was accused of having bought. 
Officers made a visit to the tailoring shop and there some cloth, which 
was put in évidence, was found. Conversations Mtere had with the 
défendant, some letters were taken out of the business files, and later 
were used as évidence. The resuit of the investigation which ensued 
was the indictment and conviction of the défendant. 

The first question to be considered by this court is as to the sufficien- 
cy of the indictment. The indictment is based on section 48 of the 
Criminal Code, which may be found in the margin.^ 

The objection alleged against the indictment is that it does not 
charge in the words of the Criminal Code that the défendant received 
the property "with intent to couvert to his own use or gain." This 
objection was not raised until after the jury was impaneled and sworn. 
It appears that after the jury was sworn counsel for défense moved 
that the United States Attorney be required to déclare of record under 
what section of the Criminal Code the indictment was found and upon 
which he purposed to prosecute the défendant. The reply was; 

"There are two sections, 85 and 48, and we hâve proceeded and will now 
proceed under 48." 

Thereupon the defendant's counsel moved to quash the indictment 
on the ground that it did not state facts sufficient to constitute a cause 
of action under section 48 of the fédéral Pénal Code. The court took 
the objection under considération and announced on the next morning 
that he had examined the authorities with some care and denied the 
motion. An exception was duly taken and the matter bas been assign- 
ed as error. 

[1] A motion to quash ordinarily must be made before arraignment 
or plea ; but, if an indictment does not charge facts sufficient to con- 
stitute a crime, the objection may be raised even on a motion in arrest 
of judgment, the defect not being cured by verdict. The defect al- 
leged in this case is one of substance. The suggestion that the omis- 

2 "Sec. 48. Receivmg, etc., Stolen Publie Property. — Whoever shall recelve, 
conceal, or aid in conceallng, or shall hâve or retain in his possession with 
intent to couvert to his own use or gain, any money, property, record, voucher, 
or valuable thlng whatever, of the moneys, goods, chattels, records, or prop- 
erty of the United States, which has theretofore been embezzled, stolen, or 
purloined, by any other person, iinowing the same to hâve been so embezzled, 
stolen, or purloined, shall be flned not more than five thousand dollars, or 
iraprisoned not more than flve years, or both ; and such person may be tried 
either before or after the conviction of the principal offender." Act March 3 
1875, c. 144, § 2, 18 Stat. 479; Act March 4, 1909, c. 321, fj 48, 35 Stat. 1098 
'Comp. St. § 10215). 
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sion relates to a matter of form and so came too late îs clearly un- 
tenable. 

[2] The trial judge apparently thought that, because there was no 
comma in the statute between the phrase "in his possession" and the 
phrase "with intent to convert," the intent clause was intended to mod- 
ify the verbs "hâve" and "retain" only. That construction of the 
statute does not conform to the construction which appears to hâve 
been placed upon it by the Suprême Court in Kirby v. United States, 
174 U. S. 47, 53, 19 Sup. Ct. 574, 43 L. Ed. 890. In that case it was 
held incumbent upon the government to prove.beyond a reasonable 
doubt: (1) That the property was in fact stolen from the United 
States ; (2) that the défendant received or retained in his possession 
with intent to convert to his own use or gain; (3) that he received or 
retained it with knowledge that it had been stolen from the United 
States. And Mr. Justice Harlan, who wrote the opinion of the court, 
said that — 

"Tbe act of Congress upon which the présent indictment resta makes the re- 
ceiving of stolen property of the United States with the intent by the receiver 
to convert It to his own use or gain, he knowing it to hâve l)een stolen, a 
distinct, substàntive felony." 

The indiçtment now under considération charges: (1) That the 
property was stolen ; (2) and that it was the property of the United 
States ; (3) that the défendant unlawfully received it ; (4) that défend- 
ant knew at the time he received it that it had been stolen. But the 
allégation that défendant received or retained the property with the in- 
tent to convert to his own use or gain is not to be found. And we are 
obliged to hold upon the authority of Kirby v. United States, supra, 
that the failure to allège that défendant received it "with intent to 
convert to his own use" is a fatal defect. 

[3] While there must be a reversai on the ground mentioned and we 
might conclude our décision at this point, we deem it important to state 
our opinion as to the inadmissibility of certain évidence admitted over 
objection and exception in order that a répétition of the error may be 
avoided on the second trial if one takes place. It appears that one of 
the pay inspectors of the United States Navy visited the shop prior to 
defendant's arrest and asked to see his correspondence. This the 
défendant consented to, and the correspondence was produced. Car- 
bon copies of letters addressed to Meade, the Chief Yeoman of the 
Arkansas, were found which the défendant stated he had written. 
The inspector had défendant write on thèse carbon copies that they 
were true copies of the originals. There were also found original let- 
ters written by Meade. Thèse with carbon copies of the replies the 
inspector took away with him. He had two typewritten copies made 
of them, and of some of them photographie copies were made. The 
originals were not produced at the trial, neither were the original car- 
bon copies. The inspector was asked what became of the file of cor- 
respondence which he had taken from the shop, and he replied that 
the last time he saw them they were in évidence in the court-martial 
case (of Meade) in the Brooklyn Navy Yard. He was asked what the 
p^val routine would be with respect to documents used in a court- 
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martial, and he replîed that they would be filed with the record of the 
court-martial in the office of the Judge Advocate General of the Navy 
in Washington, as a part of the records of the United States govem- 
ment. The inspecter having identified the carbon copies, the type- 
written copies and the photographie copies which he had made, the 
government ofïered them in évidence. The défense objected on the 
ground that they were not originals, were incompétent, and not the 
best évidence. Counsel for the government in reply offeVed to take 
the stand and testify that the papers came from the Judge Advocate 
in Washington, but counsel for the défense said he would not put him 
to that trouble and that the quality of the évidence would not be al- 
tered by their coming from the Judge Advocate's office. The admis^ 
sion that the originals were in that office showed, he said, that — 

"They are not lost, strayed, or stolen, and it must be either one to make this 
secondary évidence in the case." 

No évidence had been introduced to show that the files had been 
withdrawn from the Judge Advocate's office, or that it was impossible 
or even difficult to produce the originals, or that a request had been 
made upon any one to produce them. And there was no évidence that 
the typewritten and photographie copies were accurate reproductions 
of the originals. That photographie copies may be received in évi- 
dence under some circumstances is no doubt the law. 

In Wigmore on Evidence, vol. 1, § 797, that writer considers the 
question whether photographie copies may be used at ail for the pur- 
pose of identifying handwriting, and states that a photograph of a 
writing may be made to falsify like other photographs and like other 
kinds of testimony, so that especial care should be taken to secure 
positive testimony as to the accuracy of reproduction, and he also 
states that it is generally conceded that a photographie copy of hand- 
writing may be used instead of the original; that if the original is 
obtainable a photograph is inadmissible; and if the original is not 
obtainable a copy may be used. In the présent case, the photographie 
copies were admissible in évidence only after it had been shown that 
they were accurate reproductions of the originals, and the absence 
of the originals had been satisfactorily accounted for. 

The best évidence rule, of course, does not mean that secondary év- 
idence cannot be received if the original is in existence. The rule 
simply requires that the best évidence that the nature of the case i? 
susceptible of must be produced. The rule has its origin in a suspicion 
of fraud. If there is better évidence of the fact which is withheld, 
the presumption is that the party has some sinister motive for not 
producing it. But as the Suprême Court declared in United States v. 
Reyburn, 6 Pet. 352, 366 (8 L- Ed. 424) : 

"Rules of evldmice are adopted for practlcal purposes In the administra- 
tion of justice, and must be so applied as to promote the ends for which 
they are deslgned." 

In that case it was charged in the indictment that the défendant had 
"issued" a commission for a certain vessel that it might commit hos- 
tilities against Brazil with which country the United States was at 
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peace. A witness was asked whether he had seen the commission. 
It was objected that no évidence as to the character or contents of 
the commission could be received because the United States had net 
produced the commission and had not obtained a copy of it from the 
archives at Buenos Ayres, nor shown that the government had made 
any effort to obtain a copy. The court held that, when the nonpro- 
duction of the written instrument is satisfactorily accounted for, sec- 
ondary évidence of its existence and contents may be shown; the 
ruie being applicable to criminal as well as civil suits. And the court 
went on to say that — 

"If It should be admltted that a record is there [at Buenos Ayres] to be 
found of thls instrument, and that on application a copy of it might hâve 
been procnred, it would be carrying tlfe rule to pretty extravagant lengths to 
require the application to be made." 

In the pending case this court takes judicial notice of the acts of 
Congress and of the fact that articles for the government of the Navy 
require the proceedings of summary courts-martial to be transmitted 
to the Navy Department "where they shall be kept on file for a period 
of two years from date of trial, after which time they may be destroy- 
ed in the discrétion of the Secretary of the Navy." U. S. Comp. St. 
1916, Ann. vol. 4, § 3002. The provision requiring the record to be 
kept on file for a period of two years, etc., was added to the law by an 
amendment by Act February 16, 1909, c. 131, § 14, 35 Stat. 622. In 
the view we take of this case, we do not find it necessary to décide 
whether a trial court has the right to compel by a subpœna duces 
tecum the production in any part of the United States of any document 
or paper which an act of Congress says shall be kept on file in one of 
the departments at Washington. If the department is compelled to 
produce it in court in New York or San Francisco, it certainly is not 
kept on the files of the department during the time required for its 
production and return. But however that may be, there can be no doubt 
that if the departments at Washington can be compelled to produce 
in any part of the country the originals of any documents or papers 
they may hâve on file, the greatest embarrassment and confusion to 
the department would be the conséquence of such a décision. And at 
the same time a great and unnecessary financial burden might be im- 
posed upon the litigants. We may say in this case, as was said in the 
Reybum Case, supra, that to say that the court, even if it possessed 
the power to compel the production of the originals, should be re- 
quired to exercise it under the best évidence rule, would be to carry 
the rule to pretty extravagant lengths. 

In Leathers v. Salvor Wrecking Co., 15 Fed. Cas. 116, No. 8,164- 
(1875), Mr. Justice Bradley, of the Suprême Court, sitting in the Cir- 
cuit Court for the Second District of Mississippi held that photographie 
copies of public documents on file in the War Department at Washing- 
ton were properly received in évidence ; their genuineness having been 
authenticated in the usual way. The case was in admiralty, a libel hav- 
ing been filed to recover damages for wrecking a steamboat which the 
défense claimed had been sunk while in the service of the Confederate 
States and which on the surrender of the Confederate forces was said 
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to have become the property of the United States. Mr. Justice Brad- 
ley, citing no cases, said: 

"It Is objected by the eounsel for the Ubelant that the documentary évidence 
in question is not properly authentieated. We think It Is sufflciently authenti- 
cated to make it compétent. The original papers are on file in the War De- 
partment, and cannot. without public détriment and inconvenience, be re- 
moved. Photographie copies are the best évidence that the case admits of. 
The wonderftil art by which they are reproduced gives us, as we may say, 
duplicate originals ; and in the case of publie records or documents properly 
deposited in the public archives of the eountry, and whlch the public interest 
requires should be tEere kept and preserved, no better évidence of their char- 
acter and authenticity can be had than such a reproduction of them by tho 
opération of natural agencies, and an authentication of their genuineness in 
the usual way, by proof of handwriting. We think the évidence entirely 
compétent and entirely conclusive." 

Congress bas provided that — 

"Copies of any books, records, papers, or documents in any of the Execu- 
tive Departments, authentieated under the seals of such departments, respec- 
tively, shall be admitted in évidence equally with the originals thereof." U. 
S. Compiled Statutes 1916, Ann., vol. 3, § 1494. 

Congress began to legislate on this subject at the very beginning of 
the govemment, the first act being passed in 1789, when it was pro- 
vided that ail copies of records and papers in the office of the De- 
partment of State should be évidence equally as the original record or 
paper. Act Sept. 15, 1789, c. 14, § 5, 1 Stat. 69 (Comp. St. § 1494). 
In 1797 a similar statute was passed in respect to records and papers 
in the Treasury Department. Act March 3, 1797, c. 20, 1 Stat. 512. 
And from time to time similar statutes were passed refepecting records 
and papers in ail the différent departments. In Block v. United States, 
7 Ct. Cl. 406, 413, the statutory provision above referred to was con- 
sidered, and the court declared that — 

"The vcords 'documents and papers,' used in the several acts of Congress, 
cannot be held to mean every document or paper on file in the Department, 
but such only as were made by an offlcer or agent of the government in the 
course of the discharge of his officiai duty. Any other rule of interprétation 
would defeat the reason on which ail public writings are admissible as évi- 
dence, i. e.. that they have been made by authorized and accredited agents, 
appointed for the purpose, and that the subject-matter of such writings is of a 
public nature. 

"Officiai documents, duly certified, need no further proof; but other docu- 
ments, so certified, do not, by the mère fact of certification, become so au- 
thentieated as to entitle them to be received as évidence if they are objected 
to; but the originals must be produced and proved according to the course 
of the eommon law." 

But if the "originals" above referred to happen themselves to be on 
file in one of the departments, there must be power in the courts to com- 
pel their production when needed in a judicial proceeding, or else 
transcripts or copies of them certified under the seal of the department 
must be admissible in évidence. And if the statute applies only to 
such writings as "were made by an ofïicer or agent of the government 
in the course of the discharge of his officiai duty," then, of course, it 
has no application to letters by this défendant to the Chief Yeoman 
of the battleship Arkansas, although it would extend to any letters 
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written by the latter to the défendant or to the defendant's father. 
We are not inclined to put so narrow a construction upon the stat- 
ute, and we can see no substantial reason for thinking that copies of 
such letters as are on file in the record of the proceedings of the court- 
martial, and which are authenticated by the Department of the Navy 
as provided in the act, may not be introduced in évidence at the trial 
of the défendant. The statute authorizes the introduction in évidence 
of copies of any documents or papers which are required by law to 
be kept on file in the departments, provided such copies are authen- 
ticated under the seal of the department in which the document is 
kept. It is the opinion of the majority of this court that the statute 
was intended to apply at least to any document or paper which is 
by law required to be filed and kept on file in any of the Executive 
Departments of the government. A document or paper which is re- 
■quired to be so filed and kept on file is in the opinion of the majority 
of the court an officiai document as much so as one which is written 
or published by an ofiîcer in his officiai character or in the performance 
of an officiai duty. The word "officiai" is defined in the New Standard 
Dictionary as f ollows : 

"1. Of or pertalning to an office or public trust ; as officiai dutles. 
"2. Derived f rom the proper office or officer, or Irom the proper authorlty ; 
authoritative ; as, an officiai report.'' 

A paper which must be kept on file in a designated office and which 
cannot be removed therefrom, pertains to that office, and so becomes 
officiai. And we are unable to see why the statute is not as applicable 
to that class of officiai papers as well as to the other class. The one 
class is as much within the letter of the statute as is the other, and it 
is also as much within the reason and the spirit of the statute. 

The introduction in évidence of copies of letters on file in the De- 
partment of the Navy at Washington, and which are required by law 
to be kept there, and which were not authenticated under the seal of 
the department, was error. Copies so authenticated would hâve been 
as admissible as the originals; copies not so authenticated were not 
as admissible as the originals. 

In what has been said we are not to be understood as intending to lay 
down the proposition that copies of officiai papers on file in an Exec- 
utive Department can be received in évidence only when they are au- 
thenticated under the seal of the department. It is not our understand- 
ing that the provision of the statute under considération was intended 
to be exclusive. But if copies not authenticated as provided in the 
statute are to be introduced in évidence, it is certainly necessary that 
a proper foundation for their admission should be laid, having in mind 
the gênerai rule that no. évidence shall be received which présupposes 
that the party who oflfers it can obtain better évidence. 

Judgment reversed. 
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AGENCY OF CANADIAN CAR & FOUNDRY CO., Limited, et aL T. 
AMERICAN CAN CO. 

(Circuit Court of Appeals. Second Circuit. Aprll 21, 1919.) 

No. 148. 

1. Ambassadors and Consuls ©=35%, New, vol. 8A Key-No. Séries— Authoh- 

ITY OF GOVEENMBNT REPRESENTATIVES— ClIANQE OF GOVBBNMBNT. 

The Russian Supply Committee in America, created in 1915 to liave 
charge of ^he purchase of supplies and munitions for the Russian govern- 
ment, certified In 1917 by the recognized Russian ambassador to hâve 
power to act in that behalf , held to hâve authority to make a settlement 
of contracta relating to purchase of munitions. 

2. CONSTITDTtONAL I/AW ©=68(1) RECOGNITION OF FOEEIGN GoVEENMBNT. 

Who is the sovereign de jure or de facto of a eountry is a question 
for the political department of the government, and the décision by that 
départaient in this eountry is concluslve upon the courts. 

3. International Law <S=>9 — Effect of Change of Government. 

The rights and liabillties of a state are not afCected by a change In the 
form or the personnel of its government, however accomplished. 

4. Interest iS=>37(1) — Rate— Contract Fixing Rate "to Date of Payment." 

An agreement to pay Interest at a specifled rate "to the date of pay- 
ment of tlie amount" means to the date of actual payment, and not to 
the date vi'hen payment should hâve been made, and the contract rate 
governs to the date of entry of judgment or decree in equity for the 
amount. 

5. Interest ®=>46(1) — Right to Interest— Money Wrongfullt Wititheld. 

Where différent claimants to an admitted indebtedness of défendant 
made a valid settlement of their différences, fixing the part due each, 
which settlement défendant refused to recognize, in the absence of any 
agreement respecting interest, défendant held chargeable with interest 
at the légal rate from the date of demand after the settlement. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Suit in equity by the Agency of Canadian Car & Foundry Company 
Limited, and the Recording & Computing Machines Company, against 
the American Can Company. Decree for complainants, and défend- 
ant appeals. Modified. 

For opinion below, see 253 Fed. 152. 

This cause cornes hère on appeal from a decree entered in the United States 
District Court for the Southern District of New Yorlî, on August 14, 1918. 
The Agency of Canadian Car & Foundry Company, Limited, hereinafter call- 
ed the "Agency Company," is a corporation organized under the laws of the 
State of New York, and is a citizen ol that state, having its principal place 
of business in the city of New York. The Recording & Computing Machine 
Company, hereinafter ealled the "Recording' Coi^pany," Is a corporation or- 
ganized under the laws of the state of Ohio, and is a citizen of that state, 
having its principal place of business in the city of Dayton, In that state. 
The American Can Company Is a corporation organized under the laws of 
the state of New Jersey, and is a citizen of that state, having its principal 
place of business in the city of New York. The Canadian Car & Foundry 
Company, Limited, hereinafter referred to as the "Canadian Company" is a 
corporation under the laws of the Dominion of Canada. 

On respectively, February 27, 1915, and March S, 1915, two contracts were 
entered Into at Petrograd, Russia, between the Chlef Artillery Board of the 

@=3For other cases see same topic & KSY-NUMBER in ail Key-Numbered Dlgests & Indexe* 
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Russlan govemment and the Canadlan Company. The flrst contract was for 
2,500,000 hlgh explosive shells and 500,000 shrapnel shells. The second con- 
tract was for 2,000,000 shrapnel shells. The 2,500,000 shrapnel shells so 
contracted for requlred 2,500,000 time fuses. Thls caused the Canadlan Com- 
pany in March, 1915, to enter into a contract wlth the Kecording Company, 
In whlch the latter company agreed to manufacture for the former eompany 
2,500,000 time fuses. In pursuance of thèse contracts the Kussian govem- 
ment, through its attomey, advanced to the Canadlan Company between 
Aprll 20, 1915, and November 8, 1915, $9,904,997. 

In October, 1915, there was organized the Russlan Supply Commlttee In 
America, whleh took charge on behalf of the Russian government of ail mat- 
ters arlsing out of the contracts; and between November 22, 1915, and Janu- 
ary 5, 1917, the attomey for thls Commlttee, acting under its instructions, 
turned over to the Canadlan Company, on account of the purchase prlce stip- 
ulated in the contracts, varions amounts aggregating $64,000,000, whlch wlth 
the advances made prlor to November 22, 1915, aggregated $74,000,000. On 
March 8, 1916, the contract of February 27, 1915, and the contract of March 
8, 1915, were amended, and as amended were asslgned wlth the consent of the 
Russian government to the Ageney Company. After March 8, 1916, the per- 
formance of the contracts was carried on exclusively by the Ageney Company. 

Under date of August 23, 1916, an agreement was made between the Re- 
cording Company and the défendant for the manufacture by the Recording 
Company of 1,250,000 "22-second Russlan combina tlon fuses." TJnder date of 
October 31, 1916, an agreement was made between the Ageney Company, the 
Recording Company, and the défendant, whereby the Ageney Company walv- 
ed any clalm or lien which It had upon the time fuses manufactured by the 
Recording Company for the défendant under the contract of August 23, 1916, 
In the contract of October 31, 1916, the défendant agreed to pay to the Agen- 
ey Company $1 of the purchase price of each fuse dellvered "untll ail sums 
whlch may now or hereafter be due from and payable" by the Recording 
Company to the Ageney Company should be adjusted or otherwise satisfled. 
This agreement Is one of especlal importance in thls case. The Ageney Com- 
pany clalmed that as a resuit of the dealings between the Recording Com- 
pany and Itself the latter was indebted to it In a large amount, and under 
date of November 17, 1916, what is known as tlie "Arbitration Agreement" 
was entered into between thèse two companies. They therein agreed to ad- 
just and settle ail accounts and clalms arlsing under the agreement between 
them. 

On January 2, 1917, the Ageney Company assigned, among other thlngs, to 
the Chlef Artillery Board of the Impérial Russlan government, whlch was re- 
ferred to In the asslgnment as "the government," "ail debts, accounts, and 
sums of money now due and owlng, or acerulng due from the manufacturer 
to the Ageney Company up to, but not in excess of," $2,352,315.63. The agree- 
ment also asslgned to the (Russian) government the agreement of October 
31, 1916, "wlth full right and authority on the part of the government to 
recelve from the American Can Company ail sums of money payable to the 
Ageney Company under the terms of said agreement." And the agreement 
expressly provlded that the govemment would pay to the Ageney Company 
"the aggregate amount of the sum or sums that may now be due or here- 
after ascertained to be due or acerulng due from the manufacturer to the 
Ageney Company, under the terms of said agreements flrst alx)ve referred 
to, and to make sueh paymentsto the Ageney Company as and when such 
sums respeetively are ascertained, or are admitted by the manufacturer to be 
due or acerulng due: Provlded, however, that the government shall not be 
liable to pay any sum or sums due or acerulng due from said the Recording & 
Computing Machines Company In excess of the aggregate amount of two mil- 
lion three huhdred and flfty-two thousand three hundred and iifteen dollars 
and slxty-three cents ($2,352,315.63), and that for any sum or sums due or here- 
after acerulng due from the manufacturer to the Ageney Company, in excess 
of the amount pald by the government in respect thereof, the Ageney Com- 
pany shall retaIn its rights to reeeive payment for the same from the manu- 
facturer and the said Ohmer: And provlded, also, that the rights of the 
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Agency Company to issue exécution on any Judgment recovered by it agalnst 
the manufacturer and/or the said Ohmer in respect of the same shall net be 
exercised by the Agency Company untll after the government bas been re- 
imbursed by the manufacturer and the said Ohmer for any and ail sums pald 
and/or credited to the Agency Company hereunder, nor until ail contracta 
which the manufacturer now bas or may hereaf ter bave for the manufacture 
of Russlan time fuses bave been completed by the Kecordlng & Computing 
Machines Company." 

On January 11, 1917, the Recordlng Company agreed wlth the Russlan gov- 
ernment that each flrm or corporation having a contract wlth it for time 
fuses (including thereby tbe défendant) should deduct $1 from the purchase 
priée of each fuse and pay the same to the government until payment should 
be made In full of the amount which the government was requlred to pay to 
the Agency Company under the agreement referred to in the preceding para- 
graph. On September 14, 1917, the défendant by letter acknowledged that it 
held 11,500,000 (or $1 per fuse upon the fuses manufactured for it) for ac- 
count of the Agency Company or the Impérial Russlan government as tbelr 
interests might appear, and it agreed to retain the same "until such time as 
there shall bave been made a final settlement and adjustment of accounts" 
between the parties interested, to wit, the Recording Company, the Agency 
Company, the Impérial Russlan government, and the défendant, "or untll 
their interests shall be finally determined by law." The agreement of Sep- 
tember 14, 1917, also contalned an important agreement as to the payment of 
interest, to which more spécifie référence is made in the court's opinion. 

On December 18, 1917, an agreement was made between the Agency Com- 
pany, the Recording Company, and the Russian government acting through 
Gen. Khrabroff, the président of the Russian Supply Committee in America, 
which it is claimed was a complète and final settlement, adjusting and de- 
termining ail matters of account including the amount due from the Record- 
ing Company to the Agency Company; and on that day the Recording and 
Agency Companies by a separate instrument stated and adjusted thelr ac- 
counts, and the Recording Company conveyed to the Agency Company an in- 
terest, eonstituting a prior claim, to the extent of $713,176.07 In the fund of 
$1,500,000 held by the défendant; and on the same day last above named the 
Russlan government assigned to the Agency Company and to the Recording 
Company ail its right, title, and interest either in law or in equity in and to 
the sum of $1,500,000, and such interest as may be payable thereon, held by 
défendant, in such proportion that the Agency Company "shall bave and en- 
joy the sum of $713,176.07 out of said moneys and the Recording Company 
shall hâve and enjoy the balance of $786,823.93 of said moneys and such 
interest as may be payable upon said moneys to be dlvided equally between 
said companies." 

This suit is brought to compel the défendant to pay to the plaintifCs the 
moneys which they claim are improperly withheld from them by the défend- 
ant. The défendant admits that it is indebted tn the amount of $1,500,000, 
and déclares that it has been ready and willing to pay the same as soon as 
payment thereof would relleve it from possible liablllty to pay the same 
agaln In whole or in part to some other claimant or claimants. The défend- 
ant dénies that the govemments referreid to in the varions averments of said 
bill of complaint as "the Russlan government" were the same govemments; 
and it déclares that it is without knowledge whether any rlghts or property 
alleged in said bill of complaint to bave been acquired or vested in any Rus- 
sian government hâve been acquired or vested in any other or subséquent 
Russlan government in said bill of complaint mentioned, or in the complain- 
ants, or either of them, or whether any person, natural or corporate, or per- 
sons or body of persons, referred to in said bill of complaint or in any exblblt 
thereto as acting or purporting to act on behalf of any Impérial Russlan 
government or any other Russian government had authorlty or power to so 
act. The court below has entered a decree in favor of complalnants. 

Simpson, Thatcher & Bartlett, of New York City (Graham Sum- 
mer, of New York City, of counsel), for appellant. 
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T. Ludlow Chrystie, of New York City (Arnold WainwrJght, K. 
C, of Montréal, Can., and Francis K. Raynor, of New York City,_of 
counsel), for appellee Agency of Canadian Car & FoUndry Co., Lim- 
ited. 

Walter C. Noyés, of New York City (H. A. Toulmin and H. A. 
Toulmin, Jr., both of Dayton, Ohio, of counsel), for appellee Record- 
ing & Computing Machine Co. 

Before ROGERS, HOUGH, and MANTON, Circuit Judges. 

ROGERS, Circuit Judge (after stating the above facts). This is a 
suit in equity brought for the recovery of $1,500,000 with interest. 
The gênerai rule of course is that, where the cause of action is for 
the payment of a sum of money merely, there is no reason why a court 
of equity should be resorted to. Raton Waterworks Co. v. Raton, 
174 U. S. 360, 19 Sup. Ct. 719, 43 L. Ed. 1005. An action at law is 
regarded as the appropriate remedy in such cases ; the remedy at 
law being fuU, adéquate, and complète. The Judicial Code (Act March 
3, 1911, c. 231, 36 Stat. 1163) in section 267 (Comp. St. § 1244) 
expreisl> déclares that suits in equity shall not he sustained in any 
court of the United States in any case where a plain, adéquate, and 
complète remedy may be had at law. The bill of complaint in this 
case, however, allèges that the plaintifïs hâve no adéquate remedy at 
law and that the fund which they seek to recover is held by the de- 
fendant in trust. Whether there is or ever has been a spécifie trust 
res, or anything more than an ordinary indebtedness, payment oi 
which the plaintifïs might hâve obtained in an action at law, and 
whether sudi an action would hâve been fuUy adéquate, has not been 
raised by motion or answer, or on the argument, We observe, how- 
ever, that counsel for défendant states in his brief as a fact that 
"there is no fund in a proper sensé ; there is merely an indebtedness 
of $1,500,000 owing by the défendant." Although an appellate court 
may, and not infrequently does, sua sponte, take the objection and 
dismiss the bill (Southern Pacific R. R. Co. v. United States, 200 U. 
S. 341, 26 Sup. Ct. 296, 50 L. Ed. 507), it will not in ail cases pur- 
sue that course. We see no reason why in the présent situation we 
should enter upon that inquiry, but we will assume that, if the plain- 
tiffs are entitled to the money for which they hâve filed their bill, 
they may maintain their suit in a court of equity. 

We may, however, add that the complainants dérive through an as- 
signment, and that the assignée of à chose in action under the déci- 
sions of the Suprême Court cannot proceed in equity merely on the 
ground that his interest is an équitable one, but must proceed at law. 
New York Guaranty Co. v. Memphis Water Co., 107 U. S. 205, 2 
Sup. Ct. 279, 27 L. Ed. 484; Hayward v. Andrews, 106 U. S. 672, 1 
Sup. Ct. 544, 27 L. Ed. 271. We are not unaware that, where a part 
only of a chose in action has been assigned, the assignée has been 
allowed to sue in equity, upon the theory that courts of law would 
not recognize the right to split up a single cause of action into many 
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actions without the assent of his debtor, since it might subject him 
to many embarrassments not contemplated in the original contract. 
Mandeville v. Welch, 5 Wheat. 277, 5 L. Ed. 87. But even in case 
of partial assignments it is not necessary to sue in equity if the debtor 
consents to the assigiiment. 5 C. J. 1000. In this case the whole 
interest was assigned by the same instrument to two assignées, al- 
though in unequal shares, and thèse two assignées are the complain- 
ants, and the whole chose, and not a part of it, is the subject-matter 
involved. If there are équitable grounds why the assignées should not 
hâve proceeded at law, they do not suggest themselves. The défense 
bas not interposed objections, and none were made by the District 
Judge, and under the circumstances we are not now inclined to dis- 
pose of the case otherwise than upon the merits. 

[1] We start with the proposition that there is conceded to be 
$1,500,000 in the possession of the défendant which it is not entitled 
to withhold, provided the Russian government bas through its proper 
officiais effectively transferred and assigned ail the right, title, and 
interest it may at any time bave had therein to the plaintifïs in thîs 
suit, so that upon payment being made to the plaintiiïs in the pro- 
portions to which they may be respectively entitled the défendant can 
be compelled to pay twice, because some Russian government at some 
time in the future may repudiate the action taken by those who signed 
the agreement of December 18, 1917, and deny their authority to act 
as the officiai représentatives of Russia. We also find that this fund 
belongs to the complainants in the following proportions: $713,176.07 
to the Agency Company; $786,823.93 to the Recording Company. 
What interest, if any, on thèse respective sums the complainants may 
be entided to will be considered in a subséquent part of the opinion. 

We corne, then, to consider first whether the Russian government 
bas surrendered effectively any interest it may bave had in the $1,500,- 
000 owing by the défendant; and it is to be observed in respect to 
this phase of the case that the agreement of December 18, 1917, by 
which the Russian government is said to bave transferred to com- 
plainants ail its interest in the fund was by Khrabroff as président 
of the Russian Supply Committee in America, "acting for and on 
behalf of the Russian government," which reads as follows : 

"Whereas, by agreement dated the 8th Uay of March, 1916, made between 
the parties hereto and • • * as voting trustées, two hundred (200) shares 
of the capital stocli of * * ♦ the Agency Company, were assigned and 
pledged to the said voting trustées as security for the performance by the 
Agency Company of the two contraets mentioned In said agreement ; and 

"Whereas, ail matters and questions arising out of or in connection wltU 
the performance of said contraets hâve now been adjusted and settled and it 
is desired to dissolve the voting trust created by said agreement and to re- 
assign said shares: 

"Now, therefore, this Indenture wltnesseth: The parties hereto hereby con- 
sent and agrée to the cancellation of the said hereinabove reclted agreement, 
dated the Sth day of March, 1916, and to the dissolution of the voting trust 
thereby created and the reasslgnment of the shares of the capital stoclj o£ the 
Agency Company mentioned In said agreement and the delivery of the certlfl- 
cates of said shares to the holders of the voting trust certiflcates issued un- 
der the provisions of said agreement." 
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' Whatever rights the Russian govemment may at any time hâve hadf 
in the fund of $1,500,000, they came to an end with the exécution of 
the above document, provided General Khrabrofif had authority to 
act on behalf of the Russian govemment. The claim that he had no 
authority to act for the govemment of Russia is not taken seriously 
by us. His authority is conclusively shown. General Khrabrofif was 
président of the Russian Supply Committee. That committee as pre- 
viously said was created in October, 1915. Associated with General 
Khrabrofif on the committee were the commercial attaché, the naval 
attaché and the financial attaché to the Russian embassy at Washing- 
ton, the oflGcial character of ail of whdm had been duly recognized by 
the govemment of the United States, as appears from a diplomatie 
list issued by the Department of State and also from the certificate 
of the Russian ambassador to the United States, Boris Bakhmetiefif, ail 
of which are in the record. 

On July 5, 1917, the United States govemment recognized Boris 
Bakhmetiefif as the Russian ambassador. The record contains a cer- 
tificate, signed and sealed on May 8, 1918, by Robert Lansing, Sec- 
retary of State of the United States of America, stating that Boris^ 
Bakhmetiefif presented his letter of credence to the Président and was 
ofificially received by the Président as ambassador extraordinary and 
plenipotentiary of Russia on July 5, 1917, and that he has since that 
date been recognized by the Department of State as the ambassador 
of Russia. The certificate of the ambassador declared the ofificial 
character of the Russian Supply Commission, and that it was organ- 
ized to purchase supplies in the United States for Russia, and to 
accept supplies purchased or manufactured in the United States for 
Russia, and that it had power to settle ail matters relating to contracts 
for supplies so purchased or manufactured during the time herein 
involved. 

[2] Who is the sovereign de jure or de facto of a country is a 
question for the political departments of the govemment. It is not a 
judicial question. The décision of the matter by the political de- 
partments is in this country conclusive upon the judges. Jones v. 
United States, 137 U. S. 202, 212, 11 Sup. Ct. 80, 34 %. Ed. 691. 

The same principle is the established law of England. Republic of 
Peru V. Dreyfus, 38 Ch. Div. 348, 356, 359. In the same way the 
question who represents and acts for a foreign sovereign or nation 
in its relations with the United States is determined, not by the judi- 
cial department, but exclusively by the political branch of the gov- 
emment. In re Baiz, 135 U. S. 403, 10 Sup. Ct. 854, 34 h. Ed. 222. 
So that the certificate of the Secretary of State, above referred- to, 
certifying to the officiai character of Boris Bakhmetiefif as the Rus- 
sian ambassador to the United States is not only évidence, but it is 
the best évidence, of Mr. Éakhmetiefif's diplomatie character, and is 
to be regarded by the courts as conclusive of the question, and the 
court could not proceed upon argumentative and collatéral proof . And 
the certificate of Mr. Bakhmetieff, given under his hand and seal as 
Russian ambassador, concerning the membership and powers of the 
Russian Supply Committee, must be regarded in like manner as an 
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authoritative représentation by the Russian government on that sub- 
ject, and as such binding and conclusive in the courts of the United 
States against that government on the matters to which it relates. 

In the Goods of Anne Dormoy, 3 Hagg. Ecc. 767 (1832), the court 
held that the certificate of the French consul gênerai was sufficient 
proof of the law of France, the doubt being whether the French am- 
bassador himself should not hâve certified, instead of the consul gên- 
erai. In the Goods of Klingman, 3 Swabey & Tristram, 18 (1862), 
the ambassador to Great Britain of the King of Hanover gave a cer- 
tificate under the seal of the légation that a will executed in accord- 
ance with law of England was a valid will under the law of Hanover, 
and the court held that such a certificate was sufficient évidence of 
the foreign law. In the Goods of Prince Oldenburg L,. R. 9 Prob. 
Div. 234 (1884), the question was as to the law of Russia conceming 
the validity of a will of a deceased member of the royal family. The 
court received in évidence a certificate under the hand and seal of 
the Russian ambassador in England to the effect that by the law of 
Russia no testamentary dispositions of any member of the royal family 
could hâve any effect unless approved by the Emperor. The certifi- 
cate was accepted as sufficient proof of the law of Russia. 

[3] The court bas no doubt as to the validity of the settlement 
made in December, 1917. The principle of law is well established that 
the rights and liabilities of a state are not affected by a change in the 
form or the personnel of a government, no matter how that change 
may be effected. The obligations of a state, the debts due to and from 
it, are not affected by any transformation in the internai organiza- 
tion of its government. In Taylor's International Public Law, § 161, 
he says : 

"As the people as a whole were bound at thelr création by the acts of or- 
ganlzed agents, each new government succeeds not only to the fiscal rights 
but to the fiscal obligations of its predecessor." 

And in section 160 he says: 

"It is the privilège of every state to adopt any form of government It deems 
best suited to its internai wants and conditions, and its identity is never lost 
so long as its corporate existence survives. While that Is preserved nelther 
internai révolutions, nor aliénations of parts of its territory can diminlsh 
any of its rights or discharge it from any of its obligations." 

The question at issue being, on this phase of the case, whether the 
Russian government has effectually divested itself of ail interest in 
the moneys now in the hands of the défendant, this court holds that 
the certificate of the personal représentative of that government, duly 
accredited to and recognized by the government of the United States, 
certifying that the officiai who assumed to assign and release any 
such interest as his government might hâve was authorized to act in 
behalf of his government in making such assignment and release, is 
compétent and conclusive évidence, which the court below properly 
held to be décisive. 

[4] This brings us to the question as to the rate of interest which 
the défendant should be required to pay to the complainants. In the 
agreement of September 14, 1917, the défendant agreed that, in the 
258 F.— 24 
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event of any portion of the $1,500,000 fund becoming payable to the 
Recording Company from the défendant, the làtter — 

"will allow a charge by you [the Recording CiompaHy] for interest at the rate 
of 2 per cent, per amiurn, or such other rate as the Can Company [défendant] 
may actually reeeive from Its banking house on the deposit of the aforesald 
snm upon such sum as may be paid to you from the aforesaid sum ; sald In- 
terest to'be tigvired from November 1, 1917, to the date of payment of the 
amount. It is furthermore understood that no charge for interest prior to 
November 1, 1917, shall be allowed." 

At the time that agreement was made there were, as we hâve seen, 
disputes pending between the Recording Company, the Agency Com- 
pany, and the Russian government, and also between those parties 
and the défendant. As thîs fund was withheld pending the set- 
tlement of the disputes, it was agreed that interest . was "to be 
figured from November 1, 1917, to the date of payment of the 
amount," and it was also expressly agreed, as above appears, that 
"no charge for interest prior to November 1, 1917, shall be al- 
lowed." The District Judge accordingly has held, rightfully, that the 
Recording Company was entitled to interest only from November 1, 
1917. 

Then the agreement was that interest was to be allowed at the rate 
of 2 per cent, per annum, or such other rate as the défendant received 
from its banking house on the deposit of the $1,500,000 fund; and 
the testimony in the record shows that défendant has not received 
from any banking house interest on any deposit at a higher rate than 
2 per cent, per annum since November 1, 1917. The District Judge 
accordingly has held that the Recording Company is entitled to in- 
terest at the rate of 2 per cent, per annum from November 1, 1917, 
to December 28, 1917, and that from December 28, 1917, it is entitled 
to interest at the rate of 6 per cent, per annum. His theory evidently 
was that the Recording Company on December 28, 1917, was entitled 
to reeeive the $786,823.93, a final settlement having been arrived at, 
but as the défendant declined to pay when the time for payment 
arrived on December 28, 1917, and stated that it would not pay except 
"pursuant to the judgment of a court," it was from thaï time on in 
default, and therefore bound to pay interest at the légal rate of 6 per 
cent, per annum. We hâve no doubt that the défendant would be 
rightfully chargeable with that rate from the time of the default if 
the parties had not expressly agreed that the rate of interest should be 
2 per cent, per annum "to the date of payment of the amount." If 
those words mean to the date when the money should hâve been paid, 
the District Judge was right in charging the défendant with interest 
at the rate of 6 per cent, per annum from December 28th. If 
the words, however, mean to the date when payment is made, 
he committed an error. If the parties meant the words to hâve the 
former meaning, they certainly did not say so; and the court is not 
at liberty to say so for them. In Ex parte Fewings, 25 Chan. Div. 
338, Fry, %,.]., said, "'Paid' refers to an actual receipt of money." 
And we say that in the same way "to the date of payment of the 
amount" means to the date of the actual receipt of the money. 
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The question of interest was little discussed at the argument. We 
derived from it no assistance as to the rights 6f parties to interest 
who are situated as are the parties to this litigation. The court be- 
low cited no authorities upon the question of interest, and neither 
of the counsel for the coraplainants hâve cited any in their briefs. 
This court approached this subject of the right of interest in sympathy 
with the holding of the lower court, thinking, though perhaps with- 
out justification, that the conduct of the respondent in withholding pay- 
ment was infiuenced by the low rate of interest upon which the parties 
had agreed. On this branch of the case the court entertained much 
the same feehng as that which Lord Chancellor Herschell expressed 
in London, C. & D. Ry. Co. v. Southeastern Ry. Co., [1893] App. 
Cas. 429, 437, when he said : 

"I confess tliat I hâve considered this part of the case wlth every inclina- 
tion to come to a conclusion In favor of the appellants * * • of giving 
them interest * * * for this reason: that I think that when money is 
owing from one party to another, and that other Is driven to hâve recourse 
to légal proceedlngs In order to recover the amount due to hlm, the party who 
is wrongfully withholding the money from the other ought net in .iustice to 
beneflt by havlng that money in his possession and enjoying the use of It, 
when the money ought to be in the possession of the other party, who is en- 
titled to its use. Therefore, if I eould see my way to do so, I should certalnly 
be disposed to give the appellants, or anybody in a similar position, interest 
upon the amount wlthheld, from the tlme of action brought, at ail events. 
But I hâve come to the conclusion, upon considération of the authorities, 
agreeing wlth the court below, that It is not possible to do so, although, no 
doubt, in early times the vlew was expressed that interest mlght be given 
under such circumstances by way of damages." 

The Enghsh and the American law on the subject of interest differ, 
or did differ, at 'the time Lord Herschell wrote. The courts of this 
country generally allow interest at the légal rate by way of damages 
from the time of the maturity of an obligation, where the parties 
hâve not made an express agreement for interest after maturity. We 
hâve not in this case that difficulty to encounter. The difficulty hère 
is that we do not see our way to sustaining the decree of the District 
Judge in allowing interest at the rate of 6 per cent, from December 
28, 1917, on the sum due the Recording Company. That interest we 
might hâve allowed, were it not for the express agreement of the 
parties that the fund should bear interest at the rate of 2 per cent, 
until payment. 

Prior to St. 37 Hen. Vin, c. 9, the taking of interest for the use of 
money was unlawful in England. That statu te authorized the taking 
of interest, and fixed the lawful rate at 10 per cent, per annum, and 
punished any one who received more with forfeiture and imprison- 
ment. The history of the right to interest in England is a matter 
of curions interest until 1854, when St. 17 & 18 Vict, c. 90, abolished 
ail usury laws and established "free trade in money," largely through 
the influence of Jeremy Bentham. In this country the courts from the 
beginning viewed the allowance of interest with greater favor than 
the courts of England. There was never any doubt with our courts 
about the right to interest when expressly contracted for, or where 
an undertaking to pay it might be implied from the usages of trade ; 
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and from a very early date the American courts recognized the facî 
that the English common law was not suited to the conditions exist- 
ing in this country and they declined to f ollow it. In Selleck v. 
French, 1 Conn. Z2, 6 Am. Dec. 185, Chief Judge Swift, speaking for 
the Connecticut Suprême Court of Errors, specified nine classes of 
cases in which interest was allowed in that state, and concluded by 
saying: "Such are the principles which hâve been long established 
in this state." And the fifth of the propositions it is interesting to note 
was the following: 

"5. Where one has recelved money for the use of another, and It was hls 
fluty to pay It over, interest Is recoverable for the tlrrie of the delay ; but if 
the holder of money for another is guilty of no neglect or delay, he wiU not 
be chargeable with Interest." 

The principle that one who has not agreed to pay interest is never- 
theless chargeable with it from the time of his default in making pay- 
ment is undoubtedly the law in this country. In Chicago v. Tebbetts, 
104 U. S. 120, 125, 26 L. Ed. 655, the principle was recognized and 
applied that a party guilty of unreasonable and vexations delay in 
making payment is chargeable with interest from the time the debt 
became due, and is not relieved by offering to pay interest from the 
time when the delay began to be unreasonable and vexatious. In that 
case the delay was accompanied by litigation; as the court put it, 
the city had litigated and contested the demand year after year and 
in court after court. 

In 22 Cyc. 1498, it is said to be the rule that interest is allowed as 
damages where there has been unreasonable and vexatious delay in 
making payment. 

We do not, however, hâve to consider what limitations, if any, 
attach to the doctrine above announced in so far as the Recording 
Company's claim to interest is concerned ; for we are dealing with an 
express agreement which the parties made as to the payment of inter- 
est. In 16 Am. & Eng. Encyc. of Law, p. 1053, it is laid down that — 

"As a matter of course, where the interest of the parties as to the rate 
after maturlty is expressed in the contra et, such rate, if not Illégal, will In 
gênerai control." 

This is the law of New York; the courts holding that, when a 
contract provides that interest shall be paid at a specified rate until 
the principal is paid, the contract rate govems until the payment of 
the principal, or until the contract is merged in a judgment. Taylor 
V. Wing, 84 N. Y. 471 ; O'Brien v. Young, 95 N. Y. 428, 47 Am. 
Rep. 64, 

In Holden v. Trust Co., 100 U. S. 72, 25 L. Ed. 567, the maker of 
a note agreed to pay it, with 10 per cent, interest. The court held that 
interest should be computed at that rate up to the maturity of the 
note, and thereafter at 6 per cent. After calling attention to the fact 
that the agreement of the parties extended no further than to the time 
fixed for the payment of the principal and was silent as to everything 
beyond that, the court said : 

"If payment be not made when the money becomes due, there Is a breach 
of the contract, and the créditer Is entitled to damages. Where none has 
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been agreed upon, the law fixes the amount according to the standard applled 
In ail such cases. It is the légal rate of Interest where the parties hâve 
agreed upon none. If the parties meant that the contract rate should con- 
tinue, it would hâve been easy to say so. In the absence of a stipulation, 
such an intendment cannot be inferred." 

And see Brewster v. Wakefield, 22 How. 118, 16 L. Ed. 301 ; Bern- 
hisel V. Firman, 22 Wall. 170, 22 L. Ed. 766. If the local law is dif- 
férent, the fédéral courts will follow it. Cromwell v. County of Sac, 
96 U. S. 51, 61, 24 L. Ed. 681 ; Ohio v. Frank, 103 U. S. 697, 26 
L. Ed. 631. In New Orléans v. Warner, 175 U. S. 120, 147, 20 Sup. 
Ct. 44, 44 L. Ed. 96, the agreement was that if the warrants were not 
paid upon the date fixed for présentation they should bear interest at 
the rate of 8 per cent, until paid. The court, after referring to Holden 
V. Trust Co., supra, and the other cases cited, said : 

"Thèse very cases, however, recognize the prlnciple that, if the parties 
themselves hâve flxed a rate to be paid up to the time of payment, that rate 
will be respected. In thls case both the statute and the warrants provlded 
that such warrants shall bear Interest at the rate of 8 per cent, 'until paid,' 
and we are therefore of opinion that complalnant is entitled to that rate from 
November 26, 1894, the date of flling the bill and issuing the subpœna," 

The commencement of the suit was a sufficient demand to charge the 
défendant with interest from that day. 

When the agreement is for the payment of interest at a certain 
rate until the note is paid the parties hâve agreed upon the amount 
of the damages to be paid because of the nonpayment of the principal 
at maturity. Reeves v. Stipp, 91 111. 609. In Browne v. Steck, 2 Colo. 
70, the note sued on provided for interest at the rate of 10 per cent, 
per month from maturity until paid. The court regarded the rate 
specified as prima facie sufficient to establish the measure of dam- 
ages for the breach of the contract. This was foUowed in Bucking- 
ham V. Orr, 6 Colo. 587, 591, 592. In Daniel on Negotiable Instru- 
ments (6th Ed.) vol. 2, § 1458, that authority says : 

"And if the note runs with a certain rate of interest until paid that rate, 
if légal, runs after maturity as before." 

And see Augusta National Bank v. Hewins, 90 Me. 255, 38 Atl. 156; 
Jennings v. Moore, 189 Mass. 197, 75 N. E. 214; Seymour v. Con- 
tinental Life Ins. Co., 44 Conn. 300, 26 Am. Rep. 469. We coh- 
clude therefore that in an action at law if the parties agrée upon the 
rate of interest until the money is paid, or until date of payment, that 
agreement is controlling and fixes the measure of damages upon de- 
fault. 

But this is not an action at law. It is a suit in equity, and the ques- 
tion arises whether the same rule is to be applied that would be ap- 
plicable if the action had been at law. The courts of equity bave long 
had certain rules which they applied to certain classes of cases. If 
a trustée was guilty of unreasonable delay in investing the trust fund 
or in transferring it to those destined to receive it he was compelled 
to pay interest to the cestui que trustent even where it was not prayed 
by the bill. An executor or administrator whose duty it was to pay 
the testator's obligations as soon as he had assets coUected which were 
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sufficient for the purpose was himself charged with interest at the 
satne rate the obligations bore. And if he failed to account promptly 
to the residuary legatee for the surplus of the estate he himself had 
to pay interest for the balance improperly retained. So if a trustée 
of a bankrupt's estate neglected to pay a dividend to the creditors, 
equity required him to pay interest from the time when the breach of 
duty commenced. A trustée could not make a profit out of his trust, 
and if in breach of his duty he used the trust fund in trade, the cestui 
had the option of taking either interest or the actual profits which 
might hâve been realized. Sometimes he was charged in England with 
4 per cent, and sometimes with 5 per cent, interest, and sometimes 
with compound interest, according to the circumstances of the case. 
In this country the trustée who bas been guilty of misconduct has been 
usually charged the légal rate of interest. But the class of cases to 
which référence has been made hâve been cases where interest has not 
been derived from any contract or agreement or statute, but in accord- 
ance with the well-established principles of equity jurisdiction. And 
we are dealing hère with an actual agreement fixing the rate of interest 
to be paid from a specified date "to the date of payment." 

We are not aware that equity will construe such an agreement dif- 
ferently from the construction placed upon it at law. The con- 
struction to be placed on the language of contracts is the same both 
at law and in equity. Jersey City v. Flynn, 74 N. J. Eq. 104, 70 Atl. 
497; 13 C. J. 521. And contracts for interest are governed by the 
same rules of construction and interprétation as are other contracts. 
16 Am. & Encyc. of Law, p. 1001. In 22 Cyc. 1475, it is said: 

"The courts of equity, in decreeing or refusing interest, generally follow 
the law ; but interest is sometimes allowed by courts of equity, in the exer- 
cise of a Sound discrétion, when it would not be reooverable at law." 

We find no reason and no authority for saying that equity will not 
follow the law in giving effect to the agreement of the parties as to 
the rate of interest with which the défendant was to be charged "to 
date of payment." In Ex parte Fewings, supra, the agreement was to 
pay at the rate of 5 per cent, per annum so long as the principal or 
any part thereof remained unpaid. The claim was reduced to judg- 
ment, and in England judgments carry interest at tlie rate of 4 per 
cent. The Chief Judge in Bankruptcy held that, where the parties 
had expressly agreed that the rate should be 5 per cent, until paid, 
the creditor would be entitled to that rate after judgment and until 
paid. The Lords Justices of the Court of Appeal reversed the hold- 
ing, and held that the true construction was that interest at the rate 
of 5 per cent, should be paid so long as any part of the principal re- 
mained due under the contract, so long as the contract for payment 
remained in force, but that the contract came to an end when judg- 
ment was entered and the liability under it was gone, being merged in 
the judgment, so that it could not therefore be said that there was 
an agreement to pay 5 per cent. So in the case now under discus- 
sion the rate of 2 per cent, continues until the decree is entered. 

We must conclude from what has been said that the decree was 
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erroneous in so far as it awarded to the Recording Company interest 
at the rate of 6 per cent, per annum on the sum of $786,823.93 f rom 
December 28, 1917, to the entry of the decree. The Recording Com- 
pany would hâve been entitled under the agreement of September 
14, 1917, to interest at the rate of 2 per cent, per annum from No- 
vember 1, 1917, to the entry of the decree, if it had not been for the 
agreement of December 22, 1917. By that agreement the Recording 
Company assigned to the Agency Company one-half of the interest 
it should receive upon the moneys withheld by the défendant. The 
decree should hâve provided for the payment to the Recording Com- 
pany of one-half the interest on the sum of $786,823.93 at the rate 
of 2 per cent, per annum from November 1, 1917, to the entry of the 
decree. 

[5] We now come to the interest the Agency Company was entitled 
to receive. Upon the trial the Agency Company urged (1) that it 
was entitled to interest on the entire $1,500,000 from the time the 
several installments thereof fell due to December 22, 1917, and there- 
after on $713,176.07 to the date of decree, at the rate of 6 per cent. 
per annum, and also one-half of any and ail interest which the Re- 
cording Company might be entitled to receive from the défendant ; 
or (2) if that be denied, that défendant be required to account to the 
Agency Company for the profits realized by the défendant from the 
use of the funds in its business and that the plaintiff should also re- 
ceive one-half of any and ail interest which the Recording Company 
might be entitled to receive from the défendant; or (3) if neither of 
thèse contentions should be upheld, that it was entitled to interest at 
the rate of 6 per cent, per annum on $713,176.07 from December 28, 
1917, to the date of the decree, and, further, one-half of any and ail 
interest which the Recording Company might be entitled to receive 
from the défendant. 

The District Judge held that the Agency Company was not entitled 
to interest on its $713,176.07 until after the December settlement and 
the Agency Company's demand on December 28, 1917. From that 
date he held the Agency Company entitled to interest from the de- 
fendant on its $713,176.07 at the rate of 6 per cent, per annum. He 
also held that it was entitled, in pursuance of the terras of the agree- 
ment of December 22, 1917, between the Agency Company and the 
Recording Company to one-half of the interest on the Recording Com- 
pany's $786,823.93 from November 1, 1917, to December 28, 1917, 
which défendant was under obligation to pay to the Recording Com- 
pany at the rate of 2 per cent, per annum, and thé decree so provided. 
Neither of the plaintiffs hâve appealed, but the défendant in its appeal 
disputes the allowance of interest. 

From what has been said it appears that the Agency Company was 
entitled to one-half of the interest which the Recording Company is 
to receive on $786,823.93 from November 1, 1917, to the entry of the 
decree, instead of to December 28, 1917, as the lower court directed. 
But with that question determined there remains to be settled the 
question conceming the interest on $713,176.07, which we hâve seen 
is due to the Agency Company out of the $1,500,000 retained by the 
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défendant. While the défendant agreed to pay interest at the rate of 
2 per cent, per annum on the sum of $786,823.93 due to the Recording 
Company, it never expressly agreed to pay any interest on the $713,- 
176.07 due to the Agency Company; and in the agreement of Decem- 
ber 22, 1917^ wherein the Agency Company and the Recording Com- 
pany adjusted matters as between themselves, it was stated that there 
was due to the Agency Company "a balance of $713,176.07 and one- 
half of any and ail interest which the Recording Company may re- 
ceive upon the moneys withheld by the American Can Company" the 
défendant herem. It is évident for reasons we are not concemed with 
that it was not contemplated that interest should be paîd by the de- 
fendant to the Agency Company on the balance of $713,176.07. Un- 
der thèse circumstances the défendant was not chargeable with interest 
until it placed itself in default, but from that time it was chargeable 
with interest at the légal rate. 

We hâve pointed out in an earlier part of this opinion that the High 
Court of Chancery from early days compelled trustées to pay interest 
when they withheld the trust fund. That practice our equity courts 
followed. In Gray v. Thompson, 1 Johns. Ch. 82, Chancellor Kent 
charged a trustée with interest on a trust fund which he had failed 
to distribute, because he rendered no sufficient excuse for not dis- 
trihuting it as it was his duty to bave donc. Other cases in equity 
might readily be cited. And in this couritry our courts bave applied 
the principle in actions at law. The gênerai rule is stated in 22 Cyc. 
1505, where the authorities are coUected. It is there said : 

"Where money belonging to another is not pald over to the person entltled 
to reçoive It at the time it should be paid over, interest Is generally allowed 
as damages for such wrongful withholding thereof." 

And in 22 Cyc. 1514, it is also said, citing the authorities, that: 

"Where the amount of the demand is sufBclently certain to Justlfy the al- 
lowance of Interest thereon the existence of a set-ofif or counterclalm which 
is Itself unliquidated will not prevent the reeovery of interest on the balance 
of the demand found due from the time It became due." 

And where the amount of a demand is definitely agreed upon by 
the parties, interest will be allowed from the date of such liqulidation. 
Thomas v. Wells, 140 Mass. 517, 5 N. E. 485 ; Clark v. Dutton, 69 
m. 521 ; Hoagland v. Segur, 38 N. J. Law, 230. 

We do not overlook the fact that, where the amount demanded is 
disputed on reasonable grounds and in good f aith, interest will not be 
allowed on the demand until the right thereto is authoritatively de- 
termined. We think, however, that it was the duty of the défendant 
to pay when it was properly informed that the parties "had arrived 
at a final settlement" and demand of payment was made on December 
28, 1917. The defendant's refusai to pay without a lawsuit is not to 
be excused by any of the circumstances of the case. "We therefore 
agrée with the court below that the Agency Company is also entitled 
to interest on its $713,176.07 at the rate of 6 per cent, per annum from 
December 28, 1917. 
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In what has been said concerning interest we hâve pointed out the 
principles which should hâve been applied to the case by the District 
Judge at the time the decree was entered. The situation is not now 
what it was at that time, hecause of the failure of either of the com- 
plainants to appeal from the decree. The resuit is that neither of 
the complainants is entitled to asi< the court to increase the amount of 
interest which it is entitled to receive from the défendant up to the 
entry of the decree. This court has made no calculation for the pur- 
pose of determining the exact amount of interest the complainants 
would hâve feceived under the decree as entered and under the de- 
cree as it should hâve been entered if the correct principle had been 
applied. We hâve indicated in what the error consisted; and if it 
appears that the rectification of the error will reduce the amount of 
interest due from the défendant the decree must be modified accord- 
ingly. 

As the Agency Company did not appeal, it is strictly entitled to 
claim only one-half of the 2 per cent, interest which the Recording 
Company will receive from the défendant on $786,823.93 from No- 
vember 1, 1917, to December 28, 1917; that being the amount award- 
ed to it under the decree below. But the counsel of each complainant 
has asked the court to settle the question of interest as between the two 
complainants as though each had appealed. In compliance with that 
suggestion the Recording Company must be directed to pay over to 
the Agency Company one-half of the 2 per cent, interest to be received 
from défendant on $786,823.93 from November 1, 1917, to the entry 
of the decree. 

The case is remanded to the District Court, which is directed to 
proceed in accordance with this opinion. 



THE ADAH. 

Appeal of BEER, SONDHEIMER & CO. et al. 

(Circuit Court of Appeals, Second Circuit April 16, 1919.) 

No. 156. 

1. Shipping <s=»126 — DiscHAsaE or Caboo — Négligence ov Conteacting 

Stevbdoee. 

A stevedore, contraeting to discharge a ship into lighters or scows, 
although his contract does not Include trlmming cargo, is bound to stop 
work, if and when It becomes unsafe to continue loading wlthout trlm- 
ming, and Is liable to third parties injured, if lie proceeds. 

2. Shipping <S=126 — Négligence in Dischaboing — Liabilitt fob Injuey to 

Vessel. 

A cargo owner, who has agreed to discharge the vessel, is not liable 
as principal for négligence of a stevedore with whom he contracts for 
such discharge, but is liable on his contract with the vessel for any in- 
jury to her resulting from such négligence. 

3. Shipping ©=5209(1) — Peoceeding fob Limitation of Liabilitt — Pebsons 

BoUND BY DEOEEE. 

Parties to a proceedlng for limitation of liabillty, who voluntarily ap- 
^;=>For otber cases see same topic & KEY-NVMBEIi iu ail Key-Numbered Digests & Indexes 
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pear or, after they are brought In, whether rightfully or not, join Issues 
with petitioner and between themselves, and litigate questions of liability, 
are bound by the decree. 

Appeal from the District Court of the United States for the East- 
ern District of New York. 

Pétition of Charles A. Fox, owner of the deck scow Adah, for lim- 
itation of liability. From the decree Béer, Sondheimer & Co. and 
Brady & Gioe, Incorporated, appeal. Affirmed. 

In Apfil, 1915, the petitioner, Fox, owned ttie scow Adah. Thls vessel is 
the usual type of harbor deck scow, 94 feet long on the flat bottom, 112 feet 
over ail, 33 feet beam, 10 foot slde, and 22 inches sheer. She was to carry ail 
her load on deck, and was calculated to be "decks to" with about 765 tons 
aboard. Tlie scow herself displaced (i. e., weighed) 193 tons light (this is the 
average of experts' calculntions) on a draught of 26 Inches. The Adah was 
launched in December, 1914, and lay nt the bullder's yard until the latter part 
of April, 1915, when Fox chartered her to Jacobus et al., knowlng that she 
was to be used to lighter ore, from alongside a steamer. , 

Béer et al. owned a large lot of ore or "copper concentrate" (a stlcky clay- 
ey substance that will not run and dlstrlbute itself like sand or crushed stone) 
on the steamship Uller. With them Jacobus contracted to transport this ore, 
from alongside the Uller to Its ultimate destination, but he did not undertake 
either the loading, discharging, or trimming of the cargo. Béer et al. con- 
tracted with the stevedoring concern of Brady et al. to load the lighters fur- 
nished by Jacobus, but the stevedores were not paid for trimming. They had 
offered to load at 20 cents a ton, or load and trim at 23 cents. The lower fig- 
ure was accepted, and work began with no bargain or arrangement as to 
trimming, specifically or explicitly made with auyone by Béer, who made ail 
the contracts looking to the transport of the concentrate from alongside the 
Uller to its delivery point. 

Jacobus put the Adah alongside the Uller, and Brady began loading at 2 
p. m. April 22d. Work proceeded night and day until 3 a. m., April 24th, when 
the scow had not over 743 tons on board. She was tlien started (stern flrst) 
from her berth alongside, and toward the bulkhead, by a Une from the Uller's 
wirich, and then hauled clear of the steamer by a Une from the bulkhead. 
Almost as soon as her stern got into the tideway (from which the Uller pre- 
viously protected her) she careened to port (or toward the tide), dumped her 
cargo, and turned over, striking and injuring the Uller in the process. The 
cargo was, of course, lost, and the Adah herself greatly damaged. 

Litigation over this disaster was begOn by the owners of the Uller, who 
sued Brady, alleging that the capsizlng and conseauent damage was due to 
négligent loading. Into this suit (in admiralty) Jacobus, Fox, and Béer 
were ail summoned (or intended so to be) under the fifty-ninth rule, on the 
theory that either Béer or Jacobus was responsible as principal for what- 
ever négligence in loading existed, or that Fox, or the Adah, or both, were 
liable bechuse the loss was proximately due to unseaworthiness of the scow. 

Thereupon Fox began thls limitation proceeding, in which ail the other 
euumerated parties appeared, filed claims and answered. They ail joined issue 
with Fox by declarhig the Adah unseaworthy, but Béer by answer thrust 
liability oh Jacobus by asserting that he should hâve trimnied the cargo — 
something Jacobus denied, alleging that Brady had "assumed entire charge" 
of the loading, so as to keep the boat "at ail times on an even keel," and fur- 
ther urging that in respect of proper loading Brady was Beer's agent or serv- 
ant, and did load negligently. 

The Uller also averred that Brady had unsklUfuUy placed the cargo, and 
so contrlbuted to disaster, while Brady denied ail allégations of such négli- 
gence contained in Fox's pétition, and averred that the sole cause of injury 
was the négligence of Fox or hls agents. In some form, also, every an- 
svv'er contested Fox's right to limit. 
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The decree below (read wîth the opinion) holds: (1) That the Adah waî 
seaworthy, and not négligent, wherefore nelther she nor her owner is re- 
sponslble' for any part o£ the loss or damages ; (2) that négligent loading by 
Brady was the Bole cause of disaster; (3) that Béer,, as the employer or 
Brady, was liable to the Uller; and (4) that Jacobus was not chargeable 
wlth any duty or fault in the premises. Wherefore Brady primarily, and Béer 
secondarily, are declared liable for "the loss of or damage to the said cargo 
and to the stearaship Uller." Nothing is said regarding the Adah's own dam- 
ages, nor is any recovei-j' in money decreed for or against any party, except 
in respect of costs. 

From this decree Brady and Béer appealed, both substantlally demandlng a 
new trial, and the former speciflcally complalnlng (by assignment of error) 
that the court below, not only found the Adah guiltless, but "held this. 
claimant (Brady) responsible for the damages arising out of said disaster." 

Geo. V. A. McCloskey, of New York City, for petitioner. 

Mark Ash, of New York City, for Jacobus and others. 

Chauncey I. Clark, of New York City, for the Uller. 

Harrington, Bigham & Englar, of New York City, for Béer, Sond- 
heimer & Co. 

Kirlin, Woolsey & Hickox, of New York City (Robert S. Erskine 
and John M. Woolsey, both of New York City, of counsel), for Brady 
and others. 

Before WARD, HOUGH, and MANTON, Circuit Judges. 

HOUGH, Circuit Judge (after stating the facts as above). The 
relation of Jacobus to the other parties présents no question of law. 
The statement of fact prefixed to this opinion sufficiently indicates that 
on this point we agrée with the court below. Nor does the contention 
that Fox lias no right to limit liability require discussion. Let it be 
adnaitted that, if he had chartered to Jacobus an unseaworthy boat, 
he could not limit, under Benner Line v. Pendleton, 217 Fed. 497, 133 
C. C. A. 349, affirmed Pendleton v. Benner Line, 246 U. S. 353, 38 Sup. 
Ct. 330, 62 L,. Ed. 770. But that does not mean that he could not, while 
asserting seaworthiness, pétition for the benefit of the statute ; nor can 
it be contended that, if seaworthiness be established, he may not be de- 
clared free of liability for the injury and loss complained of. 

Appellants lay much stress on the duty of petitioner affirmatively to 
prove seaworthiness, inasmuch as a presumption contra is said to hâve 
arisen by the admitted occurrence of accident. We do not find it 
necessary to consider the matter. Décision below was not reached by 
dealing with presumptions, nor was it rested on burden of proof or 
évidence. The record is very ample, and we hâve no difficulty in as- 
certaining therefrom, by a fair prépondérance of crédible évidence, 
why the Adah capsized. 

We hold it proven that the scow was well built, new, of approved 
design, and did not leak. More particularly it is proved that lying 
light in winter weather at the yard did not cause her seams tp open. 
It follows that, until she took it in over her rail, there was no more 
water in her than is usual in a new and well-built boat of her class. 

When a tight boat capsizes in calra water, the inference is almost 
irrésistible that her action is due to the disposition of her load. But 
we do not rest on the inference; it is positively proven, and by Mr. 
Brady himself. that no trimming was donc, the material was dumoed 
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approximately amidships, and left to "run when it got pïled high 
enough," but only the "dry part would run." And by other witnesses 
it is shown that before a full load was put on the Adah the deck was 
awash on the port side, and she was heavy by the stern. We find that 
this was the reason why the 25 tons additional that she ought to hâve 
carried were never put ahoard, and why she was removed from the 
Uller's side. We also accept the testimony that this combination of 
longitudinal and transverse unevenness is peculiarly dangerous, and 
find that the Adah was in such a condition of instability that the os- 
cillations caused by hauHng her across the tide (slight as they must 
hâve been) were enough to tip her over.^ 

[1] Under Boret v. Robert R., 255 Fed. 37, C. C. A. , the 

stevedores were held primarily liable for the damage resulting from 
such bad loading. It was there held that a stevedore, under exactly 
the same contract as is hère admitted, was bound to stop work when 
and if it became unsafe to continue loading without trimming. He 
may call on his principal or employer to do the necessary work (in 
The Robert R., the steamship; in this case, the cargo owner), but he 
proceeds in a work endangering others at his individual péril; and 
the fact that his paymaster, when engaging him, economized by re- 
fusing to pay for trimming, does not relieve the stevedore who loads 
badly (i. e., out of trim), and though it may emphasize it does not 
cause any liability to third parties, on the part of the économie em- 
ployer. 

[2] In this case Brady (like the stevedores in The Robert R., su- 
pra) is an independent contractor, the relation of principal and agent 
does not exist, nor was the work contracted for inherently or neces- 
sarily dangerous. The ship in The Robert R. was liable for lost 
cargo as a carrier; i. e., in contract. In this case Béer is responsible 
contractually to the Uller for négligence in carrying out his agreement 
to remove the cargo from her hold and safely put in overside. 

1 The record contalns much scientlflc or matheniatical évidence whlch bas 
not been overlooked. The effort was to demonstrate that such a vessel as 
the Adah, with no greater Inclination than was testlfled to by extremely un- 
scientitic observers, eould only capsize through action of free water In the 
hold — because her metacenter, when careened as stated, must hâve remained 
several feet (calculatlons vary) above the center of mass or gravity. The 
witnesses doubtless testified fairly from the data furnished. But we think it 
was always assumed that the load was symmetrical (L e., that on an even beel 
the center of mass was in the same vertical as the center of buoyancy), and 
no allowance was made for the efCect of water coming over the deck — though 
one witness (Mr. Kindlund) admitted that such event would make against 
stabllitv. Any water over the deck edge "dlminishes résistance to inclination." 
The Royal Sceptre, 187 Fed. 228. 

As this vessel was loaded heavily to port, It is obvious that misplaced weight 
on deck could produce the same resuit as free water in the hold, while as 
soon as the cargo began to slide the situation would be aggravated. It may 
be true, as estimated by Mr. Rodemund, that the entire cargo would not spill 
until a hfeel of 45 per cent, was reached, but, with one side under water, that 
Inclination would speedily be reached, through partial slides of cargo and the 
downward pressure of water above deck level. 

For a simple statement of the problems of buoyancy and stabllity (with 
spécial référence to vessels of rectangular cross-section), see "Naval Construc- 
tion" by R. W. Meade, U. S. N. 
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We have before us no pleading or decree claimîng or adjudging lia- 
bility on Beer's part for the Adah's damages. For them on this record 
Brady is responsible ; further we express no opinion. 

[3] Appellants finally allège error in decree below, because it not 
only absolves the Adah from blâme, but fixes upon Brady and Béer 
responsibility for the loss and injury in respect of which the Adah 
filed this pétition. 

Whether it was necessary, in absolving the Adah, to fix blâme on 
some one else, is a question we need not décide. Nor are we con- 
cerned with the inquiry whether the court could have compelled some 
of the parties to this appeal to come into the limitation proceedings. 
It is enough that they did come in, and made parties of themselves. 
Some of them (perhaps) came in voluntarily, but (as hereinbefore 
shown) ail deliberately raised issues with each other, as well as with 
the petitioner. Fox, and litigated those issues at great length. 

Having become parties, they are bound by the decree entered in the 
suit wherein they are parties. 

"Parties in the larger légal sensé are ail persons having a right to control 
the proceeding, to make défense, to adduce and cross-examlne witnesses, and 
to appeal from the décision if an appeal lies."» 

AU the persons, firms, and corporations before this court in this 
matter fully respond to this définition. How or why they became par- 
ties is immaterial ; they have had their day in court, and their relative 
rights have in substance been properly adjudicated. 

The decree appealed from is affirmed. The only costs allowed will 
be the costs of this court to the petitioner. Fox, and against the ap- 
pellants. 

2 This définition from Greenleaf on Evidence bas been approved In Green 
V. Bogue, 158 U. S. 503, 15 Sup. Ct. 975, 39 L. Ed. 1061, and substantially 
adopted In Ashton v. Kochester, 133 N. Y. 193, 30 N. E. 965, 31 N. E. 334, 28 
Am. St. Rep. 619. 

The action brought by the Uller Is still pending in the Southern district of 
New York. If the action of some of the parties there impleaded in appearing 
and answerlng to this limitation in the Eastem district be thought voluntary, 
see Straus v. American Publishers' Ass'n, 201 Fed. 310, 119 C. 0. A. 544. 
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MONTGOMERT et al. v. PACmo ELECTRIC RT. CO. 

(Circuit Court of Appeals, Ninth Circuit. May 26, 1919.) 

No. 3236. 

Injunction <S=> 101(3) — Gbotjnds — Stbikœs — Organization of 1.abob Unions. 
Where the contracts of employaient between an electric railroad com-. 
pany, in part engagea in transporting war material and munitions work- 
ers, and Its employés, provided that employés shàll not be members of a 
labor union, and the grand offlcers of certain railroad brottierhoods at- 
tempted to unionize such employés and order a strike, not by recom- 
mending or advising or persuading the members to breach thelr contract 
in which they were engaged by any peaceful or lawful means, but by 
threats, opprobrious eplthets, and insults, to such an extent that it be- 
came necessary for the commandlng offlcer of the United States sub- 
marine base in the neighborhood to give proper warning against inter- 
férence with traffic, and to station naval guards on each car, a bill for 
an injunction will lie, in vievv of Act Oct. 15, 1914. 

Appeal from the District Court of the United States for the South- 
ern Division of the Southern District of Califomia; Benjamin F. 
Bledsoe, Judge. 

Suit by the Pacific Electric Railway Company against M. E. Mont- 
gomery and others for an injunction. A preliminary injunction was 
granted, and défendants appeal. Affirmed, 

Herbert D. Gale and D. L. Cobb, both of Los Angeles, Cal., for 
appellants. 

Oscar Lawler, Frank Karr, R. C. Gortner, and E. E. Morris, ail of 
Los Angeles, Cal. (W. R. Millar, of Los Angeles, Cal., of counsel), for 
appellee. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

ROSS, Circuit Judge. The learned counsel of the appellants says 
in his brief that the questions involved on this appeal are : 

"Whether or not men who labor bave the right to organize, and when so 
organized to collectlvely leave the service of the employer, for the purpose of 
improving workmg conditions, obtaining more pay, and the adjustment and 
redressing of grievauces, and at the same time to induce and persuade others, 
by lawful means, to refuse to work under such conditions. Perhaps It would 
be more to the point to say that the question involved is whether or not labor, 
in its strlfe for betterment, is protected by the Clayton Act, every provision 
of which is violated by the temporary Injunction issued by the District 
Court. • » • 

"So plainly are the terms of the restrainlng order and temporary injunc- 
tion at variance with the provisions of the Clayton Act and the décisions of 
our appellate courts that it was apparently conceded before the District Court 
that the order and injunction would be erroneous, were it not for the décision 
In the case of Hitchman Coal & Coke Co. v. Mitchell et al., 245 U. S. 229, 38 
Sup. et. 65, 62 L. Ed. 260, L. R. A. 1912C, 497, Ann. Cas. 191SB, 461, the form 
of the order in which case was foUowed in the présent case. At flrst glance 
the action of the District Court in the case at bar, although a death blow to 
the legitimate aspirations of organized labor, seems, in a measure, justifled by 
the décision in the Hitchman Case ; but a doser study of that case fails to 
bear out that first impression. The Injunction approved by the Suprême Court 

^=>For other cases see eame toplc & KKY-NUMBER in ail Key-Numbered Digests & Indexes 
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In the Hitchman Case does the same violence to the provisions of the Clayton 
Act as does the order at bar, but the Hltcliman Case was originally begun In 
She District Court in Ootober, 1907, whlle the Clayton Act did not become a 
law until October 15, 1914. No mention la made of the Clayton Act in eithep 
the majority or dissentlng opinions In the Hitchman Case, and It seems, there- 
fore, falr to conclude that the Suprême Court decided that case upon the condi- 
tion of the law exlsting at the tlme of Its commencement, and not upon the 
condition exlsting at the tlme of the décision, after the passage of the Clayton 
Act. It seems highly Improbable that the Suprême Court Intended to nuUify 
an act of Congress, and to substltute its own arbitrary rule for législative 
provisions. Certain it is that the provisions of the Clayton Act and the dé- 
cision In the Hitchman Case cannot be reconclled." 

The preliminary injunction hère appealed from was preceded by a 
temporary restraining order, based upon a verified bill, which, in sub- 
stance, allèges among other things that the complainant, appellee hère, 
is a common carrier of persons and property over its lines of railroad 
in the counties of Los Angeles, Orange, San Bernardino, and River- 
side, and is engaged in interstate commerce, carrying a large number 
of passengers and handling a large tonnage of freight between points 
in the state of California and points in other states and territories of 
the United States and foreign countries, employing upwards of 1,500 
men in and about its business, and having a daily gross income of more 
than $20,000; that the défendants Brotherhood of Railroad Train- 
men and Brotherhood of 'Locomotive Engineers are unincorporated 
associations, having headquarters at Cleveland, Ohio, the défendants 
Montgomery and Farquharson, appellants hère, being résidents of that 
city, and respectively grand officers of the brotherhoods mentioned, 
and that the other appellants are the officers and agents at Los 
Angeles ; that during the war the United States established posts and 
encampments at Arcadia and Ft. McArthur, on the appellee's railroad 
lines in Los Angeles county, to and from which troops and supplies 
are being constantly transported, and that the maintenance and opéra- 
tion of the appellee's said railway Systems unimpaired is essential; 
that during the war large shipyards engaged in emergency shipbuild- 
ing for the government hâve been established at Long Beach and San 
Pedro, on the lines of the appellee, and because of lack of housing 
facilities at those places it is necessary for upwards of 5,000 workmen, 
employed at such yards, to travel daily between the cities of Long 
Beach and Los Angeles and their places of employment; that without 
the constant, continuons, and adéquate service of the complainant for 
the transportation of such labor to and from such shipyards their 
activities would be seriously impaired; that at El Segundo, on the 
complainant's Une of railway, there is a large oil refinery, the products 
of which are required for the opération of steam railroads under the 
control of the government, and engaged primarily in serving urgent 
war needs, and that the appellee is being urged by the government to 
expedite deliveries of such oil from said refinery for the use of such 
steam roads; that for more than five years prior to, and at the time 
of the filing of the bill, it had been and was the fixed policy of the ap- 
pellee to prevent unionizing its employés, and that by the terms and 
conditions of the contract of employment with each of its employés it 
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was agreed that the latter should deal directiy with îts employer, and 
not through any union or alleged représentative body ; that the appe- 
lants, well knowing such terms of employment, had by f aise représen- 
tation, coercion, threats, inducements, and persuasions conducted a 
campaign among the employés of the appellee for the purpose of creat- 
ing a union or organization of the latter, taking over ail rights of said 
employés in dealing with their employer and denying to the latter its 
right to deal with each employé individually ; that as a resuit of such 
campaign more than 1,200 of the employés of the appellee had been in- 
duced to unité themselves with the appellants Montgomery and Far- 
quharson in an agreement to the effect that they would thereaf ter re- 
fuse to deal with the appellee as individuals, and only as an organiza- 
tion, and that upon any refusai of the appellee to accept such new 
status, or to recognize their said organized form, or to accède to any 
of their demands, such employés would strike and withdraw from 
the service of the appellee, and from the performance of the pubhc 
duties in which, by, through, and with the aid of said employés, ap- 
pellee had been and was engaged ; that the appellants had accomplish- 
ed the organization and unionizing of more than 1,200 of the appellee's 
employés, and had procured a vote by which it had been resolved and 
determined between the appellants and the said employés that unless 
the appellee would discontinue its said policy of dealing only with its 
employés directiy, and unless it would agrée to recognize such or- 
ganization, and treat and deal with the latter regarding contracts of 
employment between itself and its individual employés, the said em- 
ployés would on the 2d day o£ July, 1918, at 7 o'clock p. m., strike 
and withdraw from the service of the appellee; that the withdrawal 
of the said employés, or any considérable number of them, from such 
service as so threatened, would interfère with and obstruct the per- 
formance of the appellee's duties as a common carrier and the trans- 
portation of fédéral troops and supplies for war purposes, and would 
interfère with the service of appellee as a war utility, and inflict great 
and irréparable injury; that the appellants in furtherance of their 
said plan had used coercion, threats, and varions persuasions upon 
the said employés of the appellee, and had by and through their 
agents, during the 30 days preceding the filing of the bill, interfered 
with and attempted to interfère with such employés of the appellee 
for the purpose of organizing and unionizing them, without the con- 
sent of the appellee, by representing and causing to be represented to 
such employés, and to persons who might become such, that they 
would be likely to sufïer some loss or trouble in continuing in or en- 
tering the employment of the appellee, because the latter would not 
recognize the union and was running a nonunion railroad; that the 
appellants had, during said 30-day period, in aid of their purpdse to 
cause the employés of the appellee to break their contracts of service, 
enticed them to leave the service of the appellee for the reasons stated, 
and had entered upon the grounds and premises of the appellee, and 
into its cars, for the purpose of interfering with and hindering and 
obstructing the said business of the appellee, and had there and else- 
where by threats, intimidation, and persuasion, and by abusive lan- 



MONTGOMEKY V. PACIFIO ELECTRIC ET. CO. 385 

(258 F.) 

guage, attempted to compel and induce such employés to refuse and 
fail to perform their duties, and to leave the service of the appellee, 
and to compel persons seeking employment with the appellee not to 
accept such employment ; th^t ail of the said acts of the said appellants 
were designed and would hâve the effect of preventing the said em- 
ployés of the appellee from peaceably or otherwise prosecuting their 
work. 

In response to an order to show cause why a preliminary injunction 
should not be granted, the matter came on for hearing, at which time 
there was presented to the court an affidavit of the défendants Mont- 
gomery and Farquharson, setting forth, among other things, that in 
the early part of May, 1918, the employés of the complainant company 
commenced to organize themselves into unions as divisions and lodges 
of the brotherhoods that hâve been mentioned, which work was cer- 
ried on with the assistance .of the brotherhoods and their représenta- 
tives until suspended by the temporary restraining order of the court 
issued July 2, 1918, and during which time about 1,300 of such em- 
ployés had joined the brotherhoods freely and voluntarily and with- 
out any threat or coercion ; that each and every place mentioned in the 
complaint as the location of military camps, posts, and shipyards is 
reached and served by the Southern Pacific Railroad, the officiais and 
superintendents of which road the affiants caused to be notified of 
the impending strike at least six hours before such strike was called ; 
that during the month of June, 1918, the complainant discharged 
from its employ more than 30 men, specifically named, who had joined 
one of the brotherhoods mentioned, in each case refusing to give such 
employé a hearing, and in respect to many of them saying or inti- 
mating that the discharge was because they joined the brotherhood; 
that on the 25th of June, 1918, the affiants, as représentatives of the 
said 1,300 employés, requested a conférence with the président of the 
complainant company upon the subject, which conférence was, on 
June 27, 1918, refused, and that— 

"because of the refusai of plalntiff corporation to recognize and deal with 
said 1,300 employés through the représentatives of their respective organiza- 
tions, and because of the discharge wlthout just cause or hearing of said men- 
tioned members, and because of other grievances and for the purpose of ob- 
talning such récognition and redress of grievances, there was submitted to 
said 1,300 members and other operative employés the question of whether or 
not they would leave in a body the employment of the plalntiff corporation ; 
that between June 29, and July 2, 1918, more than 90 per cent, of said mem- 
bership voted in favor of leaving the employment of plalntifE in a body, and in 
accordance with such vote a strike was deelared and called, to talte effect on 
July 2, 1918, at 7 o'clock p. m., on which date and hour said 1,300 members 
withdrew from the service of the plalntiff corporation in a body; that the 
restraining order issued hereln was served on alliants and some of their code- 
tendants at about 9 -.30 p. m. July 2, 1918, and that by reason of such restrain- 
ing order, and pursuant to the policy of said brotherhoods, the strike already 
voted, called, deelared, and effective, was ordered to be suspended until the 
further order of the court; that upon the suspendlng of said strike a con- 
sidérable number of said membership reported to the plalntifE for duty, and 
In a large number of instances were not allowed to retum to work ; that upon 
the voting and declaring of said strike, Instructions were issued to the mem- 
bership of said two brotherhoods regarding their conduct during such strike, a 
258 F.— 25 
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copy of whleh Instructions is hereto attached and marked Exhlbit B and made 
a part of this afladavit." 

The affidavit above referred to also stated that on July 3, 1918, the 
défendants, as représentatives of the 1,300 employés mentioned, of- 
fered through a committee appointed by the Governor of California 
to submit the controversy to the arbitration of any fédéral board and 
to abide the award made by such board, which offer was refused by 
the complainant ; that on July 4, 1918, the affiants as such représenta- 
tives offered to United States Commissioner of Conciliation, C. T. 
Connell, to submit the controversy to the United States War Labor 
Board, and to that end delivered to him a letter which is set out in 
the record. 

The refusai by the complainant of the requested conférence with it 
was made by a letter of its président and gênerai manager, Paul Shoup, 
of June 25, 1918, addressed to the défendants Montgomery and Far- 
quharson as représentatives of their respective brotherhoods, in which 
it was stated by the président and gênerai manager of the complain- 
ant as foUows: 

"No beneflt can be derlved from conférence such as you suggest, you repre- 
senting the Brotherhood of Locoinotive Bngineers and Brotherhood of Rail- 
way Trainmen, and aceompanied by committees representlng employés of this 
Company, for the reason that this company does not recognize your organisa- 
tions, or any other outside organlzatlons, In connection with its relations with 
its employés, which hâve been agreeably maintained for many years, and any 
such conférence would therefore merely lead to mlsunderstandlngs. 

"The Inclosed circular, issued to our employés under date of June 5, 1918, 
expresses the position of the company." 

On the hearing and in support of the application for a preliminary 
injunction the affidavit of Mr. Shoup was introduced, in which it wàs 
shown, among other things, that he then was and since 1910 had beep 
the principal executive in charge of opérations of the complainant 
company, during which time he had never declined to meet its em- 
ployés and discuss with them any subject of mutual interest ; that no 
demand had ever been made upon him for increase in their wages, 
but that increases had been voluntarily made, without request, from 
time to time, and in amounts specifically stated in his affidavit ; that 
no controversy over question of hours of employment had been brought 
to him for considération, and that the complainant was not then and 
never had been one of the fédéral controlled roads, but, on the con- 
trary, was expressly excluded therefrom by act of Congress (Act 
March 21, 1918, c. 25, 40 Stat. 451, § 1 [Comp. St. 1918, § 3115%a]), 
notwithslanding which it had — 

"voluntarily ralsed the wages of its motormen and conductors, ail of whom 
are paid by the hour, to the extent prescribed by the hourly wage basls set 
forth in Director General's Order No. 27 of May 25, 1918, controUing wages on 
the lines under fédéral control, and that in addition, where such employés 
less than flve years In service received addltional compensation under the Pa- 
cific electric scale through added years of service since 1915, the wage in- 
crease had been allowed on the basis of the Increased scale, though the same 
position in work be occupled." 
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That affidavit proceeds as f oUows : 

"And further that he bas by clrcular told every employé of the Company If 
in doubt to check the increased wages allowed against the scale glven In Di- 
rector General 's Order No. 27, to see that the promise that Increase should 
be on that basis Is carrled out, and that copy of Order No. 27 has been filed at 
the information bureau of the Paeifle Electric Raihvay Company at Sixth and 
Main streets accordingly ; and with référence to statement made In letter by 
Messrs. Farquharson and Montgomery, that said promise Is not being lived up 
to by the Pacific Electric Railway Company, alleging certain action by the 
Council of National Défense having bearing upon the situation, states that he 
has telegraphed W. "V. H 111, Assistant Manager, American Electric Railway 
Association, War Board, Washington, D. C, as per copy of telegram attached, 
and received reply from Mr. Hill as per copy of telegram attached, showlng 
that the action referred to had no bearing whatsoever upon the wage scales 
of electrie railways. 

"And, further, that the Adamson Act, to whlch référence has been made in 
correspondence by Messrs. Farquharson and Montgomery, specifically ex- 
cludes interurban and street railways. 

"And, further, that there is no question as to wages or hours between the 
employés of the Pacific Electric Railway Company and the company, and that 
he has not declined to médiate cases of certain employés, numbering 25 or 
more, dismissed from service in the months of May and June, but, on the 
contrary, thèse dismissed employés dld not come to him, but instead througli 
channels. unknown to him applied to the Secretary of Labor, and on June 22d 
he received a letter from Charles P. Connell, United States Commissioner of 
Conciliation (copy attached) in relation to thèse cases ; that Jlr. Connell had 
then to go to San Francisco, and on Thursday afternoon, J une 27th, telephoned 
that he had retumed, but would hâve to leave that nlght for Sait Lake City, 
and to wire him of any developments, and that on June 29th he wired Mr. 
Connell at Sait Lake that he had completed investigations and would be 
ready to discuss each of them with Mr. Connell on the latter's return, and 
that Mr. Connell made an appointment by wire from Sait Lake, July 2d, 
stating he wotild call on Friday, July 5th, at 10:30 a. m., for siich discussion, 
which he did, and that each and every case was gone over thoroughly at that 
time, with ail of the évidence leading up to the dismissal of each man pre- 
sented to Mr. Connell for bis considération, and that décision will In a very 
few days be reached as to the disposition of thèse cases. 

"And, further, that none of thèse dismissed employés hâve called upon the 
président to consider thelr cases, with the exception of three, who made ap- 
pointment for 2 o'clock, Thursday, June 27th, and were at that time received 
by him and thelr cases dlscussed, with the conclusion, expressed by Mr. Shoup, 
to which there was no objection made by the employés, that inasmuch as the 
cases generally were up for considération with Mr. C. F. Connell, it would 
probably be best to take care of ail of them through that channel. 

"And that the only other quesîion before him at this time, dealing with 
the relations of the employés to the company, is a request, not from the em- 
ployés, but from the vice président of the Brotherhood of Railroad Trainmen 
and vice président of the Brotherhood of Locomotive Engineers, clalming to 
represent a large number of the motormen and conductors of the company, 
and demanding under date of July 2d, said demand being presented by letter 
to the office of afflant shortly after noon of that day, and later delivered to 
afllant personally about 1 :20 p. m., that the organizations of the Brotherhood of 
Railroad Trainmen and Brotherhood of Locomotive Engineers he recognized, 
together with certain other demands concerning members of sucL brother- 
hoods, and that, if not, the motormen and conductors of the Pacifie Electric 
Railway, in so far as they were members of such organizations, would be 
withdrawn from the service of the company at 7 o'clock p. m. on that date; 
and, afliant decllning to recognize thèse organizations, the threat to withdraw 
thèse men from the service of the company was carrled out, to the extent 
of the povs'er of the two vice présidents of the organizations named, at that 
hour." 
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The record shows that the défendants Montgomery and Farquhar- 
son, on behalf of their respective brotherhoods, notified Shoup at 
1 :30 p. m. of July 2, 1918, that, in the event the organization was not 
recognized, a strike would be called 5% hours later, which was done, 
The record also shows that for several weeks preceding the strike the 
employés of the company were urged to join the unions, and were 
told, among other things, that they would be "eating dirt off the 
streets" in the event they failed to do so; that such of the employés 
as remained at work notwithstanding the strike order were subjected 
to threats, opprobrious epithets, and insults by members of the as- 
sociations, and that the senior United States officer in command at 
San Pedro placed the trains of the complainant company under mili- 
tary guard, issuing the f oUowing order : 

"To Ail Persons Ooncerued: 

"1. Because the United States mails must hâve unimpaired movement; 

"(2) In order that the transportation of troops, munitions, and milltary 
stores essential to the effective prosecutlon of the war may net be obstructed ; 

"(3) To prevent slowing down the building of vessels under construction for 
the United States Shipping Board at or near Los Angeles Harbor ; 

"(4) AU persons are warned — and hereby cautloned — that any interférence 
or attempt to obstruct the free passage of freight or passenger trains or 
trolley cars to or from San Pedro and the Outer Harbor, over any rail Une, Is 
at their own péril. Naval guards on each car will attend to the enforcement 
of thèse instructions ; and it is earnestly requested that such guards shall not 
be hindered or hampered in the exécution of dutles with which chargea. 

"H. C. Poundstone, 

"Commander U. S. Navy, Oommanding Submarine Base and 
Senior Officer Présent at San Pedro." 

The record also shows that among the "duties of members and com- 
mitteemen in conduct of strike on Pacific Electric Railway," issued by 
the défendants Montgomery and Farquharson on behalf of their re- 
spective brotherhoods is the following: 

"(9) Members of thèse organizations, employed on neighboring or Connecting 
lines, should be givea to understand distinctly that they can continue to per- 
form their usual duties on their own Une, but they must not encroach in any 
way upon the lines of the Pacific Electric, to do work that bas not been re- 
garded as a part of their duty prior to the date the strike became efCective." 

The record further shows that factories engaged in packing sea 
foods for the United States and allied governments, docks and piers 
devoted to national use, and a harbor railroad owned by the city of 
Ivos Angeles and Connecting with the shipyards, the submarine hase, 
and the naval reserve camp at San Pedro, are exclusively served by 
the line of the complainant company. 

The contention of the appellants' counsel that because the act of 
Congress of October 15, 1914, 38 Stat. 730, c. 323, commonly called 
the Clayton Act, was not expressly mentioned in either the majority 
or dissenting opinions of the Suprême Court in the case of Hitchman 
Coal & Coke Co. v. Mitchell, 245 U. S. 229, 38 Sup. Ct. 65, 62 I,. 
Ed. 260, L. R. A. 1918C, 497, Ann. Cas. 1918B, 461, we should hold 
that the court decided that case "upon the condition of the law exist- 
ing at the time of its commencement, and not upon the condition ex- 
isting at the time of the décision," is wholly unsound. The exact re- 
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verse is manifestly true. That the order hère appealed from accords 
with the décision in the case cited is expressly conceded in the brief 
for the appellants, where it is declared that — 

"the Injunction approved by the Suprême Court in the Hitchman Case does the 
same violence to the provisions of the Clayton Act as does the order at bar." 

And again: 

"Certain It is that the provisions of the Clayton Act and the décision in the 
Hitchman Case cannot be reconciled." 

Nor is it true that the Suprême Court made in the case cited no 
référence to the Clayton Act; for, notwithstanding the fact that that 
act was pressed upon its considération, the court, in the course of its 
elaborate opinion, expressly declared it "needless to say there is no act 
of législation to which défendants may resort for justification." 

While it is perfectly true, as is expressly declared in section 6 of 
that act (Comp. St. § 8835f), "that the labor of a human being is not 
a commodity or article of commerce," it is equally true that laborers 
in this country, in whatever field of opération, and whether of head 
or hand, are governed and protected by the same Constitution and 
laws that govern and protect the owners of property hère. One of 
the things thus permitted and secured is the right of contract. The 
latter, freely and fairly made upon sufficient considération, is in- 
violable. In the présent case the complainant company made non- 
membership in a union a condition of employment, and to that con- 
dition the employés in question agreed. Such was the contract of the 
parties. Speaking to that point in the Hitchman Case, the Suprême 
Court said (245 U. S. 250, 251, 38 Sup. Ct. 72, 62 1. Ed. 260, L. R. 
A. 1918C, 497, Ann. Cas. 1918B, 461) : 

"That the plalntifif was acting withln its lawful rights in employing its men 
only upon terms of continuing nonmembership in the United Mine Workers of 
America is not open to question. Plaintiff's repeated costly expériences of 
strikes and other interférences while atteraptlng to 'run union' were a suffi- 
cient explanation of its résolve to run 'nonunlon,' If any were needed. But 
neither explanation nor justification is needed. Whatever may be the advan- 
tages of 'collective bargaining,' it is not bargaining at ail, in any just sensé, 
unless It Is voluntary on both sides. The same liberty which enables men to 
form unions, and through the union to enter into agreements with employ- 
ers willing to agrée, entltles other men to remain independent of the union, and 
other employers to agrée with them to employ no man who owes any allegi- 
ance or obligation to the union. In the latter case, as in the former, the par- 
ties are entitled to be protected by the law in the enjoyment of the benefits of 
any lawful agreement they may make. This court repeatedly bas held that 
the employer is as free to make nonmembership in a union a condition of 
employment as the workingman is free to join the union, and that this is a 
part of the constitutional rights of personal liberty and private property, not 
to be taken away even by législation, unless through some proper exercise 
of the paramount police power. Adalr v. United States, 208 U. S. 161, 174 [28 
Sup. et 277, 52 L. Ed. 436, 13 Ann. Cas. 764] ; Coppage v. Kansas, 236 U. S. 
1, 14 [35 Sup. Ct. 240, 59 L. Ed. 441, L,. R. A. 1915C, 960]. In the présent case, 
needless to say, there Is no act of législation to which défendants may resort 
for Justification. 

"PlaintifC, havlng In the exercise of its undoubted rights establlshed a 
worklng agreement between it and its employés, with the free assent of the 
latter, is entitled to be protected in the enjoyment of the resulting status, a^ 
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In any other légal right. That the employment was 'at wlU,' and termlnable by 
elther party at any tlme, is of no conséquence." 

With the contract between the complainant company and its em- 
ployés the appellants Montgomery and Farquharson in their respec- 
tive capacity, and others acting with them, undertook to interfère, not 
by "recommending, or advising, or persuading" such employés to break 
their contract and stop the work in which they were engaged by any 
peaceful or lawful means, but by threats, opprobrious epithets, and 
insults, to such an extent that it became necessary for the command- 
ing ofEcer of the United States Submarine Base at San Pedro to give 
public warning to ail persons concerned against any interférence, or 
attempt to interfère, or attempt to obstruct the free passage of freight 
or passenger trains or trolley cars to or from San Pedro and the Outer 
Harbor there, and to actually put naval guards on each car to enforce 
his command. Surely nothing more need be said to show the absurdity 
of the pretension that the appellants' interférence with the existing 
contract between the complainant company and its employés was not 
that peaceful, lawful recommending, advising, or persuading the lat- 
ter to cease work and terminate their employment, permitted by the 
provisions of the act of Congress of October 15, 1914 (38 Stat. 730). 
In speaking of siinilar acts in the Hitchman Mine Case, 245 U. S. 256, 
38 Sup. Ct. 74, 62 L. Ed. 260, L. R. A. 1918C, 497, Ann. Cas. 1918B, 
461, et seq., the Suprême Court said : 

"In any aspect of the matter, it cannot be said that défendants were pur- 
suing their object by lawful means. The question of their intentions — of their 
bona fides — cannot be ignored. It enters iuto the question of malice. As 
Bowen, L. J., justly said, in the Mogul Steamship Case, 23 Q.. B. Div. 613: 'In- 
tentlonally to do that which is calculated in the ordinary course of events to 
damage, and which does, in fact, damage another in that other person's prop- 
erty or trade, is actionable if done wlthout just cause or excuse.' And the in- 
tentional Infliction of such damage upon another, wlthout justification or 
excuse, is malicious in law. Bitterman v. Louisville & Nashvllle R. R. Oo., 207 
U. S. 205, 223 [28 Sup. Ct. 91, 52 L. Ed. 171, 12 Ann. Cas. 693] ; Brennan v. 
United Hatters, 73 N. J. Law, 729 et seq. [65 Atl. 165, 9 U R. A. (N. S.) 254, 
118 Am. St. Rep. 727, 9 Ann. Cas. 698], and cases clted. Of course, in a 
court of equity, when passing upon the right of injunction, damage threatened, 
irrémédiable by action at law, is équivalent to damage done. And we cannot 
deem the proffered excuse to be a 'just cause or excuse,' where it is based, 
as in this case, upon an assertion of conflictlng rights that are sought to be 
attained by unfalr methods, and for the very purpose of interfering with 
plaintiff's rights, of which défendants hâve full notice. 

"Another fundamental e'rror In défendants' position conslsts in the as- 
sumption that ail measures that may be resorted to are lawful if they are 
'peaceable' — that is, if they stop short of physical violence, or coercion through 
fear of it. In our opinion, any violation of plaintiff's légal rights contrived 
by défendants for the purpose of inflicting damage, or having that as its 
necessary effect, is as plalnly inhibited by the law as if it involved a breach 
of the peace. A comblnation to procure concerted breaches of contract by 
plaintiff's employés constitutes such a violation. • * * 

"It was one thing for plaintiff to flnd, from tlme to time, comparatively small 
numbers of men to taUe vacant places in a going mine ; another and a much 
more difflcult thing to flnd a complète gang of new men to start up a mine 
shut down by a strike, when there might be a reasonable appréhension of 
violence at the hands of the strikers and their syrapathizers. The disordered 
condition of a miniug town in time of strike Is matter of common knowledge. 
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It was this kind of intimidation, as well as tliat resulting from the large 
organized membership of the union, that défendant sought to exert upon plain- 
tiff, and it renders pertinent wliat was said by tliis court in tW Gompers 
Case, 221 U. S. 418, 439 [31 Sup. Ct. 492, 55 L. Ed. 797, 34 L. R. A. (N. S.) 874], 
imraediately followiug the récognition of the right to form labor unions: 
'But the very fact that it is lawful to form tliese bodles, with multitudes of 
members, means that they hâve thereby acquired a vast power, in the présence 
of which the individual may be helpless. This power, when unlawfuUy used 
against one, eannot be met, except by his purchasing peace at the cost of sub- 
mitting to terms which involve the sacrifice of rights protected by the Con- 
stitution, or by standing on such rights and appealing to the preventitive 
powers of a court of equity. When such appeal is made it is the duty of gov- 
ernment to protect the one against the many as well as the many against the 
one." 

In the case of Stephens et al. v. Ohio State Téléphone Co. (D. C.) 
240 Fed. 759, 773, 774, Judge Killits, in discussing the same gênerai 
subject, said, among other things : 

"The rlght of free speech does not glve any one the privilège to force hls 
views upon others, to compel others to listen. The right of others to listen 
or to décline to listen is as sacred as that of free speech. It is clear that, if 
one does not désire speech of another, he may as surely hâve his privacy there- 
from as the privacy of his home. It is undeniable that the so-called right of 
peaceful persuasion may be lawfully exercised only upon those who are 
willing to listen to the persuasive arguments. 

"Again, every man has the right to the pursuit of his lawful business ov 
employment undisturbed, and any act performed with intent to disturb the 
fuU and unrestrained exercise of his faculties and wishes in such employ- 
ment is plainly unlawful. 

"Again, he has the right of privacy and freedom from molestation of pri- 
vate pcrsons, hostile or otherwise, at his home, at his lodging, at his place of 
worlc ; he has the right to walk the streets without annoyaiice from the un- 
welcome attentions of others, so long as he Is conducting himself in a lawful 
manner. • * * 

"Again, the right of one man to worU is as much entitled to respect as the 
right of another to cease work or to strike. 

"Again, the right of an employer to engage whomsoever he chooses is as 
strong as the right of an employé to refuse to work. ♦ • * 

"It is a safe and proper generalization that any action having in It the 
élément of intimidation, or coercion, or abuse, physical or verbal, or of in- 
vasion of rights of privacy, when not performed under sanctions of law by 
those lawfully empowered to enforce the law, is unlawful; every act, of 
speech, of gesture, or of conduet, which 'any falr-minded man' may reasonably 
judge to be intended to convey irisult, threat, or annoj'ance to another, or to 
work assault or abuse upon him, is unlawful. Not a syllable of the Clayton 
Act, or of any other law, whether of législation of Congress or of the com- 
mon law, sanctions any of the incidents we hâve referred to. They are to 
be condemned as legally inexcusable: such must be the verdict of 'any fair- 
minded man' ; nothing can be said in justification. 

"Thèse propositions are so elemental that, but for the confusion which 
exists in many minds that a labor controversy affects the commonest rules of 
llfe, it would seem a waste of tirae to state them. The existence of a strike 
does not make that lawful which would otherwise be unlawful. Thèse Per- 
sonal rights to which we hâve alluded are, in each Instance, precisely those 
which the striker himself would insist upon were conditions reversed. They 
are also so plain, and the answers to the questions involving them so certain, 
that one called upon to enforce the law, if he has but ordinary Intelligence, 
will plainly fail to do his duty when in his présence a fellow citizen suffers an 
invasion of his rights of this character." 

The order appealed from is affirmed. 
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KELLY et al. v. TJNITED STATES. 

(Circuit Court of Appeals, Slxth Circuit. January 7, 1919.) 

No. 2978. 

1. Indictment and Infoemation <S=»171 — Failube of Peoof of Conspieact— 

Effeot — Conviction of Crime. 

Conspiracy alleged may fail In proof, as well as proved consplraey may 
fall in exécution; hence failure to prove the existence of a conspiracy 
alleged to hâve been formed to defraud tlie United States cannot afEect 
the right, regardless of conspiracy, to prove that the fraud which was 
the alleged object of tbe conspiracy was actually committed. 

2. CoNSPiBACY «©=537— Ceiminal Law <S=>876i^ — Oonspieacy to Defbaxjd 

Government — Tnconsistent Vebdict. 

An indictment for conspiracy to defraud the TJnlted States and one for 
the offense which was the object of the alleged conspiracy are for différ- 
ent offenses, and, where the cases are Consolidated for trial, a verdict of 
acquittai under the conspiracy indictment Is not inconsistent with a ver- 
dict of guilty under the other, although the overt acts charged in the for- 
mer are some of acts relied on under the latter. 

3. Ceiminal Law <®=5l9ô(l) — Foemee Acquittai. — Identity of- Offenses. 

A plea of autrefois acquit is unavailing, unless the offense presently 
charged Is precisely the same In law and fact as the former one relied 
on under the plea. 

4. COEPOEATIONS <S=>369 COEPOEATE AGENTS — CeIMINAL ReSPONSIBILITT. 

It Is a rule of the criminal law, as well as the civil, that corporate 
agencies cannot shield themselves behlnd the corporation, where they 
are the actual and efficient actors in commltting a fraud or an offense, 
and an Indictment Is good which charges défendants with commltting an 
offense "while engaged as offlcers, agents, and employés" of a corporation. 

5. Ceiminal Law <S=>59(5) — Indictment and Information <S=>124(6) — Chabg- 

INQ ACCESSOBT AS PBINCIPAIi — JOINDEE OF PeINOIPAL. 

Under Criminal Code, § 332 (Comp. St. § 10506), maliing alders and 
abettors prlncipals, one formerly known as an accessory may be charged 
as a principal, without joining the principal offender. 

6. Ceiminal Law <S=619 — Consolidation of Indicïments foe Teial. 

Rev. St. § 1024 (Comp. St. § 1690), Investlng trial judges with discretion- 
ary power to requlre Indictments charging one or more persons with dif- 
férent, though connected, acts or transactions of the same class of 
crimes or offenses to be consoUdated for trial, applies to separate indict- 
ments of the same persons ; one charging conspiracy to commit a sub- 
stantlve offense, and the other charging its actual commission. 

7. Ceiminal Law <S=»1144(14) — Eeview — Insteuctions on Admission and 

PuBPOSŒ of Evidence — Pbksumption. 

It is not to be assumed in a criminal case, any more than In a civil 

case, that a jury cannot grasp the meaning of the court's instructions 

touchlng adm'issibillty and purposes of évidence, even though a change In 

rullng In that behalf be involved. 

& Ceiminal Law ®=5ll59(2) — Stjfficienoy of Evidence — Review bx Appel- 

LATE COUET. 

On review of the évidence In a criminal case, It Is for the appellate 
court to détermine only whether there was évidence introduced which 
was proper to go to the jury and legally sufficient to sustain the verdict. 
9. Ceiminal Law <S=>1151 — Review by Appellate Couet — Denial of Con- 
tinuance. 

Refusai of the trial court to grant a continuance Is revlewable only 
where It is clearly shown that there was an abuse of discrétion. 

^=3For otber cases see same topic & KEY-NUMBBR In ail Key-Numbered Digests & Indexes 
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In Error to the District Court of the United States for the Eastem 
Division of the Southern District of Ohio ; John E. Sater, Judge. 

Criminal prosecution by the United States against Dennis Kelly, 
Michael Léo Corbett, William H. Eberst, and William H. Kelley. 
Judgment of conviction, and défendants bring error. Afïirmed. 

Pétition for vi^rit of certiorari denied by United States Suprême 
Court, 249 U. S. 616, 39 Sup. Ct. 391, 63 L. Ed. . 

A. T. Seymour, of Columbus, Ohio, Ralph Crews, of New York 
City, and H. J. Booth, of Columbus, Ohio, for plaintiflfs in error. 
Robert W. Childs, Sp. Asst. Atty. Gen. 

Before .WARRINGTON and DENISON, Circuit Judges, and 
WESTENHAVER, District Judge. 

WARRINGTON, Circuit Judge. Two indictments were retumed 
in the court below, September 4, 1914, charging plaintiflfs in error 
and certain other persons with violation of section 37 of the Criminal 
Code (Act March 4, 1909, c. 321, 35 Stat. 1096 [Comp. St. § 10201]) 
and of the Oleomargarine Act (Act Aug. 2, 1886, c. 840, 24 Stat. 209). 
The ofifense charged in the first indictment was conspiracy, and that 
in the second was fraud as respects the internai revenue tax of 10 
cents a pound imposed upon oleomargarine manufactured and sold 
with artificial coloration, causing "it to look like butter of a shade of 
yellow." The plaintiffs in error, Dennis Kelly, Michael Léo Cor- 
bett, William H. Eberst, and William H. Kelley (hereinafter called 
défendants), were respondents in both indictments, with Cornélius A. 
Hayes and Otto S. Marckworth and, in the first indictment, were 
named with Mansfield B. Snevily, who, having testified before the 
grand jury, was not indicted ; Hayes is dead, and Marckworth, hav- 
ing been called by the prosecution to testify, was not placed on trial. 
The cases were consoHdated for purposes of trial. Under the con- 
spiracy indictment or count, a verdict of not guilty was returned in 
favor of each défendant; but under the second indictment or count 
(comprising in itself a number of counts) a verdict of guilty was re- 
turned against each défendant. Sentences were pronounced, and the 
défendants prosecute error. 

The oleomargarine in dispute was sold and distributed in the name 
of the Capital City Dairy Company. This company was organized 
under the laws of New Jersey in 1903, and its îactory was located 
and maintained at Columbus, Ohio. The amount of oleomargarine 
manufactured at its plant grew rapidly, and the taxes alleged to hâve 
legitimately accrued to the government and which were not paid 
amounted to large sums. The validity of the indictments was tested 
upon motions to quash and upon demurrers. The trial occupied sever- 
al weeks, and at the close of the testimony motion to direct was denied, 
whereupon a well-considered charge was delivered. Motions notwith- 
standing the verdict under the second indictment, for new trial, and in 
arrest of judgment, were overruled. Upon the motions to quash and 
the demurrers, and likewise on the motion for new trial, the court ren- 
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dered elaborate opinions. One hundred and thirty-five assignments of 
error are presented. It is not necessary to call distinct attention to 
ail thèse assignments; indeed, this could not be done within space at 
ail reasonable. But the nature and effect of the assignments will be 
sufficiently understood from those specifically commented on. 

1. Verdicts Claimed to be Inconsisient. — It is urged in behalf of 
défendants that the conspiracy and overt acts alleged in the first in- 
dictment so far involved the frauds alleged in the second one as to 
require acquittai also under it, and hence that the findings and 
the verdict of the jury under the second indictment are "in funda- 
mental and irreconcilable conflict with the findings and verdict of 
the jury" under the first one. In thus sp'eaking of the indictments 
we, of course, bave in mind the consolidation of the conspiracy case, 
numbered 798, with the fraud case, numbered 800, for purposes of 
trial; but it will be convenient occasionally to distinguish the cases 
by their original numbers, regardless of any effect the consolidation 
had in converting the two indictments into counts of a single indict- 
ment. We may say, further, that while the légal sufiîciency of 798 
is not now important, in view of the verdict thereunder, we cannot 
very well dispose of the question of claimed inconsistency without 
alluding to the schemes, respectively, of both indictments, and at the 
same time disclosing our view of the sufficiency in law of 800; and 
this view must also be determinative of the motion to quash 800, 
also of the demurrer thereto, and, in connection with the question of 
inconsistency, the motions non obstante and in arrest of judgment. 

In considering the question of inconsistency between the verdicts, it 
is to be observed that indictment 798 charges that continuously from 
September 10, 1911, to the date of présentation of the indictment 
(September 4, 1914), the défendants, with Hayes and Marckworth, 
and also the "coconspirator" Snevily, had unlawfully and feloniously 
conspired, combined, confederated, and agreed to defraud the United 
States of a large sum of money ($1,000,000), being the aggregate of 
divers sums accruing from day to day as the internai revenue tax of 
10 cents a pound upon oleomargarine "not free from artificial color- 
ation that caused it to look like butter of a shade of yellow," which 
the défendants and their coconspirator "were to cause to be manu- 
factured and produced" during such period of time, "while engaged 
as officers, agents and employés of the Capital City Dairy Company, 
a corporation, in causing that corporation to carry on the business of 
a manufacturer of oleomargarine * * * and from day to day 
unlawfully and knowingly to cause the same to be removed * * * 
and sold, vended and fumished to and for the use and consumption of 
others * * * and to dealers in oleomargarine," without affixing 
or causing to be affixed any coupon stamps representing such internai 
revenue tax, aiid without otherwise paying or accounting to the United 
States for such tax; and a large number of transactions are set out 
by dates, within the time above mentioned, as alleged overt acts com- 
mitted in exécution of such conspiracy. 

Indictment 800 comprises nine counts. Count 1 charges that from 
March 10, 1913, to May 1, 1914, the défendants, with Hayes and 
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Marckworth (omitting Snevily), "unlawfully and feloniously did de- 
fraud the United States of a large sum of money" ($1,000,000), "being 
the aggregate of divers sums * * * which became due and pay- 
able to the United States from day to day during said period of time 

* * * as and for the internai revenue tax of 10 cents a pound 
upon oleomargarine * * * not free from artificial coloration that 
caused it to look like butter of a shade of yellow" ; that the oleomar- 
garine was manufactured by défendants "while engaged as officers, 
agents and employés of said the Capital City Dairy Company 

* * * in carrying on, for and in the name of said corporation, the 
business of a manufacturer of oleomargarine" ; that on each week 
day they manufactured 20,000 pounds and removed the product and 
sold it for use and consumption "othervi^ise than upon their own sev- 
eral family tables," knowing it to be "oleomargarine not free from 
such artificial coloration," without afifixing any coupon stamps repre- 
senting payment of the internai revenue tax of 10 cents per pound, 
and without paying or otherwise accounting to the United States for 
such tax or any part of it. The différence between count 1 and count 
2 is that the latter charges that on May 1, 1914, the défendants as 
individuals, not as officers or employés, though in the name of the 
Dairy Company, manufactured 20,000 pounds of oleomargarine with 
artificial coloration, as stated in the first count, and sold it for use and 
consumption by others without paying or making any provision for 
payment of the internai revenue tax of ten cents a pound. Count 3 
is the same as count 2, except that the date is May 5, 1914, and that 
the défendants are charged with committing the acts individually, and 
not in the name of the Dairy Company ; count 4 same as count 3, 
except that the date is June 6, 1914, and the amount 9,600 pounds; 
count 5 same as count 1, except that the date is May 11, 1914, and 
the amount 30,000 pounds ; count 6 same as count 5 except that the 
date is May 15, 1914, and the amount 18,000 pounds; count 7 same 
as counts 3 and 4, except that the date is June 22, 1914, and the 
amount 18,000 pounds; count 8 same as counts 3, 4, and 7, except 
that the date is July 2, 1914, and the amount 24,000 pounds ; count 
9 differs (if it be a différence amounting to a distinction) from count 
1 only in charging that défendants, as officers, agents and employés 
of the Dairy Company "caused" to be committed acts similar to those 
stated in count 1, instead of directly committing such acts themselves. 

[1] There is an obvions and substantial distinction between the 
two indictments, in that the gist of the first is the alleged conspiracy 
(Williamson v. United States, 207 U. S. at page 447, 28 Sup. Ct. 
163, 52 L. Ed. 278), and that of the second, in each of its counts alike, 
is the alleged fraud. The declared object of the conspiracy alleged, 
it is true, was to defraud the government of taxes identical in kind 
with those of which it is alleged in the second indictment the govern- 
ment was actually defrauded; but it is perfectly plain that two dis- 
tinct offenses were alleged. Conspiracy alleged may fail in proof, 
as well as proved conspiracy may fail in exécution. Failure, then, 
to prove the existence of a conspiracy alleged to hâve been formed 
to commit a particular character of fraud cannot affect the right, 
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regardless of conspiracy, to prove that fraud of the same character 
was actually committed. This is well within settled principles of the 
doctrine of conspiracy. As Judge Sater pointed out in overruling 
the motions to quash and the demurrers to the indictments, overt acts 
are something apart from the mère conspiracy, citing, among other 
décisions, Joplin Mercantile Co. v. United States, 236 U. S. 531, 535, 
35 Sup. Ct. 291, 293 (59 L. Ed. 705), where Mr. Justice Pitney said: 

"It Is true, as held in Hyde v. Shine, 199 U. S. 62, 76 [25 Sup. Ot. 760, 50 
L. Ed. 90], and Hyde v. United States, 225 U. S. 347, 359 [32 Sup. Ct. 793, 56 
L. Ed. 1114, Ann. Cas. 1914A, 614], tliat a mère conspiracy, without overt act 
done to effect its object, is not punishable criminally under section 37 of the 
Criminal Code. But the averment of the making of the unlawful agreement 
relates to the acts of ail the accused, whlle overt acts may be done by one or 
more lésa than the entire number, and although essential to the completion 
of the crime, are still, in a sensé, something apart from the mère conspiracy, 
being 'an act to effect the object of the conspiracy.' " 

Again, it w^as laid down in United States v. Rabinowich, 238 U. 
S. 78, 85, 35 Sup. Ct. 682, 683 (59 !.. Ed. 1211): 

"It is apparent from a reading of section 37, Criminal Code (section 5440, 
Hev. Stat.), and bas been repeatedly declared in décisions of this court, that 
a conspiracy to commit a crime is a différent offense from the crime that is 
the object of the conspiracy. Callan v. Wilson, 127 U. S. 540, 555 [8 Sup. Ct. 
1301, 32 L. Ed. 223] ; Clune v. United States, 159 U. S. 590, 595 [16 Sup. Ct. 
125, 40 L. Ed. 269] ; Williamson v. United States, 207 U. S. 425, 447 [28 Sup. 
Ot. 163, 52 L. Ed. 278] ; United States v. Stevenson (No. 2) 215 U. S. 200, 203 
[30 Sup. Ct. 37, 54 L. Ed. 157]. And see Burton v. United States, 202 U. S. 
344, 377 [28 Sup. Ct. 688, 50 L. Ed. 1057, 6 Ann. Cas. 362] ; Morgan v. Devine, 
237 U. S. 632 [35 Sup. Ct. 712, 59 L. Ed. 1153]. The conspiracy, however fully 
formed, may fail of its object, however earnestly pursued ; the contemplated 
crime may never be consummated; yet the conspiracy is none the less punish- 
able. Williamson v. United States, supra. And it is punishable as conspiracy, 
though the intended crime be accompUshed. Heike v. United States, 227 U. 
S. 131, 144 [33 Sup. Ct. 226, 57 L. Ed. 450, Ann. Cas. 19140, 128]. ♦ * • 
There must be an overt act; but this need not be of itself a criminal act; 
still less need it constitute the very crime that is the object of the conspiracy. 
United States v. Holte, 236 U. S. 140, 144 [35 Sup. Ct. 271, 59 L. Ed. 504, L. 
R. A. 1915D, 281] ; Joplin Mercantile Co. v. United States, 236 U. S. 531, 535, 
536 [35 Sup. Ot. 291, 59 L. Ed. 705]." 

See, also, Goldman v. United States, 245 U. S. 474, 477, 38 Sup. 
Ct. 166, 62 L,. Ed. 410; I/juie v. United States, 218 Fed. 36, 39, 134 
C. C. A. 58 (C. C. A. 9). 

[2] Certainly there was no inconsistency in alleging the offenses 
severally charged in the two indictments. Can it be, then, that failure 
of proof as respects the controlling issue under either indictment can 
operate to def eat both indictments ? The verdict of not guilty under 
the first and that of guilty under the second naturally signify that 
conspiracy was not proved under the former, but that fraud was 
proved under the latter. This dérives spécial emphasis from the rule, 
just pointed out, that an effective overt act may be committed hy one 
or more less than the entire number of those entering into a con- 
spiracy, and need not constitute the very crime that is the object of 
the conspiracy, and indeed need not be of itself a criminal act. It 
results that the offense of which défendants were found guilty was 
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not the same offense as the one of which they were found not guilty. 
This, it is true, is but another way of stating, as we hâve already 
stated, that distinct offenses were charged in the two indictments. 

[3] One of the grounds set up in the motion non obstante is that to 
support the charges of the second indictment, 800, the government 
"relied mainly upon évidence concerning acts and faots which are 
specifically set out and described as overt acts" in the first indict- 
ment, 798. This was in effect a plea of autrefois acquit. Such a 
plea, however, is unavailing unless the offense presently charged is 
precisely the same in law and fact as the former one relied on under 
the plea; thus, as Mr. Justice Harlan said (Burton v. United States, 
202 U. S. 344, 380, 26 Sup. Ct. 688, 698 (50 L. Ed. 1057, 6 Ann. Cas. 
362), in adopting language of Chief Justice Shaw, it must appear 
that the offense charged "was the same in law and in fact. The plea 
will be vicious, if the offenses charged in the two indictments be per- 
fectly distinct in point of law, however nearly they may be connected 
in fact." Some of the facts leading up to the application there made 
of this rule are helpful. The point was presented (202 U. S. 377, 
26 Sup. Ct. 697, 50 L. Ed. 1057, 6 Ann. Cas. 362) whether défendant 
could "legally be indicted for two separate offenses, one for agreeing 
to receive compensation in violation of the statute, and the other for 
receiving such compensation." In sustaining the view that thèse were 
separate offenses Mr. Justice Harlan said (Id.) : 

"There might be an agreement to receive compensation for services to be 
rendered witbout any compensation ever being in fact made, and yet that agree- 
ment would be covered by the statute as an offense ; or compensation might be 
received for the forbidden services without any previous agreement, and yet 
the statute would be violated." 

Défendant also invoked protection under the clause of the Consti- 
tution which déclares that no person "shall be suhject for the same 
offense to be twice put in jeopardy of life or limb." The first and 
second counts of an indictment in a former case charged that défend- 
ant had unlawfully accepted and received certain money from a Com- 
pany for services rendered in its behalf in a matter before the Post 
Office Department in which the United States was interested; while 
the third count of that indictment charged défendant with having 
unlawfully received this money from Mahaney, an officer of the com- 
pany, as compensation for the services so rendered. Défendant was 
convicted on the first and second counts and acquitted on the third 
count. Défendant pleaded this acquittai in bar of the prosecution 
based on the third and seventh counts of the last indictment. In its 
answer to this plea the government alleged that, while the third and 
seventh counts of the présent indictment were identical in légal effect 
with counts 1 and 2 of the first indictment, the offense charged in 
counts 3 and 7 of the last one was "not identical in légal effect with 
said count 3 of said original indictment." Demurrer to this answer 
was overruled in the court below, and in sustaining such ruling Mr. 
Justice Harlan, speaking for the court, said (202 U. S. 379, 26 Sup. 
Ct. 698, 50 L. Ed. 1057, 6 Ann. Cas. 362) : 

"It was not alleged in the former indictment that Mahaney paid the money 
to the défendant in behalf of or by direction of the company. This distlnc- 
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tion was nmnifestly In the mind of the jury In the former case ; for, wMle they 
found the défendant gullty of havlng recelved forbldden compensation from 
the Company, they found hlm net guilty of havlng recelved such compensation 
from Mahanoy." 

And it was to this distinction that the rule before mentioned as 
laid down by Chief Justice Shaw was applied. The distinction thus 
pointed out and the application of the rule touching former jeopardy 
are plainly applicable to the instant case. 

In Morgan v. Devine, 237 U. S. 632, 35 Sup. Ct. 712, 59 L. Ed. 
1153, the court had occasion to consider the rule against double jeop- 
ardy un der pétition of haheas corpus. Devine and another had plead- 
ed guilty to an indictment containing two counts, one under section 
192 of the Pénal Code (Comp. St. § 10362), for uniavvfully breaking 
into a post office with intent to commit larceny, and the other under 
section 190 (section 10360), for committing the larceny. Devine was 
sentenced for 4 years on the first count and 2 years on the second; 
the sentence being "cumulative and not concurrent." The other ap- 
pellee was likewise sentenced for 3^/^ years' imprisonment and a fine 
of $100 on the first and 2 years on the second count. The object of 
seeking the writ was to be discharged from confinement at the expira- 
tion of the sentences under the first count, and the writ was granted 
below. Appellees claimed protection against double jeopardy for- 
bidden by the Fifth Amendment, because the several things charged 
in the two counts were done at the same time and as part of the same 
transaction. In reversing the judgment of the District Court Mr. 
Justice Day said (237 U. S. 641, 35 Sup. Ct. 715, 59 L. Ed. 1153): 

"As to the contention of double jeopardy upon which the pétition of habeas 
corpus is rested in thls case, this court has settled that the test of Identity of 
offenses is whether the same évidence Is requlred to sustain them ; if not, 
then the fact that both charges relate to and grow out of one transaction does 
not make a single offense where two are deflned by the statutes. Wlthout re- 
peating the discussion, we need but refer to Carter v. MeCIaughry, 183 U. S. 
365 [22 Sup. Ct. 181, 46 L. Ed. 236] ; Burton v. Dnlted States, 202 U. S. 344, 
377 [26 Sup. Ct. 688, 50 L. Ed. 1057, 6 Ann. Cas. 362], and the récent case of 
Gavieres v. United States, 220 U. S. 338 [31 Sup. Ct. 421, 55 L. Ed. 489]." 

Upon the question whether Congress had created two distinct of- 
fensés in sections 190 and 192 of the Crimînal Code, the court quoted 
section 1062 and the second paragraph of section 1052 of Bishop on 
Criminal Law; and counsel for the présent défendants, relying on 
this as an approval of Mr. Bishop's view, make paragraph 2 of sec- 
tion 1052 (volume 1, 8th Ed., p. 630) the foundation for their claim 
of fatal inconsistency between the présent verdicts. The test as there 
stated by Mr. Bishop is to the effect that, where two indictments hâve 
been returned, if there could hâve been a conviction under the first 
upon proof of what is set out in the second, the second indictment 
cannot be maintained; otherwise, it can be. We do not see that 
this dififers materially from the rule laid down in Morgan v. Devine 
and just quoted ; but it is to be observed, of the alternatives stated 
in Mr. Bfshop's rule, the one adopted in Devine's Case concerning two 
closely related offenses is opposed to counsel's présent contention. 
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Counsel strenuously insist that, unless the présent défendants acted 
in concert so as to constitute the offense of conspiracy charged in 
the first indictment, it was "not possible" for them to commit any of 
the frauds alleged in the second indictment. The most obvions an- 
swer to this is to be found in the verdicts themselves, if upon the 
évidence they are sustainable; if they show anything, it is that what 
is claimed to hâve been "not possible" actually happened. The same 
insistence was made for défendants on their motion for new trial. 
This was met in several ways by the learned trial judge. One was 
that, if the point was well taken, it would follow "that a conviction 
on a fraud count laid against two or more persons under section 17 
of the Olpomargarine Act (Comp. St. § 6229) cannot be sustained un- 
less it be accompanied by averments of a conspiracy" — calling atten- 
tion to décisions of this court (Hart v. United States, 183 Fed. 368, 
105 C. C. A. 588, and Hardesty v. United States, 168 Fed. 25,- 27, 93 
C. C. A. 417, and also Enders v. United States, 187 Fed. 75.4, 109 C. 
C. A. 502 [C. C. A. 7]), where a plurality of persons had in each case 
been joiiitly indicted and convicted of frauds committed in violation 
of section 17 of the Oleomargarine Act, and the judgments were af- 
firmed, although, as the District Judge said, in none of the cases 
"did the fraud counts hint at a conspiracy." 

Counsel say in their brief that the use so made of thèse décisions 
shows that the principle upon which they rested their contention of 
inconsistency was misunderstood, and that they did not intend to as- 
sert that a fraud count could not be laid against two or more per- 
sons under section 17 of the Oleomargarine Act without "being ac- 
companied by averment of conspiracy." Thus the contention of in- 
consistency is reducible to a question of fact, whether in this partic- 
ular instance the absence of a conspiracy rendered it impossible for 
défendants to commit the frauds charged in the second indictment. 
In its last analysis this question at once challenges the wisdom of the 
statutes and the power to enact them, since they punish a conspiracy 
to do an act independently of penalizing the act itself. The power 
to enact such législation cannot be questioned (Clune v. United States, 
159 U. S. 590, 595, 16 Sup. Ct. 125, 40 L. Ed. 269), and if the asser- 
tion of an impossibility of two or more persons to do a particular 
thing without first agreeing to do it could prevail, the law might 
readily be frustrated. 

The true test of this question is to be found in the instant case, 
not only in the verdicts, but also in the very rule counsel rely on; 
for it must be remembered that the gist of the offense charged in the 
first indictment was the formation of a conspiracy in violation of 
section 37 of the Criminal Code (35 Stat. 1095), while the substan- 
tive frauds charged in the second indictment were direct violations 
of the Oleomargarine Act. 24 Stat. 209, and as amended in 32 Stat. 
194, c. 784, § 8. It therefore needs only to be stated, in view of the 
décisions before cited, as well as the rule of Mr. Bishop, that the 
évidence offered to prove the fraud counts of the second indictment 
was not of a character, certainly was not sufScient, to prove the con- 
spiracy alleged in the first indictment. Thèse distinct offenses can- 
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not be confused by the relation of évidence offered to show exécution 
of the conspiracy alleged (not the conspiracy itself) to the évidence 
offered to show actual commission of the frauds charged in the other 
indictment. The contention of fatal inconsistency must therefore 
fail.^ 

We are the more content with this conclusion because of the con- 
sidération this court gave to a closely analogous question in Swepston 
V. United States, 251 Fed. 205, 209, 210, 163 C. C. A. 361, 365. Two 
cases had been brought and tried together before the District Judge 
upon pétitions to attach for contempt. It was in substance charged 
in the pétitions that respondents, sheriff and jailer, had conspired with 
one Dye, a prisoner, and had permitted and assisted him to escape 
from jail. In their answers the respondents denied both the alleged 
conspiracy and acts of permitting and assisting the prisoner to escape. 
It was f ound that the conspiracy alleged was not proved, but that the 
respondents in fact permitted and assisted the prisoner to escape, and 
judgment was rendered accordingly, and upon error the judgment 
was affirmed. In the course of the opinion it was said: 

"True, tlie conspiracy alleged was not proved; thoiTgh, as already stated, 
Judge Sater found both respondents guilty of 'permitting and assisting Dye 
to escape.' ïhls flnding was clearly perniissible, regardless of the charge of 
conspiracy ; the fact of permitting and assisting might well hâve existed, and 
under the évidence apparently did exist, apart from the alleged conspiracy." 

[4] We hâve thus far assumed the légal sufficiency of indictment 
800. It is claimed that défendants are not charged with having been 
engaged in the business of manufacturing oleomargarine within the 
meaning of section 17 of the act. The variations in averment, al- 
ready pointed out, as to the capacities in which défendants acted had 
the effect in some of the counts — third, fourth, seventh, and eighth — 
of charging them individually as principals and in the language of the 
statute as manufactiirers of oleomargarine. This was sufficient, cer- 
tainly on the face of the counts (Hardesty v. United States, 168 Fed. 
25, 26, 29, 93 C. C. A. 417 [C. C. A. 6]) ; and so with the second 
count, since défendants were also charged there individually as prin- 
cipals though as operating under the name of the company (United 
States V. Orr [D. C] 233 Fed. 718, 720). Counsel's claim must there- 

1 It may be added that both conspiracy and fraud counts were set up in 
the indictment in United States v. Morse (0. C.) 161 Fed. 429, 431, which sur- 
vived demurrer, except as to some of the fraud counts. The défendants were 
acquitted under the former and eonvicted under the latter and the judgment 
was afiarmed. Morse v. United States, 174 Fed. 539, 555, 98 C. C. A. 321, 20 
Ann. Cas. 938 (0. C. A. 2), Pétition for writ of certiorari was denied. 
215 U. S. 605, 30 Sup. Ct. 406, 54 L. Ed. 346. It is claimed for the government, 
and denied for lack of knowledge by opposing counsel, that the question urged 
hère was presented in the pétition for writ of certiorari. We are not dlsposed, 
and in view of the décisions we hâve pointed out it is not necessary, to rest this 
feature of the case upon the fact that the same question seems to hâve arisen 
though does not appear to hâve been passed on in the Morse Case. It may be 
observed moreover that the practice of Introducing a conspiracy count Into 
indictments of klndred diaracter was critieised in Hart v. United States, 240 
Fed. 911, 915, 153 C. O. A. 597 (C. 0. A. 2), but it was, of course, recognized 
as a lawful practice. 



KELLY V. UNITED STATES 401 

(258 P.) 

fore corne to this: That the remaining counts do not charge that 
défendants committed any act at ail, except as représentatives of the 
corporation, and that they could not hâve been individually engaged 
as principals in the business of manufacturing oleomargarine, or hâve 
committed any fraud, within the meaning of the statute; indeed, 
counsel rely on the décision in United States v. Orr (D. C.) 223 
Fed. 222, 224, which was rendered prior to the décision in the case 
of that name before cited and seemingly part of the same case. 

The différence between the Orr Cases, as the décision in the sec- 
ond one indicates (233 Fed. at page 720), is that the défendants in the 
first were charged in their several capacities as officers of a named 
corporation, while in the second they were charged individually as 
principals, but as carrying on the business in the name of the corpo- 
ration. The counts passed on in those cases are not sufïiciently dis- 
closed safely to compare them with the présent counts as respects the 
rea'son for reaching opposite conclusions in the cases. We cannot 
think the différence there pointed out is material in the instant case. 
Ail the counts alike are hère aimed against the very same persons; 
each count opening with a direct charge against them individually 
and employing practically the same language to characterize their acts, 
except only that in the first, fifth, sixth and ninth counts défendants 
are alleged to hâve committed the acts "while engaged as officers, 
agents and employés" of the corporation. Thus in the counts last 
mentioned défendants are severally charged in a double capacity, in- 
dividual and représentative, while in the others they are charged only 
as individuals. The effect of the averment touching the dual character 
of défendants was to set out a violation of the oleomargarine act 
through défendants' intentional perversion of the Dairy Company's 
corporate powers. And it is a rule of the criminal law as well as the 
civil that corporate agencies cannot shield themselves behind the cor- 
poration, where they are the actual and efficient actors in committing 
a fraud or an offense. United States v. Winslow (D. C.) 195 Fed. 
578, 581, by the late Circuit Judge Putnam; Wood v. United States, 
204 Fed. 55, 57, 122 C. C. A. 369 (C. C. A. 4); United States v. 
MacAndrews & Forbes Co. (C. C.) 149 Fed. 823, 832, by Judge 
Hough; Crall & Ostrander's Case, 103 Va. 855, 859, 49 S. E. 638; 
Bank v. Trebein, 59 Ohio St. 316, syl. 1, 52 N. E. 834; Exploration 
Mercantile Co. v. Pacific H. & S. Co. (D. C.) 177 Fed. 825, approved 
at page 839, 101 C. C. A. 39 (C. C. A. 9). The principle intended to 
be applied finds expression in the language of Chief Justice Campbell 
who, in Hempfling v. Burr, 59 Mich. 294, 26 N. W. 496, had occasion 
to say of a bank cashier who sought to escape a charge of fraud on 
the theory that it had been committed in his officiai capacity (59 
Mich. 295, 296, 26 N. W. 496) : 

"In such a case It Is qulte likely that Burr's conduct may hâve been officiai, 
but we are not aware of any prindple which will exempt a person from Per- 
sonal responsibility for fraud committed in a double capacity." 

[5] Further, considering the nature of the offenses hère complain- 
ed of , the acts charged against défendants in their dual capacities were 
such as would bind the corporation. New York Central R. R. v. 
258 F.— 26 
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United States, 212 U. S. 481, 492, 495, 29 Sup. Ct. 304, 53 L. Ed. 
613. If the corporation had been included with the présent défend- 
ants in the indictment, as it clearly might hâve been under appropriate 
allégations (New York Central R. R. v. United States, supra), the 
légal sufficiency o£ the indictment would not in the présent state of the 
law hâve been open to serious dispute, although défendants might in 
a technical sensé hâve been regarded as aiders and abettors. Such is 
the necessary and adjudged effect of section 332 of the Pénal Code: 

"WJîoever directly commits any act constitutlng an offense defined in any 
law of tlie United States, or aids, abets, counsels, conimands, iuduces, or pro- 
cures Its commission, Is a principal." 35 Stat. pt. 1, p. 1152 (Coinp. St. § 10506). 

See Wood v. United States, 204 Fed. 55, 58, 122 C. C. A. 369 (C. C. 
A. 4); Dean v. United States, 246 Fed. 568, 574, 158 C. C. A. 538 
(C. C. A. 5); Rooney v. United 'States, 203 Fed. 928, 931, 932, 122 
C. C. A. 230 (C. C. A. 9); and see Ruthenberg v. United States, 
245 U. S. 480, 483, 38 Sup. Ct. 168, 62 L. Ed. 414. 

And where the statute, as hère, has abrogated the distinction pre- 
vailing at the common law between principals and accessories in the 
commission of félonies, a charge against one formerly known as an 
accessory is good against him as principal. Rosencranz v. United 
States, 155 Fed. 38, 43, 83 C. C. A. 634 (C. C. A. 9). So, where per- 
sons were formerly chargeable as aidejs and abettors, they may be 
indicted and prosecuted as principals, whether the principal ofîender 
has been indicted and acquitted (Rooney v. United States, supra), or 
has not been indicted at ail (Wood v. United States, 204 Fed. supra, 
at page 58, 122 C. C. A. 369). This results, too, from the rule pre- 
vailing in some jurisdictions that under such modifying statutes the 
act of aiding and abetting is a substantive offense. Goins v. State, 
46 Ohio St. 457, 462, 21 N. E. 476.=' 

It must follow from the foregoing considérations that the first, fifth, 
sixth, and ninth counts, as well as the others before passed upon, of 
indictment 800, are legally sufïicient. 

[6] 2. Consolidation of the Two Indictmenfs, One for Conspiracy 
and the Other for Substantive Fraud, Permissible. — It is insisted that 
défendants were deprived of a fair trial by the order of consolidation. 
It is settled that section 1024, Rev. St. (Comp. St. § 1690), invests 
trial judges with discretionary power to require indictments charg- 
ing one or more persons with différent though connected acts or 
transactions of the same class of crimes or offenses to be Consolidated 
for purposes of trial; this, of course, signifies a judicial discrétion, 

2 Well-known rules and distinctions of the common law, whlch would other- 
wlse be applicable herje, bave been modifled by both fédéral and state législa- 
tion; and the state statutes, in connection with pertinent prlnciples of the 
common law, hâve been frequently and exhaustively discussed by the courts 
of last resort lu quite a number of the states. We may refer to the following: 
People V. Bllven, 112 N. Y. 79, 82, 19 N. B. 638, 8 Am. St. Rep. 701, et seq., by 
Judge (later Mr. Justice) Peckham ; Vogel v. State, 138 Wls. 315, .<330, 119 N. 
W. 190, et seq.; Spies v. People, 122 111. at page 242, 12 N. B. 865, 17 N. E. 
898, 3 Am. St. Kep. 320, et seq. ; People v. Outeveras, 48 Cal. 19, 21 to 26. And 
see Koseneranz v.tJnlted States, supra. 
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soundly exercised, and not the uniting of ofifenses which for that rea- 
son would confound and préjudice the défendants. Dolan v. United 
States, 133 Fed. 444, 446, 69 C. C. A. 274 (C. C. A._8). Similar power 
exists independently of the statute. lyOgan v. United States, 144 U. 
S. 263, 296, 12 Sup. Ct. 617, 36 L. Ed. 429; Brown v. United States, 
143 Fed. 60, 66, 67, 74 C. C. A. 214 (C. C. A. 8). The nature of the 
power, however, implies that it may he improvidently exercised, 
though, in view of Mr. Justice Gray's observation in Mutual Life 
Insurance Co. v. Hillmon, 145 U. S. at page 293, 12 Sup. Ct. 909, 36 
L. Ed. 706, such instances must be exceedingly rare. This is not to 
be qualified by the ruling in McElroy v. United States, 164 U. S. 76, 
17 Sup. Ct. 31, 41 L. Ed. 355, in view of différences in the indict- 
ments there pointed out (164 U. S. at page 79, 17 Sup. Ct. 31, 41 
L. Ed. 355) and ruled upon (164 U. S. at page 81, 17 Sup. Ct. 31, 41 
L. Ed. 355) ; and the features distinguishing that décision from the 

?eneral ruie received further attention in Williams v. United States, 
68 U. S. 382, 390, 18 Sup. Ct. 92, 42 L. Ed. 509. 
We hâve seen that the défendants in the instant case were included 
in both indictments, the one for alleged conspiracy and the other for 
f raud, and that the conspiracy alleged was to def raud the government 
of taxes like those of which it is alleged in the second indictment the 
government was actually defrauded. While distinct offenses were 
thus charged as hefore shown, it is évident that the indictments in- 
, volved transactions of the same character, "transactions connected 
together," and "of the same class of crimes or offenses" within the 
meaning of section 1024 (Williams v. United States, supra, 168 U. 
S. at pages 390, 391, 18 Sup. Ct. 92, 42 L. Ed. 509); and in Emanuel 
V. United States, 196 Fed. 317, 320, 116 C. C. A. 137 (C. C. A. 2) 
it was held that where several défendants were included in each of 
several indictments, one charging conspiracy to commit substantive 
offenses and the others charging their actual commission, the indict- 
ments were rightly consolidated. True, upon the hearing of the in- 
stant motion to consolidate, counsel for the government expressed the 
belief in substance that no confusion would arise under the évidence 
offered in support of the respective indictments, certainly none that 
could not be cleared up by the court's instructions to the jury. The 
court expressed some misgiving, and in granting the order charged 
the government with the risk. On the motion for new trial, however, 
the trial judge believed that défendants had suffered no préjudice 
from the order, and in view of the record and of his présence at the 
trial it cannot be said that the order was not justified. Morse v. 
United States, 174 Fed. 539, 541, 98 C. C. A. 321 (C. C. A. 2), and 
pétition for writ of certiorari denied, 215 U. S. 605, 30 Sup. Ct. 
406, 54 L. Ed. 346; Gardes v. United States, 87 Fed. 172, 176, 30 
C. C. A. 596 (C. C. A. 5) ; Lemon v. United States, 164 Fed. 953, 
958, 90 C. C. A. 617 (C. C. A. 8). 

3. Rulings in Course of Trial. — The assignments of error include 
rulings of the court (a) claimed to be intonsistent respecting admis- 
sion of testimony and purposes for which the jurj' might consider it, 
whereby défendants "were kept in ignorance of what évidence had 
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been admitted" against them respectively "and for what purpose"; 
(b) refusing before the government closed its case to pass on exhibits 
and testimony offered as to certain of the défendants and compelling 
them to proceed with their défense before announcing whether and 
for what purpose such évidence was admitted; and (c) admitting 
claimed improper évidence offered by the government, refusing to 
strike out claimed inadmissible and prejudicial évidence, and with- 
drawing admissible évidence introduced by défendants. The détails 
of thèse assignments are made the subjects of elaborate arguments. 
It is not feasible, nor is it necessary, to pass on the matters separately, 
or to group them so as to sho-w the reasons for ail the rulings com- 
plained of, though they hâve ail been considered. 

We understand counsel's claim in respect of inconsistent rulings to 
mean, for instance, that évidence would be received either generally 
or conditionally, or for spécial purposes, and suhsequently either 
changed in scope or ruied out, and that niany of such rulings were 
unduly delayed. It is true that rulings of this character were made 
in a numher of instances. Some took place before and some after ail 
the évidence was closed, and others after the opening arguments to 
the jury had been concluded; but we do not see how défendants, 
through their counsel, could hâve failed to observe and follow either 
the évidence that was finally retained or the purposes to which it was 
to be applied. It might as well be said that évidence received with- 
out objection or withdrawal could not be remembered or otherwise ^ 
made available for purposes of défense. So far as any discoverable ' 
effect of the course pursued in the instant case is concerned, the ulti- 
mate rulings made on questions of évidence must be the test of error ; 
and it is quite as vain to assign error to the intermediate rulings as 
it is to expect that changes in rulings will not occur in the course of a 
long trial, involving many and complicated items of évidence. It is 
said, however, that the efïect of reserving rulings hère until after the 
government closed its case, and requiring défendants meanwhile. to 
proceed with their défense, was to violate article 5 of the Amend- 
ments to the Fédéral Constitution, which article in substance forbids 
compelling 'a person in a criminal case to he a witness against himself 
or depriving him of the guaranty of due process of law, We are not 
impressed by this contention. It did not deprive défendants of op- 
portunity through care of their own and their counsel to observe and 
separate the subjects of such defepred rulings from the rest of their 
défense. Moreover, as to the rulings made after the testimony for 
the défense was closed and before the arguments were begun, de- 
fendants' introduction of testimony on the subjects of such rulings 
was voluntary, and cannot be said to hâve been prejudicial for that 
reason. It was open to défendants to withhold their testimony in that 
behalf until the reserved questions were passed upon; and as to the 
rulings made at the close of the opening arguments we do not dis- 
cover that any objection was made to proceeding with the arguments, 
though error is assigned totiching this feature of the delayed rulings. 
Nor is it perceived how défendants were prejudiced by any of such 
reserved rulings, for thèse rulings came at times when their entire 
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effect could be more readily apprehended and applied by both coun- 
sel and jury. 

[7] We may add that our considération of the rulings in ques- 
tion convinces us that the trial judge studiously analyzed the sub- 
jects involved and carefully instructed and warned the jury as to 
the purposes for which the évidence was received. The endeavor 
was, as the judge states in one o£ his rulings on a question of évi- 
dence, "to withhold final ruling until the case was so developed" that 
he "understood it." The necessity and wisdom of such a course in a 
case like this must be apparent to every experienced lawyer. In a 
word, we think the efforts made to render the évidence intelligible to 
the jury met the requirements intended to be exacted by this court in 
the Hendrey Case, 233 Fed. at pages 17, 18, 147 C. C. A. 75, hère 
relied on by the défendants. And it is not to be assumed in a crim- 
inal case, any more than in a civil case, that a jury cannot grasp the 
meaning of a court's instructions touching admissibility and purposes 
of évidence, even though a change in ruling in that behalf be involved. 
As Mr. Justice Harlan said in Pennsylvania Co. v. Roy, 102 U. S. 451, 
459 (26 L. Ed. 141), when speaking of an error committed by a trial 
judge which he suhsequently corrected through instructions given to 
the jury: 

•'Tbe presumption should not be Indulged that the jury were too ignorant 
to comprehend, or were too unmindful of their duty to respect, instructions as 
to matters peculiarly within the province of the court to détermine. It should 
rather be, so far as this court is concerned, that the jury were influenced in 
their verdict only by légal évidence. Any other rule would make it necessary 
in everj' trial, where an error in the admission of proof is committed, of which 
error the court becomes aware before the final submission of the case to the 
jury, to suspend the trial, discharge the jury, and commence anew. A rule of 
practice leading to such results cannot meet with approval." 

There are exceptional instances, of course, where improper testi- 
mony may be received and suhsequently excluded or withdrawn with- 
out removing the effect produced by its admission (Hopt v. Utah, 120 
U. S. 430, 438, 7 Sup. Ct. 614, 30 L. Ed. 708; Looker v. United 
States, 240 Fed. 932, 153 C. C. A. 618 [C. C. A. 21) ; but as respects 
the claimed inconsistent rulings as also certain withdrawals complain- 
ed of hère we are not convinced that any such instance is shown. 

Upon the contention that the government was permitted to offer 
improper évidence, and that the court refused to strike out inadmissible 
and prejudicial évidence and directed withdrawal of admissible évi- 
dence introduced by défendants, we need not dwell. It would serve 
no usef ul purpose to point out the items of évidence discussed by coun- 
sel in this contention. Our examination of thèse features of the 
case and of the arguments of learned counsel concerning them per- 
suades us that the objections may safely be answered in the language 
of the court when passing upon a kindred situation in the Morse 
Case, supra (174 Fed. at pages 554, 555, 98 C. C. A. 321, 336 [C. C. 
A. 2]): 

"In an unusually protracted trial, depending upon a wilderness of figures, 
and durlng which a vast number of complicated transactions were investigated, 
It is not unnatural that mistakes should hâve been made. Neither Is it sur- 
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prising that Judges removed fr(5in the excitement of the forum, who hâve tlme 
to examine the events of the trial as they appear when portrayed in cold type, 
àhould liave discovered some rulings whlch may be open to crlticism. But we 
are convineed that no prejudicial error was committed." 

4. General Charge and Défendants^ Spécial Requests. — Considering 
the gênerai charge (as to indictment 8(X)) in its entirety, we think it 
was as favorable to the défendants as the law justified. It is in ail 
respects fair and is comprehensive ; it bears the impress of careful 
study in connection with numerous reported décisions pointed out ; 
it in substance covers each of the spécial requests made in behalf of 
défendants so far as such requests were in accord with our conception 
of the weight of authority. The complaints made of the gênerai 
charge and of the refusais to grant spécial charges consist of verbal 
criticism, and challenge of matters lacking in prejudicial effect, rather 
than anything amounting to réversible error. This may be illustrated 
by counsel's criticism upon the language used in the gênerai charge 
to define reasonable doubt. The language and the citations accom- 
panying it show that this portion of the charge, ,while not identical 
with, is to ail intents and purposes the same as, language employed 
for a like object in well-known cases of this circuit, by Circuit Judge 
(later Mr. Justice) Jackson in the Harper Case (C.-C.) 33 Fed. 482 to 
484, Judge Hammond in the Means Case (C. C.) 42 Fed. 606, 607, 
and Judge Taft in the Youtsey Case (C. C.) 91 Fed. 868, 869; and 
in further support référence was made to Griggs v. United States, 
158 Fed. 572, 578, 85 C. C. A. 596, and citations (C. C. A. 9). 

Again it is urged that the court erred in refusing specifically to 
instruct the jury that under the évidence Snevily, for example, was 
an accomplice, instead of leaving the fact to be found by the jury; 
also in failing properly to define what corroboration meant respect- 
ing his testimony, and also in confusing the jury with two différent 
rules by which to measure such testimony. But the trial judge re- 
ferred to and evidently followed rules laid down by Mr. Justice Day 
in Holmgren v. United States, 217 U. S. 523, 524, 30 Sup. Ct. 588, 
54 L. Ed. 861, 19 Ann. Cas. 778, and by Judges Caldwell, Sanborn, 
and Thayer in Re Rowe, 77 Fed. 165, 166, 23 C. C. A. 103; and 
thèse décisions, as also the one in the Caminetti Case, since rendered 
(242 U. S. 495, 37 Sup. Ct. 192, 61 L. Ed. 442, L. R. A. 1917F, 502, 
Ann. Cas. 1917B, 1168), leave no room even for verbal criticism upon 
thèse features of the charge. We cannot think it necessary further 
to pursue the subject of the court's instructions. 

[8] 5. The Evidence. — Motion to direct acquittai of each défend- 
ant was denied, as before pointed out. It is claimed that the évidence 
was not sufficient to show the commission of any of the f rauds charg- 
fA, nor to support the verdict against any of the défendants. It was 
for the jury to pass upon the facts ; and it is for this court to déter- 
mine whether there was évidence introduced which was proper to go 
to the jury and legally sufficient to sustain the verdicts.' It is not open 

» Crumpton v. TJnited States, 138 V. S. 361, 362, 11 Sup. Ct. 355, 34 L. Ed. 
958; France v. TJnited States, 164 U. S. 676, 681, 17 Sup. Ct. 219, 41 L. Ed. 
595; Humes v. United States, 170 U. S. 210, 212, 213, 18 Sup. Ct. 602, 42 L. Ed. 
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to serious dispute that proper évidence was întroduced to show that 
substantial portions of the oleomargarine product described in the 
fraud counts was artificially colored and removed at or about the 
limes alleged and without payinent of the prescribed tax; and, irre- 
spective of the évidence restricted by the trial judge to the conspiracy 
count^ we are satisfied from the record that proper évidence was ulti- 
mately received under the fraud counts in relation to the respective 
défendants which, if believed, was sufficient in law to support the 
several verdicts. This conclusion is strengthened by the fact that the 
trial judge, who had every opportunity to see and hear the witnesses 
and to become familiar with the circumstances disclosed at the trial, 
refused motions for new trial based in part upon the ground of in- 
sufficiency of évidence. 

[9] 6. Continiiance Denied. — Error is assig-ned to the refusai of 
the trial court to grant a motion supported by affidavits to continue 
the trial of the cause to the next succeeding term. This assignment 
has been earnestly supported both by brief and oral argument. The 
main ground of the motions was that immediately before the time 
fixed for trial of the cause many newspaper publications, purporting 
to relate in part to the facts involved in this cause and in part to the 
facts involved in other similar prosecutions, were circulated in the 
counties from which the jurors were to be drawn, and hence that de- 
fendants could not obtain a fair trial of the cause at the time fixed for 
the hearing. No sufficient showing is made that the opposing party, 
the government, instigated or brought about thèse publications. The 
question presented was after ail one of judicial discrétion and not 
subject to review, except where it is clearly shown that the discrétion 
has been abused. Hardy v. United States, 186 U. S. 224, 22 Sup. Ct. 
889, 46 L. Ed. 1137; Isaacs v. United States, 159 U. S. 487, 489, 16 
Sup. Ct. 51, 40 L. Ed. 229; Holt v. United States, 218 U. S. 245, 248, 
31 Sup. Ct. 2, 54 L. Ed. 1021, 20 Ann. Cas. 1138. The trial judge and 
the counsel alike exercised a marked degree of care and caution in 
securing fair and unbiased jurors and the court in its gênerai charge 
specially admonished and instructed the jury not to consider thèse 
publications ; it therefore cannot rightfully be said either that the 
court abused its discrétion or that défendants suffered préjudice 
through déniai of the motion, 

Judgment affirmed. 

1011 ; Burton v. United States, supra, 202 U. S. 373, 26 Sup. Ct. 688, 50 L. Ed. 
1057, 6 Ann. Cas. 362; Ling Su Fan v. United States, 218 U. S. 302, 308, 31 
Sup. Ct. 21, 54 L. Ed. 1049, 30 L. R. A. (N. S.) 117G ; Looker v. United States, 
supra, 240 Fed. 933, 153 C. C. A. 618 (C. C. A. 2) ; Tapaclc v. United States, 
220 Fed. 445, 448, 137 C. C. A. 39 (C. C. A. 3) ; Hart v. Uulted State.s, 84 Fed. 
79«, 803, 804, 28 C. C. A. 612 (C. C. A. 3); Dean v. United States, 246 Fed. 
568, 572, 158 O. C. A. 538 (C. C. A. 5) ; Kellogg v. United States, 103 Fed. 200, 
201, 43 C. C. A. 179 (C. C. A. 6) ; Hays v. United States, 231 Fed. 106, 108, 145 
0. C. A. 294 (C. C. A. 8) ; Elder v. United States, 243 Fed. 84, 89, 155 C. C. A. 
614 (C. O. A. 9) ; People v. Henssler, 48 Mlch. 49, 51, 11 N. W. 804. 
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IKON MOLDERS' UNION, LOCAL NO. 68, et al. v. NILES-BBMENT-POND 

CO. et al. 

(Circuit Court of Appeals, Slxth Circuit. November 6, 1918.) 

No. 3146. 

1. COTTKTS ©=317 — JUEISDICTION OF FEDERAL COURTS — DiVERSITY OF ClTI- 

ZENSHIP ^AMGNMBNT OF PARTIES. 

In determinlng jurlsdlction of a fédéral court, parties must be aligned 
as plaintiffs or défendants, respectively, according to their mutual iu- 
terests. 

2. COUBTS <S=»317 JUBISDIOTION OF FEDERAL COURTS DiVEBSITT OF ClTIZEN- 

SHIP — ALIQNMBNT OF PARTIES. 

In a suit by a corporation agalnst a subsidiary corporation, of which 
complainant bas complète control through stock ownership and common 
officers, and numerous ex-employës of défendant company and local labor 
unions, to enjoin acts of the latter named défendants growing out of a 
strike, and in wbich no relief Is asked agalnst the corporation défendant, 
such défendant must be aligned with complainant, and, If it is an indis- 
pensable party, the fact that it is a citizen of the same state as its code- 
fendants will dèfeat the jurisdictlon of a fédéral court. 

3. Injunction <S=114(3) — Indispensable Parties. 

To a suit by a corporation agalnst another corporation and Its strlking 
employés, to enjoin the latter from interfering with its business and prés- 
ent employés, the défendant corporation is an Indispensable party; it» 
rights as agalnst those of its codefendants being necessarily involved. 

Appeal from the District Court of the United States for the South- 
ern District of Ohio; John E. Sater, Judge. 

Suit in equity by the Niles-Bement-Pond Company against the Niles 
Tool Works Company, the Iron Molders' Union, Local No. 68, and 
others. From an order granting a preliminary injunction, certain of 
the défendants appeal. Reversed. 

For opinion below, see 246 Fed. 851. 

W. B. Rubin, of Milwaukee, Wis., and R. J. Shank, of Hamilton, 
Ohio, for appellants. 

Murray Seasongood, of Cincinnati, Ohio, and Allen Andrews, of 
Hamilton, Ohio, for appellees. 

Before KNAPPEN and DENISON, Circuit Judges, and McCALL, 
District Judge. 

PER CURIAM. [1] Thîs case présents a question of jurisdiction 
of the District Court, dépendent entirely upon diversity of citizenship. 
The bill was filed by appellee Niles-Bement-Pond Company, a New 
Jersey corporation, as sole plaintifï, against the Niles Tool Works 
Company, an Ohio corporation, doing business at Hamilton, Ohio 
(hereinafter called the défendant company or the Tool Works), to- 
gether with a large number of individual défendants (including two 
unincorporated Iron Molders' Union locals, located at Hamilton) ; the 
others being officers, représentatives, or members of the respective 
unions or persons acting in sympathy therewith. The individual de- 

^ssFoi other cases see same toplc & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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fendants are ail résidents of Ohio. If the défendant company is 
properly aligned with the individual défendants, jurisdiction exists. 
If, however, it should be aligned as a coplaintiff, jurisdiction fails; 
for, in determining jurisdiction, the parties must be aligned, as plain- 
tifïs or défendants, respectively, according to their mutual interests. 
Dawson v. Columbia Trust Co., 197 U. S. 178, 25 Sup. Ct. 420, 49 
L. Ed. 713; Hamer v. N. Y. Railways Co., 244 U. S. 266, 274, 37 
Sup. Ct. 511, 61 L. Ed. 1125. 

[2] This suit is an outgrowth of a strike by former employés of the 
Tool Works (the défendant company) who are members of one of the 
Molders' Union locals. Its object is to restrain défendants other than 
the Tool Works from acts of intimidation, threats, abuse, and violence 
directed toward the Tool Works' employés and their familles, as well 
as the congregating by individual défendants, and those acting in 
concert or sympathy with them, at or about the Tool Works factory 
and plant, as well as at the homes of that company's workmen. The 
District Court granted a preliminary injunction. 246 Eed. 851. This 
appeal is from that action. 

Plaintifï's interest in and relations to the strike, and the grounds 
on which its claim to relief is based, are thèse : It has contracts for 
machinery and munitions to be furnished the government of the 
United States, amounting in value to about $3,000,000, the greater 
part thereof being for work necessary for the prosecution of the 
présent war; its contracts therefor being either directly with the 
government or with concerns which hâve such contracts therewith, 
priority for such work being given by the National Défense Act (Act 
June 3, 1916, c. 134, 39 Stat. 166). Plaintiff has placed orders for 
a large amount of this work with the défendant company and can- 
not well hâve it performed elsewhere; the work so contracted for 
being nearly ail partially manufactured and constructed, and being of 
such kinds and sizes that it cannot profitably be removed from the 
Tool Works' plant or completed elseyi^here. Indeed, industrial plants 
generally which are equipped for manufacturing this class of ma- 
chinery hâve prior orders in such amount as to forbid taking on the 
orders in question. Plaintiff is also prevented by the strike from tak- 
ing further profitable contracts for similar work ofïered by the gov- 
ernments allied with the United States, as well as by other contractors. 
The strike will occasion plaintiff heavy loss of profits, besides sub- 
jecting it to danger of forfeiture of contracts and large damages. 
But for the threatened violence on the part of strikers and sympathiz- 
ers, the défendant company could perform the contracts with plaintiff. 

It is clear that plaintiff has a right to complain of unlawful in- 
juries to its rights, but it seems equally clear that the défendant com- 
pany, if it is to be a party, is interested on the same side of the suit 
with plaintiff, and that as between thèse two parties there is no ad- 
verse interest. The plaintiff absolutely controls the défendant com- 
pany, through plaintiff's ownership of the entire common stock 
and a majority of the preferred stock of that company — the two cor- 
porations having a common président, one vice président in common, 
a majority of the board of directors of the défendant company be- 
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ing aiso directors of the plaintiflf company. Each company, how- 
ever, has a separate manager. The défendant company is essentially 
a subsidiary of the plaintiff. Ninety-five per cent, of the work done 
by the défendant company is allotted to it by the plaintiff. From the 
gross priée under plaintifï's contracts with the government and oth- 
ers so allotted to défendant company, plaintiff receives a commission 
of 10 per cent. The défendant company receives the balance. The 
président of the two companies is authorized to fix the priées under 
its contracts with the government and others, and thus in effect the 
priées which the défendant company shall receive. Naturally and 
normally, the two corporations would stand together in every way, 
so far as their interests in this suit are concerned. That they do so 
stand together is affirmatively shown. The défendant company em- 
ployed and paid the guards and watchman, and the représentatives 
of the two companies consulted together regarding the strike, "how 
to manage it and how to get men into the foundry." The défendant 
company seems not to hâve appeared of record in the suit; its works 
manager testified that he "should say" that the counsel présent at the 
trial [employed by plaintiff] represented both plaintiff and défendant 
company (presumably in référence to the conduct of the strike), that 
the witness had consulted with the attorneys named "in regard to 
matters connected with this strike," and that one of them represented 
ihe défendant company when one of the strikers was arrested, ap- 
parently during the strike now in question. 

The bill states no case for relief against the défendant company 
and no such relief is asked, unless by the gênerai prayer that the 
■'court grant plaintiff any and ail other équitable relief which in equity 
and good conscience it is entitled to receive." Indeed, plaintiff's con- 
trol of the défendant company, and the complète harmony between 
them, renders relief at the hands of the court as against défendant 
company entirely unnecessary. It is equally clear that the interests 
of the défendant company and those of the individual défendants are 
wholly adverse to each other. 

[3] The pivotai question thus is whether the défendant company 
has such a real interest in the subject-matter of the litigation as to 
render its présence necessary to make the final decree effectuai. If 
so, it is an indispensable party. Hamer v. N. Y. Railways Co., 244 
U. S. 266, 274, Z7 Sup. Ct. 511, 61 L. Ed. 1125, and cases there cited; 
Steele v. Culver, 211 U. S. 26, 29, 29 Sup. Ct. 9, 53 L. Ed. 74; Lin- 
dauer v. Compania Palomas, etc. (C. C. A. 8) 247 Fed. 428, 432, 159 
C. C. A. 482 ; South Penn Oil Co. v. Miller (C. C. A. 4) 175 Fed. 
at page 7Z7 , 99 C. C. A. 305; Waterman v. Canal-Louisiana Bank, 
215 U. S. ZZ, 49, 30 Sup. Ct. 10, 54 L. Ed. 80; Gen. Investment Co. 
V. Railroad Co. (C. C. A. 6) 250 Fed. 160, 170, 162 C. C. A. 296. 

We think this question must be answered in the aflfirmative. Treat- 
ing the défendant company as an independent corporation as fully as 
plaintiff claims it to be, its interest in the settlement of the con- 
troversy between itself and its employés is direct and immédiate, 
while that of the plaintiff is indirect and derivative. The court could 
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not décide in favor of the individual défendants without deciding 
against the asserted rights of the défendant company. Such adverse 
décision might well be disastrous to that company, and could not be 
made in its absence. On the other hand, a détermination in favor 
of plaintiff would necessarily involve a détermination in favor of the 
défendant company as against its employés, in respect of which the 
défendant company is vitally and immediately interested, and on which 
the court would require it to be heard. Moreover, the individual de- 
fendants hâve the right to hâve those issues settled as betvveen them- 
selves and défendant company. Jenney v. Hayden (C. C.) 171 Fed. 
898, 899. Again, while the suit cannot be said to be collusive within 
the rule in Miller & Lux v. East Side Canal Co., 211 U. S. 293, 29 
Sup. Ct. 111, 53 L. Ed. 189, and kindred cases, and not collusive in 
any vicious sensé, yet, however much plaintiff may hâve been justified 
in preferring the fédéral court, it is apparent that the making of the 
Tool Works a défendant, instead of a coplaintiff, was "merely a 
contrivance between friends for the purpose of founding a jurisdic- 
tion which otherwise would not exist." Dawson v. Columbia Trust 
Co., 197 U. S. 178, 181, 25 Sup. Ct. 420, 422, 49 L. Ed. 713 ; Hamer 
V. Railways Co., supra, 244 U. S. at page 274, 37 Sup. Ct. 511, 61 
L. Ed. 1125. The very omission of any real prayer for relief against 
the défendant company "shows that properly it is to be treated as a 
plaintiff." Steele v. Culver, supra, 211 U. S. at page 29, 29 Sup. 
Ct. 9, 53 L. Ed. 74. And see Dawson v. Trust Co., supra, 197 U. S. 
at page 180, 25 Sup. Ct. 420, 49 L. Ed. 7. 

We scarcely need say that we see no nierit in the suggestion that 
the joinder of the défendant company as coplaintiff would make the 
bill multifarious. The case is not like Helm v. Zarecor, 222 U. S. 
32, 36, 32 Sup. Ct. 10, 56 L. Ed. 11 , where the party whose alignment 
was in question took sides with neither of the real parties to the 
controversy, but was merely the holder of the title, which might go to 
one or the other of the real parties. Nor is it governed by the rule 
announced in Metropolitan Railway Receivership Case, 208 U. S. 90, 
28 Sup. Ct. 219, 52 L. Ed. 403, where jurisdiction over a proper re- 
ceivership, in a case of actual diversity of citizenship, was not al- 
lowed to be defeated merely because both parties preferred the féd- 
éral court and united in having the proceeding in that court. Nor is 
it within the rule pertaining to a suit by a stockholder on behalf of 
a corporation (such as Doctor v. Harrington, 196 U. S. 579, 25 Sup. 
Ct. 355, 49 E. Ed. 606), where the latter refuses to act. 

Plaintiff, however, bases hère its claim to jurisdiction, as it did 
below, on Carroll v. Chesapeake & Ohio Coal Agency Co. (C. C. A. 
4) 124 Fed. 305, 61 C. C. A. 49. In that case, which was an appeal 
from a refusai to dissolve an injunction, the plaintiff corporation, en- 
gaged in the business of selling coal and coke, had contracts with 
défendant coal companies by which it was to take and pay for their 
product at the mines, to furnish transportation, and sell at priées fixed 
by the companies, receiving a stipulated sum per ton for its services. 
By the terms of the contracts the défendant companies were not liable 
for damages for failing to furnish coal or coke to plaintiff where such 
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failure was caused by strikes. In reliance on such contracts, plain- 
tiiï had contracted for the sale of large quantities of coal and coke, 
which could only be supplied by the mines of the défendant com- 
panies, and which the latter were prevented from furnishing by the 
acts of the individual défendants, who were conducting a strike among 
the miners, and who by intimidation and threats prevented others 
from working in the mines. It was held that the bill showed an in- 
terest in plaintiff so différent from that of the coal companies as to 
entitle the plaintiflf to maintain the suit in its own right, independently 
of those companies, and that the latter could not be aligned with 
plaintifï to defeat jurisdiction. 

Assuming that the CarroU Case was properly decided, yet the 
différences between that case and this are radical. There the plain- 
tifï could not control the coal companies; the latter were alleged ta 
be irresponsible, and injunction was asked to restrain them from 
allowing the individual défendants or others to do acts tending ta 
interfère with the working of the coal companies' employés. The 
court's opinion commented upon this prayer. Hère, as already said, 
there is no such prayer, and no suggestion of insolvency ; and plaintifï 
can absolutely control the action of the défendant company. There 
the plaintifï was, at the most, the sales agent of the coal companies ; 
hère the relations were quite différent. PlaintiflE's contracts with the 
government and others are made parts of its contracts with the de- 
fendant company, which, if the contracts are not fulfilled, must suf- 
fer in direct correspondence with plaintifï. There a distinction was 
drawn between the injuries sufïered by the plaintifï and the com- 
panies, respectively, in that the former, by its failure to obtain coal 
and coke, would not only incur heavy and immédiate pecuniary loss 
but sufïer utter destruction oï its business; while the latter would 
sufïer merely an interruption in the profits, which, as they still had 
the mines, they could recoup when work was resumed. Indeed, if 
the priées of coal had increased, it was to the interest of the coal 
companies to escape from their contracts, without liability, through 
the médium of the strike. Hère the différences between the injuries 
to plaintiff and the défendant company, respectively, are largely, if not 
entirely, of degree. Hère there is no claim of fault on the part of 
the défendant company; there, in commenting on the alleged mis- 
joinder of the coal companies as défendants, the court distinctly 
recognized the possibility of actual fault on their part, saying: 

"It is the duty of the coal companies to hâve the mines worked ; that of the 
individual défendants not to obstruct this opération. Dlscharging their duty, 
the coal companies should exhaust effort in obtaining worlters for their mines, 
and in restrainlng and preventing the obstruction of the work. Non constat 
that the action of the Individual défendants may not hâve been taken because 
of some acts of omission or commission on the part of the coal companies. 
At least complainant has the right to know about this, and the coal com- 
panies hâve the right to disavow and disprove it. Until this is done, the 
fault may lie with the coal companies and the individual défendants, with 
either or both." 

We cannot accept the CarroU Case as an authority for jurisdiction 
hère. The instant case is such as to make its failure for lack of juris- 
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diction unfortunate; but the conclusion that jurisdiction was lacking 
seems inévitable. 

It results that the order complained of must be reversed, and the 
record remanded, with directions to dismiss the bill. 
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(Circuit Court of Appeals, Slxth Circuit. Aprll 8, 1919.) 

No. 3210. 

1. Pebjtjry ®=>29(4) — Vabiance. 

An indictment for perjury under Comp. St. § 1687, whlch averred that 
the oath was taken by accused "before" a District Judge named, held 
supported by proof that the oath was taken In open court presided over by 
such judge, and was admlnlstered by Ihe deputy clerk of the court. 

2. Ceiminal Law ig=1186(4)— Reveksal— TECHNrcAL Erboe — Vabiance. 

Assuming that an indictment for perjury must be construed as averring 
that the oath was admlnlstered by the judge, whereas the proof was 
that it was admlnlstered by the deputy clerk in open court, the varlance, 
where not prejudlcial to défendant, Is not ground for reversai, under Ju- 
diclal Code, § 269, as amended by Act Feb. 26, 1919, which requlres the 
court on any wrlt of error to glve judgment on the entlre record, "without 
regard to technlcal errors, defects or exceptions which do not afCect the 
substantial rights of the parties." 

8. Pebjijht <S=9(1) — Jubisdiotion or Court. 

False swearîng by a witness on hearing of a motion for preliminary 
injunctlon in a fédéral court held to constltute perjury, where the bilt 
alleged facts showing dlversity of citizenship which gave the court juris- 
diction, although the testimony developed an Identity of interest, be- 
tween complainant and one of défendants whlch required the latter's 
alignment with complainant and defeated jurisdiction. 

4. Ceiminal Law ®=».365(3) — Evidence — Kes Gest^. 

Where, in a trial for perjury, it became an issue of fact whether défend- 
ant assaulted and struck another durlng a strike, testimony that imme- 
diately after strlklng such person défendant followed up and struck his 
companion, who was assoclated with him in work, held admissible as part 
of the res gestse. 

5. Ceiminal Law ®=>1159(2) — Review on Eeeoe — Sufficienct op Evidence. 

Where there is substantial testimony supportlng the verdict in a crlmi- 
nal case, it cannot be disturbed by an appellate court on the ground of in- 
sufficlency of évidence. 

In Error to the District Court of the United States for the Southern 
District of Ohio ; Howard C. HoUister, Judge. 

Criminal prosecution by the United States against William West. 
Judgment of conviction, and défendant brings error. Affirmed. 

Robert J. Shank, of Hamilton, Ohio, for plaintifï in error. 
James R. Clark, Asst. U. S. Atty., of Cincinnati, Ohio. 

Before KNAPPEN and DENISON, Circuit Judges, and EV- 
ANS, District Judge. 

^ssFor other cases see same topic & KEY-NUMBER in aU Key-Numbered Dlgests & Indexes 
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KNAPPEN, Circuit Judge. On September 14, 1917, the Niles- 
Bement-Pond Company, which was interested in the Niles Tool 
Works Company, of Hamilton, Ohio, filed bill in equity in the Dis- 
trict Court for the Southern District of Ohio, against an Iron Mold- 
ers' Union local and a large number of other défendants, including 
plaintiff in error herein, asking injunction (amongst other things) 
against threatening, intimidating, interfering with, assaulting, and 
applying abusive language to the tool company's workmen and oth- 
ers wishing to work for it, and from congregating in the streets of 
Hamilton, Ohio ; a strike, affecting the employés of the tool Com- 
pany, being then in progress. The tool company was made a de- 
fendant. On the hearing of the application for preliminary injunc- 
tion, plaintiff in error testified in open court that on the lOth day of 
September, 1917, he talked with a workman named Wise in front of 
the house of one Bruning, in Hamilton, telling Wise to join the 
union, that "your brothers are in there; why don't you corne over 
and be right, too," but denying that he said anything would happen 
to Wise if he did not do so, or that he struck Wise or any one else. 

An order for injunction made by the District Court was revers- 
ed by this court, with direction to dismiss the bill fpr lack of di- 
versity of citizenship, resulting from a necessary alignment of the 
tool company as coplaintiff with the Niles-Bement-Pond Company, 
due to their mutual interest in the injunction suit. Iron Molders' 
Union Local No. 68 et al. v. Niles-Bement-Pond Co. (No. 3146, decided 

by this court Nov. 6, 1918) 258 Fed. 408, C. C. A. . Meanwhile, 

plaintiff in error was indicted in the court below for perjury in so tes- 
tifying on the application for injunction. This writ is brought to re- 
view a conviction thereunder. 

[1] 1. The testimony on the trial of the perjury charge showed 
that the oath taken by plaintiff in error on the hearing of the injunc- 
tion application (over which Judge Sater presided) was actually ad- 
ministered in open court by the deputy clerk of that court. The in- 
dictment averred that the oath was taken before — 

"his honor, John R. Sater, a legally appointed, qualified and acting TJnited 
States Judge for tlie Southorn District of Otiio, said court being a compétent 
tribunal and said Jolin B. Sater being a compétent officer and person before 
wtiora such oath Is authorlzed by ttie laws of tbe United States to be adrainls- 
tered." 

The statute (U. S. Comp. St. 1916, § 1687) provides that in an in- 
dictment for perjury: 

"It shall be sufflcient to set forth the substance of the offense chargea upon 
the défendant, and by what court, and before vvhom the oath was talcen, 
averring such court or person to hâve compétent authorlty to administer the 
same, ♦ *. * and without setting forth the commission or authority ot 
the court or person before whom the perjury was committed." 

The indictment was suflficient in form, and the deputy clerk had 
full authority to administer the oath in the court's présence. Comp. 
St. 1916, § 1337. It was not necessary to allège the name of the 
clerk who administered the oath or that of the judge who took it. 
United States v. Walsh (C. C.) 22 Fed. 644, 646; United States v. 
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Howard (D. C.) 132 Fed. 325, 335, 341. The act of the clerk, in 
the présence of the court, was the act of the court. United States v. 
Howard, supra, 132 Fed. at page 341. Apparently the word "and," 
italicized above, means "or." United States v. Walsh, supra. If there 
is merit in the objection that the évidence of the administering of 
the oath was insufficient, it can only be because of a fatal variance 
between the indictment and the proof. There was no variance what- 
ever, unless the indictment must be construed as alleging that Judge 
Sater personally administered the oath, as distinguished from be- 
ing the judge, "before" whom the oath was taken or "before whom" 
it was "authorized * * * to be administered." 

[2] It is not entirely clear that the indictment requires such con- 
struction. But, assuming that the intention was to charge that Judge 
Sater personally administered the oath, we think that, upon the rec- 
ord in this case, the variance was not fatal. Were there reason to 
believe that plaintiff in error was misled to his préjudice, in prépara- 
tion for défense or otherwise, by an allégation, express or implied, 
however unnecessarily made, that Judge Sater personally administeir- 
ed the oath, the case would be différent; but the record removes 
ail reasonable possibility of misleading or surprise, for not only 
was there no suggestion of that nature on the trial, but the testi- 
mony that the clerk administered the oath was received without ob- 
jection and was uncontroverted, and plaintiff in error expressly ad- 
mitted, as a witness, that he gave on the hearing of the injunction ap- 
plication the précise testimony introduced by the government through 
the stenographer who took it. The frame of the indictment is such 
as to preclude ail possibility of a second prosecution for the same 
offense. 

Section 1691 of the Compiled Statutes provides that — 

"No indictraent * * * shall be deemed insulUcient, nor sliall the trial, 
judgraent, or otlier proceedlng thereon be allected by reason of any defect or 
imperfection In matter of form only, vvhich shall not tend to the préjudice of 
the défendant." 

And section 269 of the Judicial Code (Act March 3, 1911, c. 231, 36 
Stat. 1163 [Comp. St. § 1246]), as amended February 26, 1919 (40 
Stat. 1181, c. 48), déclares that— 

"On the hearing of any » * * ^rit of error • * • In any case, civil 
or criminal, the court shall glve judginent after an examlnatlon of the entii'e 
record before the court, without regard to techhical errors, defects, or excep- 
tions which do not affect the substantial rlghts of the parties." 

While neither of thèse sections attempts to sanction a violation 
of substantial rights, or to disregard préjudice (Markham v. United 
States, 160 U. S. 319, 16 Sup. Ct. 288, 40 L. Ed. 441), yet an imma- 
terial and nonprejudicial variance between allégation and proof is 
not cause for reversai. See Matthews v. United States, 161 U. S. 
500, 16 Sup. Ct. 640, 40 L. Ed. 786, where a variance of one day in 
the date on which the testimony was alleged to hâve been given in 
open court trial was held immaterial ; Hogue v. United States, 192 
Fed. 918, 114 C. C. A. 11, where an obviously clérical mistake in 
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using the name "clerk," instead of "court," was held not vital, the 
court failing "to find by such mistake that plaintifï in error was in 
any wise misled or prejudiced" ; Daniels v. United States, 196 Fed. 
459, 464, 465, 116 C. C. A. 233, where we held that évidence that 
bankrupt may hâve owed the payée $200 was not a material var lance 
from the charge in the indictment that the debt owed did not exceed 
$50, the exact amount not being material; and see United States v. 
Howard, supra, where it was held (132 Fed. 334, 335) under what 
is now section 1691, supra, that leaving blank the day of the month 
on which the perjury was alleged to hâve been committed did not 
vitiate the indictment. 

In our opinion, the objection of variance is without substance. 

[3] 2. On the trial of the perjury charge below there were intro- 
duced the Niles-Bement-Pond Company's pétition (or bill) for in- 
junction; the motion to dismiss made by défendants other than the 
tool Works, on the ground, among others, of lack of diversity of 
citizenship; the plea of abatement of the défendants other than the 
tool Works, alleging lack of jurisdiction by reason of collusion be- 
tween the Niles-Bement-Pond Company and the tool works to give 
such jurisdiction; and the orde^ allowing the prehminary injunction 
from which the appeal was taken to this court. The motion to dis- 
miss was denied before the hearing of the application for temporary 
injunction was taken up. The plea in abatement does not appear to 
hâve been formally passed upon. 

Plaintifif in error contends that the record showed no jurisdiction 
in the court below over the hearing of the injunction application, 
that plaintifï in error thus could not hâve been guilty of perjury, and 
that his motion to dismiss should bave been granted. The décision 
of this court, since the conviction below, directing the dismissal of 
the bill for lack of jurisdiction is invoked. 

It is the well-established gênerai rule that perjury cannot be predi- 
cated of a false oath in a proceeding before a court which had no 
jurisdiction to inquire into the matter which was the subject of that 
proceeding,^ as, for example, where the proceeding in which the 
oath was taken was one whoUy unauthorized by law (State v. Gates, 
107 N. C. 832, 12 S. E. 319), or where it did not appear that there 
was pending any writ or entry forming the basis for the testimony 
{State v. Hanson, 39 Me. 337), or where the spécial tribunal before 
whom the testimony was taken was illegally appointed and without 
authority to act (Com. v. Hillenbrand, 96 Ky. 407, 29 S. W. 287), or 
where testimony was taken under a wrongly assumed authority to 
try a case on its merits rather than merely to take the examination 
of a party (Hamm v. Wickfme, 26 Ohio St. 81). 

To this gênerai rule there are a number of limitations, as, for ex- 
ample, where a court has jurisdiction of the subject-matter and of 
the parties, and the testimony given is material to the inquiry then 
before the court, false swearing is perjury, although the proceed- 

1 See note to Morford v. Oklahoma, 54 L. E. A. 513, on "Perjury as Affected 
by Invalidlty oî Proceeding In Which Testimony Is Taken." 
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ings may be so îrregular or erroneotis as to require reversai on appeal 
(State V. Walton, 53 Or. at page 567, 99 Pac. 431, 101 Pac. 389, 102 
Pac. 173 and cases there cited) ; and perjury may be committed on a 
trial under an indictment which is afterwards held insufficient (State 
V. Rowell, 72 Vt. 28, 47 Atl. 111, 82 Am. St. Rep. 918); and there 
may be jurisdiction in the absence of proof of facts dehors the rec- 
ord, which would be defeated by the présence of such proof (State v. 
Ridley, 114 N. C. 827, 19 S. E. 149). 

It follows that, although a court may not hâve jurisdiction to pro- 
ceed to judgment, it may hâve jurisdiction to take cognizance of a 
case in the first instance and until the facts showing lack of juris- 
diction appear ; and testimony given on a record showing jurisdic- 
tion is none the less perjury because facts later appear defeating 
jurisdiction, as, for instance, in suits for divorce in which the rési- 
dence of a party within the state is necessary to relief or, in some 
cases, even to the jurisdiction of the court, false swearing to a bill 
showing such résidence or jurisdiction, or false testimony in a suit 
under such bill, is perjury although it turns out that the right to re- 
lief, or even jurisdiction, is defeated by the absence of the asserted 
résidence (People v. McCafïrey, 75 Mich. 115. 42 N. W. 681; 
Stewart v. State, 22 Ohio St. 477; Markey v. State, 47 Fia. 38, 37 
South. 53). 

Décisions in cases where the court has jurisdiction over the par- 
ties and over the subject-matter are not necessarily in point ; and the 
same is true of cases holding that lack of jurisdiction over the per- 
son has been waived. We must reckon with the fact that the jurisdic- 
tion of the District Court was entirely dépendent upon diversity of 
citizenship, and that lack of jurisdiction was not the subject of waiv- 
er. Interior Construction Co. v. Gibney, 160 U. S. at page 219, 16 
Sup. Ct. 272, 40 L. Ed. 401. For the purposes of this opinion, we as- 
sume that the case is the same as if the District Court had itself, at 
the conclusion of the testimony, dismissed the suit for lack of ju- 
risdiction, instead of making the order for injunction. We shall also 
assume that, if the pétition for injunction had conclusively shown 
upon its face a lack of diversity of citizenship, the alleged false testi- 
mony would not amount to perjury. 

The situation, however, is this: The pétition for injunction in 
terms alleged diversity of citizenship between the Niles-Bement-Pond 
Company and the tool works. It set out the plaintiff's interest in 
and relations to the strike and the grounds on which its claim to re- 
lief are based in substance as given in the paragraph relating thereto 
on page 2 and the early part of page 3 of our opinion in No. 3146, 
supra (258 Fed. 409). But of the many facts otherwise enumerated on 
page_3 of that opinion (258 Fed. 409, 410) the only one appearing in the 
pétition is this : 

"The plaintiff Ms practically the exclusive sale of the output of sald [tool] 
Company, selling approximately 95 per cent, of the products manufactured by 
that Company, and has a large ownership of the stock of the défendant Com- 
pany." 

We think the pétition, standing alone, was not subject to motion 
to dismiss for lack of diversity of citizenship. The Niles-Bement- 

258 F.— 27 
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Pond Company's right to the exclusive sale of the tool company's 
output, and the former's interest in the latter's performance of sub- 
sisting contracts, tended to show an independent right to file a bill 
for relief ; and the mère f act of its large ownership of stock in the 
tool Company did not necessarily make the latter company merely 
a subsidiary of the former, nor did it amount to an assertion that 
the latter is actually dominated and controlled by the former. C, M. 
& St. P. R. R. V. Minneapolis Ass'n, 247 U. S. at page 500, 38 Sup. 
Ct. 553, 62 L. Ed. 1229; Bigelow v. Calumet & Hecla Min. Co. (C. 
C. A. 6) 167 Fed. 721, 94 C. C. A. 13. True, the failure of the bill to 
ask relief against the tool company (unless by the clause in the prayer 
"that the plaintifï recover of the défendants its damages suffer- 
ed" — the bill elsewhere characterizing the tool company as the "de- 
fendant company"), and (as we held in No. 3146) its failure to 
State a case for such relief strongly suggested that the tool company 
was made a défendant merely for the purpose of giving a fictitious 
appearance of jurisdiction. But the bill was amendable in thèse re- 
spects (if the facts would justify, People v. McCaiïrey, supra), even 
on the hearing of the plea in abatement, and, being so amendable, 
did not conclusively show lack of jurisdiction to hear the application 
for temporary injunction, even though, as it finally turned out, the 
facts would not justify amendment in thèse respects. 

Upon the hearing of the injunction application plaintifï in error 
was sworn as a'witness. It was in the course of that examination 
that the alleged false testimony was given. During the hearing of the 
înjunction application the other facts recited on page 3 of our opinion in 
No. 3146 (258 Fed. 409, 410) were developed, which contributed largely 
to our conclusion of identity of interest in fact between the two corpora- 
tions. Probably no one would doubt the court's jurisdiction to take 
testimony directly upon the question of that jurisdiction (Markey v. 
State, supra) ; but we think it clear that the court had jurisdiction to 
receive testimony in a single hearing upon the merits of the applica- 
tion for injunction in connection with the subject of its own jurisdic- 
tion, and that false testimony relating to the merits, in the connec- 
tion stated, would constitute perjury equally as if aimed directly at 
jurisdiction. The alleged false testimony was material to the issue 
on the merits. We cannot think that the question of jurisdiction to 
take plaintifï's testimony, and thus the question of perjury or no 
perjury in giving it, could dépend upon the subséquent affirmative 
conclusion, largely ffom testimony dehors the record, that the actual 
diversity of citizenship between plaintifï and the tool company, alleg- 
ed in the bill and existing in fact, failed to give jurisdiction because 
of identity of interest between those parties. 

[4] 3. The alleged assault on Wise occurred while he, Reichel, and 
a few other molders were being escorted by guards from the works 
to their respective homes, accompanied by a large and excited crowd 
said to contain several hundred people. There was testimony that 
Wise and Reichel were together until Wise was stopped and was 
engaged in conversation, and was subsequently struck by plaintifï 
in error, in front of Bruning's gâte on Third street ; Reichel having 
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meanwhile moved south in the crowd to an alley called Race 
Street, which formed the southern boundary of the Bruning lot. 
Against objection of irrelevancy and incompetency, the government 
was permitted to show that plaintiff in error struck Reichel at the 
alley at a point, according to the varying statements of witnesses, 
from 15 to 50 feet from Bruning's gâte. The trial judge, in a charge 
to which no exception was taken, instructed the jury that the issue 
was merely "what took place between [plaintiff in error] and Cari 
Wise in front of Bruning's house on the lOth of September, and 
what was there said and done," and that plaintiff in error should be 
acquitted "if he did not hit Wise at that time and place"; that he 
was not on trial for striking Reichel, and that the testimony concern- 
ing the alleged striking of the latter was admitted "for the purpose 
of letting the jury see the whole scène and what was taking place at 
that time, because whatever happened, happened within a very short 
time, there is évidence tending to show. So what was going on, and 
the circumstances under which the conversation took place between 
Wise and West, and as reflecting upon the conversation and the 
credibility of the witnesses." 

The question is whether the alleged assault on Reichel falls within 
the rule which admits proof of acts committed as a part of the same 
transaction or a continuation of the main transaction, for while plain- 
tiff in error was not on trial for assault or threats, but for perjury, 
the issue of fact was the same, viz. whether the alleged assault and 
threats were actually made, and on this issue the rule of évidence 
(vould be the same. A correct statement of the rule of res gestse and 
its limitations is found in 16 Corpus Juris, 572-574, which we quote 
in the margin.^ Whether or not the rule of res gestse applies hère 

2 "I. Res Oestce. 1. In General. — Mattera constituting a part of the res 
gestœ are admissible In évidence, the rules as to admlsslblllty, and as to what 
constltutes the res gestse, being the same in criminal as in civil cases. The 
res gestœ Is not confined to the act charged, but Includes acts, state- 
ments, occurrences, and circumstances formlng a part or a continuation 
of the main transaction. Conversely, matters so separated or dlsconnected In 
point of time or clrcumstance from the act charged as not to be a part of a 
continuons transaction are no part of the res gestie of the act. While the 
question of res gestas dépends in a great measure on the circumstances of each 
case, especially as regards the matter of time, and a certain measure of discré- 
tion is vested in the trial court, certain gênerai prlnciples are regarded as well 
settled. For an act or déclaration to be included in the acconipanylng cir- 
cumstances vFhleh may be glven in évidence with the principal fact or trans- 
action, there must be a principal fact or transaction, the Idea of res gest» 
presupposlng a main fact ; and to be admissible as part of the res gestre the 
act or déclaration must be substantlally contemporaneous wlth the main fact, 
must spontaneously spring out of It, must tend to lllustrate, elucidate, or char- 
acterize it, must so harmonlze and be connected with it as obvlously to con- 
stltute one transaction, and must not in eiïect be a mère narrative of a past 
occurrence. However, the word 'contemporaneous', as employed in the rule, 
Is not to be taken in Its strict meaning, nor is time the only criterion for deter- 
minlng whether a thing said or done Is part of a given transaction, although 
closeness in point of time Is an élément for considération ; the ultlmate test is 
spontaneity and loglcal relation to the main event, and where an act or décla- 
ration springs out of the transaction while the parties are still laboring under 
the excitement and straLn of the clrcumstance and at a time so near it as to 
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dépends on whether the record would reasonably support a conclusion 
that the alleged assaults on Wise and Reichel were, in effect, parts 
of one and the same transaction, and substantially contemporaneous. 

There was testimony that while plaintiflf in error was talking to 
Wise, after calling him a "scab" and threatening to "get him" if 
he returned to work the next day, some one in the crowd around 
Reichel called out "Hit him," whereupon plaintiff in error struck 
Wise and went hurriedly to the place where Reichel was apparently 
already under assault, and there struck Reichel. According to this 
testimony, the différence in time between the two alleged assaults was 
not necessarily more than a very few seconds. Considering ail the 
évidence in the case, including the attempt (which it was open to the 
jury to infer) on the part o£ strikers and strike sympathizers to pre- 
vent opération of the works, the occasion for the gathering of the 
crowd, its hostility generally toward employés persisting in remain- 
ing at the works, and the permissible inference that plaintiff in er- 
ror, who was a member of the Molders' Union local, was a strike 
sympathizer, we think it would support a finding that the two al- 
leged assaults were practically contemporaneous, and were parts of 
one and the same transaction. This being so, it was not error to ad- 
mit it or to refuse to instruct the jury not to consider it. 

This view is specifically supported by Smith v. State, 88 Ala. 73, 
76, 7 South. 52, 53, where in a prpsecution for murder it was said 
that the act of the défendant, after inflicting a death wound on the 
deceased, in pursuing the latter's companion, and firing at him as he 
ran, "was not only part of the res gestse, but tended strongly to show 
the hostile spirit under which he was acting"; May v. Common- 
wealth, 153 Ky. 141, 149, 154 S. W. 1074, where, in a prosecution for 
killing a woman, évidence that défendant killed the latter's husband, 
just before he killed her, was held admissible, not only as part of 
the res gestae, but because showing the unlawful intent or motive for 
killing the wife, and this notwithstanding the fact that défendant had 
already been convicted under a separate indictment for killing the 
husband ; State v. Schrum, 255 Mo. 273_, 277, 280, 164 S. W. 202, 
where défendant was charged with shooting first one man and then 
another whom he came upon together, the shooting of the second 
was held admissible as part of the res gestae upon the trial of the 
first; People v. Murphy, 276 111. 304, 306, 307, 321, 322, 114 N. E. 
609, where in a prosecution growing out of a raid upon some Greeks 
living in a railroad car, in which one was shot within the car and the 
other after, in the course of the mêlée, he had gotten outside the car, 
the testimony as to the second homicide was held admissible on the 
trial of the indictment under the first, conviction being had under 
each indictment; State v. McCahill, 72 lowa, 111, 116, 30 N. W. 553, 
33 N. W. 599, where in a prosecution for assault, growing out of a 
strike, évidence of threats against another party, made immediately 

preclude the Idea of délibération and fabrication, it is to be regarded as con- 
temporaneous within the meaning of the rule. In determlning what is ad- 
missible as part of the res gestse, no distinction usually Is, nor Indeed can be, 
drawn between statements and acts." 
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after the killing of deceased, was held compétent. For application 
of the rule to prosecutions for offenses otiier than assaults, see State 
V. McDowell, 61 Wash. 398, 403, 112 Pac. 521, 32 L. R. A. (N. S.) 
414, Ann. Cas. 1912C, 782, and cases cited; People v. Mead, 50 
Mich. 228, 231, 15 N. W. 95 ; Pirscher v. United States (C. C. A. 5) 
133 Fed. 526, 67 C. C. A. 660; Sartin v. State, 7 Lea, 679.8 

[5] 4. Finally, plaintifï in errer con tends that there was not enough 
substantial évidence of the untruth of his testimony in the injunction 
case to justify a finding of perjury beyond a reasonahle doubt. 

It is true that but two witnesses testified that plaintifï in error ei- 
ther struck or threatened Wise, and the testimony of thèse witnesses 
was directly disputed by that of seven or eight others. There were 
also other facts and considérations tending, in greater or less degree, 
to discrédit the testimony of each of the two witnesses referred to. 
Each, however, testified positively that plaintifï in error had both 
struck and threatened Wise. The situation raised, at the most, a 
question of credibility, and the credibility of witnesses and the trust- 
worthiness of their testimony are peculiarly questions for the jury. 
Rochford_ v. Pennsylvania Co. (C. C. A. 6) 174 Fed. 81, 83, 98 C. 
C. A. 105. If the jury believed thèse witnesses, there was substan- 
tial testimony sustaining the charge of perjury. The trial judge, 
who saw and heard the witnesses, denied a motion for a new trial 
on the ground, among others, that the verdict was not sustained by 
sufïicient évidence and was manifestly against the weight of the évi- 
dence. We cannot disturb the verdict for insufficiency of évidence. 
Kelly v. United States (No. 2978, decided by this court January 7, 

1919) 258 Fed. 392,. C. C. A. , and cases cited in note under 

paragraph 5; Matthews v. United States, 192 Fed. 490, 113 C. C. A. 
96. 

It results from thèse views that the judgment of the District Court 
should be afifirmed. 

s The government contends that the record shows that the alleged assault 
on Eeichel preceded that on Wise. If so, the évidence in question would be, 
if anything, even more directly in point. We thlnk the view that the alleged 
assault on Wise preceded that on Reichel is the better one ; but the question of 
priority Is not, in our opinion, hlghly Important. 
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In re C. JUTTE & CO. 

Appeal of GRIBBLE et al. 

(Circuit Court of Appeals, Third Circuit. June 19, 1919.) 

No. 2424. 

1. Banketjptct <S=>88(2) — Intebvention— Pétition. 

A pétition to intervene in a bankruptcy case, after an order of adjudi- 
cation or dlsmissal has been mâde, Is addressed to thie discrétion of tlie 
court. 

2. Bankruptcy <S=99 — Dismissal of Pétition— What Oonstittjtes. 

Tliougli a court of banltruptcy expressed an opinion indicating its pur- 
pose to dismiss an involuntary pétition, yet wliere no order of dlsmissal 
was drawn, as directed by the opinion, the pétition In banliruptcy is not 
dlsmissed, and remains pendlng. 

3. Bankbuptcy <S=>88(2) — Inteevention — Right to Intervene. 

Where no order dismissing an Involuntary pétition in bankruptcy had 
been entered, though the trial court had expressed the opinion that it 
should be dismlssed, held that, under Banlcruptcy Aet July 1, 1898, § 59t 
(Comp. St. § 9643), declaring that creditors other than the original peti- 
tloners may at any tlme enter their appearance and joln in the pétition, 
such creditors might intervene, regardless of their lâches, so long as the 
pétition has not been formally dismlssed. 

Appeal from the District Court of the United States for the Western 
District of Pennsylvania ; W. H. Seward Thomson, Judge. 

In the matter of the bankruptcy of C. Jutte & Co. From an order 
dismissing the pétition of E. B. Gribble and another, creditors, for 
leave to intervene, they appeal. Reversed. 

A. Devoe P. Miller, of Pittsburgh, Pa., for appellants. 
Robert J. Dodds, of Pittsburgh, Pa. (George D. Wick and Reed, 
Smith, Shaw & Beal, ail of Pittsburgh, Pa., of counsel), for appellee. 

Before WOOLLEY and HAIGHT, Circuit Judges, and MORRIS, 
District Judge. 

WOOLLEY, Circuit Judge. The single question in this case con- 
cerns the right of creditors of an alleged bankrupt, other than original 
petitioners, to appear at any time before the décision of the issue bf 
bankruptcy and join in the pétition, under authority of section 59f 
of the Bankruptcy Act of July 1, 1898, c. 541, 30 Stat. 544, 561 (Comp. 
St. § 9643). 

The unexplained neglect of the appellants promptly to prosecute 
the right they now assert deprives them of every considération of 
equity. If the right still exists, it does so only by force of the statute 
construed very strictly with référence to the facts. 

In April; 1908, a pétition in bankruptcy was fiiled against C. Jutte 
& Company, a Pennsylvania corporation. In due course, the Com- 
pany filed an answer denying that it had engaged in any trade or pur- 
suit that brought it within the opération of the Bankruptcy Act. In 
September, 1ÇÔ8, the property of the company was sold under mort- 

®=5For other cases see same toplc & KEY-NUMBER in ail iCey-Numbered Dlgesta & Indexes 
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gage foreclosure, and the proceeds distributed to the holders of the 
accompanying bonds. Excepting the allowance in 1911 of a créditer 
to intervene and join in the pétition, nothing more was donc until 
April 22, 1912, when E. B. Gribble and Jane C. Jutte, owners of the 
Tug "Independent," the appellants in this case, petitioned for leave 
to intervene as creditors and join in the bankruptcy pétition. On rule 
to show cause, the alleged bankrupt opposed this pétition oh the ground 
that it was not indebted to the petitioners, and that, in any event, the 
pétition to intervene should be denied because of lâches. On July 19, 
1912, the court made an order of référence to a référée in bankruptcy, 
"to détermine whether the said petitioners, E. B. Gribble and Jane C. 
Jutte, doing business as the Tug "Independent," are creditors of said 
C. Jutte & Company." 

On September 13, 1912, with the référence of Gribble's and Jutte's 
pétition still outstanding, Judge Orr, sitting in the District Court, 
handed down an opinion on the issue of bankruptcy raised by the 
company's answer to the original pétition, in which he held that the 
alleged bankrupt, being engaged in the business of transportation, and 
not being "engaged principally in manufacturing, trading, printing, 
publishing, binding, or mercantile pursuits," was not such a corpora- 
tion as can be adjudged a bankrupt. He therefore held against the 
motion for adjudication. 

A year later, in October, 1913, the référée made a report on the or- 
der of référence. He found the alleged bankrupt indebted to Grib- 
ble and Jutte but in a lesser sum than they claimed, and found also, in 
view of the opinion of the court filed in September of the previous year 
holding that the alleged bankrupt corporation could not be adjudged 
a bankrupt, that Gribble and Jutte should not be allowed to intervene, 
but should be relegated to their right as creditors to file a new. pétition. 
On October 13, 1913, Gribble and Jutte filed exceptions to the report 
of the référée, first, as to the amount of the indebtedness found, and 
second, as to the disallowance of the pétition to intervene. Later, the 
exceptions were renewed (March 8, 1915), but were not pressed until 
July 2, 1918, when they were disposed of by Judge Thomson, sitting 
in the District Court, on an order overruling the exceptions and dis- 
missing the pétition to intervene on the ground of lâches. It was 
from this order (not from Judge Orr's order) that Gribble and Jutte 
took this appeal. 

[1-3] The appellants base their appeal on Section 59f of the Bank- 
ruptcy Act, which provides, that "creditors other than original pe- 
titioners may at any time enter their appearance and join in the pé- 
tition. * * * " Relying on the broad terms of this provision, the 
appellants claim, that, notwithstanding their seemingly inexcusable 
delay in entering an appearance, they hâve a right under the statute, 
being creditors, to appear "at any time" and join in the pétition of 
bankruptcy. The appellee, arguing as though the pétition in bankrupt- 
cy had been dismissed and as though the appellants claim a right to 
appear "at any time" thereafter, maintains that the allowance of a pé- 
tition to intervene in such a case is not based on a statutory right but 
is purely discretionary with the court and should be denied, unless 
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the application be seasonably made. The cases cited in support of the 
latter contention hold quite uniformly, that a pétition to intérvene 
after an order of adjudication or dismissal bas been made, that is, 
after the issue of bankruptcy bas been determined, is addressed to 
the discrétion of the court. In re First National Bank of Belle 
Fourche, 152 Fed. 64, 81 C. C. A. 260, 11 Ann. Cas. 355; In re Jem- 
ison Mercantile Co., 112 Fed. 966, 50 C. C. A. 641; In re Koenig & 
Van Hoogenhuyze (D. C.) 127 Fed. 891 ; 1 Loveland on Bankruptcy, 
467. But the rule of thèse cases, which no one questions, is not ap- 
plicable to this case, because, through inadvertence of counsel, or 
otherwise, Judge Orr's opinion was not followed by an order dis- 
missing the original pétition. We thus bave a situation in which the 
court has expressed its conclusion on the issue of bankruptcy but has 
not rèduced it to judgment. We are not unmindful of the distinction 
between the rendition of a judgment and the record of a judgment ren- 
dered. 15 R. C. L. 571, 572, 578. The trouble hère is that while the 
views of the court were expressed in an opinion indicating its pur- 
pose to render a judgment in accordance with them, no judgment has, 
in fact, been rendered. The last act of the court was the direction: 
"Let an appropriate order be drawn." None was drawn. Until the 
order is drawn and signed, the original pétition in bankruptcy is not 
dismissed. It remains pending, and so long as it is pending and the 
issue of bankruptcy is not disposed of by an order of adjudication 
or dismissal, creditors, other than original petitioners, stand where 
the statute places them, and they may, by authority of the statute as 
construed by the courts, intérvene and join in the pétition. In re Stein, 
105 Fed. 749, 45 C. C. A. 29 (C. C. A. 2d) ; In re Charlestown Light 
& Power Co. (D. C.) 183 Fed. 160; In re Lutfy (D. C.) 156 Fed. 873 ; 
In re Plymouth Cordage Co., 135 Fed. 1000, 68 C. C. A. 434 (C. C. 
A. 8th). Advantageous as would be the application of the doctrine 
of lâches to this case, we find nothing in the statute or in the cases con- 
struing the statute, which indicates that tardiness or delay deprives 
creditors, other than the petitioners, of the right to avail themselves 
of the original pétition at any time during its pendency. 

In reaching the conclusion to which we are driven, we realize that 
in this case we are running very nearly counter to the maxim : Lex 
nil f rusta facit. We wish, however, to make it clear, that, as this ap- 
peal is only from Judge Thomson's order, our décision affects in no 
way the views of Judge Orr as expressed in bis opinion, and limits 
in no degree his freedom of action in dealing with the matter as it has 
been presented to him, or as it may again be presented to him. 

The order dismissing the appellants' pétition to intérvene is reversed. 
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SNARE & TRIEST CO. v. ST. PAUL ETRE & MARINE INS. CO. 

(Circuit Court of Appeals, Second Circuit. April 16, 1919.) 

No. 179. 

1. Insurance ®=272 — Application foe Marine Insurance — "Docked." 

The word "docked," as used in application for marine Insurance, held 
not to be ambiguous, but to mean dry-docked. 

2. Insurance ®=>265 — Marine Insurance — Action on Policy. 

A statement in an application for a marine policy on a vessel, "war- 
ranted docked and overhauled," not carried into the policy, is a repré- 
sentation only, and in an action at law on the policy may be shown to 
hâve been substantially performed. 

3. Insurance <S=3255 — Représentation in Application — Matebiauty. 

Where the underwriter requests information in the application whleh, 
when given, amounts to a représentation, such answer to a spécifie ques- 
tion is concluslvely presumed to be matcrial to the risk. 

4. Insurance <S=»312 — Marine Insurance — Peomissort Représentation. 

A représentation in an application for Insurance on a vessel during a 
voyage, that she will be dry-docked and overhauled before the voyage, is 
promissory, and a substantial compliance wlth it is sufficient to sustain 
the contract. 

5. Insurance ®=312 — Marine Insurance — Substantial Compliance with 

Promissory Représentation. 

A représentation in the application for a marine policy that the vessel 
would be dry-docked and overhauled before the voyage may be shown to 
hâve been substantially complied with by proof which warrants a tinding 
that, while not dry-docked, she was made entirely seaworthy, and was in 
as good condition as she would hâve been made if dry-docked. 

In Error to the District Court of the United States for the South- 
ern District of New York. 

Action by the Snare & Triest Company against the St. Paul Fire 
& Marine Insurance Company. Judgment for défendant, and plain- 
tiff brings error. Reversed. 

In October, 1913, the Snare Company (plaintiff hère and below) owned a 
certain scow lying at the time in the harbor of Havana, Cuba, where she had 
been for some tlrae. Plaintiff employed Johnson & Higgins to procure marine 
Insurance on this scow, which they intended to bring back to the United 
States. Thèse brokers made written application on behalf of plaintiff to the 
gênerai agent of défendant Insurance company for $4,000 on huU, etc., of 
scow, to cover "at and from Havana to Charleston direct or otherwise (in) tow 
(of) the Barnett," a tug. 

This application the Insurer declined until It had been amended or changea 
by the insertion of the foUowing words; "Warranted dkd and overhauled 
1913." As changed or amended, Insurance was granted, and one copy of the 
application was kept by the Insurer and the other dellvered to Messrs. Johnson 
& Higgins. The date of written application was October 9, 1913. On October 
16th the insured issued its "certificate of Insurance," under the "office policy" 
of defendant's gênerai agent, which certificate, for the purpose of this case, 
may be taken as the policy of Insurance. Neither in words nor substance was 
the phrase "Warranted dkd and overhauled 1913" Inserted or expressed in 
said policy. 

On October 30th the Barnett took this scow In tow and started from Havana 
to Charleston. Forty-eight hours after leavlng a storm arose, said to hâve 
been of great severity, which "flnally washed to pièces" the scow, which thus 
became a total loss. This action was brought to recover upon the policy. 

^ssFor other caies see same toplc & KET-NUMBBR in ail Key-Numtiered Digests & Index» 
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There was évidence tending to show that the scow had been thoroughly 
caulked, overhauled, and painted, hatches secured with tarpaulins and put in 
"seawortliy and * ♦ ♦ flrst-class condition" before starting upon tlie voy- 
age on whicli she was lost. But she had not been dry-docked in the year 1&13, 
and before leaving Havana. I3vidence was also Introduced or ofïered to 
show that the overhauling and repaîring of the scow put her in as good con- 
dition as she would hâve been had a dry doclc been used. 

The trial court took évidence tending to show that the word "dkd" was not 
only an abbreviation for "docked," but meant "dry-doclied," and refused to 
subnilt any question to the jury, except the authority of Johnson & Higglns 
to apply for or accept Insurance after making such représentation or warranty 
as is embodied in the phrase "Warranted dkd and overhauled 1913." The jury 
found in favor of the authority of Johnson & Higgins by rendering a gênerai 
verdict in favor of défendant on the single question submitted to them. Plain- 
tiff took this writ. 

Hector M. Hitchings and J. Elmer Melick, both of New York City, 
for plaintiff in error. 

Oscar R. Houston and Harrington, Bigham & Englar, ail of New 
York City, for défendant in error. 

Before WARD, ROGERS, and HOUGH, Circuit Judges. 

HOUGH, Circuit Judge (after stating the facts as above). [1] 
While under the jury's verdict we must hold that the word "docked" 
meant "dry-docked," we are of opinion that under the other circum- 
stances shown no évidence was necessary to reach this conclusion. 
The acceptance of the application closed the contract for insurance; 
when and as approved by the insurer or his agent it was in substance 
a "binder" (Muller v. Globe, etc., Co., 246 F. 759, 159 C. C. A. 61), 
although no formai paper called a binder was in this case issued — a 
practice frequently f ollowed. The word "docked," when used in such 
an instrument, is not ambiguous, but clear and précise, and needs no 
paroi évidence to explain it. Hearn v. New England, etc., Co., 3 
Cliff. 318, Fed. Cas. No. 6301. The word meaiit "dry-docked." 

[2] But the insurance contract was not permitted to remain in the 
inchoate form of approved application or binder. A policy was issued 
and in force before the beginning of the voyage upon which the scow 
was lost, and into that policy the phrase out of which this controversy 
arose was not carried ; it never became a part of the policy of marine 
insurance upon which this action is brought. As was held in Dow v. 
Whetten, 8 Wend. 160: 

"The * * * application for insurance is admissible In évidence to show 
the Intention of the parties. In a court of law it is proper évidence only to 
show a misrepresentation ; in equity it may be used to correct the policy." 

This being an action at law, the words in question must be treated as 
a représentation only. A warranty, being a part of the policy, must 
be strictly and literally performed. Hazard v. New England, etc., 
Co., 8 Pet. 580, 8 h. Ed. 1043. But "a. représentation to the under- 
writers need only be substantially. performed." Pawson v. Watson, 2 
Cowper, 785. See, also, Gow on Marine Insurance (3d Ed.) p. 266, 
and Hughes v. Union, etc., Co., 8 Wheat. 307, 5 L. Ed. 620. 

[?J In consîdering the eflfect of a représentation upon a policy of 
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Insurance, the first inquiry is as to its materiality, and the point has 
been "much cons'idered whether the materiality of a misrepresenta- 
tion or a concealment is a question of law which the court détermines 
or a question of fact to be submitted to the jury." Parson on Marine 
Insurance (Ed. of 1868) vol. 1, p. 463. But where the underwriter 
requests the information, which when given amounts to a représenta^ 
tion, such answer to a spécifie question is conclusively presumed to 
be material to the risk.' Kerr v. Union, etc., Co., 130 Fed. 415, 64 
C. C. A. 617. 

[4] The évidence in this case is at least sufïiciently fuU to warrant a 
jury in finding that the meaning and intent of this représentation was 
that the scow to be insured would be "dry-docked and overhauled" 
before she started upon her voyage from Havana to Charleston in tow 
of the Barnett. Such a représentation is promissory, and vve adopt 
the ruling of Wallace, J., in Lunt v. Boston, etc., Co. (C. C.) 6 Fed. 
562, that a substantial compHance with a promissory représentation is 
sufficient to sustain a contract for marine insurance. 

[5] This brings us to the question whether an overhaul without dry- 
docking, which did as matter of fact make the scow entirely sea- 
worthy, and which was as thorough an overhauHng or reconditioning 
as could hâve been given to the vessel if put in dry dock, is or can be 
a substantial compliance with the admitted représentation hère in 
controversy. 

The exact question has not apparently been considered in any re- 
ported case; but, having regard to what was indicated as a substan- 
tial compliance in the Lunt and Pawson décisions, supra, we feel jus- 
tified in holding that there may be, and there is in this record, évidence 
tending to show that the scow was, at and before voyage commenced, 
substantially in the condition of seaworthiness indicated or defined by 
the phrase "to be dry-docked and overhauled." 

We express no opinion on this matter of fact. Most modem suits 
on policies of marine insurance are in admiralty, and the court déter- 
mines the facts as well as the law ; but whether a compliance is sub- 
stantial or not is a question of fact, and therefore at-common law for 
the jury, subject always to such limitations as to materiality and rele- 
vancy of testimony as are by law imposed. 

Because the trial court refused to submit this question to the jury, 
we think error was committed. It may be noted that the point actual- 
ly sent to the jury, viz. the authority of the brokers, seems to us en- 
tirely immaterial in this case. If the brokers exceeded their authority 
or departed therefrom, they may be liable as unfaithful agents; but, 
in respect of procuring this insurance, whatever they did within the 
usual wide authority of such brokers was done by Snare Company. 

Further, this défendant is only liable, in an action on a policy, on 
the particular kind of policy issued and in suit. That the broker got 
a document not wanted does not per se vary or increase the liability 
of the insurer. 

Judgment reversed, with costs, and new trial ordered. 
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VIRGINIAN BT. CO. v. HALSTEAD.» 

(Circuit Court of Appeals, Fourth Circuit Aprll 24, 1919.) 

No. 1676. 

1. Masteb and Servant ®=5>286(15) — ^Action roB Injubt to Servant— Ques- 

tions FOB JUEY— SWITCH TABGET NEAB TBAOK. 

Where a brakeman, requlred In course of duty to mount the ladder 
on the slde of a movlng car, was injured by his foot belng struck by a 
swltch target six or seven Inches from the passing ladder, proof that the 
construction of the swltch was In accordance with the custom of rail- 
roads is évidence of due care, but not conclusive, and the court cannot 
hold as matter of law that so narrow a space was reasonably safe. 

2. Masteb and Servant <g=»286(l), 288(1) — ^Action fob Injuet to Servant — 

Questions fob Jury. 

In an action for injury to a brakeman, the questions of négligence and 
assumption of rlsk held properly submitted to the jury. 

In Error to the District Court of the United States for the Eastern 
District of Virginia, at Norfolk; Edmund Waddill, Jr., Judge. 

Action at law^ by Vernon Halstead, by Nora Halstead, his next 
friend, against the Virginian Railway Company. Judgment for plain- 
tifï, and défendant brings error. Affirmed. 

Walter H. Taylor, of Norfolk, Va. (Loyall, Taylor & White, of Nor- 
folk, Va., on the brief), for plaintiff in error. 

Thomas H. Willcox, of Norfolk, Va. (Earl W. White and Willcox, 
Cooke & Willcox, ail of Norfolk, Va., on the brief), for défendant in 
error. 

Before PRITCHARD, KNAPP, and WOODS, Circuit Judges. 

WOODS, Circuit Judge. [1] The plaintifï Vernon Halstead re- 
covered a judgment against Virginian Railway Company for injuries 
alleged to be the resuit of def endant's négligence. The facts are not in 
dispute. At the time of the accident, plaintiff was a brakeman in de- 
fendant's barney yard between Jamestown Boulevard and Sewell's 
Point, in Norfolk county. Va. In this yard cars loaded with coal are 
coUected and send by gravity to the scales and thence to the coal piers. 
For this movement it was necessary for the brakeman to throw the 
switch in order to shift the cars from one track to another, and then 
mount the moving car by a ladder and set the brakes. On August 26, 
1917, this duty was required of Halstead. He threw the switch, went 
between the switch and the track a few feet beyond the switch in the di- 
rection from which the' cars were coming, stepped on the ladder, and 
while puUing himself up to a standing position was struck on the 
ioot by the switch target as the cars passed. 

The défendant assigns error in the refusai to instruct the jury to find 
for défendant for lack of any évidence of négligence. The charge of 
negUgence dépends entirely on the uncontroverted f act that there was 
a clear space of only six to seven inches between the ladder and the 
switch target, alleged to be insufficient for the safety of the brake- 

^=9F0T other cases se« same toplc & KEY-NITMBER In ail Key-Numbered Dlgeats & Indexes 
•Certiorarl denled 250 U. S. — , 40 Sup. Ct. 10, 64 L. Bd — . 
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man mounting the car. Atkins, a former employé on the yard, testi- 
fied that the distance between the car and the target was unsaf e ; that 
he had so reported it to his superiors ; that some of the switches on 
the yard had been changed for that reason ; that he had been grazed 
by this target while standing on the ladder. Garrett, another em- 
ployé, testified that he had changed some of the switches because con- 
ductors and brakemen had complained of the danger, and he believed 
the clear space to be too small ; that he did not change this particular 
switch because the embankment was too narrow. There was also tes- 
timony that plaintifï's course in throwing the switch and stepping on 
the ladder was usual and proper. 

On behalf of défendant there was testimony to the efïect that a 
man standing straight in the stirrup will pass the target safely, but if 
he leans eut he is liable to be caught. Hanes, superintendent of this 
coal terminal, testified that the rod of the switch target was standard ; 
that the distance of the target from the track was the standard dis- 
tance used, not only by défendant, but by other railroads. 

The defendant's first position is that the construction of the switch, 
including the length of the switch rod, and the distance between the 
passing car and the switch target, was an engineering question, and 
that, since the construction was proved to be standard, the court 
should hâve held it to be reasonably safe as a matter of law, and 
therefore should hâve directed a verdict for the défendant. To sus- 
tain this position défendant relies on Tuttle v. Milwaukee Ry. Co., 
122 U. S. 189, 7 Sup. Ct. 1166, 30 L. Ed. 1114, wherein the court 
said: 

"We hâve carefuUy read the évidence presented by the bill of exceptions, 
and although it appears that the curve wàs a very sharp one at the place 
where the accident happened, yet we do not think that public policy requires 
the courts to lay down any rule of law to restrict a railroad company as to 
the curves it shall use in its freight dépôts and yards, where the safety of pas- 
sengers and the public is not involved; much less that it should be left to 
the varying and uucertain opinions of juries to détermine such an engineer- 
ing question. (For analogous cases as to the right of a manufacturer to 
choose the klnd of machlnery he will use In his business, see Richards v. 
Eough, 53 Mich. 212 [18 N. W. 785] ; Hayden v. Smithville Man. Co., 29 Conn. 
.548, 558.) The interest of railroad eompanies themselves is so strongly in 
favor of easy curves as a means of facilitatlng the movement of their cars 
that it may well be left to the discrétion of their officers and engineers in 
what manner to construct them for the proper transaction of their business 
in yards, etc. It must be a very extraordinary case, indeed, in which their 
discrétion in this matter should be Interfered with in determining their obli- 
gations to their employés. The brakemen and others employed to work in 
such situations must décide for themselves whether they will encounter the 
hazards incidental thereto ; and, if they décide to do so, they must be con- 
tent to assume the risks." 

In that case the brakeman was injured by the slipping of the draw- 
bars while he was coupling cars from the inside of a curve. The 
court further held that the tendency of the drawbars to slip on the 
curve was an obvious danger which the brakeman assumed. 

The language quoted must be accepted as an accurate statement of 
the law applicable to the facts of the case, but the doctrine must be 
strictly limited, unless we are to allow railroad experts to take away 
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fromjurîés and themselvës décide questions of théîr own négligence. 
As we had occasion to say in Norfolk & W. Ry^ Co. v. Gillespie, 224 
Fed. 316, 139 C. C. A. 552, the engineers may be the final judges of 
the proper construction of a curvè; but when the élévations and 
safeguards were proved, "the issue which was properly submitted to 
the jury was whether, considering the method of construction which 
the défendant had chosen to adopt, it was not négligence to require its 
engineers to fun over the curve at the speed required by the schedule." 
Union Pacific Ry. Co. v. O'Brien, 49 Fed. 538^547, 1 C. C. A. 354. 
So, in the présent case, the proper distance between the switch target 
and the passing car may be altogether an engineering question, under 
ordinary conditions. But jurors know as well as engineers the space 
that a man's body occupies and the way men usually handle them- 
selvës. Hence when, in the opération of cars and switches, brakemen 
are required to place their bodies between a switch target and a passing 
car, proof that the construction of the switch was in accordance with 
the custom of railroads is évidence of due care, but not conclusive 
évidence. The issue of what is a reasonably safe clear space is to be 
decided by the jury under ail the évidence, in the light of common ob- 
servation and expérience. Surely there is no principle which requires 
a court to say as a matter of law that a clear space of only six or sev- 
en inches was safe. 

[2] The évidence required the défense of assumption of risk to be 
submitted to the jury. Plaintiflf testified he had been working as a 
brakeman only about a month, and had never worked at this switch be- 
fore the time of the accident, that he did not know the distance from 
a passing car to the switch target, and that he had never been warned 
of the danger. It is true that the distance between the railroad track 
and the target was obvious, but that did not make obvious the dis- 
tance between the side of the car and the target. Seaboard Air Line 
Ry. Co. V. Horton, 233 U. S. 492, 34 Sup. Ct. 635, 58 L. Ed. 1062, L. 
R. A. 1915C, 1, Ann. Cas. 1915B, 475; Norfolk & W. Ry. Co. v. Gil- 
lespie, 224 Fed. 316-324, 139 C. C. A. 552; Gila R. Co. v. Hall, 232 U. 
S. 94, 34 Sup. Ct. 229, 58 L. Ed. 521. Nor was it plainly évident that 
the plaintiff without reason chose the dangerous place of mounting the 
car on the east side of the target, when there was a safe place on the 
west side after the car had passed the target, for he testified that the 
car would hâve reached the stopping place before he could hâve got 
up on the west side. The issues of négligence of défendant and as- 
sumption of risk and négligence of plaintiflf were properly submitted 
to the jury. 

Affirmed. 
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HUKTINGTON et al. v. DICKINSON et aL 

(Circuit Court of Appeals, Fourth Circuit. Aprll 18, 1919.) 

No. 1670. 

1. JUDGMENT <S==>747(1) — CONCLDSIVBNESS EjECTMENT — PER30N8 NOT PAB- 

TIES — LaNDLOBD and TENANT. 

Under Code W. Va. 1913, c. 90, § 35 (sec. 4103), providlng that a judgment 
in ejectmeut sliall be coiiclusive as to tbe riglit of possession upon tlie 
party agalnst whom rendered and ail persons claiming from, through, or 
under him, by title accruing after commencement of suit, a judgment 
against the tenant, in an ejectment suit to which the landlord is not a 
party, does not afCect the laudlord's ticle. 

2. Judgment <g=>684 — Conclusivenes8 — Pebsons Conoludkd. 

A judgment in a suit for the purchase money of land, allowing défend- 
ant therein crédit for a parcel in dispute as for a deficiency, because of 
a recovery in ejectment by a third person against vendor's tenant, Is not 
available as a flnding that plaintifE had no such title as vendee was 
bound to accept, in a subséquent action to recover the dlsputed parcel, 
brought against those claiming under plaiutiff in the ejectment suit. 

3. Equitt <S=s>436 — Commissionebs' Deeds — Effect. 

A release given by a commlssioner on order of the court coverlng a 
parcel of land, title to whlch was in dispute in a suit for the purchase 
priée, has the effect of a quitelaim deed under Code W. Va. 1913, c. 72, § 
3 (sec. 3780). 

In Error to the District Court of the United States for the Southern 
District of West Virginia, at Charleston; Benjamin F. Keller, Judge. 

Action in ejectment by John Q. Dickinson and another against Ara- 
bella D. Huntington and others. Judgment for plaintifïs, and défend- 
ants bring error. Affirmed. 

George J. McComas, of Huntington, W. Va. (Enslow, Fitzpatrick 
& Baker, of Huntington, W. Va., on the brief), for plaintiffs in er- 
ror. 

C. W. Campbell, of Huntington, W. Va. (John F. Brown, of Charles- 
ton, W. Va., and_G. W. McClintic, of Charleston, W. Va., on the brief), 
for défendants in error. 

Before PRITCHARD, KNAPP, and WOODS, Circuit Judges. 

WOODS, Circuit Judge. In the action of ejectment for several 
thousand acres of land, it turned out that the only controversy was 
over a triangular parcel containing 400 acres. Jury trial was waived, 
and the District Court found for the plaintifï. 

On October 24, 1794, Joseph Skiles under a Virginia land warrant 
entered 40,000 acres of land in Kanawha county ; but the warrant was 
not perfected into a grant until June 11, 1798. In the meantime, on 
November 11, 1794, John Steele under a like warrant entered 19,5(X) 
acres in the same county, and procured a grant therefor on December 
1, 1794. By stipulation it was agreed that défendants Arabella D. 
Huntington and others had a regular chain of title under the senior 
Steele grant of 1794; the plaintiff denying, however, that the land in 
controversy was embraced in the grant. It was also stipulated that 

$=sFor oUier caies «ee same topic & KBT-NUMBEB In ail Key-Numbered Digests & Indexes 
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the plaintiffs John Q. Dickinson and Mary D. Dickinson had a chain 
of title from the junior Skiles grant, embracing the land in dispute, 
regular in ail respects, except in the three particulars mentioned be- 
low. 

The reasoning of the District Judge leading to the conclusion of fact 
that the land in controversy was not covered by the Steele grant, and 
that it was covered by the Skiles grant, is so clear and convincing that 
nothing o£ value can be added to it. The défendants contend, how- 
ever, that even if it be true the land is not covered by the senior grant 
under which they claim, yet plaintiffs cannot recover possession un- 
der the grant to Skiles, for three reasons thus stated by counsel : 

"(1) They claim title through and under a deed from D. C. Gallaher, spé- 
cial commissioner, that is not legally sufflcient as a muniment of tltle. 

"(2) They claim under John D. Lewis and his heirs, who are estopped to 
dény the ownership by the plaintiffs in error of the Interlock in controversy. 

"(3) They are barred from a recovery in thls case by a recovery had by 0. 
P. Huntington against John Lewis Taylor, tenant of Norris & Olark, the 
grantees of John D. Lewis." 

For the sake of cleamess we take up first the third défense. In 
July, 1875, Collis P. Huntingfton, défendants' predecessor in title, re- 
covered by default a judgment in ejectment for the land in dispute 
against John Lewis Taylor, who entered as a tenant of John D. Lewis, 
plaintiffs' predecessor in title. Before the judgment in ejectment was 
obtained by Huntington, Lewis sold about 40,000 acres, including the 
land in dispute, to Norris & Clark. Neither John D. Lewis nor Nor- 
ris & Clark were parties to the action of ejectment. But, before the 
writ in ejectment was executed, first Norris & Clark, and then John 
Q. Dickinson and Mary D. Dickinson, after they acquired the title 
of Norris & Clark, intervened in the action of ejectment, and sought 
to prevent the exécution of the writ and secure a review of the judg- 
ment, on the ground that as claimants of title and possession they were 
not bound by the judgment, and should be allowed to appear and dé- 
fend the action against the tenant. Their applications were denied on 
the ground that the court had no jurisdiction to open the judgment 
after the expiration of the term in which it was entered. But in af- 
firming the judgment and denying the applications this court said: 

"The conclusion reached is without préjudice to the right of the plaintiffs 
in error to take such appropriate action as they may be advised to, looking 
to the recovery of the interests they hâve, if any, in the property in contro- 
versy, and we do not mean to express any opinion regardlng such future 
litigatlon, or any question that may arise therein." 

AU the détails of the long and complex litigation are set out in the 
opinion of the District Court and of this court. Dickinson v. Hunt- 
ington, 185 Fed. 703, 109 C. C. A. 523; Huntington's Devisees v. 
Taylor (C. C.) 156 Fed. 700. 

[1] Section 35 of chapter 90 (sec. 4103) of Code of West Virginia 
provides as to judgments in ejectment: 

"Any such judgment in an action of ejectment shall be conclusive as to 
the right of possession establisbed in such action, upon the party against 
whom It is rendered, and against ail persons clalmlng from, through, or under 
such party, by title aceruing after the commencement of such action," etc. 
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Under this statute this court has held that a recovery in an action 
of ejectment against a tenant to which the landlord is not a party does 
not adjudicate the title of the landlord. King v. Davis (C. C.) 137 
Fed. 198; Id., 157 Fed. 676, 85 C. C. A. 348. The judgment against 
the tenant, John L,ewis Taylor, therefore, did not affect the title of 
Norris & Clark, or of John D. Lewis, or the plaintiffs, claiming under 
them. 

[2] In a suit brought by John D. L,ewis against Norris & Clark for 
the collection of the purchase money of the conveyance to them of the 
large tract of land, Norris & Clark were allowed crédit at the acreage 
price agreed on for the 400 acres in dispute as a deficiency because of 
the recovery of Huntington against John Lewis Taylor, the tenant. 
CoUis P. Huntington ând the défendants claiming under him, not be- 
ing parties to that suit, would not hâve been bound had the court held 
that the title of Lewis was good, and they cannot avail themselves of 
a finding that Lewis did not appear to hâve such title as Norris & 
Clark should be required to accept. 

[3] As a resuit of the déduction of the price of the 400 acres in dis- 
pute in favor of Norris & Clark in their litigation with John D. Lewis, 
the court ordered Norris & Clark "to release" to the heirs of John D. 
Lewis the parcel of land described in the proceedings as the 400 acres 
recovered by Huntington. Upon their refusai to comply with the or- 
der, the court appointed D. C. Gallaher commissioner, and directed 
him on behalf of Norris & Clark "to make, acknowledge, and deliver 
to the heirs at law of John D. Lewis, purchaser at the sale aforesaid, 
a deed of release." Thereafter Gallalïer, commissioner, executed an 
instrument, as a, compliance with the order of the court, in which he 
undertook to grant and release the land to the heirs of Lewis. It is 
insisted that the commissioner had no authority to grant, and that a 
release did not carry the légal title to the heirs of Lewis. The point 
is disposed of by section 3 of chapter 72 (sec. 3780), Code of West 
Virginia, providing that a release shall hâve the effect of a quitclaim 
deed. 

The contention that the land was not sufficîently identified in the or- 
der directing the release is equally untenable. There was only one 
400-acre tract recovered by Huntington, and that was described in 
the action of ejectment of Huntington v. John Lewis Taylor. 

Affirmed. 
258 F.— 28 
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OAUGHMAN V. TJNITED STATES. 
(Circuit Court of Appeals, Fourtli Circuit. Aprll 1, 1919.) 

No. 1664. 

1. WiTNESSES <®=>414(1) — Pbosecutions Undeb Espionagb Aot— Ceedibu-itt 

OF ACCUSED — CORBOBORATION— AdMISSIBIUTY. 

In a prosecutlon for violating Espionage Act June 15, 1917, whereln 
défendant asserted that he had always been a loyal citizen, and that he 
hkd tendered bis services to the government in the war before charges 
were brought against hlm, It vvas error to exclude évidence as to vpbetàer 
he had recelved an acknowledgment from the government for ofCering 
hls services, and whether he had it wlth hlm; the case tuming on de- 
fendant's credibility. 

2. Cbiminal Law ig=338(l) — Pbosecutions ïob Violating Espionage Act 

— Evidence— Admissibility. 

In a prosecutlon for violating Esplonage Act June 15, 1917, testlmony 
by a wltness that he had been asked by the commissloner at the pre- 
llminary examination, if what he knew was not practically the same as 
that testified to by another wltness, and that he responded in the affirma- 
tive, and that such évidence was true, was Inadmissible, being irrelevant 
and collatéral. 

3. Cbiminal IjAw ©=3778(5) — Instructions — Espionage Act — Bueden of 

Pboof— Presumption of Innocence. 

In a prosecutlon for violating Esplonage Act June 15, 1917, an instruc- 
tion, at the close of an extended charge, that a man "cornes in clothed 
wlth the presumption of innocence, and that presumption continues un- 
tll, in the opinion of the jury, the évidence Is sufflcient to show that he 
Is gullty beyond a reasonable doubt, and from that tlme the burden is on 
him to establlsh hls innocence," was mlsleadlng and prejudicial; the 
burden always belng on the prosecutlon. 

In Error to the District Court of the United States for the East- 
ern District of South Carolina, at Charleston; Henry A. Middleton 
Smith, Judge. 

Joseph M. Caughman was convicted of violating Espionage Act 
June 15, 1917, and he brings error. Reversed. 

George B. Timmerman and G. T. Graham, both of Lexington, S. C. 
(Timmerman, Graham & Callison, of Eexington, S. C., on the brief), 
for plaintifï in error. 

J. Waties Waring, Asst. U. S. Atty., of Charleston, S. C. (Francis 
H. Weston, U. S. Atty., of Columbia, S. C, on the brief), for the 
United States. 

Before PRITCHARD, KNAPP, and WOODS, Circuit Judges. 

KNAPP, Circuit Judge. The indictment on which plaintiff in er- 
ror, herein called défendant, was tried contains six counts, each charg- 
ing a violation at Lexington, S. C, of the Act of Congress approved 
June 15, 1917 (40 Stat. 217, c. 30), commonly known as the Espionage 
Act. There was a gênerai verdict of guilty, with recommendation to 
mercy, and the case cornes hère on writ of error. 

As the testimony in support of the séveral counts was clearly sufïi- 
cient for submission to the jury, we pass by the assignments of error 
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based on refusai to direct a verdict for défendant, and take up for 
brief discussion certain other rulings of the trial court which are made 
the subject of exception. 

Testifying in bis own behalf the défendant stoutly denied the trea- 
sonable utterances imputed to him by the govemment's witnesses, and 
asserted that he had always been a loyal citizen. In proof of this he 
stated that he had volunteered and served in the army during the 
Spanish-American war, that he had purchased a Libertv Bond and 
made contributions to the Red Cross, and that he had tendered his 
services to the government in the présent war before thèse charges 
were brought against him. In connection with the latter statement 
the record shows: 

"Q. Did you get any acknowledgment from the govemment for offeriug 
your services? A. Yes, sir. Q. Hâve you got it with you? A. Yes, sir — 
which questions were ruled out hy the court, to whIch the défendant then and 
there excepted." 

[1] We think this évidence was improperly excluded. The case 
turned on defendant's credibility. This was emphasized by the learned 
judge in his charge to the jury, when he said: 

"But you hâve a right to consider the fact that he Is on trial, and that his 
testimony tends to acquit; and just as you hâve a right to consider animosity 
is a human weakness, which may sway a wltness, so, more strongly for you, 
you hâve a right to consider the credibility of the défendant, Caughman, that 
the désire to escape conviction and punishment may sway his testimony ; it 
does not prevent you from believing him, but you hâve a right to consider it 
in estimating his credibility." 

In short, the défendant was refused opportunity to prove conclu- 
sively, as he could bave done, the truthfulness of an important state- 
ment made by him, bearing directly on the question of his loyalty, 
and the jury were in effect told that they might disbelieve everything 
he said. Taking into account the nature of the accusation against him, 
and the difficulty of meeting it except by his own déniais, we are 
constrained to hold that the ruling hère considered was erroneous and 
prejudicial. 

[2] It appears that défendant had a preliminary examination before 
a commissioner, at which one Sawyer testified to certain disloyal déc- 
larations made by him at a time and place named. Taylor, another 
witness for the govemment, was présent and heard Sawyer's évidence. 
At the trial in the court below, and after the close of defendant's tes- 
timony, Taylor was recalled and permitted, over objection, to answer 
questions as f oUows : 

"Q. Did not the commissioner ask you what you knew about the case, or 
words to that efCect, and what was your reply? A. You asked me, Mr. Wes- 
ton, If what I knew in the case was practically the same as had been testi- 
fied to by Mr. Sawyer and his brother. I said, 'Yes, sir,' and Mr. Sloan asked 
If that was true. Q. And you said 'Yes'? A. Yes, sir." 

The record indicates that thèse questions were allowed because 
witnesses for défendant had testified that Taylor was not présent at 
the preliminary ; but this appears to bave been a mistake, as no such 
testimony is found in the bill of exceptions. However Ûiat may be, 
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we are aware of no rule of évidence which justified the inquîry. It 
clearly should hâve been excluded. The error was doubtless inad- 
vertent, and of itself can hardly be regarded as serious ; but it served 
to introduce at the last moment a purely collatéral and irrelevant mat- 
ter, which in the circumstances was liable to improperly aflfect the 
jury. 

At the close of a somewhat extended charge, which did not in terms 
include the rule of presumption of innocence, the learned judge was 
asked "to charge the jury the rule that when a man cornes into court 
he comes in presumed to be innocent." To this request the following 
reply was made: 

"I shall charge them that the Suprême Court says that a man comes in 
clothed with a presumption of innocence, and that presumption continues 
untll in the opinion of the jury the évidence is sufflcient to show that he is 
guilty beyond a reasonable doubt, and from that tiœe the burjien is on hlm 
to establish his innocence." 

[3] We cannot doubt that the concluding clause of this instruc- 
tion, the last Word from the court to the jury, was seriously misleading 
and prejudicial. It is clearly at variance, in our opinion, with the rule 
laid down in the familiar cases of Coffin v. United States, 156 U. S. 
432, 458, 15 Sup. Ct. 394, 39 L. Ed. 481, and Cochran v. United 
States, 157 U. S. 286, 299, 15 Sup. Ct. 628, 39 L,. Ed. 704, and fre- 
quently since repeated. For example, in Davis v. United States, 160 
U. S. 469, 4S7, 16 Sup. Ct. 353, 358 (40 1,. Ed. 499), the Suprême 
Court says: 

"Strlctly speaking, the burden of proof, as tliose words are understood In 
criminal law, is never upon the accused to establish his innocence, or to dis- 
prove the facts necessary to establish the crime for which he is indicted. It 
is on the prosecution from the beginning to the end of the trial, and applies 
to every élément necessary to constitute the crime." 

The point needs no discussion. In the light of the cited cases it 
seems plain that the instruction under review gave to the jury an er- 
roneous impression as to the continuing presumption of innocence, 
which, as said in Coffin v. United States, supra, "is an instrument of 
proof created by the law in favor of one accused." 

Of the remaining assignments of error it is sufficient to say, with- 
out taking them up in détail, that careful examination discloses no 
grounds for reversing the judgment. On the whole case, however, 
and specially for the reasons above stated, we are led to the conclu- 
sion that the défendant is entitled to a new trial. 

Reversed. 
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CLABK V. UNITED STATES. 

(Circuit Cîourt of Appeals, Thlrd Circuit. June 14, 1919.) 

No. 2455. 

1. Ckiminal Law <S=>1129(2) — Appeal — Assignmentb op Ebbob. 

A crimlnal case record, containlng superfluous and overlapplng assign- 
ments of error, disapproved. 

2. Beobiving Stolen Goods i®=>8(3) — SUFFictENCT DP Evidence — Owneeship 

BT United States. 

In prosecution under Pénal Code, § 48 (Comp. St. § 10215), for liavlng 
possession witli intent to convert property stolen from United States, évi- 
dence held to sustain jury finding ttiat property belonged to United States, 
despite mistaken références in pliipplng orders to date of eontract under 
whicli government secured title. 

In Error to the District Court of the United States for the District 
of New Jersey; Thomas G. Haight, Judge. 

James Clark was convicted of having property stolen from United 
States in his possession with intent to convert the same, and he brings 
error. Affirmed. 

On January 20, 1918, pursuant to an agreeroent made on tlie fourtli day of 
the same month, United Metals Selllng Company entered Into a eontract with 
the United States to make and deliver to it a large quantity of electrolytically 
reflned copper for use in the manufacture çt munitions. In obédience to 
orders made by the Ordnance Department of the Fédéral Government, the 
Selllng Company direeted the Raritan Copper Works, one of its subsldiaries, 
to deliver to the Erie Railroad Company for shipment to United States luspec- 
tor of Ordnance at the Nevs' Jersey Tube Company at Harrison, Nev? Jersey, 
a quantity of the eontract copper to be manufactured by the latter concern 
Into munition parts under a eontract hetween it and the United States. The 
bill of lading for the shipment recited the United States and carrier as parties 
and was In the form used especially for transportlng government property. 
The copper was dealt with by the Copper Works, the Railroad Company, the 
government agents and the Tube Company as property of the United States. 
It was delivered by the Copper Works to the United States under eontract, 
carried toward Harrison by the Railroad Company for the United States, and 
like consignments, not stolen, were received by the United States Inspecter of 
Ordnance at Harrison as property of the United States and there worked 
into munition parts by the Tube Company under eontract with the United 
States. 

Men who were informed of a proposed shipment of copper from the Copper 
Works to the Tube Company boarded the traio at a point at which it had 
stopped on the Jersey City "dumps," tossed out copper bars to the value of 
$4,500.00, hauled them to the premlses of Clark and there hid them under cir- 
cumstances Involving his complicity in the transaction. 

Wm. A. Kavanaugh, of Hoboken, N. J., for plaintiff in error. 
A. J. Steelman, of Jersey City, N. J., for the United States. 

Before BUFFINGTON and WOOLLEY, Circuit Judges, and 
DICKINSON, District Judge. 

WOOLIvEY, Circuit Judge (after stating the facts as above). 
James Clark, Mendel Rankin, Louis Hanin, Julius Schlecter and Caesar 
Frazer were charged by one indictment with having in their possession 

^=>For other casea see eame topic & KEY-NUMBKK in aU Key-Numcered Digests & Indexes 
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goods and merchandise stolen from an interstate shipment (Act Cong. 
Feb. 13, 1913, c. 50, § î, 37 Stat. 670 [Comp. St. § 8603]), and by 
another indictment with having in their» possession with intent to con- , 
vert to their use property of the United States which had theretofore 
been stolen by another person, knowing the same to hâve been stolen 
(Pénal Code [Act March 4, 1909, c. 321] § 48, 35 Stat. 1098 [Comp'. 
St. § 10215]). The trial proceeded by consent on both indictments 
against the first four named défendants. Frazer had not been appre- 
hended. The court directed the jury to acquit Schlecter on both in- 
dictments and to acquit the remaining défendants on the first indict- 
ment. Under the second indictment, Clark, Rankin and Hanin were 
convicted. Rankin and Hanin submitted to sentence, and Clark alone 
sued eut this writ of error. 

We hâve presented to us thirty-eight assignments of error, which 
may be readily compressed into four groups, viz. : Errors (1) in the 
admission of évidence; (2) in the refusai of the court to charge as 
prayed; (3) in the instructions charged; and (4) in the court's re- 
fusai to direct a verdict of acquittai. 

[1] This record with its superfluous and overlapping assignments 
of error constrains us to repeat the admonition of the Suprême Court 
in Chesapeake & Delaware Canal Co. v. United States, 250 U. S. 
123, 39 Sup. Ct. 407, 63 L,. Ed. — : 

"This practice of unlimited assiguments Is a perversion of the rule, de- 
feating ail its purposes, bewilderlng the counsel on the other side, and leaving 
the court to gather from a brief, often as prolix as the assignments of error, 
which of the latter are really relied on." Phillips Construction Co. v. Sey- 
mour, 91 U. S. 646, 648 [23 L. Ed. 341] ; Grayson v. Lynch, 163 U. S. 468 [16 
Sup. Ct. 1064, 41 L. Ed. 230] ; and Central Vermont Ky. Co. v. White, 238 U. 
S. 507 L35 Snp. Ct. 865, 59 L. Ed. 1433, Ann. Cas. 1916B, 252]. 

The assignments of error as we hâve grouped them résolve them- 
selves into three questions: First, whether there were errors in the 
admission of évidence and in instructions which the court charged 
and refused to charge the jury; second, whether the évidence sustains 
the finding of the jury that property in the stolen copper was in the 
United States as laid by the indictment, and third, whether the évi- 
dence sustains the finding of Clark's complicity in the crime. 

"Of course, in jury trials, erroneous rulings are presumptively injurions, 
especially those embodled In Instructions to the jury; and they furnlsh 
ground for reversai unless it afflrmatively appears that they were harmless." 
Fillippon V. Albion Vein Slate Co., 250 U. S. 76, 39 Sup, Ct. 435, 63 L. Ed. . 

Applying this rule to the first question, we dispose of it without 
doing more than to say, that the trial court's rulings on évidence and 
its charge to the jury, covering instructions made and denied, were 
in nearly every instance free from error; and in the few instances 
open to doubt, it afïirmatively appears, that if error was présent, it 
was entirely harmless. 

[2] We find no substance in the question of proof of property in 
the United States. This question as raised by the plaintiff-in-error 
is based on several mistaken références to a date of the contract be- 
tween the United Metals Selling Company and the United States, con- 
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tained in shippîng orders from the Ordnance Department to the Sell- 
ing Company, by which the Government proposed to prove property 
in itself. The références were to a contract between the Selling Com- 
pany and the Government of January 4, 1918, when the contract ob- 
viously referred to bore the date of January 20, 1918. But the mis- 
references in thèse orders were instantly cured hy correct références 
in the same orders to the contract by its contract number — G1875- 
360S. There can be no question that the contract bearing this number 
was the contract under which the orders were issued and the shipment 
was made and that it showed the Government's property in the cop- 
per. Aside from this contract as évidence of property, there was other 
évidence to the effect that the copper, when dehvered by the Copper 
Company to the Raiiroad Company for transportation, and later when 
it was stolen in transit, was the property of the United States and 
had previously been accepted as such by its duly authorized agents. 
The défendants did not attempt to controvert the Government's tes- 
timony on this issue by testimony of their own ; they merely challeng- 
ed its accuracy and sufhciency. 

The remaining question — the sufificiency of the évidence of Clark's 
comphcity in the crime — is not open to dispute in view of the positive 
character of the Government's testimony and the négative character 
of the testimony produced by Clark. As the testimony for and against 
Clark was admitted with scrupulous regard to the rules of évidence 
in the trial of criminal causes, and as the jury hâve resolved that évi- 
dence against Clark, there is nothing for this court to do but direct that 
the judgment below be 

Afïirmed. 



THE AURORA. 

THB LEONARD J. BUSBT, 

(Circuit Court of Appeals. Second Circuit. May 14, 1919.) 

Nos. 228, 229. 

Collision ©=66 — Vessels in Tow — Evidence. 

Evidence held to sliow, contrary to finding below, that a tug falled to 
eontrol her long tow, which swung wlth the tide into collision with libel- 
ant's tow, which was in its proper place near Staten Island shore. 

Appeals from the District Court of the United States for the East- 
ern District of New York. 

Libels by the Wright & Cobb Lighterage Company against the 
steam tug Aurora, her engines, etc., the Lehigh Valley Transporta- 
tion Company, claimant, and by Owen J. McWilliams and others 
against the steam tug Léonard J. Busby, her engines, etc., the Wright 
& Cobb Lighterage Company, claimant, in which the steam tug Aurora 
and the Lehigh Valley Transportation Company, claimant, were im- 
pleaded. From an adverse decree, the Wright & Cobb Lighterage 
Company appeals. Reversed. 

^=9For otber cas«,8 «ee same toplc & KBY-NUMBBR in ail Key-Numbered Dlgests & Indexes 
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Foley & Martin, of New York City (James A. Martin and George 
V. A. McCloskey, both of New York City, of counsel), for appellant. 

Harrington, Bigham & Englar, of New York City (T. Catesby Jones, 
and Anthony V. Lynch, Jr., both of New York City, of counsel), for 
appellees. 

Before WARD, HOUGH, and MANTON, Circuit Judges. 

MANTON, Circuit Judge. Wright & Cobb Lighterage Company 
appeals from decrees entered in thèse proceedings. 

On April 1, 1917, at 2 a. m., in the Kill von Kull, a collision oc- 
curred between the barge Blue Coat, the port boat in the fifth or last 
tier of the Aurora's tow, bound west with the flood tide, and the light- 
er Prince. The lighter was the outside boat of two, towed stern first, 
on the port side of the tug Léonard J. Busby. The Busby had the 
derrick lighter Luna on her starboard side and was navigating east 
against the tide. Both the Prince and the C. G. Mueller of the Au- 
rora's tow were damaged. The owners (the libelants) libeled the Au- 
rora, and a decree has been entered dismissing the libel. Owen J. 
McWilliams et al., owners of the Blue Coat, libeled the Busby, and 
the Wright & Cobb Lighterage Company, claimant, interpleaded the 
Aurora. Its pétition has been dismissed, and the Busby has been held 
solely at fault. 

The Aurora had 19 boats, ail light, arranged in four tiers of 4 
boats each, and a fifth tier of 3, towed on hawsers about 30 fathoms 
long. Thèse hawsers ran from the stern boats to the outside corners 
of the outside boats of the tiers. The boats in the tow were about 100 
feet long, and the entire tow was about 600 feet in length, ail on haws- 
ers 180 feet long. The tug was about 120 feet long, therefore making 
a total length of about 800 to 900 feet. The Aurora navigated without 
a helper tug, expecting to meet one at the Baltimore & Ohio Railroad 
bridge. The Busby was making her way from Pier 7, N. R., to Port 
Ivory. She left the red and black buby on her port hand, and when 
400 feet west of Livingston Point she saw the Aurora's red and green 
lights and showed both her own. The captain of the Aurora testified 
before the local inspectors that he saw a red light and towing lights, al- 
though he testified on the trial that he first saw both the Busby's side 
lights. Apparently he did not see her until he was fairiy close, and 
until she was well on his port and toward Staten Island. The Aurora's 
lookout, who was on the bow deck, first saw the red light of the Busby. 

The captain of the Busby testified that he kept going doser to Staten 
Island, and thus shut out the green light of the Aurora. She kept her 
course without change until abreast, when she hard-a-ported. When 
the Busby first sighted the Aurora, she was about 2,000 feet east of 
Livingston Point, and some 2,000 feet away from the Aurora. The 
Busby blew one whistle, ported her wheel, and received no answer. 
She then blew another whistle three seconds later and slowed her 
engine. Thèse whistles were blown about three full seconds apart. 
At that time the tugs were showing red to red. Not hearing a response 
to the second signal, the Busby then hard-a-ported and worked under a 
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slow bell. Under thèse circumstatices, the Busby could not stop alto- 
gether, for to do so she would hâve lost control of her tow, as the out- 
side boat was in the current and the inshore boat in slack water. This 
would hâve resulted in her shearing. The Busby did ail that could 
be donc under the circumstances in going against the tide, as she 
was obliged to; she went about 200 feet between the time she blew 
the first whistle and the time of the collision. She was well over 
toward the Staten Island shore. The Aurora was going with the tide 
and more swiftly than the Busby. 

The cause of the collision, undoubtedly, was the eflfect of the tide 
in swinging the tail of the Aurora's tow toward Staten Island, but 
this swing could not be increased by her porting the wheel as she 
passed the Busby. The tow swung so far on the port side that one 
of the witnesses says he could see the Aurora's stern, and she was 
shearing a little toward Staten Island — this probably due to her porting 
the wheel. If the tow was following the shearing tug, the tail of the 
tow must hâve swung toward Staten Island, considering the location 
as given by the Aurora's witnesses of its tow ; and considering the 
space occupied by having four barges abreast, and the fact that the 
Aurora's tow were light barges, it is quite apparent that the Busby 
then was several hundred feet oflf the Staten Island shore and the Au- 
rora crowded her over into this position. The record is clear that the 
Busby continued to head over to the Staten Island shore, for at the 
time of the collision the Luna, the lighter on the starboard side of 
the Busby, was less than 100 feet from the Staten Island shore. 

We are satisfied that the collision was due to failure to properly 
manage the tow of the Aurora. It was improbable that the Busby 
would hâve kept in the middle of the flood tide, when she could get 
slack water by keeping close to the Staten Island shore. The fault 
may well be predicated upon the Aurora alone, with such a long tow 
in tide waters in an uncontroUable state. She was obliged to keep 
her tow in line, and if she had not sufficient power to do this alone, it 
was incumbent upon her to employ helpers. The Busby went as close 
to the Staten Island shore as safety would permit, and we are of the 
opinion that she should be exonerated from fault. 

The decree will therefore be reversed. 



ARBITMAN v. WOODSIDE et al. 

(Circuit Court of Appeals, Fourth Circuit. April 17, 1919.) 

No. 1673. 

Abmy and Navt <s=>20 — Exemption Boabds — Keview by Cotjbt. 

Action of an exemption board within the scope of its authority is final, 
and not subjeet to judicial review, when the Investigation has been fair 
and its finding Is supported by substantial évidence. 

HABEAS COBPUS lS=»ie DiSCHAEGE FEOM MlLlTABT SeEVICK. 

On proof that investigation by an exemption board has not been fair, 
or that it has abused its discrétion by a flnding contrary to ail the sub- 
stantial évidence, relief should be given under vrrit of habeas corpus. 



^ssFor otlier cases see same toplc & KBY-NUMBER in ail Key-Numbered Dlgesta & Indexes 
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3. Abmt and Navt <g=»20 — Exemption Boabds — TJnfaib Kejection or Claims. 
Rejectlon by exemption board of petltioner's claim to exemption as an 
alien wbo bad not declared bis Intention to become a citizen, bis showlng 
being prima facie sutBelent, and in no way met, but being disbelieved 
merely because other claims for exemption bad been supported by false 
affldavits, was arbltrary and unfair, amounting to refusai to investigate. 

Appeal from the District Court of the United States for the Dis- 
trict of Maryland, at Baltimore; John C. Rose, Judge. 

Habeas corpus proceeding by Samuel Arbitman against Capt. H. 
N. Woodside, commanding First Separate Detachment Company, 154 
Depot Brigade, and the military authorities of Camp Meade, Md. Ap- 
plication for writ dismissed, and petitioner appeals. Reversed. 

Joseph Hettleman, of Baltimore, Md., for appellant. 

Samuel K. Dennis, U. S. Atty., of Baltimore, Md., for appellees. 

Before KNAPP and WOODS, Circuit Judges, and CONNOR, Dis- 
trict Judge. 

WOODS, Circuit Judge. Appellant, Samuel Arbitman, by writ of 
habeas corpus applied to Judge Rose of the district of Maryland for 
discharge from military service at Camp Meade, alleging himself to 
be a citizen of Russia who had not declared his intention to become 
a citizen of the United States, and that the action of local exemption 
board No. 1 of Philadelphia in placing him in class Al, and of the 
district board in sustaining the classification, was arbitrary, unfair, 
fraudulent, and in abuse of discrétion. After hearing testimony, the 
District Judge dismissed the application, holding that the boards had 
given petitioner a fair hearing, and that therefore he had no jurisdic- 
tion to review their action by habeas corpus. 

[1,2] The rule is estabhshed that the action of such executive 
boards within the scope of their authority is final, and not subject to 
judicial review, when the investigation has been fair and the finding 
supported by substantial évidence ; but upon proof that the investiga- 
tion has not been fair, or that the board has abused its discrétion by 
a finding contrary to ail the substantial évidence, relief should be giv- 
en by the courts under the writ of habeas corpus. United States v. 
Ju Toy. 198 U. S. 253-280, 25 Sup. Ct. 644, 49 L. Ed. 1040: Lewis 
V. Frick, 233 U. S. 291-304, 34 Sup. Ct. 488, 58 L, Ed. 967; Tang 
Tun v. Edsell, 223 U. S. 673-675, 32 Sup. Ct. 359, 56 L. Ed. 606 ; Low 
Wah Suey v. Backus, 225 U. S. 466-468, 32 Sup. Ct. 734, 56 L. Ed. 
1165; Angélus v. Sullivan, 246 Fed. 54, 150 C. C. A. 280; Koopowitz 
V. Finley (D. C.) 245 Fed. 871; In re Hutflis (D. C.) 245 Fed. 798; 
United States ex rel. Troiani v. Heyburn (D. C.) 245 Fed. 360; Sum-' 
mertime v. Local Board Div. No. 10 (D. C.) 248 Fed. 832; Ex parte 
Beck (D. C.) 245 Fed. 967; Wong. Yee Toon v. Stump, 233 Fed. 194, 
147 C. C. A. 200. 

In proof of his claim to be placed in class 5 as a résident alien who 
had not filed his first naturalization papers, Arbitman presented to 
the local board his own affidavit in précise accordance with the reg- 

Ê=3For other cases see same topic & KBY-NUMBER In ail Key-Numbered DlKestB & Indexe» 
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ulations and in the form prescribed by the Provost Marshal General, 
giving the date and place of his birth in Russia, the date of his immi- 
gration to this country, and stating that he had not taken out the first 
papers looking to naturalization ; the affidavit of Samuel Portner 
and Isadore Portner to the same effect; a Russian passport, dated 
April 18, 1914, purporting to authorize him to move from place to 
place in Russia. On rejection of his claim to be placed in class 5 
by the local board, and by the district board on review, Arbitman was 
taken to Camp Meade on January 3, 1918. On February 21, 1918, his 
attorney addressed a letter to Maj. Gen. J. E. Kuhn, in command of 
Camp Meade, asking for a discharge. Gen. Kuhn replied, stating 
that he could not review the matter, because the local board had given 
a full and fair hearing, and because relief had not been asked as re- 
quired by the régulations within seven days after arrivai at camp. The 
mihtary authorities, however, apparently vi^aived the time limit and 
considered the matter on the merits, for Gen. Kuhn did refer it to 
the ad jutant gênerai of Pennsylvania, who in turn referred it back to 
the local board, which refused to reconsider the case. 

Petitioner's showing before the boards, made out in précise accord- 
ance with the requirements, established prima facie that he was a 
Russian citizen, and had taken no steps looking to naturalization. 
Nothing was offered tending to show that the affidavits to this effect 
were false, or that the passport was not genuine. The sole reason up- 
on which the exemption was rejected was that the boards did not be- 
lieve the afhdavits; and the sole basis of this disbelief was the ease 
with which members of the board had found that such affidavits could 
be obtained. Nothing appeared tending to impeach the réputation or 
character of petitioner, or either of the other affiants, and nothing 
to show that any member of either board knew them to be unworthy 
of belief. Although the records of the immigration commissioner were 
open to the exemption officers, they made no effort to disprove the 
statement that Arbitman had not applied for naturalization papers. 

[3] Under thèse circumstances, it seems to us that the rejection of 
petitioner's claim was arbitrary and unfair. It meant the refusai to 
investigate his claim and proofs on their own merits, merely because 
other claims for exemption had been supported by false affidavits. 
For this reason the judgment must be reversed. 

This conclusion is no reflection on the character, competency, or 
good taith of the exemption boards of Philadelphia. The duties of 
the exemption boards were most onerous. The country's safety re- 
quired quick décision and action on many difficult questions. Thèse 
duties were discharged at great personal sacrifice, with so much abili- 
ty, fidelity, and fairness, that the number of applications for judicîal 
interférence has been very small. It was inévitable that there should 
be an occasional slip, like that made by the boards in this case. The 
matter of surprise is that there were not more mistakes. 

Reversed. 
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UNITED STATBS T. FTDELITT & CASUALTT CO. OiF NEW TOBK 

(two cases). 

(Circuit Court of Appeals, Tlilrd Circuit June 18, 1919.) 

Nos. 2468, 2469. 

1. Bail ®=»75 — Forfeittjke of Bond. 

Where défendants falled to appear for trial, and surety failed to pro- 
duce them, their recognizaneea may be forfelted. 

2. Bail «©=79(1) — Settinq Aside Foefeitube. 

Under Rev. St. S 1020 (Comp. St. § 1684), autliorizlng court to remit 
recognizance forfeitures wliere public Justice does not otherwise requlre, 
etc., the court's refusai to set aâde forfeitures as to Inmates of a bawdy- 
house near a mllitary camp, who dld not appear untll a week after date 
set for their trial, causlng Inconvenlence regarding witnesses, the dis- 
position of other cases, etc., was not errer. 

In Error to the District Court of the United States for the Eastern 
District of Pennsylvania ; Oliver B. Dickinson, Judge. 

Actions by the United States against the Fidelity & Casualty Com- 
pany of New York as surety for Rose Jacobson and against the same 
Company as surety for Eva Melsker. From orders refusing to remit 
forfeitures of recognizances (257 Fed. 760), the surety brings error. 
Affirmed and remanded. 

William G. Wright, of Philadelphia, Pa., for plaintiff in error. 
Robert J. Sterrett, of Philadelphia, Pa., for the United States. 

Before BUFFINGTON, WOOLLEY, and HAIGHT, Circuit 
Judges. 

BUFFINGTON, Circuit Judge. Thèse cases concem the forfei- 
ture of recognizances given, respectively, by Rose Jacobson and Eva 
Melsker in the court below for their several appearances when called 
for trial on criminal indictments. Their cases were duly set for trial 
on March 10, 1918, but they both failed to appear. Thereupon the 
surety was duly called in open court to produce them, and having 
failed to do so, or show any cause for their default, the recognizances 
were f orfeited. A number of witnesses were in attendance for the 
trials, in expectation of which ail other cases had been postponed for 
hearing at later date. The resuit of the default was one of those de- 
lays and obstructions which cause criticisms of courts, but which in 
fact no court can prevent, where persons who should be in attendance 
fail to keep their engagements. But, while courts cannot prevent thèse 
delays, they can sometimes take a salutary course that may prevent 
répétition. A week later than required the défendants appeared and 
were tried and convicted. Thereupon the surety company petitioned 
the court to take ofï the forfeiture of the recognizances. This the 
court refused to do. Whereupon the surety company sought to appeal 
from such refusai, but the judge, asserting the taking off of the for- 
feiture was whoUy a matter of discrétion, refused to grant such at- 
tempted appeal. Thereupon the surety company sued out this writ of 
error, and assigned for error the refusai of the court to take off the 
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forfeiture. A motion is now made to dismiss this writ of error, on the 
ground that the matter was one of discrétion, and not the subject of 
review. 

[1,2] Without entering upon this question, we will, inasmuch as 
we hâve the full cases before us, assume, for présent purposes, appeals 
would lie, and the causes are properly before us for disposition on the 
merits. Such being the case, has the surety company shown the court 
below was in error? We think not. There can be no question but 
that the court had the right to enter decrees of forfeiture when the 
défendants failed to appear and the surety failed to produce them. 
Such decrees having been properly entered, R. S. § 1020 (Corapiled 
Statutes, § 1684),^ printed in the margin, spécifies the circumstances 
which enable a court to take off such forfeiture. Turning to that stat- 
ute, we note it provides that the court "may, in its discrétion, remit 
the whole or a part of the penalty," where "it appears to the court that 
there has been no willful default of the party," and "that public jus- 
tice does not otherwise require the same penalty to be enforced." 

Passing by the question whether the failure of the surety to produce 
the défendants when called for trial, and with no valid excuse for so 
doing, save neglect to fulfill the stipulated duty, was not in itself a 
willful default, we are very clear that the default was in fact one where 
public justice might well require the penalty should be enforced. 
Thèse défendants were ones of a lot of women who were brought from 
New York City and installed in a bawdyhouse within the prohibited 
limits of a military camp. The court found "the conviction cannot 
be resisted that in doing what she did she was financed by, if not in 
fact acting for, others." The efforts of thèse women, many of whom 
were diseased, to entice the men in the camps, was open, shameless, 
and blazoned with effrontery. The case and the time were such as to 
necessitate prompt trials, so as to safeguard the young men in the 
camp. Not only was such prompt trial thwarted, but, as the court 
found, "the nonappearance of the défendants obstructed and delayed 
the work of the court and subjected the United States to a not incon- 
siderable expense, the sum total of which could not be definitely es- 
timated." No one but the trial judge, whose court was subjected to 
the conséquences resulting from the failure of thèse défendants to ap- 
pear, can better détermine whether public justice required that the 
penalty of forfeiture be enforced in thèse cases, and we are of opin- 
ion that, in view of ail the attendant circumstances, some, but not ail, 
of which we hâve referred to above, he committed no error in refus- 
ing to take off the forfeitures. 

The orders refusing to take them off are therefore affirmed, and 
the causes remanded to the court below for f urther procédure. 

1 "When any reeognlzance in a crimlnal cause, taken for, or In, or retum- 
able to, any court of the United States, is forfeited by a breach of the con- 
dition thereof, such court may. In its discrétion, remit the whole or a part ol 
the penalty, whenever it appears to the court that there has been no willful 
default of the party, and that a trial can, notwithstanding, be had in the 
cause, and that public justice does not otherwise require the same penalty to 
be enforced." 
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THB WBSTMBATH. 
(Circuit Court of Appeals, Second Circuit. Aprll 16, 1919.) 

NO. 25. 

CONSTiTUTioNAi. Law <g=>275(2) — Seamen <S=)1 — Seamen's Act — CoNSTirn- 

TIONAtlTY. 

Seainen's Act March 4, 1915, § 4 (Comp. St. § 8322), requlring payment 
to seameu on demand of half wages earned at every port where the 
vessel shall load or deliver cargo, as applied to forelgn seamen on 
foreign vessels enterlng American ports, although subversive of their 
contracts, is constitutional. 

Appeal from the District Court of the United States for the Eastern 
District of New York. 

Suit by Peter Lucas and Gustav Blixt against the steamship West- 
meath ; J. M. Thompson, claimant. Decree for libelants, and claimant 
appeals. AfHrmed. 

Kirlin, Woolsey & Hickox, of New York City (L. De Grove Potter, 
John M. Woolsey, and Peyton Randolph Harris, ail of New York City, 
of counsel), for appellant. 

Silas B. Axtell, of New York City, for appellees. 

Before WARD, HOUGH, and MANTON, Circuit Judges. 

HOUGH, Circuit Judge. The légal ground-work of this action is 

identical with that of The Italier, 257 Fed. 712, C. C. A. 

(opinion filed herewith). 

At a port in Australia and in December, 1915, libelants shipped as 
members of the crew of the British steamer Westmeath for a voyage 
"not to exceed one year." Before that year expired the Westmeath ar- 
rived in the harbor of New York, where she loaded and discharged, 
and there the libelants aver they made demand for half wages under 
R. S. § 4530, as amended (Comp. St. § 8322). This demand was re- 
f used, whereupon this action was brought for full wages, etc. 

The libelants had decree below, and as to the facts it is sufficient to 
say that the single défense (of désertion) set up in the answer is not 
proved. On the contrary, we agrée with the District Judge that libel- 
ants' case was proved within the statute. 

To grant this decree in favor of foreign seamen against a foreign 
vessel solely because such vessel, by coming into the harbor of New 
York and there loading and discharging, gave to her crew rights en- 
tirely contravening those secured or granted to that crew by British 
law, is now asserted to be such an interprétation of the Seamen's Act 
of March 4, 1915, c. 153, 38 Stat. 1165 (Comp. St. § 8322), as to ren- 
der Rev. St. § 4530, as amended, unconstitutional. 

That the statute impairs, or rather abrogates, the foreign seaman's 
shipping contract, is admitted; but we know of no reason why Con- 
gress, if so minded, may not pass such a statute. "It.is no answer 
(to a plain congressional déclaration) to say that it interfères with the 
validity of contracts, for no provision of the constitution prohibits Con- 

<S=sPor other cases see same topic & KBY-NUMBBR in ail Key-Numbered Digests & Indexes 
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gress from doing this, as it does the states." Mitchell v. Clark, 110 
U. S. 643, 4 Sup. et. 170, 28 L. Ed. 279. 

It is, however, urged that any interprétation of the act which enables 
a seaman on a foreign shipi to accomplish that which is embodied in 
the decree appealed from, is violative of the Fifth Amendment, in that 
it interfères "with the liberty to contract on such terms as may be ad- 
visable to the parties to the contract," and is therefore "a deprivation, 
of liberty without due process of law," and for this reliance is placed 
upon Allgeyer v._ Louisiana, 165 U. S. 578, 17 Sup. Ct. 427, 41 L. Ed. 
832. In our opinion this very contention was in substance made in 
Patterson v. The Eudora, 190 U. S. 169, 23 Sup. Ct. 821, 47 L. Ed. 
1002, and there disposed of ; and this décision was recently approved 

in The Talus, 248 U. S. 185, 39 Sup. Ct. 84, 63 L. Ed. (December 

23, 1918). 

The employment and discharge, treatment, status, ând punishment of 
merchant seamen has long been a part of the régulation of water-bome 
commerce. With the advisability or expediency of declaring ail sea- 
men, irrespective of nationality, to hâve a status, or be entitled to 
treatment when within a harbor of the United States totally diiïering 
from the treatment or status accorded them in every other part of the 
world, we hâve no concern, but entertain no doubt of the power of 
Congress to enact this statute as a commercial régulation. 

Decree affirmed, with costs. 



ILLINOIS CENT. B. CO. v. BEAVEES. 

(Circuit Court of Appeals, Fifth Circuit Ap;:U 15, 1919.) 

No. 3365. 

Négligence <S=»142 — Findings — Construction. 

A flnding by a jury of wanton négligence necessarily involves a flntllng 
of simple négligence. 
Pardee, Circuit Judge, dissenting. 

In Error to the District Court of the United States for the Northern 
District of Alabama ; William I. Grubb, Judge. 

Action by Pauline Beavers against Illinois Central Railroad Co. 
Judgment for plaintiflf and défendant brings error. Affirmed. 

Augustus Benners, Borden Burr, and James Rice, ail of Birming- 
ham, Ala., for plaintilï in error. 

Luke P. Hunt and C. C. Nesmith, both of Birmingham, Ala., for de- 
fendant in error. 

Before PARDEE, WAEKER, and BATTS, Circuit Judges. 

BATTS, Circuit Judge. The court submitted to the jury the issues 
of simple négligence and of wanton négligence upon the part of the 
défendant. A gênerai verdict for plaintiff was returned. The evi- 

^ssFoi other cases aee same topic & KEY-NUMBSR in ail Key-Numbered Digeats & Indexes 
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dence îs such that a verdict for plaintiff, based upon wanton négli- 
gence, would properly be set aside. A finding, however, by the jury of 
wanton négligence, necessarily involves a finding of simple négligence 
— the one including the other. 

The jury having found simple négligence, either upon the issue of 
simple négligence or in their finding upon wanton négligence, and there 
being évidence to sustain a finding of simple négligence, and there be- 
ing no évidence which would justify a finding that plaintiflf was guilty 
of contributory négligence, the judgment is affirmed. 

PARDEE, Circuit Judge (dissenting). On a careful examination 
of ail the évidence submitted by the plaintiff on the trial below, I find 
none sufficient to warrant the submission to the jury of the issue of 
simple négligence on the part of the railroad company or any of its 
employés. However, over the objections of the défendant below, 
the trial judge did submit to the jury in an involved charge the ques- 
tion of wanton négligence, and that error was sufficient to mislead and 
préjudice the jury in determining the questions of simple, wanton, and 
contributory négligence involved in the case ; and I doubt whether we 
are authorized to assume that the jury based their verdict whoUy upon 
the évidence submitted under the first count of the complaint. 



SILVER & CO., Inc., v. S. STERNATT & CO., Inc. (two cases). 

(Circuit Court of Appeals, Second Circuit April 16, 1919.) 

Nos. 203, 204. 

1. Patents ®=»328 — Infeinoement — Collapsible Stove. 

The Ferdon patent, No. 1,199,257, for a collapslble stove, Is llmlted 
to tlie particular means shovra for keeplng tbe legs in open position wben 
in use, and, as so construed, held not infringed. 

2. Patents <®=>226 — Infeinoement — Pbactical Identitt. 

Infrlngement should not be determined by the mère décision that the 
terms of a claim of a valld patent are applicable to defendant's device, 
but the question involves considérations of practieal utillty and substan- 
tial identity, and that must be quantitative as well as qualitative. 

3. Patents <s=»328 — Vamditt anp Ihebinoement — Collapbible Stove. 

The Ferdon patent, No. 1,229,432, for a collapslble or knock-down 
stove, held void for lack of invention, and also not Infringed. 

Appeals from the District Court of the United States for the South- 
ern District of New York. 

Two suits in equity by Silver & Co., Incorporated, against S. Ster- 
nau & Co., Incorporated. Decrees for défendant, and complainant ap- 
peals. Affirmed. 

Stephen J. Cox, of New York City, for appellant. 
John Robert Taylor, of New York City, for appellee. 

Before WARD, HOUGH, and MANTON, Circuit Judges. 

£=bF07 otber cases see same toplc & KBY-NUMBSÏR in ail Key-Numbered Digests & Index» 
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MANTON, Circuit Judge. Both suits between the liti^ants were 
tried together in the lower court and are presented hère m a single 
record upon this appeal. Both will be treated in one opinion. 

The first action is based upon patent No. 1,199,257, issued Septem- 
ber 26, 1916, to the appellant's assignor. The second action involves 
the alleged infringement of patent No. 1,229,432, issued June 12, 1917. 
Both patents vv^ere issued to Guy W. Ferdon. The appellant refers 
to the first as a kitchenette patent and the second as a collapsible stove. 
Each patent, however, refers to the invention as a collapsible stove. 

Claim 1 alone is involved in action No. 1, while claims 7, 8, and 9 
are involved in action No. 2. After the trial, the District judge dis- 
missed the suit on the first patent on the ground that infringement 
was not established. In the action for infringement upon the second 
patent, the patent was held void for lack of invention. 

[1] Claim 1, of patent No. 1,199,257 reads as foUov^rs: 

"In a support for heaters, in comblnation, a hot plate, legs hinged to the 
underslde of sald plate, and adapted to be folded against said plate, means 
adapted to fold against said legs for keeping sald legs in open position, and 
means when tlie devlce is in. use, for supporting heating devices In proper re- 
lation to said hot plate." 

The inventer says that his invention relates to collapsible stoves or 
heaters, and particularly to a device to be used for cooking with al- 
cohol lamps, whether the lamps be those which use soHd or liquid al- 
cohol. He does not restrict his device to the use of this particular 
fuel, and says that lamps supplied with other soHd liquid or gaseous 
fluid may be employed in connection with the device. He refers to 
his invention in his spécification as a folding stove of the kind that 
can be folded into a small package and carried about in an automobile 
kit by hand or as an article of luggage, which may be instantly set up 
for picnic or other cooking. It is quite apparent, from this record, 
that the récent increase in the use of solid alcohol for cooking purposes, 
a field which has been entered extensively by the parties to this liti- 
gation, gave rise to the need for small folding stoves. The idea of 
coUapsibility at the date of the issuance of this patent was very gener- 
ally resorted to in the cases of articles for transient use, such as card 
tables, ironing boards, folding beds, and folding chairs, and articles and 
structures in which it was sought to secure compactness of bulk. Oth- 
er collapsible articles were dining room tables, pianos, bureaus, and 
bedsteads. This record demonstrates that in the stove art the struc- 
tures hâve been made to coUapse for use in camping or for motoring, 
the idea being to provide for collapsing or knocking down to reduce 
the bulk in transportation. Examples of such coUapsibility are found 
in the prior art in the patents issued to Cook, Mtorawetz, Swinney, and 
Pjerron. 

This patent discloses a structure comprised of two separate and dis- 
tinct parts, the stove proper, which may be folded, and the shelf , which 
is separate therefrom, and which cannot, in any sensé, be said to be 
foldable. It comprises a hot plate, made of thin sheet métal and pro- 
vided with openings and grates of the usual type. The hot plate is 
bent or turned around its edges for the purpose of Connecting a wire 
258 F.— 29 
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to fortn a stiffenîng flange. To the underside of the hot plate is at- 
tached, at each of the four corners, a wire eyelet. Connected to each 
of thèse wire eyelets is a pièce of wire so bent as to produce a number 
of wire legs at opposite ends of the hot plate and formed with a 
wire link or reach Connecting each pair of legs. The wire link is 
bent upwardly, so as to form a ledge or rest for the separate sheet 
métal lamp-supporting shelf, which may be placed and used for hold- 
ing the heating devices it is desired to utilize. To each of the four legs 
is pivotally attached a wire bracket formed of a single pièce of wire. 
The two wire brackets at each end of the structure may be folded 
against the wire legs to which they are pivotally connected. The brack- 
ets and legs can be folded inwardly upon the underside of the hot 
plate. When setting the stove up, the legs are opened outwardly, the 
brackets are extended, and then the brackets are forced into engage- 
ment with clips or locks formed on the underside of the hot plate, 
midway of its length, for the purpose of bracing the structure to give 
stiffness and rigidity to the legs and to support the hot plate. The shelf 
is then rested in a position upon the Connecting wire links extending 
between the pair of legs located at each end of the hot plate, and is 
firmly held there. The spécifications provided that, when folded, 
the shelf is removed and laid alongside the parts folded together. The 
wind shield, a separate part, is often sold commercially with the ap- 
pellant's device. 

In the original claim in the Patent Office, as the structural élé- 
ment, it wâs not provided for "means adapted to fold against said 
legs for keeping said legs in an open position," but it was provided as 
"means for keeping said legs in open position." The Patent Office, 
granting the patent, however, allowed the claim as "means adapted to 
fold against said legs for keeping said legs in open position." 

In the defendant's device, the means for keeping the legs in open 
position are not adapted to fold against the legs, but to fold against 
the top plates, to which they are hinged. When folded, they do not 
rest against the legs, but are placed in close position side by side to 
the legs, making a compact heater, and thus saving space in transpor- 
tation. Appellant's spécifications do not describe or illustrate any 
means for keeping the legs in open position which are adapted to fold 
against said legs. The brackets, which are adapted to fold against 
the legs, and which are intended to constitute the "means" provided in 
claim 1, do not, of themselves, perform the function of keeping the 
.legs in open position. It is only when thèse brackets are swung into 
position beneath the clips or lock, and there held pinched against the 
underside of the hot plate, that sufficient rigidity is afforded to keep 
the legs stifï and in open position. The clips or lock device is the 
essential feature of the structure, in co-operation with the brackets, 
to keep the legs in open position. They are not adapted to fold against 
said legs. The shelf cannot be considered the means for giving rigid- 
ityi to the legs. According to the spécifications, it serves another pur- 
pose. 

In the claim as originally filed in the Patent Office there was cited 
against the appellant the British patent. No. 13,312, A. D. 1912, to 
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Irving and Andersen. This disclosed a hot plate, legs hinged to the 
underside of the plate and adapted to f old against the plate, and means 
when the device is in use for supporting heating devices in proper 
relation to said hOt plate. The only différence between the claim of 
the patent in suit and the British patent résides in the means adapted 
to fold against said legs and keeping said legs in open position. The 
heating device in the Irving patent acts as a support for the heating 
apparatus and keeps the legs in open position. We think that the 
Ferdon invention is limited to a particular form or kind of means 
adapted to fold against said legs for keeping said legs in open position. 

In view of the state of the art, particularly the Irving and Anderson 
patent, the appellant's claim must be read with nd range of équivalents, 
at least such as would be permitted if defendant's structure was held 
to be an infringement. The défendant manufactures a folding kitch- 
enette, having a wind shield and shelf integrally constructed therewith, 
and having no separate parts of any kind. It is made of sheet métal, 
and no wires are employed in its construction. It has the hot plate, 
with the necessary openings. The top plate is supported by three sheet 
métal sides, comprising two end supports and a side support. The end 
supports, beside constituting a wind shield, act as legs. The wind 
shield is provided with a horizontally disposed sheet métal shelf, pro- 
vided with two openings which, when the device is assembled, are 
positioned beneath and in line with the openings on the top plate. In 
order to prevent the legs of the stove from collapsing, it is necessary 
to lock them against longitudinal movement. It has no means which 
are adapted to fold against the legs for keeping said legs in open 
position. It does hâve a wind shield hinged to the top plate and adapt- 
ed to fold against the under side of the top plate. The wind shield 
does not keep the legs or supports in open position. The legs or sup- 
ports are kept in open position by co-operation of a key upon the out- 
side of each with the end supports, which engage with a tenon passing 
through a keyhole located in each of the end supports; tenons being 
formed on the ends of a centering shelf, which is hinged upon the wind 
shield to keep the legs open and the device in operative position. 

[2] Appellee's structure requires the co-operative action, therefore, 
of thèse différent éléments. Infringement should not be determined 
by a mère décision that the terms of a claim of a valid patent are ap- 
plicable to the defendant's device. The question of infringement in- 
volves considérations of practical utility and substantial identity and 
that must be quantitative as well as qualitative. Edison Co. v. Ameri- 
can Mutoscope & Biograph Co., 151 Fed. 769, 81 C. C. A. 391 ; Good- 
year Co. V. Spalding (C. C.) 101 Fed. 990. 

We think the District Judge very properly held that there was no 
infringement. The decree in this action is affirmed. 

[3] In the second action, involving suit for infringement of patent 
No. 1,229,492, the appellant contends that this is in the nature of an 
improvement on the device of the first patent. It appears, however to 
be an entirely différent type of structure from the defendant's kitchen- 
ette. 
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The devîce made pursuant to this patent would appear to be a per- 
manent liquid stove or range, such as might be used as a permanent 
fixture ih a kitchen. Ease of coUapsibility is not important in a stove 
of such character or for such use. It is collapsible in the sensé that 
it might be said to be of the knock-down type, so as to be readily ship- 
ped or transported by the manufacturer or in moving from house to 
house. The spécification says: 

"The object of the Invention is to provide an cil stove of the usual blue 
flame klnd which can be shipped knock-down." 

It consists of four parts, a stand or table, a drip pan, réservoir for 
the oil, and the stove proper. The stand or table consists of two bars 
extending lengthwise, to which are connected at the end a pair of 
braced legs ; the legs being adapted to fold down upon the Connecting 
bars. The top of thèse legs are provided with feet upon which the 
legs, forming part of the stove proper, which constitutes the separate 
part of the structure, are adapted to rest. The stove legs are pro- 
.vided with corresponding feet, and thèse two parts of the apparatus, 
the stove and the table, are fastened together with bolts and nut con- 
nection through the holes in the feet and the other respective parts. 
The drip pan is located below the top plate and secured to the legs by 
bolts and nuts. In disassembling the parts, it is necessary to remove 
the bolts and nuts which serve the means of Connecting the stand or 
table of the stove. 

While this structure may be termed a knock-down one, it is not in 
any sensé a folding structure ; the only f olding or collapsible parts be- 
ing the legs of the stove and the legs of the stand. Constructing a 
knock-down stove under claims 7, 8, and 9 ,of this patent présents no 
novelty or invention. Such construction was well known to the prier 
art. The appellant shows in its patent, heretofore considered, the 
hinging of the top plate. It is also shown in the Irving and A^derson 
patent. No. 13,312, A. D. 1910. There is nothing to indicate any com- 
mercial success because of this method of assembling parts of a stove. 

We think that as to this patent in suit there is neither infringement 
nor even invention. 

Decree afBrmed. 
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ALBERTSON & CO. et al. v. BECKLBT-RALSTON CO. et aL 

(District Court, N. D. Illinois, E. D. June 12, 1919.) 

No. 1144. 

Patents ®=> 138(2)— Intebvening Claims — Validitt. 

Where one défendant sknply copled from original patent, and never In 
good faith produced a tool of its own, but took the one Invented, knowing 
that the Inventor had the Vight of reissue, défendants are in no position to 
clalm intervening rlghts, claimed to hâve been acqulred between dates of 
original patent and reissue. 

In Equity. Infringement suit by Albertson & Co. and another 
against the Beckley-Ralston Company and another. Decree for plain- 
tiffs. 

Williams, Bradbury & See, of Chicago, 111., for plaintiffs. 
Taylor E. Brown, of Chicago, 111., for défendants. 

SANBORN, District Judge. This is an infringement suit, on claims 
8, 9, and 10 of the Robert H. Hazeltine reissue patent, No. 13,421, 
May 21, 1912 (original 918,049, April 13, 1909). The patent was 
sustained in Specialty Machine Co. v. Ashcroft Mfg. Co., 213 Fed. 35, 
129 C. C. A. 629, in the Second Circuit, reversing (D. C.) 205 Fed. 760. 

The opinions in thèse cases describe the device quite fully, especial- 
ly the one in the District Court. Substantially the same questions were 
there presented as hère, and the évidence does not seem to require 
any spécial considération, except as to défendants' claim of interven- 
ing rights claimed to bave been acquired by it between the dates of 
the original patent and the reissue. The defendant's tool, alleged to 
infringe, is much doser to the patent device than the one in the New 
York litigation. No évidence by way of anticipation was ofifered 
which seems to be as pertinent or forceful as that before the New 
York court. 

As to intervening rîghts, I do not think the défendants are in any 
position to claim them, because the Idéal Company simply copied 
from the original Hazeltine patent in making its own device. It never 
in good faith produced an independent tool of its own, but took the 
one invented by Hazeltine, knowing that he had the right of reissue. I 
do not put the décision entirely on the ground of comity, but think the 
reissue a valid one, and the claims in suit infringed, entirely independ- 
ent of the New York case. 

There should be a decree for plaintiflf, sustaining the reissue, and 
that the three claims in suit are infringed, with a référence as to dam- 
ages and profits, with costs. 

^=»For other cases see same toplo & KBT-NDMBEE In ail Key-Numbered Dlgests & Indexes 
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SMITH V. SBIBEL et al. 

In re SEIBEJL. 

(District Court, N. D. lowa, C. D. June 18, 1919.) 

No. 14. 

1. EQUITT <®=409 FiNDINGS BY MASTEIÎ — CONCLUSIVENESS. 

Wheii a master has considered évidence, even when conflictlng, and 
made hls flndings of fact thereon, they tnust be taken to be presumptively 
correct, and, unless some serions mistake has been made in the con- 
sidération of the évidence, will be permltted to stand. 

2. Bquity <S=410(1) — Failure to F^le Exceptions — Questions or Fact. 

Where no exceptions are flled to a report of a master within 20 days, as 
' required by equlty rule 66 (198 Fed. xxxvii, 115 C. 0. A. xxxvii),'the report 
as to the facts should be confirmed ; but the légal conclusion of the mas- 
ter upoli the facts, when it appears upon the face of the report, may be 
noticed by the court. 

3. Bankeuptcy ®=»1S5 — Eights of Trustée to Property Tkansfekred. 

In an action by a trustée in bankruptcy to obtain a judginent against a 
third person, to vi^hom the bankrupt hnd couveyed property to defraud 
creditors, only claims which arose within four months immediately pre- 
ceding the bankruptcy passed to the trustée, under ïîankruptcy Act July 
1, 1898, § 67é (Comp. St. § 9631), and he could recover a judgment only for 
the amount of such claims, nofwithstanding sections 70a (4) and 70e (sec- 
tion 9654), vesting in the trustée by opération of law, as of the date of ad- 
judication in bankruptcy, the tltle to property transferred by the bank- 
rupt in fraud of hls creditors. 

In Equity. Suit by Léonard M. Smith, substituted for C. A. Bry- 
ant, as trustée in banlcruptcy of the estate of B. Alvin Seibel, banlc- 
rupt, against Cecil Seibel and B. Alvin Seibel. Decree for plaintiff. 

This suit Is by the plaintifC, as trustée in bankruptcy of the estate of B. 
Alvin Seibel, bankrupt, to recover from Cecil Seibel, hls wife, and the bank- 
rupt, some $5,195, with interest, as the value of two certain promissory notes 
secured by mortgages upon real estate, alleged to hâve been transferred to 
her by the bankrupt shortly before hls bankruptcy. In fraud of his creditors. 
The défendants answered separately, admitting the transfer by the bank- 
rupt to the défendant Cecil Seibel of the notes and mortgages as alleged In 
the pétition, but each denied that the property vifas so transferred in fraud of 
the bankrupt's creditors, and further alleged that the property was trans- 
ferred by the bankrupt to bis wife under a valid agreement and for a valua- 
ble considération. The matter was referred by the court to a spécial master 
with the consent of the parties, June 25, 1918, to take the testimony, flnd the 
facts, and report the same to the court, with his légal conclusions, before Oc- 
tober 1, 1918. 

Pursuant to such référence, the testimony of the respective parties was 
taken by the spécial master upon the Issues so formed, the facts found and re- 
ported by him, together with his légal conclusions to the court on September 28, 
1918, recommending a decree for the plaintifC against the défendant Cecil 
Seibel, and they are now on flle with the clerlï. On November 11, 1918, while 
the cause was beiug argued, the défendants filed exceptions to the report of 
the master upon the ground (1) that the légal conclusions of the master are 
not supported by the testimony, and are contrafy thereto; (2) that the said 
bankrupt was not indebted fo creditors at the time of the transfer of the notes 
»nd mortgages to his wife, in excess of .$400, and, as shown by the testimony, 
was solvent at the time of such transfer; (3) that the undisputed testimony 

Ê=jFor other cases see same toplc & KBY-NUMBER in ail Key-Numbered Digests & Indexes 
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shows that the transfer of the notes and mortgages to the défendant Cecll 
Seibel was upon a valid considération witliout fraud, and that the master 
erred in recommending that a judgment and decree be entered in favor of 
the plaintiff against the défendant Cecil Seibel. The matter was argued 
orally to the court by counsel for the parties, and eaeh has submitted a type- 
written brief in support of their respective contentions. 

C. M. Hanson and Robt. Healy, both of Ft. Dodge, lowa, for 
plaintiff. 

Max Hemingway, of Webster City, lowa, and Mitchell & Files, of 
Ft. Dodge, lowa, for défendants. 

REED, District Judge (after stating the facts as above). The 
master found that the two notes and mortgages involved in this con- 
troversy were transferred by the bankrupt to his wife, the défendant 
Cecil Seibel, about June 28, 1915, with intent to defraud his creditors; 
that the pétition in bankruptcy was filed May 19, 1916; that he was 
then insolvent ; and as a légal conclusion recommends that a decree 
in favor of the trustée in bankruptcy for the full value of such se- 
curities, viz. $5,195, with interest at 5 per cent, from March 1, 1916, 
and costs, be rendered against her. 

[1] The testimony as taken by the master is practically without dis- 
pute, and the rule "that when the master or chancellor has considered 
évidence, even when conflicting, and made his fîndings of fact thereon, 
they must be taken to be presumptively correct, and, unless some seri- ' 
ous mistake has been made in the considération of the évidence, will be 
permitted to stand," should be applied. ■ Tilgham v. Proctor, 125 U. 
S. 136, 149, 8 Sup. Ct. 894, 31 L. Ed. 664; Kimberly v. Arms, 129 U. 
S. 512, 524, 9 Sup. Ct. 355, 32 L. Ed. 764; De Laval Separator Co. 
v. lowa Dairy Separator Co., 194 Fed. 423, 425, 114 C. C. A. 385 (this 
circuit). The report of the master that the notes and mortgages were 
transferred to the défendant Cecil Seibel in fraud of the bankrupt's 
creditors will be accepted as correct, as there is nothing in the record 
to show that any error was made by the master in the considération 
of the évidence. We shall not, therefore, consider or review the évi- 
dence upon which the master has found the facts against the défend- 
ant Cecil Seibel, in the absence of any exceptions to the report chal- 
lenging the findings of fact. 

[2] It is the contention of the défendant Cecil Seibel that the re- 
covery by the trustée should in any event be limited to the indebted- 
ness the bankrupt was owing at the time of the transfer, and not to 
any subséquent indebtedness that he may hâve incurred thereafter; 
that creditors subséquent to the transfer of the notes and mortgages • 
to her should not be permitted to attack such transfer upon the ground 
that it was fraudulent. This question was not put in issue in the case, 
and no évidence was taken before the master in regard thereto, and 
he has made no finding or conclusion thereon. This question was 
first raised in the argument before the court. The présent equity rule 
66 (198 Fed. xxxvii, 115 C. C. A. xxxvii) provides: 

"The master, as soon as his report is ready, shall return the same into 
the clerls's office, and the day of the return shall be entered by the clerk in 
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the equity docket. The parties shall hâve 20 days from the tlme of the flling 
ot the report to flle exceptions thereto, and if no exceptions are wlthin that 
period flled by elther party the report shall stand eonflrmed. If exceptions 
are filed, they shall stand for hearing before the court, if then in session, or. 
if not, at the next sitting held thereaftèr, by adjournment or otherwise." 

The master's report, as we hâve seen, was filed with the clerk Sep- 
tember 28, 1918, prior to the November term of court that year, and, 
as no exceptions were filed thereto within the 20 days, the report as 
to the facts, under equity rule 66, stands confirmèd, and the défendant 
is precluded from urging the question thus raised as against the find- 
ing of the facts by the master. But the légal conclusion of the mas- 
ter upon the facts so found appears upon the face of the report, and 
may be noticed by the court. 

From the master's report it appears that one E. L. Cavanaugh sus- 
tained a personal injury through the alleged négligence of the bank- 
rupt in June, 1915, for which he sued the bankrupt shortly thereaftèr 
in the state court for $5,000, and recovered judgment for $700, which, 
with the costs, has been filed as a claim against the bankrupt estate 
and allowed as such. The date of this judgment does not appear 
from anything before thé court, but the injury which was the basis 
of the judgment occurred shortly prior to the transfer of the notes 
and mortgages to the défendant Cecil Seibel, and there is much ground 
under the testimony for believing that the securities so transferred by 
, the bankrupt were so transferred in an effort to évade the payment for 
such injury, to the knowledge of Mrs. Seibel. There is no évidence 
as to the amount of the indebtedness owing by the bankrupt at the time 
of the transfer of thèse securities, nor at the time of the filing of the 
pétition in bankruptcy, other than the injury which is the basis of the 
Cavanaugh judgment. The pétition in bankruptcy was involuntary, 
and the total amount of the claims of the three petitioning creditors 
alleged in such pétition is some $800 only ; and this, with the judgment 
in favor of Cavanaugh, would amount to some $1,500, besides the in- 
terest and costs. There is nothing before the court or in the report 
of the master to show that there are any other claims filed against 
the bankrupt estate, but it is admitted by counsel upon this hearing 
that ail claims owing by the bankrupt at the time of the adjudication, 
other than the Cavanaugh judgment and costs, hâve been paid or oth- 
erwise settled. 

The master concludes his report as f ollows : 

"That the défendant B. Alvln Seibel was indebted at the time of the trans- 
fer of the mortgages to his wife cannot be questioned, although suggestions 
casting doubt upon this subject were raised in argument by counsel at the 
hearing. It is without dispute that the Cavanaugh claim for damages was in 
existence as early as the 20th day of June, 1915, eight days prior to the trans- 
fer in question. • • • The Burden is upon the transférée in this case to 
show that the grantor had other property sufflcient to pay his debts, and no 
évidence was introduced by the défendants bearing upon this question. 
* * • I further find that, since the transfer of the said mortgages to the 
défendant Cecil Seibel, she instituted an action to foreclose said mortgages, 
which was settled, and that she was paid the amount of said mortgages in 
cash, and that she has since Invested a part or ail of said cash in real estate 
In rt. Dodge, lowa. My conclusion is that a decree should be entered for the 
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plaintiff against the défendant Mrs. Cecil Selbel, for the full value of the 
mortgages In question, in the sum of $5,195, with Interest ttiereon at 5 per cent. 
per annum, since the Ist day of March, 1916, as provided in said mortgages." 

[3] But the property was so transferred by the bankrupt to his 
wife some 11 months before the pétition in bankruptcy was filed. 
Only the Cavanaugh claims arose within the 4 months immediately 
preceding the bankruptcy, and under section 67e of the Bankruptcv 
Act (Act July 1, 1898, c. 541, 30 Stat. 564 [Comp. St. § 9651]) passed 
to the trustée in bankruptcy, and can be recovered by him for the 
benefit of such creditor. 

It is urged in behalf of the trustée that under sections 70a (4) and 
70e (section 9654) the trustée may recover the value of the property 
fraudulently transferred under thèse sections, regardless of the four 
months limitation of section 67e, and some cases are cited in support 
of such contention; but the purpose of section 70a (4), as expressed 
therein, is to vest in the trustée by opération of law, as of the date of 
the adjudication in bankruptcy, the title to the bankrupt's property 
(other than exempt property) "to ail (1) documents relating to his 
property ; (2) * * * patent rights," etc. ; "(3) powers which 
he might hâve exercised for his own benefit, but not those which he 
might hâve exercised for some other person ; (4) property transferred 
by him in fraud of his creditors" — thus vesting him with the right to 
recover, under section 67e of the act, ail property transferred in fraud 
of creditors within 4 months prior to the bankruptcy, which any credi- 
tor of such bankrupt might hâve avoided under the law of the state, 
territory, or district where it is situated, and may so recover such 
property or its value from the person to whom transferred for the 
benefit of such creditors ; otherwise, there might be inconsistency be- 
tween sections 70a (4), 70e, and 67e. But as the only debt unpaid 
against the bankrupt estate, which ,the trustée in this action may re- 
cover, is the Cavanaugh judgment and costs, which accrued within the 
four months immediately preceding the filing of the pétition in bank- 
ruptcy, such inconsistency, if any there be, is not, therefore, important 
in this case, unless the master's report might permit a recovery against 
the défendant Mrs. Seibel for an amount greater than the unpaid in- 
debtedness of the bankrupt, which excess would hâve to be returned 
by the trustée, if recovered, to the bankrupt estate. 

The report of the master will therefore be modified, so as to limit 
the amount of the recovery by the trustée against Mrs. Seibel to the 
amount of the Cavanaugh judgment only, with interest and costs, 
including any unpaid costs in the bankruptcy proceedings, and the 
compensation of the master in this proceeding, and the suit will be 
dismissed as against the bankrupt B. Al vin Seibel. 

Decree will be entered accordingly. 
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UNITED STATES ex rel. PIBRCE v. CAEGILL, Assessor, et aL 

(District Court, E. D. Arkansas, W. D. June 5, 1919.) 

No. 6022. 

1. Taxation "g^séOCl), 49 — Unifoemity of Assessment — Constitutional Re- 

QUIEEMENTS. 

TJiider Const. Ark. art. IC, § 5, providing that "ail property subject to 
taxation shall be taxed according to its value, tbat value to be ascertained 
in such mânner as the General Assenibly shall direct, making the saine 
equal and uniform througliout the state" and the décisions of the state 
Suprême Court, the same basis of assessment nmst be followed by each 
county, and where a uniform System of assessment at one-half actual 
money value has been adopted and follovs'ed by direction of the state tax 
commission, one county cannot be compelled to assess at full valuation, 
although a state statute requires such assessment. 

2. Taxation <S=349 — Assessment — Constitutional Provisions. 

The provision of Const. Ark. art. 16, § 5, that "ail property subject to 
taxation shall be taxed according to its value," as construed by the Su- 
prême Court of the state, does not require assessment at full value, but 
only makes such valuation the basls of assessment. 
8. CouBTs <©=5366(1) — Fedeiîal Coubts — Construction of State Statutes — 
FoLLOwiNG State Décisions. 

If by reason of an oversight a fédéral court has reached a différent 
conclusion as to the construction of a state Constitution or statute froiu 
what had theretofore been decided by the highest court of the state, It is 
the duty of the national courts to foUow the construction of the state court 
vvhen the fact is called to thelr attention. 

4. Courts ©=366(0) — Fédéral Courts — Construction of State Statutes — 

FoLLowiNG State Décisions. 

. The rule of law that the latest décision of the highest court of a state 
controls as to the construction of a state statute Is especially applicable to 
taxing statutes. 

5. Courts <g=5;i65 — Fédéral Courts^Authority of State Décisions. 

The décision of the highest court of a state, construiug its prior déci- 
sions, should be accepted by a fédéral court. 

Pétition for mandamus by the United States, on the relation of 
Frank Pierce, against H. W. Cargill, Assessor, and others. Denied. 

Buzbee, Pugh & Harrison, of Little Rock, Ark., for relator. 
J. F. Koone, of Clinton, Ark., and Bratton & Bratton, of I,ittle 
Rock, Ark., for respondents, 

TRIEBER, District Judge. The relator, at the October term, 1917, 
recovered in this court a judgment against the county of Van Buren, 
Ark., for several thousand dollars. The judgment was based on 
county warrants, issued in conforpiity with the laws of the state, 
payable out of the gênerai fund. The debts for which thèse warrants 
were issued were ail contracted not earlier than 1914, and the war- 
rants sued on were issued at différent times since then, and pur- 
chased by the relator after the décision in United States ex rel. v. Jim- 
merson, 222 Fed. 489, 138 C. C. A. 85, L. R. A. 1918B, 1102, and 
prior to the décision in State ex rel. v. Meek, 127 Ark. 349, 192 S. 

(EsaFor other cases see same toplc & KEY-NUMBBR in aU Key-Numbered Dtgests & Indexes 
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W. 202, L. R. A; 1918F, 642. The county having no means with 
which to pay the judgment, and its property not being subject ,to 
exécution, the relator filed a pétition for mandamus against the as- 
sessing officers of the county, the respondents herein, to compel them 
to assess ail the property in the county subject to taxation at its true 
money valuation. The pétition allèges that the county has no money 
in the trèasury wherewith to pay this judgment, or any part thereof, 
and that under the laws of the state its property is not subject to 
levy, seizure, or sale under exécution; the laws of the state ex- 
pressly prohibiting it. Section 3233, Kirby's Digest. It is further 
alleged that there is a large amount of floating warrants or scrip of 
the county, similar to that upon which the judgment is based, out- 
standing; that it is of depreciated market value, by reason of the 
fact that the outstanding warrants largely exceed the possible revenues 
of the county under the présent system of assessment and taxation, the 
Constitution of the state, in force at the time the warrants were is- 
sued, and now in force, limiting the rate of taxation by counties, for 
gênerai purposes, to 5 mills on the dollar; that the statutes of Ar- 
kansas make ail warrants, regardless of the time of their issuance, 
receivable in payment of ail county taxes and dues ; that the assessor 
and board of equalization of tlie county hâve heretofore valued the 
property in the county for taxation at not exceeding 50 per cent, of 
its true valuation in money, and propose to continue to do so under 
future assessments, although required by the laws of the state to 
assess it at its fuU valuation, and unless the assessing officers of the 
county be required by the mandate of this court to discharge their 
légal duty, as required by the laws of the state, assessing the property 
at its true value in money, there will be no means whereby the relator 
can secure payment of its said judgment against the county. 
The respondents filed a response, setting up: 

"That the assessment of the property of sald county by its assessor and his 
assistants at 50 per cent, of its true value, under the direction of the 
Arltansas tax commission, is and will be in accordance with assessments of 
other property In ail other counties of the state; that the Arkansas tax 
commission has made an order flxing 50 per cent, of Its true value as tho 
proportion'able valuation to be assessed on the taxable property throughout 
the state for purposes of taxation for the year 1919." 

The cause was submitted on the pleadings and an agreed statement 
of facts, which is as foUows: 

"It is agreed between the parties hereto as follows: That the warrants 
on which the judgment, referred to in the pétition, was rendered, were issued 
by the county of Van Buren, and purchased by the plaintiff, Frank Plerce, sub- 
séquent to the décision of the United States Circuit Court of Appeals for the 
Eighth Circuit in the case of United States ex rel. Fall City Construction Com- 
pany V. Jimmerson, which was rendered April 14, 1915, and is reported in 222 
Fed. 489, 138 C. C. A. 85, L. R. A. 1918B, 1102, and prlor to the décision of the 
Suprême Court of Arkansas in the case of State ex rel. Nelson v. Meek, which 
was rendered February 5, 1917, reported in 127 Ark. 349, 192 S. W. 202, L. R. 
A. 1918F, 642. That at the time said warrants were Issued by the county and 
purchased by the plaintiff, Frank Pierce, the décision of the United States 
Circuit Court of Appeals for the Eighth Circuit, In the case of United States 
ex rel. v. Jimmerson, was in full force and effect. That the property of Van 
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Buren county, and of other countles in the state, Is now assessed, under di- 
rection of the State tax commission, at 50 per cent, of Its value, and that the 
revenue derived by sald assessment In "Van Buren county Is not sufflclent to 
enable the county to pay the judgment in favor of plaintifl." 

The question involved is not only of great importance, but is of a 
most délicate nature, involving aS it does a conflict of views in the 
construction of the Constitution and statutes of the state of Arkansas, 
between the Suprême Court of the state and the United States Cir- 
cuit Court of Appeals for this circuit, the court whose décisions, ordi- 
narily, are conclusive on this court. 

In United States ex rel. v. Jimmerson, 222 Fed. 489, 138 C. C. A. 
85, L. R. A. 1918B, 1102, the United States Circuit Court of Appeals 
for this circuit held that, under the Constitution and laws of the state 
of Arkansas, the relator was, upon a state of facts identical with those 
in this case, entitled to a mandamus requiring the assessing officers of 
the county of Monroe, state of Arkansas, to assess ail the property of 
that county, subject to taxation, at its fuU cash value, although the 
property of the other 74 counties of the state is assessed at 50 per 
cent, of its real value in money, by agreement and consent of ail the 
assessing officers of the state, and by direction of the state tax com- 
mission, virhich, under the laws of the state, is authorized to advise 
and direct the assessing boards of the county in ail matters relating 
to assessments for taxation, "to the end that ail assessments of prop- 
erty shall be made in relative proportion to the just and true value 
thereof." This board also acts as a state board of equaHzation. Act 
May 12, 1909, p. 764. The opinion in that case was delivered on 
April, 14, 1915. On February 5, 1917, the Suprême Court of Ar- 
kansas, in State ex rel. v. Meek, 127 Ark. 349, 192 S. W. 202, L. R. 
A. 1918F, 642, upon facts identical with those in the Jimmerson Case, 
unanimously held that the relator in that case was not entitled to a 
mandamus requiring the assessing officers of a county to make an as- 
sessment at a higher valuation than that made of the property of the 
other counties in the state, in pursuance of a well-defined policy of 
the state tax commission and the assessing officers of ail the counties 
of the state. The court, after full considération of the Jimmerson 
Case, expressly declined to foUow the construction of the provisions 
of the Constitution and statutes of Arkansas by that court. This case 
was reaffirmed in Eurêka Fire Hose Mfg. Co. v. Defîenbaugh, 129 
Ark. 41, 195 S. W. 1076. 

As the question of law involved dépends solely upon the construc- 
tion of the Constitution and statutes of the state of Arkansas, the 
décisions of the highest court of the state ordinarily control the na- 
tional courts. But there are some well-defined exceptions to this rule. 
Counsel hâve cited a number of décisions of the Suprême Court and 
the inferior courts of the United States to sustain their respective 
contentions. Whether thèse authorities can be distinguished upon the 
facts, or in any wise reconciled, it is unnecessary to détermine at this 
day, as in Kuhn v. Fairmont Coal Co., 215 U. S. 349, 360, 30 Sup. 
Ct. 140, 54 1,. Ed. 228, that question is settled conclusively, so far as 
this court is concerned, although there are some exceptions to the 
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principles enunciated (hère, which, so far as applicable, will be re- 
ferred to hereafter. In that case the court carefuUy reviewed its 
former décisions and summarized the law. We refer to the opinion 
in that case without quoting what is said. 

Applying thèse rules of law applicable to the facts in the instant 
case, the first question to be determined is : Had the Suprême Court 
of the State construed that section of the Constitution of the state, 
prior to the time he purchased the warrants, upon which he has ob- 
tained the judgment in this cause, and was that construction against 
the contention of the relator? If it had, it is the duty of this as well 
as every other national court to foUow that construction, rather than 
that of the Circuit Court of Appeals, if the latter court had either 
overlooked that fact or had erroneously construed the décision of the 
state Suprême Court. 

On the part of the respondents it is claimed that long before that 
time the Suprême Court of the state had, in Ex parte Ft. Smith & 
Van Buren Bridge Co., 62 Ark. 461, 36 S- W. 1060 (opinion filed 
June 6, 1896), and Bank of Jonesboro v. Hampton, 92 Ark. 492, 123 
S. W. 753 (opinion filed December 6, 1909), construed that section of 
the Constitution and the statutes of the state bearing on that question, 
and had held that, where ail the property of a county is, in pursuance 
of a well-settled custom and practice, assessed at one-half of its fuU 
value, the property of every other corporation or citizen nuist be as- 
sessed at the same valuation, and, if erroneously assessed at its full 
value, must be equalized by reducing it to one-half thereof, in order 
to comply with the uniform taxation provision of the Constitution. 

[ 1 ] This provision of the Constitution of the state is as f oUows : 

"Art. 16, I 5. Ail property subject to taxation shall be taxed according to 
Its value, that value to be ascertained in such manner as tbe General Assembly 
shall direct, making the same equal and uniform throughout the state." 

It is further claimed by respondents, and it was so held in the 
Meek and Eurêka Fire Hose Mfg. Co. Cases, that this construction 
applied as well to the entire state as to one county, for it was held 
that : 

"To assess the property of one county at its full cash valuation, while the 
property in the other 74, counties of the state Is assessed at half value, de- 
stroys the equality and uniformlty of taxation throughout the state, as pre- 
scribed by this Constitutlonal provision." 

Under the Constitution and laws of the state there is only one as- 
sessment made in each county, and that is the basis for taxation, not 
only for the county taxes, but also for ail state, district, municipal, 
school, and road taxes. The statutes applicable are fully set out in 
the opinions in the Jimmerson and Meek Cases, and it is therefore 
unnecessary to insert them hère. In the Jimmerson Case the court 
held that the opinion in Ex parte Ft. Smith & Van Buren Bridge Co., 
supra, was not applicable, and therefore not controUing. Bank of 
Jonesboro v. Hampton, supra, was not referred to by the court; its 
attention probably not having been called thereto by counsel, it was 
overlooked. 



462 238 FEDERAL EBPÔETEB 

On the'other hârid, the Suprême Court of Arkansas in the Meek 
and Eurêka Fire Hose Mfg. Go. Cases, befôre referred to, has ex- 
pressly he!d that thèse two cases were in point and ruled the cases 
before it, Presumptively the Suprême Court of Arkansas knows the 
meaning of its own decisiong, and unless it clearly appears that it 
misconstrued them, this court considers it its duty to accept its views. 
Excerpts from the opinion in the Jimmerson and Meek Cases show 
the reasons upon which each of thèse courts based its conclusions. 
The United States Circuit Court of Appeals in its opinion, treating 
the question as one nèver determined by the . Suprême Court of the 
State; said: '" 

"It is contended that thIs case Is ruled by Ex parte Ft. Smith & Van Biiren 
Bridge Co., 62 Ark. 461, 36 S. W. 1060. It is claimed that the précise question 
was decided by the Suprême Court of Arkansas in that case contrary to the 
contentions of the relator In this case. Let us see If this is so. The bridge 
Company owned a bridge over and across the Arkansas river, oue-half of which 
was in Sébastian and the other in Crawford county, Ark. The assessor assess- 
ed the half of the bridge In Crawford county for the year 1895 at .$150.000. 
The bridge company asked that the assessment be reduced to $75,000. There 
was an appeal, and the case flnally reached the Suprême Court. It was practl- 
cally conceded that the sum of $150,000 would not hâve been In excess of a 
fair valuation of the half of the bridge assessed In Crawford county. The Su- 
prême Court decided: 'As the assessment of the real property of Crawford 
county was purposely equalized at one-half of Its raarket value, so the valua- 
tion of one-half of the bridge of appellant should hâve been reduced by the 
county court to $75.000, as the owner rôquested ; that being fully as much as 
or more than one-half of its market value.' What the court decided was that. 
If the assessor in any particular county unlformly assessed property at 50 
cents on the dollar of Its true valuation, he could not single out a bridge com- 
pany, or some particular taxpayer, and assess Its or his property at its fuU 
value. Whether the assessor of Crawford county had a right to assess proper- 
ty at 50 per cent, of Its value was not In question." 

[2] The Suprême Court of the state, in refusing to follow this 
construction, held that the Constitution only required uniform taxa- 
tion, but does not require the assessment of property at full valuation. 
It said: 

"The only command embraced In this provision [article 16, § 5, of the Con- 
stitution] is that the property shall be taxed 'according to value' ; that is to 
say, on the valuation basis, and not on some other basis. • ♦ * There Is 
no doubt of the power of the Législature to provide for an assessment based 
on the full money valuation of property, not that the Législature had so pro- 
vlded in the statutes which hâve been enacted since, the adoption of the 
présent Constitution ; but It Is equally clear that the Constitution Itself does 
not compel an assessment according to full value, and it does, In fact, leave 
that matter entirely to the lawmakers. That is the effect of our previous dé- 
cisions on that subject. In Bank of Jonesboro v. Hampton, 92 Ark. 492 [123 
S. \V. 753], we said: 'It is true the Constitution provides that ail property 
subject to taxation shall be taxed according to its value, but this is done 
when the valuation Is equalized wlth other property of the same klnd in 
the county.' " 

After a full review of the Constitution and statutes of the state, 
and its former opinions on the subject of assessments at full value, 
it was held: 
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•'The only two spécifie mandates contained In the Constitution are, one that 
a valuatlon basis must be adopted, and tlie other that in fixing the value the 
same shall be 'equal and unlform throughout the state.' " 

In discussing the acts of the Législature defining the duties of the 
assessors and the state tax commission, it held : 

"It does not require complète attainment of the full valuation, nor absolute 
uniformity, but it recognizes the fact that valuations are merely relative, and 
that uniformity is only an approximation, and that perfection In neither di- 
rection can be attained. It is readily seen, however, that uniformity is the 
dominant idea in the performance of the duties of the tax commission." 

It then concludes its opinion by holding: 

"We are of the opinion that the answer of the défendants Is a sufficient 
one, and that they are cempelled î)y the plain mandate of the Constitution to 
assess property in the county in eonformity with the valuations placed on sucb 
property in other counties, regardless of the fact that It calls for an assess- 
ment at less than full value. Any other vlew of the matter would work an in- 
justice to the taxpayers of that particular county, and that, too, in manifest 
violation of the constitutional guaranty." 

To the same effect is Greene v. Louisville & Interurban R. R., 244 
U. S. 499, 516, 37 Sup. Ct. 673, 61 L. Ed. 1280, Ann. Cas. 1917E; 88. 

That the Législature recognized that uniformity is more essential 
than full valuation is shown by the provisions of Act 257, Acts 1909, 
pp. 764, 769, 772 (sections 11 and 12), creating the state tax com- 
mission, cited in the opinion in the Meek Case and also by section 
7004, Kirby's Digest. The latter, in prescribing the duties and pow- 
ers of the county boards of equalization, provides: 

"In the equalization of real property not previously entered for taxation on 
the tax books as then listed, It shall ralse the valuation of snch tracts and 
lots of real property as in the opinion of the county board bas been returned 
below their value In money, to such priée or suni as it may flnd to be the true 
value thereof, agreeably to the rules prescribed by this chapter for the valua- 
tion of real property, or may reduce the valuation of such tracts or lots as 
in the opinion of the board hâve been returned above their true value, as com- 
pared with the average valuation of the real property of such county," etc. 

The effect of the décision of the Suprême Court of Arkansas in 
tliose cases is that, if the statute requiring the assessment for taxa- 
tion of ail property at its full value in money, destroys the uniform- 
ity of taxation throughout the state, it is unconstitutional and must 
give way to the plain commands of the Constitution. 

An exception to the principles announced in Kuhn v. Fairmont Coal 
Co. is : If a state statute, previously sustained by the national courts, 
is by the highest court of that state held to be unconstitutional, the 
national courts must follow the latest décision, provided, of course, 
rights hâve not been acquired under former décisions. Therefore, 
if the Arkansas statute, requiring the assessment of property at full 
value has, by reason of the established practice and agreement of ail 
the assessing ofHcers of the state, including the state tax commission, 
been disregarded and ail the property assessed at only half its value, 
and by reason thereof the statute has by the highest court of the 
state been declared unconstitutional, in so far as it requires the as- 
sessments to be at full valuation, when not applied to ail the prop- 



464 258 FEDERAL REPORTER 

erty in ail the counties of the state, that détermination îs conclusive 
on the national courts, regardless of the fact whether it was so de- 
clared before or after the trial court had passed on it, provided the 
rights of the complainants had not become vested before the last 
décision, as is claimed by relator to be the fact in the instant case. In 
Metzger Motor Car Co. v. Parrott, 233 U. S. 36, 42, 34 Sup. Ct. 575, 
576 (58 L. Ed. 837), a state statute, which had not been construed by 
the highest court of the state at the time the District Court of the United 
States decided the case, was held to be constitutional by that court. 
While pending in the Suprême Court on error to the District Court, the 
highest court of the state held the statute to be unconstitutional under 
the Constitution of the state. The Suprême Court, in reversing the 
judgment of the lower court, said : 

"We cannot now treat as existing a statute whlch the court of last re- 
sort of the state déclares cannot be enforced compatibly with the state Con- 
stitution." 

In Oakes v. Mase, 165 U. S. 363, 17 Sup. Ct. 345, 41 L. Ed. 746, 
the Suprême Court of the state of Montana declared a statute of that 
state unconstitutional under the state Constitution, while the case was 
pending in the Suprême Court of the United States, on error to a 
United States Circuit Court of Appeals, which had held the statute 
involved constitutional. In reversing the Circuit Court of Appeals 
the Suprême Court said: 

"As tbis ruling of the court of last resort of the state of Montana, Inter- 
preting the Constitution and laws of that state, ia binding hère, the sole ground 
upon which the Circuit Court of Appeals rested its judgment is destroyed." 

In Wade v. Travis County, 174 U. S. 499, 507, 509, 19 Sup. Ct. 
715, 43 Iv. Ed. 1060, the Circuit Court had declared certain bonds of 
défendant county void in conformity with a décision of the Suprême 
Court of the state, rendered before that time. On error the United 
States Circuit Court of Appeals affirmed the judgment of the Circuit 
Court. 81 Fed. 742, 26 C. C. A. 589. The Suprême Court granted 
a writ of certiorari. While the cause was pending in the Suprême- 
Court of the United States the Suprême Court of Texas in Mitchelt 
County V. Bank of Paducah, 91 Tex. 361, 43 S. W. 880, held that 
such bonds were valid. The Suprême Court of the United States 
foUowed the last décision, reversing the judgment of the lower courts. 
The court in its opinion said : 

"While. te this case had been brought before tbis court before the décision, 
in the Mitchell County Case, we mlght hâve taken the view that was taken by 
the courts below, treating the question as one hitherto unsettled in that state, 
we flnd ourselves relieved of any embarrassment by the décision In the Mitchell 
County Case, which manifestly applies to thIs case and requlres a reversai ; 
of their judgment." 

The court then proceeded: 

"But assunalng that the later case was Intended to overmle the prier ones,. 
dnd to lay down a différent rule upon the subject, our conclusion would not be 
différent" 
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— citing numerous authorities, and distinguishing those cases in which 
parties, in reliance of a décision of the highest court of the state, 
entered into new contracts or bought bonds issued under the same 
statute. The same rule has been applied in the construction of stat- 
utes now involving their constitutionality. 

To the same effect are the rulings of the Circuit Court of Appeals 
of this circuit. In St. Louis Cordage Co. v. Miller, 126 Fed. 495, 61 
C. C. A. 477, 63 L. R. A. 551, the United States Circuit Court of 
Appeals, for this circuit, construing a Missouri statute, requiring 
gearing and belting in factories to be guarded, held that that stat- 
ute did not abolish the rule of assumption of risk. At that time the 
statute had not been construed by the Suprême Court of the state. 
The same question came again before that court in Columbia Box 
Co. V. Saucier, 213 Fed. 31, 129 C. C. A. 656, and Atlas Portland 
Cément Co. v. Hagen, 233 Fed. 24, 147 C. C. A. 94. In the meantime 
the Suprême Court of Missouri had construed the statute, holding that 
it did abolish the rule of assumption of risk. Thereupon the Circuit 
Court of Appeals refused to adhère to its former décision in the 
Miller Case, and other cases following it, holding that it was its duty 
to follow the construction of the statute by the state Suprême Court. 
The same principle was followed in Sidey v. City of Marceline, 237 
Fed. 168, 170, 150 C. C. A. 314, and St. Louis & S. F. R. R. Co. v. 
Quinette, 251 Fed. 773, 164 C. C. A. 7. 

In Western Union Telegraph Co. v. Poe (C. C.) 61 Fed. 449, and 
Adams Express Co. v. Poe (C. C.) 61 Fed. 470, Judge Taft, on de- 
murrer to the bills of complaint in those cases, held a taxing act of 
the state of Ohio unconstitutional, as being in violation of the Con- 
stitution of that state, and granted a temporary injunction. Later, 
upon failure of the défendant to answer, decrees pro confesso were 
taken. Before final decrees were entered the Suprême Court of Ohio, 
in State v. Jones, SI Ohio St. 492, Z7 N. E. 945, held that the act 
was constitutional. Thereupon the défendant moved the court to 
set aside the decrees pro confesso, dissolve the temporary injunctions, 
and grant a rehearing on the demurrers. Judge Taft sustained thèse 
motions, holding that it was the duty of the Circuit Court to reverse 
its former ruling in déférence to the décision of the Suprême Court 
of the state. Western Union Telegraph Co. v. Poe (C. C.) 64 Fed. 9. 
Upon appeal this ruling was affirmed by the United States Circuit 
Court of Appeals for the Sixth Circuit, Sanford v. Poe, 69 Fed. 546, 
16 C. C. A. 305, 60 L. R. A. 641, the late Justice Lurton, then Cir- 
cuit Judge, delivering the unanimous opinion of that court. On cer- 
tiorari the Suprême Court affirmed the rulings of the lower courts, 
sub nomine Adams Express Co. v. Ohio, 165 U. S. 194, 219, 17 Sup. 
Ct. 305, 41 L. Ed. 683. While four of the Justices dissented in that 
case, they placed their dissent solely upon the ground that the stat- 
ute was in violation of the national Constitution, but that part of the 
majority opinion, which held the construction of the Ohio Constitu- 
tion by its court of last resort, although rendered after the cause in 
the national court had been instituted, should control, was not ques- 
tioned by any of the dissenting Justices. See, also, Northern Pacific 
258 F.— 30 
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Ry. Co. V. Meese, 239 U. S. 614, -619, 36 Sup. Ct. 223, 60 L. Ed. 467, 
and American Sugar Réf. Co. v. New Orléans, 119 Fed. 691, 55 C. C. 
A. 328. 

[3] If by reason of an oversight the court reached a différent con- 
clusion from what had theretofore been decided by the highest court 
of the State, it is the duty of the national courts to follow the con- 
struction of the State court of last resort, when that fact is called to 
their attention. 

A case directly in point is Fairfield v. County of Gallatin, 100 U. S. 
47, 52, 55, 25 L. Ed. 544. In Town of Concord v. Portsmouth Sav- 
ings Bank, 92 U. S. 625, 23 L. Ed. 628, the court had held bonds is- 
sued by a municipality of Illinois void, as not having been issued in 
conformity with the provisions of the Constitution and statutes of 
that state. Prior thereto the Suprême Court of Illinois had held 
bonds issued in the same manner as were those in suit in the Town of 
Concord Case to be valid obligations under the same provision of the 
Constitution and statutes of the state under which the bonds in the 
Fairfield Case were issued. But that décision of the Suprême Court 
was not called to the attention of the Suprême Court of the United 
States, and was overlooked by that court. The Circuit Court in the 
Fairfield Case, following the décision of the Suprême Court in the 
Town of Concord Case, held the bonds of Gallatin county void. The 
Suprême Court reversed the case, and after referring to the décision 
of the Suprême Court of Illinois, which it had overlooked in the 
Town of Concord Case, held: 

"In view of ail thls, ought thls court to adhère to the construction we gave 
to the state Constitution in ignorance of the fact that the Suprême Court 
• * * had previously constnied it In a différent manner?" 

After referring to numerous prior décisions, it answers this query 
by holding: 

"We are not constrained to refuse following the décision of the state court 
in order to save rlghts acquired on the faith of our rullng in Town of Con- 
cord V. Portsmouth Savings BanU. * * • In such a case, we think it our 
duty to follow the state courts, and adopt as the true construction that 
which those courts hâve declared." 

[4] The rule of law, that the latest décision of the highest court 
of the state controls, is especially applicable to taxing statutes. Games 
V. Dunn, 39 U. S. (14 Pet.) 322, 328, 10 L. Ed. 476; State Railroad 
Tax Cases, 92 U. S. 575, 618, 23 L. Ed. 663 ; Stutsman v. Wallace, 
142 U. S. 293, 306, 12 Sup. Ct. 227, 35 L. Ed. 1018; Pittsburg, etc., 
Ry. Co. V. Backus, 154 U. S. 421, 425, 14 Sup. Ct. 1114, 38 L. Ed. 
1031. For this court to refuse to follow the décisions of the Su- 
prême Court of Arkansas woùld resuit in granting to noncitizens of 
the state, who can maintain actions in the national courts, benefits not 
possessed by citizens of the state, and relief denied to the latter. 
This should be avoided, if at ail possible. Smith Purifier Co. v. Mc- 
Groarty, 136 U. S. 237, 241, 10 Sup. Ct. 1017, 1019 (34 L. Ed. 346), 
where it was said : 

*'It would he an extraordinary resuit, if the courts of the United Statéï, In 
exerclsing the jurisdlçtion conferred upon them with a view to secure the 
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righta of citizens, residlng In différent states, should hold such a Conveyance 
to be valid agalnst citizens of other states as the Suprême Court of Ohio 
holds to be void as against its own citizens." Paterlini v. Mémorial Hospital, 
247 Fed. 639, ICC G. C. A. 49. 

Mandamus is a writ of discrétion. Duncan Townsite v. Lane, 
245 U. S. 308, 38 Sup. Ct. 99,' 62 L. Ed. 309; United States ex tel. 
V. Lane, 249 U. S. 367, 39 Sup. Ct. 293, 63 h- Ed. 650. 

Tax titles for nonpayment of taxes on such assessments would dé- 
pend on the validity of thèse assessments, and they would, in al- 
most ail instances, be determined by the state courts, and when so de- 
cided would become a rule of property binding on the national courts. 

[5] Hère we are confronted with a décision of the highest court 
of the State, expressly holding that, years before this cause of action 
arose, it had in two well-considçred cases construed its Constitution 
and statutes, holding that the uniformity clause of its Constitution 
controls the fuU valuation assessment statute, and, if conflicting, the 
latter tnust give way. The same conclusion bas been reached by 
Judge Youmans in a cause in the Western District of Arkansas. 

For the reasons stated, the court feels bound to follow the con- 
struction of the Constitution and statutes of the state by its highest 
court, and deny the pétition for a mandamus. 



ZEIGLER et al. v. HOPKINS et al. 

(District Court, B. D. Kentucky. December 3, 1918.) 

1. Mines and Minebals ®=>79(6) — Oïl Lkabe — Forfeitube fob Nonpatment 

OF Rent. 

An oil and gas lease on land in Kentucky held not forfeited for failure 
to promptly pay the stipulated rental on failure to drlU a well within 
one year, where the letter contalning it was undellvered and Immediately 
on its return the money was deposited in bank, as the lease provided mlght 
be done. 

2. Mines and Minebals <S=5>81 — On, Leases — Conflicting Leases. 

An oil and gas lease held valid as against a subséquent lease which, 
while executed when the flrst lessor was technlcally in default for non- 
payment of rent, was obtained by misrepresentatlon by the second lessees, 
who had actual notice of the prior lease and of complainants' ownership 
thereof, and express notice of complainants' right and claim l)efore enter- 
ing uyon the land. 

In Equity. Suit by H. J. Zeigler and Lee Howell against James S. 
Hopkins, A. J. Hopkins, A. R. Putnam, and Emma Hamilton. Decree 
for complainants. 

Decree reversed, C. C. A. ,259 Fed. 43. 

Kelly Kash and Hunter M. Shumate, both of Irvine, Ky., Martin 
T. Kelly, of L^xington, Ky., and Worthington, Cochran & Brown- 
ing, of Maysville, Ky., for plaintiffs. 

Pendleton & Bush, of Winchester, Ky., and A. J. Hopkins, of Chi- 
cago, 111., for défendants. 

«gsoFoT other cases gee same topio & KEY-NtJMBER In ail Key-Numbered Dlgeats & Indexes 
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COCHRAN, District Judge. [1,2] This cause is before me on final 
hearing. It involves a contest between owners of two successive 
oil and gas leases, covering a tract of 50 acres of land, in Lee county, 
in this district, made by the défendant Emma Hamilton, the owner 
thereof. The first one was made March 2, 1916, to W. J. Gibson. 
He assigned it July 11, 1916, to W. V. Abney, and Abney assigned 
it July 14, 1916, to plaintiffs, who hâve ever since claimed it. The 
lease first grants to Gibson "ail the oil and gas in and under" the land, 
and the land itself, "for the purpose of entering upon, operating there- 
on, and removing therefrom said oil and gas for the term of 10 years 
from date, and as much longer thereafter as oil and gas is found 
thereon." It then provides that the "grant or lease was made" on 
five terms. The first one is in thèse words: 

"Lessee agrées to drill a well upon sald promises withln one year from 
this date, or thereafter pay to lessors rentals as herelnafter provided nntil 
a well is completed or the property granted hereby is conveyed to lessor." 

The other four hâve no pertinency to the controversy hère. The lease 
thereafter provides as follows: 

"Second party agrées to complète a well on the premises withln one year 
from the date thereof (unavoidable accidents and delaying excepted), unless 
the lessee thereafter pays a rental of 10 cents per acre payable in advance 
until a well is completed, which payments for delay in completing a well 
may be made direct to any one of the lessors or deposited to Emma Hamilton 
in the Lee County Deposit Bank, Beattyville, Ky., which payments shall 
fully and completely extend this lease from time to time until a well is com- 
pleted, and lessors agrée to accept said payaient of rentals when made and to 
mail receipts for same to the lessee. And it is further agreed that the Ces- 
sée may at any time remove ail his property and reconvey the premises here- 
by granted, which conveyance said lessor agrées to accept, and thereupon this 
instrument shall become null and void, and the payments which shall hâve 
been made be held by the lessor as full stipulated damages for nonfulflU- 
ment of the foregolng contract." 

The lease was not recorded before its assignment to plaintiffs, but 
on July 17, 1916, three days thereafter, it, with the assignment to Ab- 
ney indorsed therein, and the assignment to plaintiffs, which was on a 
separate paper, were delivered to the clerk of the Lee county court and 
the state tax on each instrument was paid. Thereupon both documents 
were legally lodged for record. The assignment to plaintiffs was at 
once recorded. For some reason the lease itself with the assignment to 
Abney indorsed thereon, was not recorded until July 23, 1917, after 
this controversy arose. It is claimed that the lease was not recorded 
when lodged, because the fee for recording was not paid. But there is 
no indication that the fee for recording the assignment was paid then, 
and yet it was recorded. It is likely that it was not recorded at the 
same time the assignment was recorded from oversight. Payment of 
the recording fee was thereafter demanded, and it was not recorded 
until such fee was paid. Though not recorded until the date stated, 
when lodged for record it was placed in the box for unrecorded instru- 
ments on which the tax had been paid and properly indexed. 

No well has ever been commenced on the land under this lease. On 
February 25, 1917, just shortly before the lapse of a year from its 
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tnakîng, and in anticipation of the expiration thereof, when the first 
quarterly rental was to become due, the plaintiffs, through tiieir man- 
ager, EH Howell, sent by mail to the lessor, the défendant Emma 
Hamilton, $1.35, a $1 bill and 25 cents in stamps, $1.25 to pay the rent- 
al about to come due, and 10 cents for postage. It was sent from Ir- 
vine, in the county of Estill, which adjoins Lee, where plaintiffs had 
their headquarters. The envelope was addressed to the lessor at Eve- 
lyn, her post office, whîch was about 10 or 15 miles distant from Irvine, 
and from which she lived a distance of 4 miles. Inclosed in it, in addi- 
tion to the money and stamps, was a letter and receipt for the quarter's 
rent, to be signed and returned by her. The envelope, with its inclo- 
sures, was returned to plaintiffs in 10 or 15 days undelivered, and on 
March 12, 1917, they deposited to the lessor's crédit in the Lee County 
Deposit Bank the sum of $1.25 to pay the quarter's rent, which they 
sent to the bank by mail. Since then the quarterly installments of rent 
bave been deposited to her crédit in that bank as they matured. 

The other was made by the défendant Emma Hamilton to her co- 
defendànts, three in number and partners, on March 7, 1917; i. e., 
between the expiration of a year from the making of the lease under 
which plaintiffs claim, to wit, March 2, 1917, and the making of the 
first deposit of the quarterly installment of rent to the lessor's crédit 
in the Lee County Deposit Bank, to wit, March 12, 1918. When thèse 
lessees took the second lease, they had actual notice that their lessor 
had given a previous lease, though not of the fact that the plaintiffs 
had acquired it. The défendant Putnam, on their behalf, visited the 
lessor on the 3d or 4th of March, 1917, a day or so after the year ran 
out, and she informed him that she had theretofore given a lease. She 
could speak only from recollection about it, as she had misplaced the 
copy thereof which she had retained. She informed him that she 
thought that it was only for a year and that the year had run out. 
She was an illiterate woman, and when it was given it was read over to 
her by the officer who took her acknowledgment, and Abney, who ob- 
tained it for Gibson, said that, if a well was not driven within a year or 
the rental paid, the lease would be null and void. There is some uncer- 
tainty as to whether she informed him as to whom the lease had been 
given, but the évidence tends to show that she told him, or he otherwise 
ascertained, that it was given to Gibson. A disinterested witness, who 
was présent, testified that she said that she had given it to Gibson. Be- 
sides Martin's wife, an adjoining landowner, had made a lease to Gib- 
son at the same time, and défendant Putnam was aware, not only of 
the existence of this lease, but that it was made to Gibson. The 
lease was not executed at this first interview. Possibly the lessor 
would not hâve made a second lease in her then state of mind, and it is 
likely that the défendant Putnam would not hâve taken it with such 
information as he then had. 

The défendant Putnam who had had expérience in examining titles, 
and the défendant James S. Hopkins, who is a lawyer, went at once to 
the office of the clerk of the Lee county court, to see what they could 
find as to this prior lease given by the défendant Hamilton. They 
found nothing. They testify that they looked into the box containing 
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instruments lodged for record, but not recorded, and it wàs not there; 
and that they inquired of the clerk whether there was an index of such 
instruments, and he told them that there was not. The clerk dénies 
both of thèse statements. Whiist I hâve no reason to doubt the veraci- 
ty of thèse two défendants, I cannot accept thèse statements as true. 
The clerk had no interest to mislead them or testify falsely. The first 
lease is before me, indorsed lodged for record by the clerk at the same 
time, day and hour, that the assignment, which was at once recorded, is 
indorsed as so lodged, and it is unquestioned that there is in the clerk's 
office an index of instruments lodged for record but not recorded, and 
that this lease is properly indexed therein. The testimony of thèse 
two défendants is to be accounted for in this way: It is likely that 
there is in the Lee county court clerk's office, as in every other county 
court clerk's office in the state, a box or other réceptacle containing in- 
struments delivered to the clerk, on which the tax has not been paid, 
which are therefore not legally lodged for record, and of which no in- 
dex is kept. If so, the clerk understood their inquiry to relate to such 
instruments, and it was into this box that they looked. To find an in- 
strument on which the tax has been paid, and which is therefore legal- 
ly lodged for record, it is not likely that the box containing such in- 
struments will be looked into, unless the index of such instruments is 
first examined, and it is found to be indexed. Thèse two défendants 
were Etrangers to Kentucky, and liablc not to hâve made themselves 
understood. Either such was the case, or a more adverse view of their 
testimony will hâve to be taken. 

It was after this examination of the records that the défendant 
Putnam again visited the lessor on March 7, 1917, and obtained the 
second lease. He stated to her that he had searched the clerk's office 
and the lease was not of record. It was on the basis of this statement 
that the second lease was made. At the same time Putnam obtained 
a lease for himself and partners from Martin and wife on the adjoin- 
ing land, covered by the prior lease to Gibson from Martin's wife, 
and which plaintiflf also held on the idea that such lease was invalid, 
in that Martin had not united in it. The défendant lessees placed 
their lease from the défendant Hamilton on record March 13, 1917. 
On April 18, 1917, before they had made an entry under this lease, 
they were actually notified by plaîntiffs that they were the assignées of 
the Gibson lease, and claimed under it. Thereafter and before this suit 
was brought, they entered and drilled three gopd wells. As soon as 
plaintifïs were informed that the défendant lessees were developing the 
property, they demanded that it should cease, and shortly thereafter 
brought this suit. Plaintifïs' gênerai manager testified that he notified 
défendant Putnam of their lease, and warned him not to interfère, on 
or about February 25, 1917. This Putnam dénies. As the two are of 
equal credibility, I prescind from this testimony. 

It must be held that the equity of this case is with the plaintifïs. 
When the défendant lessees obtained their lease, they had actual notice 
that a prior lease had been given, and constructive notice that it had 
been assigned to plaintiffs, and, if it was still valid, that they were the 
holders thereof. The fact that the lease and the assignment thereof to 
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Abney had not been recorded did not prevent such being the case. It is 
sufficient that the tax had been paid and the lease lodged for record. 
Gain V. Gray, 146 Ky. 402, 142 S. W. 715. 

Furthermore, it cannot be said that the défendants were not without 
fault in not finding that the lease had been assigned to plaintiffs, the 
finding of which should hâve led to an inquir>' of them as to what 
they had done towards paying the rental that had just accrued, and 
which inquiry would hâve then developed whether the présent claim 
as to what was done is true. The lease was lodged for record, was in 
the box containing such instruments which had not been recorded, and 
was properly indexed. 

Still further, défendants obtained their lease upon a misrepresenta- 
tion, if not made by so many words, made by action. The misrepre- 
sentation was not a willf ul one ; i; e., it was not made with a knowledge 
that it was such. Yet it was none the less a misrepresentation. It con- 
sisted in the représentation that the prior lease, under which plaintiffs 
daim, was invalid because not of record. This représentation was 
not true, even if the lease had not been lodged for record. Recorda- 
tion is not essential to the validity of a recordable instrument. If it 
amounted to no more than that it was not valid as to défendants, still 
it was not true. They had actual knowledge of its existence and con- 
structive knowledge as to its being held by the plaintiffs. It was on the 
basis of this misrepresentation that the défendant Hamilton executed 
the lease to the lessee défendants. It is not unlikely that she would 
hâve made it on the ground that it had run out, had she been put to 
it to do so. But she did not in fact make it on that ground. 

Yet again the lessee défendants were indiffèrent towards plaintiffs' 
right in the matter of the Martin lease. When they ascertained that 
there was a possible defect in that lease, in that Martin had not united 
with his wife in making it, without considering whether possibly plain- 
tiffs had some equities in the matter which might lead Martin untempt- 
ed to testify the defect, if there was one, and without saying a word 
to plaintiffs about it, they induced Martin and his wife to make a 
second lease to them. This treatment of plaintiffs is, so far as my 
expérience goes, characteristic of the treatment by oil men of one 
another. If they think that they hâve found some defect in an 
existing lease sufficient to overthrow it, they do not reflect whether 
fair dealing requires that they should either hands off, or first take 
the matter up with the lessee therein, to find out exactly how it stands 
from his point of view, but tempt the lessor to make a second lease by 
offering a better bargain, and then, when the first lease is asserted 
against it, enlarge on the great wrong done the lessor, either by the 
terms of the first lease or what the lessee has failed to do thereunder. 

And finally, before the défendant lessees had incurred any expense 
in developing the property under their lease, they had actual notice 
that plaintiffs were claiming the right to develop it under the first 
lease as assignées thereof . On the other hand, the plaintiffs and those 
under whom they claim are not open to serions criticism. It is urged 
that Gibson had no intention to develop the property, and that his sole 
purpose was to dispose of the lease for a considération. This is usual 
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in such cases, and the lease contemplated that this might be donc ; for 
it expressly provided that the terms and conditions thereof should ex- 
tend and apply to the assigns of the lease. 

It is urged, f urther, that there was no development during the first 
year. But, as is usual in such cases, the lease expressly provided for 
the extension of the time of development by the payment of the stipu- 
lated rental. Outside of Kentucky the lease might be open to the 
criticism that the time of development could be extended for 10 years 
by payment of such rentals. But it is not open to such criticism in 
Kentucky, since the décision in the case of Monarch Oil, Gas & Coal 
Co. V. Richardson, 124 Ky. 602, 99 S. W. 668. There was a lease for 
20 years, with an agreement to drill a well in a year or pay a certain 
annual rental until it was drilled. It was held that the lessee could 
not postpone the drilling of the well for 20 years by payment of the 
annual rental, but that the lessor could at any time require the well to 
be drilled within a year by giving notice to that effect. Whilst this 
may be said to remake the contract for the parties, it lays down a 
very équitable rule. In view of this, the lessor hère could, by giving 
notice, require a well to be drilled, possibly in three months after the 
expiration of the first year. 

Nor should plaintiffs' failure to pay the rent at the end of the first 
year, when it became due, bring them into disfavor. There can be 
no question that what they did did not amount to such payment. But 
their failure to make payment was a pure misadventure. The défend- 
ants question whether plaintiffs made the effort to make such payment 
which they set forth. They rely on several considérations as weaken- 
ing the claim that they did : 

One is that the returned letter is not produced. Plaintiffs account 
for its absence by saying that it has been lost. This is said, however, 
after the litigation has arisen and the importance of having it is appre- 
ciated. From the standpoint of its importance, it is hard to realize 
why it would not hâve been preserved. It must therefore in some way 
hâve got lost. Eut when it was received back the, circumstances were 
not conducive to the thought that it was important to préserve it. No 
litigation was then on hand or anticipated, and promptly upon its re- 
tum the deposit was made. It is possible that on its receipt the letter 
was opened and money and stamps removed, and then no pains taken 
to préserve the envelope or letter, a copy of the latter of which had 
been made and retained when it was mailed. Its absence, therefore, 
may be accounted for by the f act that no pains were taken to préserve 
it, and not on the ground that in some mysterious way it got lost. 

Another is that plaintiffs in their original bill alleged that what 
was inclosed in the letter was a check for the rent, and plaintiffs' 
manager, who claims to bave sent the rent, swore thereto. The mana- 
ger placed the blâme on the attorneys, and the attorneys accept it. But 
it is not improbable that the manager himself was to blâme. He may 
hâve told the attorneys that he sent it by check, by a slip of the 
tongue, and by inattention not hâve observed the allégation in the bill. 
I notice that when he testified as a witness herein, and was asked what 
he did towards paying the rent before the year expired, his answer was : 
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■"We mailed a check to Mrs. Hamilton." This he did, notwithstanding 
he then had in his hands the copy of the letter which he claimed to hâve 
mailed to the lessor, in which it was stated, and he thereafter testified, 
that he inclosed a $1 bill and 35 cents in stamps, as had theretofore 
teen alleged in the amended bill. 

A third considération is the testimony of the postmaster at Evelyn 
lliat no such letter was received at his post office and returned. Several 
things weaken the value of this testimony. It may hâve been re- 
ceived and returned, and the postmaster hâve forgotten about it after 
a lapse of a year and a half . There may hâve been an assistant post- 
master responsible for its nondelivery and return. There is usually 
an assistant postmaster at such post offices. No inquiry was made as 
to whether there was one hère. Then it may hâve been sent to anoth- 
er post office by mistake of some officiai. I had this expérience last 
spring. I mailed a letter, addressed to Lebanon, Ky., plainly, I 
thought. It was sent to Corbin, Ky., and after having remained there 
for a month or two it was returned to me. I thought possibly that 
plaintiffs may hâve misdirected the letter. Their lease did not give the 
lessor's address. The sole information which plaintiffs had was a 
map of that territory, and her land was doser to Arvel, another post 
office, than Evelyn. But this is negatived by the fact that the address 
given in the copy of the letter which was retained and in the deposit 
slip is Evelyn. 

On the other hand, there are several considérations which require 
an acceptance without question of the correctness of plaintiffs' claim 
that an effort was made to make payment, and it was unsuccessful in 
the way for the reason claimed. One is the positive testimony of 
plaintiffs' manager to that effect. There is not the slightest reason to 
question his veracity. Another is the copy of the letter which is 
claimed to hâve been sent, which it was natural and businesslike to 
retain, bears the marks of genuineness. Another is the deposit in bank 
of the rent on March 12, 1917. This removes ail possibility of claim- 
ing that plaintiffs had abandoned the lease until, by reason of the 
development of the property by the défendants, it was shown to be 
good oil territory. When this deposit was made, not only no such 
development had been made, but plaintiffs had no information that 
the défendant lessees had become interested in the property, or were 
likely to become so. And, finally, the change in position of plaintiffs 
as to what they inclosed in the letter to their lessor. This circumstance 
is not only not against the truthfulness of their claim that they made 
such effort to make payment, but decidedly strengthens it. It évidences 
that they are not setting up a false claim and trying to mislead. If 
such were the case, no such change would hâve been made. As good a 
case could hâve been made out to the effect that the effort was to make 
payment by check as by currency and stamps, and an opportunity 
would not hâve been afforded défendants to make a point of the change. 
I can say that I hâve had the slightest doubt as to the truthfulness of 
this claim. 

Another criticism of plaintiffs' conduct, which has been advanced. 
is their failure to pay the recording fee of the clerk. I am not ad- 
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vised that the clerk had the right to demand payment of thîs fee before 
recording the lease. It is not likely that the failure to record it at 
once was due to this circumstance. The assignment was recorded at 
once, and there is no indication in the évidence that tlie fee for re- 
cording it was paid in advance. Nor is it certain that plaintiffs were 
derelict in not paying the fee for recording the lease af ter demand of 
payment was made. And at most this is not a matter of which de- 
fendants can complain. It is very likely that the second lease would 
hâve been made, had défendants been fully advised of ail the circum- 
stances. The défendant lessees would hâve taken the position that 
the plaintiflFs' lease was forfeited by the failure to make payment of 
the rental before the expiration of the year, and oflfered the défendant 
lessor sufficient inducement to make the second lease. 

And, finally, criticism is made of plaintiflfs' use of the mail to make 
payment of the rental, instead of making payment to her in person. 
The mail was reasonably sure. If it had not been used, some other 
agency would bave reasonably been resorted to. Had the deposit 
been made in the bank, she would hâve had to hâve been at the trouble 
and expense of going to Beattyville to get it, or it would still hâve had 
to hâve been sent to her by mail. The uncontradicted évidence is that 
it is customary to make such payments by mail, and the lease itself 
seems to contemplate that payments to the lessor direct might be made 
by mail, in that it provides that the lessor is to accept payment of the 
rentals and "to mail receipts for same to lessee." 

It is in view of the facts of this case as thus presented that I conclude 
that the equity thereof is with plaintiffs. The only thing that can be 
said in favor of the défendant lessees is that they bave developed the 
property and incurred considérable expense in so doing. But this they 
did after they had full notice of plaintiffs' claim, and in so doing they 
voluntarily took the risk of losing out. This equity in favor of plain- 
tiffs is such as to require that, even if the failure to make payment in 
time pî the installment of rent due on or before March 2, 1917, worked 
a forfeiture of plaintiffs' rights under their lease, they should be reliev- 
ed against it. But I do not think it worked a forfeiture. I still adhère 
to the views advanced in the former opinion herein, with a possible 
qualification. The rule laid down in Monarch Oil & Gas Co. v. Rich- 
ardson is an équitable one. It finds no warrant in the contract of 
the parties. Indeed, it raay be said to work a change thereih. The 
parties agreed in the lease involved therein that the lease should hâve 
the right to explore for 20 years, The lessee agreed to drill a well 
within a year or to pay a certain annual rental until the well was drill- 
ed. According to the contract of the parties, therefore, the lessee, 
by paying the rental, could postpone development as long as he desired. 
What, then, are the implications of this décision? Are the rights of 
the lessee subject to what is équitable in other particulars? If, so, 
there is room to hold that if the lessee should refuse on demand, or 
even if he should intentionally fail to pay rent when it becomes due, 
that he forfeits his rights. I am not prepared to commit myself as to 
this, and it is not necessary that I détermine it in this case. The de- 
fendaiit Hamilton did not demand payment of the rent which be- 
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came due Mareh 2, 1917, and the plaintiffs did not intentionally fail 
to pay it. Their failure to pay was wholly unintentional, and, as I 
hâve held, the resuit of a pure misadventure. The case of Monarch 
Oil, Gas & Coal Co. v. Richardson requires, f urther, that there should 
be no forfeiture where the failure to pay was unintentional and the 
resuit of such a misadventure. The plaintififs are entitled to the de- 
cree. 



HERMAN V. MARKHAM AIR RIFLE CO. 

(District Court, E. D. Michigan, S. D. November 4, 1918.) 

No. 5706. 

J Weapons ©=18(1) — Négligent Sale or Air Rifle by Manufacturée. 

A manufacturer, wlio, witliout examination, sold to a wholesaler a load- 
ed air rifle, discliarged àt a retailer's employô by a prospective custom- 
er, believing that it was not loaded, both vendees being ignorant of Its 
condition, held guilty of négligence. 

2. Weapons ©=18(1) — Négligent Sale of Aie Rifle — Peoximate Cause of 

Injukt. 

Where défendant manufacturer of air riflefs negligently permitted a 
loaded rifle to be sold to a wholesaler, who resold it to a retailer, in whose 
store it was discharged at a clerk by a prospective customer ignorant of 
its condition, defendant's négligence was the proximate cause of the in- 
jury, and the customer's act was not an independent intervening cause. 

3. Négligence ©=61(1) — Proximate Cause — Concurrent Causes. 

One who negligently puts into opération a train of events which It 
likely to lead, in a continuons séquence, to an injury which Is the natural 
and probable resuit of the original act, is liable, although the injury was 
imniediately caused by last link in chain of events. 

4. Weapons ©=18(1)— Manufactubee's Liability for Négligent Sale of 

Air Rifle — Pbivity. 

A manufacturer, failing to make proper inspection before selling a 
loaded air rifle discharged at a retailer's employé by a prospective cus- 
tomer of the retailer buying it from a wholesaler without knowledge of 
its condition, Is liable for the injury, although there is no privity of con- 
tract betwoen the person Injured and tlie manufacturer. 

Action by Rose Herman, a minor, by Maurice Herman, her next 
friend, against the Markham Air Rifle Company. On demurrer to the 
déclaration. Demurrer overruled. 

MilUs, Griffin, Seely & Streeter, of Détroit, Mich., for plaintiff. 
Paul W. Voorheis, of Détroit, Mich., for défendant. 

TUTTLE, District Judge. This matter cornes before the court on 
a demurrer to the déclaration in an action of trespass on the case. 
The déclaration, which contains tliree counts, allèges in substance that 
the défendant, a résident of Michigan, is a manufacturer, dealer, and 
vendor of a certain air rifle known as the "King air rifle," and ad- 
vertised by the défendant as a harmless instrument for the amuse- 
ment of young persons and others; that the défendant so advertised, 
manufactured, and sold such air rifle in large quantities to the public, 

©saFor other cases see same toplo & KBY-NUMBBR In ail Key-Numbered Digests & Indexes 
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and thereby induced a belief in the minds of the public generally, and 
in the mind of the plaintiff, a résident o£ Illinois, that the same was 
harmiess to handle and without danger to life or limb; that défend- 
ant sold a quântity of such rifles to a wholesale dealer in St. Louis, 
Mo., for the purpose, as was well known to the défendant, of resale 
to other dealers, and for the purpose of ultimately being handled in 
retail stocks and sold to individual customers ; that it then and there 
became and was the duty of the défendant to use reasonable care to 
ship such air rifles not loaded and without any shot therein, but the 
défendant disregarded such duty, and negligently shipped to such 
wholesale dealer for such resale a certain air rifle loaded with shot; 
that such dealer, being unaware of the présence of such shot, resold 
the rifle to a certain retail dealer, who, being likewise ignorant of the 
fact that the rifle contained shot, placed the same in his stock and in 
charge of the plaintiff, who was employed as a stockkeeper and sales- 
woman in his store; that while this air rifle was so in charge of the 
plaintiff in such store it was handled by â certain prospective customer 
or visitor, who, believing that it was not loaded and was harmiess, and 
being ignorant of the fact that it contained shot, proceeded to handle it 
and pulled the trigger, discharging said shot, which violently struck 
plaintiff, while she was exercising due care, and destroyed the sight of 
her right eye and endangered the sight of the other eye, so that it will 
probably be also lost, whereby plaintiff has suffered certain damages 
specifically claimed. 

The three counts are identical, except that in the first count the 
négligence alleged consists in the careless shipment of the air rifle 
with the shot therein; in the second count the négligence charged is 
the failure to use reasonable care not to permit any shot to be placed 
and left in such air rifle, and the conséquent négligent causing and 
permitting such shot to be so placed and left in the air rifle while it 
was being shipped; and in the third count the négligence counted on 
is the alleged failure to make proper examination and inspection of 
the air rifle, to ascertain that no shot had been placed or left therein 
before its shipment. 

The demurrer sets forth several objections to the sufiîciency, in 
law, of the déclaration, which may be conveniently grouped under three 
gênerai grounds, as follows: First, that such déclaration does not 
allège any actionable négligence on the part of the défendant; sec- 
ond, that the facts therein stated fail to show that any négligence of 
the défendant was the proximate cause of the injury complained of ; 
and, third, that such facts fail to show that the défendant owed to 
the plaintiff any duty to exercise reasonable care in the premises. 
Thèse grounds will be considered in the order named. 

[ 1 ] 1. It seems to me plain that the averments in the déclaration 
just referred to sufficiently allège actionable négligence on the part of 
the défendant. No case has been cited, and I hâve discovered none, 
holding that one who sells an air rifle, capable of causing the injury in- 
flicted upon this plaintiff, loaded with shot, and without a proper ex- 
amination to discover whether it be so loaded, and without warning 
as to its condition, is, as a matter of law, not guilty of négligence. 
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The authorities cited by défendant to the efifect that the sale of fire- 
arms, like this rifle, does not constitute négligence, are obviously not 
in point, as there is a wide différence between the furnishing to the 
public o£ such weapons in their usual condition, to be loaded by the 
user, and the furnishing of such a weapon already loaded and ready 
to inflict serions injury. It seems to me too plain for argument that 
if the allégations in this déclaration are true, and the défendant, after 
advertising this air rifle as a harmless insti'ument, loaded it with shot, 
or failed to use ordinary care to find and remove such shot, and then 
sold the rifle in this dangerous condition to a purchaser, who was 
without knowledge of the danger and believed, as the défendant must 
hâve known he would believe, that it was unloaded, and would natural- 
ly pass it on to some other person in that condition, the défendant did 
not exercise the care which an ordinarily prudent person would hâve 
exercised under such circumstances. Certainly, if the évidence on 
the trial of an action should disclose such a state of facts, the court 
would not be justified in directing a verdict for the défendant on the 
ground that reasonable men could not from such évidence properly 
infer négligence. I hâve no doubt that the déclaration allèges action- 
able négligence on the part of the défendant, and the contention to 
the contrary must be overruled. 

[2, 3] 2. It is urged by the défendant that, conceding that it was 
guilty of négligence as alleged, such négligence was not the proximate 
cause of the injury sustained by plaintiflf. It is insisted that the act 
of the person who handled the air rifle, in causing it to be discharged 
at the plaintiflf, was such an independent and intervening cause as to 
be the proximate cause of the injury, so that the original négligence, 
if any, of the défendant, became the remote cause of such injury. 

I cannot agrée with this contention. I think it clear that the cir- 
cumstances surrounding the discharge of this weapon, and the con- 
séquent injury to the plaintiflf, were what an ordinarily prudent person 
would and should expect to follow as a conséquence of the act of 
placing upon the market this loaded gun. I am satisfied that the in- 
flicting of this injury upon the plaintiff by the person mentioned, un- 
der the circumstances shown, was the natural and probable resuit 
of the négligence of the défendant, assuming that its acts in the prem- 
ises constituted négligence. The mère fact that the act of the de- 
fendant did not directly and immediately cause this injury does not, 
of course, render such act any the less the proximate cause of such 
injury. It has been well settled, from the time of the famous "Lighted 
Squib" Case down to the présent day, that one who by his négligent 
act puts into opération a train of events which is likely to lead, in a 
continuons séquence, to an injury which is the natural and probable 
resuit of his original act, so that there is a natural causal connection 
between the two, is responsible for such injury, notwithstanding the 
fact that the latter may hâve been directly and immediately caused 
by the last link in this natural chain of events. Milwaukee & St. Paul 
Railroad Co. v. Kellogg, 94 U. S. 469, 24 L. Ed. 256; ^tna Insurance 
Co. v. Boon, 95 U. S. 117, 24 L. Ed. 395; The Joseph B. Thomas, 86 
Fed. 658, 30 C. C. A. 333, 46 U R. A. 58; Tels v. Smuggler Mining 
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Co., 158 Fed. 260, 85 C. C. A. 478, 15 L. R. A. (N. S.) 893 ; City of 
Winona v. Botzet, 169 Fed. 321, 94 C. C. A. 563, 23 L, R. A. (N. vS.) 
204. If,.therefore, the défendant was guilty of négligence in shipping 
this loaded air rifle under the circumstances alleged, the act of this 
person in discharging the rifle at the plaintifï was only incidental to, 
and the natural and probable resuit of, such négligence, which was the 
proximate cause of the injury resulting. 

Nor is the situation affected by the fact, if, as strenuously insisted 
by défendant, it be a fact, that the person actually discharging the 
rifle in question was also guilty of négligence in pulling the trigger 
without ascertaining whether the rifle was loaded, or in pointing it 
toward the plaintiff. 

At most, such négligence would be merely a concurring cause of 
the injury, co-operating with the négligence of the défendant to pro- 
duce it, and would not relieve défendant from liability therefor. 
Grand Trunk Railway Co. v. Cummings, 106 U. S. 700, 1 Sup. Ct. 
493, 27 L. Ed. 266; Memphis Consolidated Cas & Electric Co. v. 
Creighton, 183 Fed. 552, 106 C. C. A. 98; Wells Fargo & Co. v. Zim- 
mer, 186 Fed. 130, 108 C. C. A. 242 ; Pacific Téléphone & Telegraph 
Co. V. Hoffman, 208 Fed. 221, 125 C. C. A. 421. 

[4] 3. Finally, it is contended by défendant that, as there was no 
privity of contract between it and the plaintiff, it owed the latter no 
duty of care in connection with the sale of this air rifle, and that con- 
sequently it cannot be held responsible to the plaintiff for the injury 
suffered by her. If the article sold by the défendant were an ordinary 
commodity of merchandise not essentially dangerous to the safety of 
the user thereof, there would be much force in this contention. This 
loaded air rifle, however, sold by the défendant under the circum- 
stances disclosed, was an article inherently and imminently dangerous 
to human safety, as the resuit of its sale in this case conclusively 
shows; and it is well settled that the manufacturer or vendor of an 
article of this dangerous character is not relieved from liability for in- 
jury resulting from its négligence in connection with the préparation 
or sale of such article by the fact that there was no privity of' con- 
tract between it and the person so injured, but in such a case défend- 
ant is liable for any injury caused by such négligence, subject, of 
course, to the rules of law applicable to négligence, contributory nég- 
ligence, and proximate cause. National Savings Bank v. Ward, 100 
U. S. 195, 25 L. Ed. 621 ; Huset v. J. I. Case Threshing Machine Co., 
120 Fed. 865, 57 C. C. A. 237, 61 L. R. A. 303 ; Marquardt v. Bail 
Engine Co., 122 Fed. 374, 58 C. C. A. 462; Riggs v. Standard Oil Co. 
(C. C.) 130 Fed. 199; Standard Oil Co. v. Parrish, 145 Fed. 829, 76 
C. C. A. 405; Keep v. National Tube Co. (C. C.) 154 Fed. 121 ; Cad- 
illac Motor Car Co. v. Johnson, 221 Fed. 801, 137 C. C. A. 279, L. 
R. A. 1915E, 287, Ann. Cas. 1917E, 581 ; Ketterer v. Armour & Co., 
247 Fed. 921, 160 C. C. A. 111, L. R. A. 1918D, 798. 

For the reasons stated, an order will be entered overruling the de- 
murrer and requiring the défendant to plead to the déclaration with- 
in the usual time. 
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UNITED STATES v. SAMPLES. SAME v. DE LAPP. STATE OF 
MISSOURI V. HOLLAND, United States Game Warden. 

(District Court, W. D. Missouri. July 2, 1919.\ 

1. States ®=54 — Tbeaties and Laws — Wild Animals. 

Primarily tiie state, botli as trustée for the rlglits of Its people and In 
the exercise of Its police power, bas control over tlio right to reduce ani- 
mais ferœ naturœ to possession, and the fédéral government, in absence of 
treaty, has no paramount authorlty therein. 

2. Treaties <©=3ll — Opération in States. 

The treaty making power is one of the hlghest degree, delegated by the 
States to the fédéral government by the terms of the Constitution, and 
Is superior to state Constitutions, state laws, and ail other state powers, In- 
cluding police powers, but the subject-matter inust not be arbitrary, dls- 
connected, and remote from international intercourse. 

3. TkEATIES <S=5l DEFINITION. 

A treaty is a compact between two or more independent nations, with 
a View to the public welfare, or entered into for the common advaucement 
of their interests and the interests of clvilizatlon. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Treaty.] 

4. CONSTITUTIONAL LAW <S=>45 CONSTITUTIONAlITT OF TEEATT POWEB OF 

Court to Déclare Invalid. 

If a treaty is invalid because in violation of, or Inconsistent with the 
Constitution, the court, in a proper case where the rights of citizens are 
involved, may so déclare. 

5. Game <S=4 — Treaties <S=»2 — Validity — Peotecting Mighatort Bibds — 

Validity of Statdtbs. 

The protection of migratory birds is properly the subject of negotiation 
between the United States and Great Britain and the treaty of December 
8, 1916, is valid, and Act July 3, 1918 (Comp. St. 1918, Append. §§ 8837a- 
8837m), enacted to give efEect to the treaty, is constitutional and valid. 

6. United States «S^jI^S — Consent to be Sued. 

The United States caunot be sued without its consent. 

George L. Samples and W. C. Dç Lapp were separately indicted 
on charge of having violated Act Cong. July 3, 1918, relating to 
hunting and killing migratory birds, and they demur to the indictments 
on the ground that the act is unconstitutional and void, and after the 
return of the indictments the State of Missouri, through its Attorney 
General filed its bill in equity, seeking to restrain Ray P. Holland, 
Game Warden of the United States, from enforcing such act within 
the state, and the respondent through the United States District At- 
torney moved to dismiss this bill, and the demurrers and motion were 
heard together. Demurrers overruled, and bill dismissed. 

Frank W. McAllister, Atty. Gen., John T. Gose, Asst. Atty. Gen., 
J. G. L. Harvey, of Kansas City, Mo., E. L. Westbrooke, of Jonesboro, 
Ark., and Samuel W. Moore, of Kansas City, Mo., for défendants and 
complainant. 

Francis M. Wilson, U. S. Dist. Atty., of Kansas City, Mo., for plain- 
tifïs and respondent. 

VAN VALKENBURGH, District Judge. December 8, 1916, a 
treaty between Great Britain and the United States for the protection 

©=3For other cases see same toplo & KBY-NUMBBR in ail Key-Numbered Digests & Indexes 
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of migratory birds was proclaimed by the Président (39 Stat. 1702). 
Thereafter, to give effect to this convention, Congress enacted a law, 
approved July 3, 1918 (United States Statutes at Large, vol. 40, pt. 
1, c. 128, pp. 755-757 [Comp. St. 1918, Append. §§ 8837a-S837m]). 
This act, among other things, provided that it should be unlawful 
to hunt, take, capture, or kill, attempt to take, capture, or kill, etc., 
at any time or in any manner, any migratory bird included in the 
terms of said convention between the United States and Great Britain, 
unless and except as permitted by régulations made as therein pro- 
vided by the Secretary of Agriculture. Thereafter such régulations 
were made, and duly proclaimed by the Président, wherein the open 
seasons for hunting such birds in ail parts of the United States were 
defined. Canada by an act of Parliament, approved August 29, 1917, 
gave full effect to said convention and promulgated régulations there- 
under May 11, 1918. 

The défendants Samples and De Lapp w^ere indicted upon the charge 
of having violated said act of Congress, passed to give effect to the 
treaty aforesaid, and tlie régulations made thereunder, it being provid- 
ed in said act that such violation shall be deemed a misdemeanor, car- 
rying a penalty of fine or imprisonment or both. The défendants 
hâve interposed to thèse indictments demurrers containing several 
spécifications, the gist of which is that the act in question is un- 
constitutional and void, because the subject-matter thereof is ex- 
clusively within the property rights and police powers of the state; 
because no provision can be found in the fédéral Constitution for 
the protection of migratory birds; and because the convention between 
the United States and Great Britain exceeds the limitations of the 
treaty making powers under the Constitution, and is therefore in vio- 
lation of the Constitution itself. 

After the return of thèse indictments the state of Missouri, through 
its Attorney General, filed its bill in equity, seeking to restrain the 
Game Warden of the United States, in this jurisdiction, from arrest- 
ing or prosecuting, or attempting to arrest and prosecute, any person 
for taking, killing, or using wild game within the borders of the state 
of Missouri, and from in any wise enforcing or attempting to en- 
force the aforesaid act of Congress known as the Migratory Bird 
Treaty Act, or any régulations or orders of the Secretary of Agricul- 
ture of the United States made or pretended to be made thereunder,; 
and from in any wise interfering with the exercise of the rights and 
privilèges granted by complainant to its citizens in the assumed ex- 
ercise of its sovereign and reserved power. The respondent, through 
the United States District Attorney, iiled his motion to dismiss this bill. 
Both demurrers and motion were heard together; the former will be 
first considered. 

The issues tendered by the pleadings présent two questions: One, 
the validity of the law standing by itself as affecting the relative pow- 
ers of the fédéral government and of the states; the other, the status 
of the treaty, to give effect to which the so-called Migratory Bird 
Treaty Act was passed. 
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[1] Primarily the state, both as trustée for the rights of ail its 
people and in the exercise of its police power, has control over the 
right to reduce animais ferse naturse to possession. Manchester v. 
Mass., 139 U. S. 240, 11 Sup. Ct. 559, 35 L. Ed. 159; The Abby Dodge, 
223 U. S. 166-174, 32 Sup. Ct. 310, 56 L. Ed. 390; Geer v. Conn., 161 
U. S. 519, 522, 528, 16 Sup. Ct. 600, 40 L. Ed. 793 ; Ward v. Race Horse, 
163 U. S. 504, 16 Sup. Ct. 1076, 41 L. Ed. 244; Patsone v. Penn., 232 
U. S. 138, 34 Sup. Ct. 281, 58 L. Ed. 539; United States v. McCul- 
lagh (D. C.) 221 Fed. 288; United States v. Shauver (D. C.) 214 Fed. 
154; Silz V. Hesterberg, 211 U. S. 31, 29 Sup. Ct. 10, 53 L. Ed. 75; 
Kennedy v. Becker, 241 U. S. 556, 36 Sup. Ct. 705, 60 L. Ed. 1166; 
State V. Rodman, 58 Minn. 393, 59 N. W. 1098; Smith v. Maryland, 
18 How. 71-75, 15 L. Ed. 269'; Lawton v. Steele, 152 U. S. 133, 14 
Sup. Ct. 499, 38 L. Ed. 385 ; Carey v. South Dakota, Suprême Court, 
No. 346, May Term, 1919, 250 U. S. 118, 39 Sup. Ct. 403, 63 L. 

Ed. . And in the absence of treaty there appears to hâve been no 

délégation of paramount authority to the fédéral government. Under 
the foregoing authorities, therefore, as well as on principle, this act, in 
the absence of treaty, would be unconstitutional, as exceeding the legit- 
imate powers of Congress; and so it has been held in cases substan- 
tially identical. United States v. Shauver (D. C.) 214 Fed. 154; 
United States v. McCullagh (D. C.) 221 Fed. 288. That this power 
in the state is subject to any valid exercise of authority under the pro- 
visions of the fédéral Constitution is clear; and that a valid exercise 
of the treaty making power may be recognized as such a valid exer- 
cise of authority has been foreshadowed by necessary implication or by 
express réservation in the décisions of the Suprême Court of the Unit- 
ed States. Ware v. Hylton, 3 Dali. 199, 1 L. Ed. 568 ; Manchester v. 
Mass., 139 U. S. 240, 11 Sup. Ct. 559, 35 L. Ed. 159; The Abby Dodge 
V. United States, 223 U. S. 166-174, 32 Sup. Ct. 310, 56 L. Ed. 390; 
Geer v. Conn., 161 U. S. 519, 522, 528, 16 Sup. Ct. 600, 40 L. Ed. 793 ; 
Ward V. Race Horse, 163 U. S. 504, 16 Sup. Ct. 1076, 41 L. Ed. 
244; Truax v. Raich, 239 U. S. 33, 36 Sup. Ct. 7, 60 L. Ed. 131, L. 
R. A. 1916D, 545, Ann. Cas. 1917B, 283; Kennedy v. Becker, 241 
U. S. 556, 36 Sup. Ct. 705, 60 L. Ed. 1166; Smith v. Maryland, 18 
How. 71-75, 15 L. Ed. 269; United States v. Forty-Three Gallons 
of Whisky, 93 U. S. 188-197, 23 L. Ed. 846; Carey v. South Dakota, 
Suprême Court, No. 346, May Term, 1919, 250 U. S. 118, 39 Sup. 

Ct. 403, 63 L. Ed. . See, also, opinion of Attorney General Griggs, 

Treaties— Fisheries, 22 Op. Attys. Gen. 214. 

[2] That the power to make treaties is a substantial power of high- 
est degree, delegated by the states to the fédéral government by the 
terms of the Constitution, is beyond controversy. The treaty making 
power has been surrendered by the states and given to the United 
States. Baldwin v. Franks, 120 U. S. 678-782, 7 Sup. Ct. 656, 32 L. 
Ed. 766; Fong Yue Ting v. United States, 149 U. S. 711, 13 Sup. 
Ct. 1016, 37 L. Ed. 905 ; Chinese Exclusion Cases, 130 U. S. 581, 9 
Sup. Ct. 623, Z2 L. Ed. 1068. And this extends to state Constitutions 
and laws as well as to the reserved powers. Ware v. Hylton, 3 Dali. 
199, 1 L. Ed. 568; Hoke v. United States, 227 U. S. 321-322, 33 Sup. 
258 F.— 31 
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Ct. 281, 57 L. Ed. 523, 43 L. R. A. (N. S.) 906, Ann. Cas. 1913E, 
905. 

Mr. John C. Calhoun, foremost among those insisting upon the 
fullest sovereign powers of the states, while Secretary of State, made 
this statement in an officiai document : 

"The treaty making power has Indeed been regarded to be so comprehensive 
as to embrace, with few exceptions, ail questions that can posslbly arise be- 
tween us and other nations and whlch can only be adjusted by their mutual 
consent, whether the sub,1ect-matter be comprlsed among the delegated or the 
reserved powers." Orandall on Treaties (2d Ed.) par. 105, p. 247. 

Where, then, any power has been granted to the fédéral govern- 
ment by the Constitution, to be exercised through législation by Con- 
gress, or as an incident of the legitimate treaty making power, it is 
superior to state Constitutions and state laws, and to ail other pow- 
ers, including police powers, ordinarily belonging to the states. Ail 
i-uch must be modified, curtailed, or, in a proper case, suspended, to 
insure the fuU and complète exercise of that superior power which 
has been delegated by the Constitution to the central government. 

"WhIle under our Constitution and form of government the great mass of 
local matters is controlled by local authorities, the United States, In their re- 
lation to foreign coun tries and their subjects or cltizens are one nation, in- 
rested with powers which belong to independent nations, the exercise of which 
can be Invoked for the maintenance of its absolute independence and security 
throughout its entire territory." Chinese Exclusion Case, 130 TJ. S. 5S1, 9 
Sup. Ct. 623, 32 L. Ed. 1068. 

It must be remembered that we are hère considering the power of 
the fédéral government in its relation to the several states. In such 
case, it is necessary only that the grant of power to the former and 
its legitimate exercise shall be established. Thereupon ail éléments of 
state sovereignty, however reserved, become at once subordinate. No 
other construction is possible if the Constitution is to be vindicated 
as the suprême law of the land. Undoubtedly, we may conceive of 
many rights of the states over which the fédéral government 
through its power to make treaties can hâve no control. A number of 
such are stated in Tierce v. State, 13 N. H. 576. The subject-matter of 
negotiation must be one which f ails naturally and logically into recog- 
njzed classification. It must not be arbitrary, disconnected, and remote 
from international intercourse. 

[3, 4] The validity of this act then dépends upon whether this 
treaty was a valid exercise of fédéral authority as delegated by the 
Constitution. A treaty is a compact between two or more independ- 
ent nations with a view to the public welfare. It is a compact made 
between two or more nations, entered into for the common advance- 
ment of their interests and the interests of civilization. Michie's 
Ency. of U. S. Sup. Ct. Rep., vol. 11, p. 636; Altman & Co. v. United 
States, 224 U. S. 583, 32 Sup. Ct. 593, 56 L. Ed. 894; 14 Diamond 
Rings V. United States, 183 U. S. 176-182, 22 Sup. Ct. 59, 46 L. 
Ed. 138. 

A treaty is invalid if in violation of or inconsistent with the Con- 
stitution. Butler on Treaties, vol. 2, par. 455, p. 350; Crandall on 
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Treaties (2d Ed.) p. 268; Fédéral Statutes Annotàted, vol. 9, p. 28; 
Cherokee Tobacco Case, 11 Wall. 620, 20 L. Ed. 227; United States v. 
Old Settlers, 148 U: S. 427, 13 Sup. Ct. 650, 37 L. Ed. 509; Kong Yue 
Ting V. United States, 149 U. S. 698, 13 Sup. Ct. 1016, 37 L. Ed. 905; 
Ex parte Dos Santos, Fed. Cas. No. 4,016, 7 Fed. Cas. 949 ; Geofroy 
V. Riggs, 133 U. S. 266, 10 Sup. Ct. 295, 33 L. Ed. 642. 

And this being true, the court, in a proper case where the rights of 
citizens are involved, may so déclare. Michie's Encyc. of U. S. Sup. 
Ct. Rep., vol. 11, p. 640; Head Money Cases, 112 U. S. 580-598, 5 
Sup. Ct. 247, 28 L. Ed. 798; In re Cooper, 143 U. S. 473, 501, 503, 
12 Sup. Ct. 453, 36 L. Ed. 232 ; Jones v. Meehan, 175 U. S. 32, 29 Sup. 
Ct. 1, 44 L. Ed. 49. 

The gênerai rule as to limitations upon the treaty making power is 
most comprehensively stated in Geofroy v. Riggs, 133 U. S. 266, 10 
Sup. Ct. 295, 33 L. Ed. 642. If this pronouncement, in any view, 
could properly be regarded as obiter, nevertheless it has been so fre- 
quently and approvingly restated that it must now be regarded as the 
settled rule in the courts of this country. 

"The treaty power, as expressed in the Constitution, is in terras unlimited 
except by those restraints whlch are found in that instrument agaJnst the 
action of the government or of its departments, and those arising frora the 
nature of the govemment Itself and of that of the states. It wouid not be 
contended that It extends so far as to authorize wliat the Constitution for- 
bids or a change in the character of the government or in that of one of the 
States, or a cession of any portion of the territory of the latter, without its 
consent. * * ♦ jjut with thèse exceptions, * » » there is no lirait to 
the questions whlch can be adjusted touchlng any matter whioh is properly 
the subject of negotiatlon with a foreign country." Geofroy v. Eiggs, 133 V. 
S. 266, 10 Sup. Ct. 297, 33 L. Ed. 642. 

As has been frequently stated, "An attempt to enumerate thèse lim- 
itations in more spécifie terms than hère used by Mr. Justice Field would 
be idle." It is sufficiently comprehensive to include ail acts by the 
treaty making power which might seek or tend to impair or destroy 
the constitutional functions exclusively conferred upon this govern- 
ment and its several departments. 

[5] Is the protection of migratory birds then "properly the subject 
of negotiation with a foreign country" ? In the opinion of a former 
Attorney General the United States is given power to enter into 
treaty stipulations with Great Britain for the régulation of the fish- 
eries in the waters of the United States and Canada along the inter- 
national boundary; and such is now the accepted view. This is be- 
cause "the nature and habits of fishes, the means necessary to their 
préservation from extinction, and their protection in spawning time are 
such as to render it of importance that laws regulating their capture 
shall be uniform and uniformly enforced over the whole extent of the 
body of water which they inhabit. Where a lake or river is divided into 
two jurisdictions by a boundary line between two nations, it is mani- 
fest that it would be not only convenient, but almost necessary, for the 
adéquate régulation of the subject that an agreement by treaty or 
other stipulation should exist between the governments of the two. 
countries, in order to make any System of régulation and protection 
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effective." Otherwîse "it is impossible of régulation by unîform and 
reciprocal rules." Mutuality and the attainment of reciprocal bene- 
fits are distinctive features of international conventions. Of course, 
such must be tangible and proximate. The subject-matter must be 
of the nature of those that hâve usually been made the subject of 
negotiation and treaty in the ordinary intercourse of nations, pro- 
vided, always, that they are consistent with the nature of our institu- 
tions. It is, of course, unnecessary that the précise subject shall hâve 
been previously under considération. This would mean that nations 
hâve exhausted the subject-matter of their intercourse, and can no 
longer extend their avenues of mutual advantage. But, as above 
stated, the matter of negotiation must be one which falls naturally 
and logically into recognized classification. It must not be arbitrary, 
disconnected, and remote from international intercourse. 

The case of free-swimming fishes in international waters is one 
which appeals more readily to the common understanding, because 
there international contact is apparent. But does the case of migratory 
birds differ in principle from that of migratory fishes or other similar 
f orms of wild lif e ? The term "migrate" as used in this connection is 
thus defined: 

"To pass periodlcally from one région or climate to another for feeding or 
breeding. * • • The majority of birds of tlie north temperate and arctic 
régions perform regular migrations, which are dépendent on food supply more 
than on température, moving north in the spring and south In the fall." 

Seals go regularly to their breeding and feeding grounds. Fishes 
migrate during the spawning season. Migratory birds nest in the 
north and feed in the south with the regularity of the seasons. The 
movements of ail thèse forms of life may be computed almost with 
mathematical précision. Their courses through the water and through 
the air are almost as well defined as though marked by Old Trails' 
monuments. Their movements are dictated by neither whim nor ca- 
price, but are impelled by an instinct which inheres in the law of their 
being. If this be true, what distinction can we draw between the 
fish which swims through one of the great natural éléments and the 
bird which Aies through another? The controlling considération is 
the effect upon the mutual interests of the two nations concerned. 
By this treaty the United States profits by the protection which is 
accorded such wild f owl in Canada during the nesting and feeding sea- 
sons before the migration sets in to the south. Canada gains by the 
same protection which is thrown about the same birds during their 
stay within the United States. The people of both countries, of our 
entire Union and of ail the states, benefit by the mutual and recip- 
rocal advantages which accrue from this arrangement. If this be so, 
then the subject-matter comes properly within the treaty making 
power. If it curtails any right which would otherwise be lodged in 
an individual state, it does so only through the full and untrammeled 
exercise of a fédéral power to negotiate with a foreign government. 
The conflict of jurisdiction, if one can be said to exist, diflfers in no 
respect from that which is experienced in the exercise of any power 
concededly lodged in the fédéral government which comes in con- 
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tact with the ordinary powers af the state over the same subject- 
matter. 

From the foregoing, it follows necessarily that the demurrers to the 
indictments must be overruled. 

[ 6 ] With respect to the bill filed on behalf of the state of Missouri 
but Httle remains to be said. It is based upon the same misconcep- 
tion as to the constitutionahty of this statute that lies at the foundation 
of the demurrers. The District Attorney insists that the bill should 
be dismissed for want of jurisdiction. It is true that the United 
States cannot be sued without its consent, and that, in gênerai, courts 
of equity are without jurisdiction to restrain criminal proceedings. 
It would seem, however, that a United States officer, as well as a 
state ofïicer, under certain circumstances may be restrained from in- 
stituting criminal proceedings under an unconstitutional law in accord- 
ance with exceptions to the gênerai rule as pointed out in décisions 
of the Suprême Court. However, it is unnecessary to enter upon any 
extended discussion of this question. In my view, the law is consti- 
tutional, and the United States Game Warden has acted, and is about 
to act, under lawful authority in the discharge of his officiai duties. 
From such acts he cannot, and should not, be restrained by this court. 
Inasmuch as the bill of complainant is founded solely upon the uncon- 
stitutionality of the law and the alleged invasion of a sovereign pré- 
rogative of the state, it follows that the relief prayed must be denied, 
and that the bill must be dismissed. It is so ordered. 



HILLSDALE GASLIGHT CO. t. CITY OF HILLSDALB. 

(District Court, E. D. Michigan, S. D. June 13, 1919.) 

No. 280. 

1. Gas <^=57(2) — Franchise — Acceptance bt Public Utility Company — 

BiNDING as a CONTEACT. 

Where a municipality, under proper authority of the state, granted a 
gas franchise to a public utillty company, conferring upon the latter for 
a definlte period, on definite terms and conditions, the right to use public 
streets for supplying inhabitants, and the franchise was accepted and 
used, it beeame mutually binding upon the two parties, and cannot be 
amended or abrogated by either without the consent of the other. 

2. Municipal Corporations <S=2S5 — Public Cas Franchises— Contract— 

Power to Géant. 

A défendant city of the fourth class had the power, In vlew of Pub. 
Acts Mich. 1895, No. 215, e. 27, § 8. and Pub. Acts Mich. 1905, No. 259 
(Coœp. Laws Mich. 3915, §§ 3183, 3298), to make a franchise contract for 
10 years with a public service corporation to fumish its inhabitants with 
gas at rates flxed by the franchise. 

3. Courts ®=a282(l) — United States District Court— Jurisdiction— Fédér- 

al Question. 

Where plalntlfC public utility corporation brought an action to restrain 
a City from enforcing gas rates, prescribed In a franchise alleglng that 
such enforcements would vlolate Const. U. S. art 1, § 10, also Ameiid- 
ments 5 and 14, the case is one arising under the laws of the United 
States. 



^=9For otlier cases see same toplo & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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In Equity. Bill o£ complaint by. the Hillsdale Gaslight Company 
agaifrst the City of Hillsdale. Decree for défendant, dismissing the 
bill for want of equity. 

Beaumont, Smith & Harris, of Détroit, Mich., for plaintiff. 
G. F. Lewis, of Hillsdale, Mich., and Corliss, Leete & Moody, of 
Détroit, Mich., for défendant. 

TUTTLE, District Judge. This is a motion to dismiss the bill of 
complaint of the Hillsdale Gaslight Company, a Michigan public serv- 
ice corporation, which is furnishing, under a 'franchise granted by the 
city of Hillsdale, in said state, gas to the inhabitants of said city. 
The suit is brought for the purpose of restraining the city from en- 
forcing the rates for gas prescribed in said franchise on the ground 
that they are unreasonable and confiscatory, and operate to deprive 
plaintiff of certain rights under the fédéral Constitution hereinafter 
referred to. The motion to dismiss the bill is based on the grounds 
that such bill does not show the necessary jurisdiction on the part of 
this court and that it lacks equity. 

The bill allèges that plaintiff was duly incorporated under the Mich- 
igan statute governing the organization of manufacturing and mer- 
cantile corporations; that upon its incorporation it acquired the fran- 
chise previously granted by the city of Hillsdale, a Michigan city of 
the fourth class, to the Hillsdale City Gas Company, which was also 
a public service corporation, and which had owned and operated a 
plant for the furnishing of gas to said city and the Inhabitants there- 
of ; that thereafter, and up to the date of the filing of said bill, the 
plaintiff had been, and then was, operating said property under said 
franchise, which prescribed certain rates, it having, with the consent 
of said city, succeeded to ail of the rights conferred by said franchise; 
that the plaintiff-, as a public service corporation, became entitled, up- 
on its incorporation, under the Constitution and laws of the state of 
Michigan, to eam and receive a reasonable return on the fair présent 
value of the property employed by it for public use, and that it had 
been at ail times, and then was, entitled to charge for its gas a price 
sufficient to earn such fair return ; that such right accrued to it through 
its charter as a gas company and its status as a public service corpora- 
tion, irrespective of any franchise or contract between it and said 
city ; that by reason of great increases in the cost of material and la- 
bor necessary to the opération of its business, much of which increase 
had been imposed by governmental authority, the plaintiff had been, 
and then was, operating at an actual loss to itself, and that it could 
not operate, except at a loss ; that it should be relieved from the op- 
ération of the terms of said "ordinance and contract with the public in 
the city of Hillsdale (if such contract should be held to limit the price 
of the gas), since the performance thereof can be had only by the con- 
fiscation of the plaintiff's property"; that said city had refused to 
permit it to increase its said rates; that the said franchise impaired 
the obligation of the contract between the plaintiff and the state of 
Michigan and the city of Hillsdale, as evidenced by the charter of 
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said plaintiff, the act under which it was incorporated, and the Con- 
stitution of Mlichigan, whereby it had been guaranteed a fair return 
on its property devoted to public use, and that therefore said fran- 
chise was in violation of article 1, section 10, of the United States 
Constitution ; that the enforcement of said franchise as to rates was 
a taking of the property of plaintifï for public use without just com- 
pensation therefor, in violation of the Fifth Amendment to the United 
States Constitution ; and that the enforcement of said franchise in 
respect to the rates fixed therein deprived the plaintiff of its property 
without due process of law, in violation of the Fourteenth Amend- 
ment of the United States Constitution. Plaintiff prayed that said 
franchise, so far as it fixed the rates to be charged for gas, be de- 
creed to be unreasonable and impossible of performance, and that it 
be canceled and set aside, and the défendant city be restrained from 
attempting to enforce it. 

The theory on which the bill was thus based has the merits of novelty 
and ingenuity, but I am unable to follow counsel for the plaintiff in 
his reasoning, or to agrée with him in his contention, at least so far 
as the présent case is concerned. If this argument were advanced in 
a case wherein a question concerning the powers of a state public util- 
ity commission, and their effect upon franchises between municipalities 
and public utility companies, were involved, or if the plaintiff were 
nota party to a legally authorized contract with a municipality, em- 
powered by the state to make such contract, there might be force in 
the contention that rights as between it and a municipality might be 
affected by relations or contractual rights between it and the state. 
In the présent case, however, no acts or powers of any state board, 
no applicable provisions of the state Constitution, nor any contractual 
relations between plaintiff and the state are involved. 

[1] It is elementary that where a municipality, under proper author- 
ity from the state, as in the présent case, grants a franchise, such as 
that involved hère, to a public utility company, conferring upon the 
latter, for a definite period and on definite terms and conditions, the 
right to use public streets and other places for the purpose of supply- 
ing the inhabitants of said municipality with a public necessity, and 
the municipality accepts such franchise, so that both agrée to the 
terms thereof, the latter becomes a mutually binding contract between 
the two parties thereto, and cannot be amended or abrogated by either 
of such parties without the consent of the other. Lansing v. Michigan 
Power Cb., 183 Mich. 400, 150 N. W. 250; New Orléans Gaslïght 
Co. V. Louisiana Light & Heat Producing & Mfg. Co., 115 U. S. 650, 
6 Sup. Ct. 252, 29 L. Ed. 516; Détroit v. Détroit Citizens' Railway 
Co., 184 U. S. 368, 22 Sup. Ct. 410, 46 L. Ed. 592; Vicksburg v. 
Vicksburg Waterworks Co., 206 U. S. 496, 27 Sup. Ct. 762, 51 L. Ed. 
1155; liome Téléphone & Telegraph Co. v. Los Angeles, 211 U. S. 
265, 29 Sup. Ct. 50, 53 E. Ed. 176; Détroit United Railway v. Mich- 
igan, 242 U. S. 238, 37 Sup. Ct. 87, 61 L. Ed. 268; Columbus Railway. 
Power & Light Co. v. Columbus, 249 U. S. 399, 39 Sup. Ct. 349, 63 
L. Ed. 669 (decided April 14, 1919, after the arguments in this case), 

[2] The statute under which the défendant city granted the fran- 
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chise in question is Act No. 215, Mîchigan Public Acts of 1895, pro- 
viding for the incorporation of cities of the fourth class (chapter 
27, § 8, being section 3183, Michigan Compiled Laws of 1915), which 
provides as foUows: 

"The coundl may contract from year to year, or for a period of tiine not 
exceeding ten years with any person or persons, or wlth any duly organized 
corporation, for the supplying of such city or the inhabitants thereof, or both, 
with gas, electric or other llghts upon such terms and conditions as may be 
agreed, and may grant to such person, persons or corporation the right to the 
use of the streets, alleys, wharves and public grounds of such city as shall 
be necessary to enable such person, persons or corporation to construct and 
operate proper works for the supplying of such light upon such terms and 
conditions as shall be speclfled in such contract." 

The power of Hillsdale to grant this franchise was strengthened by 
Act No. 259 of the PubUc Acts of 1905, being section 3298 of the 
Michigan Compiled Laws of 1915, which provides as foUows: 

"The respective actions of the councils of ail cities of the fourth class, 
grantlng franchises to, and making contracta with, persons or corporations, 
to use streets and public places, for the supplying of such cities or the in- 
habitants thereof, or both, with gas, electric or other lights, for periods of 
time exceeding ten years, but not exceeding thirty years, are hereby legal- 
Ized and made valid." 

There can be no doubt, both from the language of the Législature 
pursuant to which this franchise was granted and also from the rule 
of law applicable, that èuch franchise constituted a binding contract 
upon both the plaintiff and upon the défendant city. Lansing v. Mich- 
igan Power Co., 183 Mich. 400, 150 N. W. 250; City of Traverse City 
V. Citizens' Téléphone Co., 195 Mich. 373, 161 N. W. 983 ; Village of 
Otsego V. Allegan County Gas Co., 203 Mich. 283, 168 N. W. 968. 

The only case cited by plaintifï in support of its contention is that of 
Atlantic Coast Electric Railway Co. v. Board of Public Utility Com- 
missioners (N. J.) 104 Atl. 218 (June 17, 1918). That case, however, 
aside from any other considération, is clearly inapplicable to the sit- 
uation in the présent case, for the reason that there the state had not 
authorized the municipality to make contracts of the kind in question 
with public utility companies, but that power was reserved to the 
state. During the course of the opinion, the court distinctly says : 

"It is well settled that a power to flx rates may be delegated to the munici- 
pality, and that rates so flxed may amount to an irréparable contract, bind- 
ing future Législatures." 

Furthermore, in order to make it very clear that it was not uphold- 
ing the contention which is urged by plaintiff in the présent case, the 
court in its opinion in the case just cited used the foUowing explicit 
language : 

"To avoid possible misunderstanding, we add, whaf Is probably plain 
enough, that our vlew does not affect contracts made by the Législature itself, 
or by any indivldual or corporation which has power to make them." 

In the instant case it is plain that the city of Hillsdale was granted 
by the state of Michigan the power to make the contract in question, 
and that such contract was entered into between it and the plaintiff. 
It is therefore mutually binding upon them both, according to its terms 
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and conditions, and does not impair any contractual obligations of 
plaintiff or of the state, at least so far as any showing in this case in- 
dicates. 

Reliance is placed by plaintiff upon the contention that the circum- 
stances and conditions affecting the cost of opération of its plant 
had, at the time of the fîling of the bill, so increased as to prevent 
plaintiff from continuing such opération at the rates fixed in its fran- 
chise, and that therefore such rates had become unreasonable and con- 
fiscatory, and the franchise impossible of performance. As the same 
contention was urged and overruled in the case of Columbus Railway, 
Power & Light Co. v. City of Columbus, supra, it is unnecessary for 
me to discuss the subject further than to refer to the opinion of the 
United States Suprême Court in that case. 

[3] Plaintiff bas based its bill and claims to relief upon the sections 
of the fédéral Constitution hereinbefore referred to, and the case is 
therefore clearly one arising under the laws of the United States and 
properly cognizable by this court. The claim, therefore, of défend- 
ants, that the court lacks jurisdiction, must be overruled. Columbus 
Railway, Light & Power Co. v. City of Columbus, supra. 

For the reasons hereinbefore stated, the motion to dismiss the bill 
on the ground of want of equity must be granted, and a decree will 
be entered to that effect. 



In re SCHILLING et al. 

(District Court, N. D. OMo, E. D. June 26, 1919.) 

No. 6510. 

Bankrtjptct ■®=tl40(%) — Property— Title. 

Under contract with county commissioners, providing that contracter, 
now bankrupt, should furnish ail materials and labor and complète high- 
way, and that estimâtes should be made once a month of the amount and 
value of "materlal in place on the ground," tltle to brick whlch had been 
bought by bankrupt, delivered and stacked in piles, partly on and partly 
ofC the highway, in position to be used, was in the bankrupt, though in- 
cluded in estimate made, even if regarded as a sale, in View of Unlform 
Sales Act (Gen. Code Ohio, §§ 8381-8456). 

In Bankruptcy. In the matter of Chandler Schilling and W. H. 
Loller, doing business as the Schilling Construction Company. On 
trustee's exceptions to spécial master's report. Second exception sus- 
tained. 

See, also, 251 Fed. 966, 972. 

McKain & Ohl and Hine, Kennedy, Manchester & Conroy, ail of 
Youngstown, Ohio, for trustée. 

Frank N. Sweitzer, of Canton, Ohio, for commissioners. 

WESTENHAVER, District Judge. This matter is before me on 
trustee's exception to spécial master's report finding that title to 
186,000 brick is in the county commissioners of Stark county, and was 
not in the bankrupt, at the time the pétition herein was filed. A 

^saFor other cases aeo same toplc £ KEY-NUMBBR In ail Key-Numbered Digeste & Indexes 
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trief statement of facts and of former proceedings hereîn is neces- 
sary to a clear understanding of questions of law and of fact to be 
passed on. 

The Schilling Construction Company, a partnership composed of 
Chandler Schilling and W. H. Loller, entered into a contract vvith 
the county commissioners of Stark county for construction of a public 
highvvay, known as the Cairo-Hartville road. An involuntary pétition 
in bankruptcy was filed against them December 29, 1917, and an ad- 
judication in bankruptcy was had February 28, 1918. Thereafter the 
trustée, in administering the assets, found certain property, including 
thèse 186,000 brick, upon and along this highway, where construction 
work was then in progress. The brick had been bought by the bank- 
rupt, delivered to it, and stacked in piles, partly on and partly ofï the 
highway, in position to be used in the construction work. The trustée 
took possession of ail this property, including the brick, and caused 
it to be appraised. Later he filed his pétition for authority to sell, 
making défendants thereto, aniong others, the New Amsterdam Cas- 
ualty Company, the surety on the performance bond of the bankrupt, 
and the county commissioners of Stark county. Notice by mail of 
the filing of this pétition and of the time and place of hearing was 
given, and the Casualty Company appeared and made claim to this 
property, but the county commissioners failed to appear. An order 
was made, finding title to this property, including this brick, in the 
bankrupt, and authorizing the sale. 

This sale was advertised to take place July 27, 1918, and some two 
days prior tkereto the county commissioners brought a suit in the 
court of common pleas of Stark county, alleging ownership in them 
of this brick, and sought and obtained a restraining order, preventing 
the trustée from interfering with the brick or making sale of the same. 
Later application was made by the trustée to this court for an order 
enjoining the county commissioners, its ofificers, and agents from in- 
terfering with the bankruptcy court's custody and jurisdiction, and 
with the trustee's possession and sale of thèse assets, and from f urther 
prosecuting its suit with respect thereto in the state court. The county 
commissioners appeared herein, a temporary restraining order was 
granted as prayed, and leave given to appear and file a pétition, as- 
serting ail their rights and title to the brick. 

A pétition was accordingly filed, and the issues arising thereon were 
referred to a spécial master, to hear the évidence and to report his 
findings of fact and conclusions of law. He finds that the referee's 
order of sale had been made without actual service or notice to the 
county commissioners, and that the title to this brick at and before 
the filing of the pétition in bankruptcy had passed to and was in the 
county commissioners. Both of thèse findings are excepted to. 

In the view I take of this case the first exception is immaterial and 
may be disregarded. If it be true that notice by mail is sufficient in 
law, and was in fact received by the county commissioners, they did 
not appear and were not heard in opposition to the original order of 
sale, and thereforcj if necessary to enable them to assert and hâve 
protected a substantial property right, their pétition might be treated 



IN KE SCHILLING 4âl 

(258 P.) 

as an application to set aside an order made by default and grant a 
rehearing. 

The other question is thè important one. The facts upon which 
the spécial master's finding o£ title was made are not in dispute. Thèse 
brick had been acquired, delivered, and stacked in the manner already 
stated, prior to October 10, 1917. On that day the county surveyor, 
being the person properly authorized in that behalf by the construction 
contract, made an estimate as required thereby of the amount due 
to the bankrupt, and included therein 340,000 "brick on site" at $20 
per 1,000. The balance thus shown, less 10 per cent, required by the 
contract to be reserved until the highway was finally corapleted, was 
paid by check to the bankrupt on October 20th following. The 186,000 
brick, of which possession was taken by the trustée and which is now 
claimed by him, are a part of the 340,000 thus included in the estimate. 

The spécial master's conclusion of law from thèse façts that title 
to the brick had passed, upon making such payment, to the county 
commissioners, must be based on the view that the construction con- 
tract so provided, or that a sale of the brick was thereby effected. 
No reasons are given to support the finding of fact or conclusion of 
law. The spécial master contents himself with saying that they are 
"the property of Stark county and not subject to sale by the trustée." 
The question, therefore, is when materials owned or bought by the 
contracter become the property of the county commissioners. The 
contract contains, among other clauses, the following: 

"Estimâtes will be made once a month by the engineer as the work satisfac- 
torily progresses of the amount and value of material in place on the ground 
and work done. Ninety per cent, of the value so determined, less any previous 
payments made, will be paid to the contractor flve days after being approved 
by the county commissioners. No partial payment can be construed as an ac- 
ceptance by the county highway superlntendent or county commissioners of 
any material furnlshed or work done. Any or ail estimâtes may be withheld 
indeflnitely until any or ail of the orders given by the engineer or county com- 
missioners, in eompllanee with and by virtue of the terms of thls contract, 
hâve been complied with by the contractor." 

Authority to include brick in the engineer's estimate is deduced 
from the words "material in place on the ground." The trustée con- 
tends that this means such brick only as had been placed in the 
highway in their final position, and not brick merely delivered and 
stacked up by the roadside, ready and available for such use by the 
contractor. On the other hand, the contention is that any material 
delivered on the premises and in a position to be used by the contrac- 
ter as required is within the meaning of the paragraph above quoted. 
Supporting this contention is invoked the fact that this practice 
had been followed under this contract. 

I deem a décision of this question of construction immaterial, for 
the reason that, if the inclusion in the estimate of the brick was au- 
thorized, it does not follow therefrom as a matter of law that title 
or property in the bricks passed, as a resuit thereof, to the countj' 
commissioners. This contract is not a contract for the sale of goods. 
It is one requiring the bankrupt to furnish ail the materials and per- 
form ail the labor necessary to construct and complète a highway 
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according to certain definite plans and spécifications. Thîs contract 
is not fully performed until the highway is entirely completed and ail 
unused material and rubbish is removed therefrom. Payments are 
to be made from time to time on estimâtes as the work progresses. 
Thèse payments are in effect payments on account, and the para- 
graph above quoted furnishes only a basis whereby the amounts 
may be computed with safety as the work progresses. Obviously the 
bankrupt, as materials were furnished and labor was performed, need- 
ed payments. It was not contemplated that the bankrupt should fully 
perf orm the contract and get no payment until the final completion of 
the work. The provisions in the paragraph above quoted, so far as 
they permit material in place on the ground to be included in an esti- 
mate, are intended to accomplish this purpo'se, and not to relieve the 
bankrupt from responsibility for material not yet in its final resting 
place, or from the burden of performing such further labor as was 
needed. 

Manifestly, notwithstanding this estimate and payment, the bank- 
rupt was required to perform much additional labor in placing thèse 
bricks in their final position, and to do this at their own expense. 
The title to the brick, it seems to me, therefore, remained in the 
bankrupt, notwithstandmg such payment. No change in the relations 
of the parties to materials not yet used, nor with respect to their ob- 
ligations and liabilities, was contemplated or is efïected merely by 
the issue and payment of an estimate. 

Assuming, however, the theory of a sale, référence to familiar prin- 
ciples of the law of sales will conclusively show that the master's 
conclusion of law cannot be sustained on that theory. Thèse princi- 
ples are now embodied in the Uniform Sales Code of Ohio. See 
General Code, §§ 8381 to 8456. Section 8381 defines a sale of goods 
as an agreement whereby the seller transfers the property in the goods 
to the buyer for a considération called a price. Obviously neither 
party understood that such an agreement was being made. Property in 
goods sold is transferred to the buyer at such time as the parties to 
the contract intended it to be transferred, and, where the contract is 
silent, certain rules are adopted for the purpose of enabling one to 
ascertain that intention. Thus section 8399, rule 2, provides in sub- 
stance that when the contract is one to sell spécifie goods, and the 
seller is bound to do something to the goods for the purpose of putting 
them into a deliverable state, the property does not pass until that 
something is donc. Rule 5 provides in substance that if the seller is 
required to deliver the goods to the buyer at a particular place, or to 
pay the freight or cost of transportation to the buyer, or to a particular 
place, property does not pass until the goods hâve been delivered to the 
buyer or reached the place agreed upon. Section 8402 provides in 
substance that the goods shall remain at the buyer's risk, unless oth- 
erwise agreed, until the property therein is transferred to the buyer. 
Thèse rules merely déclare the settled law. See The Elgee Cotton 
Cases, 22 Wall. 180, 22 L. Ed. 863 ; United States v. Andrews, 207 
U. S. 229, 28 Sup. Ct. 100, 52 %. Ed. 185; Williston on Sales, §§ 
265,280. 
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Applying thèse rules, manifestly title did not pass, even if a sale 
were intended and one was made, because the ultimate place of de- 
livery of thèse bricks was their final resting place in the completed road- 
way, and much labor yet remained to be done by the bankrupts bef ore 
that delivery was made. The question of title to thèse bricks was 
considered by me on the 'pétition for review of the New Amsterdam 
Casualty Company, the bankrupt's surety, which sought to reverse 
the original order of the référée finding title thereto in the bankrupt. 
My opinion is reported in 251 Fed. 966. One contention then made 
was that the surety was entitled by subrogation to ail the county com- 
missioners' title to or liens upon this property. I then said (page 
970): 

"The construction contract does not, however, conter on the county com- 
missioners any title to or lien upon the property now In dispute, or purport 
to give any right to use the same in completing performance. If such a title 
or a li'en had been In terms expressly conferred, it would not be valld as 
against the trustée In bankruptcy, for the same reason that a llke provision in 
the surety's contract with the bankrupt is invalid ; that is to say, such a pro- 
vision would be only a chattel mortgage, and would be vold if not filed for 
record, or If possession of the property were not taken prlor to the filing of 
the pétition In bankruptcy." 

This language was used advisedly and after mature considération. 
A re-examination of the questions involved confirms my opinion then 
reached that no basis exists to support the contention that thèse bricks 
are anything else than a part of the equipment and materials ac- 
quired and owned by the bankrupt for the purpose of enabling it to 
perform the contract, and that no change of title or of right resulted 
from an inclusion of them in an estimale which was afterwards made. 

The second exception to the spécial master's report will be sustained. 
An order may be entered, finding that this property is a part of 
the bankrupt's estate, and denying the county commissioners' claim 
thereto, and directing the trustée to exécute the order of sale here- 
tofore entered. An exception may be noted. 



POSTAL TELBGRAPH-CABLE CO. v. FLORIDA EAST COAST RY. CO. 
(District Court, S. D. Florida. June 13, 1919.) 

1. Eminent Domain <S=»171 — Railboad Right of Wat— Condemnation fob 

Teleoraph Pubposes. 

A telegraph company Is not precluded from condemnlng right to con- 
struct pôles on a railroad right of way, because certain points on the 
right of way are not sufficlently wlde to accommodate petltioner's pôles, 
since compensation will be allowed only for portions of right of way ac- 
tually taken. 

2. Eminent Domain ®=>177 — Raileoad Right of Way— Telegbaph Pôles— 

Pabiies. 

TJnder Gen. St. Fia. 1906, §§ 2821-2823, authorlzing telegraph compa- 
nles to condemn easements necessary for their pôles In railroad rlghts 
of way, and providing that judgment shall not interfère with existing 
telegraph Unes, railroad company is only défendant Interested in con- 

®:=}For otber cases see same toplc & KBY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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deiimatîon proceedlngs, Slnce rights of existing telegraph company wlU 
be protected by Judgment enteréd. 
8. Eminent Domain <@=al71 — Actions— Issues. 

Under Gen. St. Fia. 1906, §i 2821-2823, authorizijig telegraph companles 
to oondfimn easements 1h railroad rights of way, and provlding that judg- 
ment shall not Interfère with existing telegraph Unes, question whether 
eslstlng telegraph Une wlll be Interfered with by construction of petl- 
tloner's Une wlll not be deterinined in the statntory condemnatlon pro- 
ceedlngs against the railroad. 

In Equity. Condemnàtîon proceeding by the Postal Telegraph-Cable 
Company against the Florida East Coast Raiiway Company, in which 
the American Téléphone & Telegraph Company intervenes. Hearing 
on questions of necessity, propriety, etc. Finding for petitioner. 

Marks, Marks & Holt, of Jacksonville, Fia., for petitioner. 

John E. Hartridge and Scott M. Loftin, both of Jacksonville, Fia., 
for respondent. 

Fred T. Myers, of Tallahassee, Fia., and J. L. Parrish, of Des 
Moines, lowa, for intervener. 

CALL, District Judge. On September 18, 1917, pétition was filed 
by the Postal Telegraph-Cable Company, seeking to condemn locations 
for its pôles over the right of way of the Florida East Coast Raiiway 
Company from East Palatka to Miami, a distance of 304.2 miles, al- 
leging necessary facts showing its right to exercise eminent domain 
under chapter 5211, Laws of Florida. 

The Florida East Coast Raiiway Company, on February 15, 1918, 
filed its answer to the pétition, in which was incorporated a demurrer, 
attacking the constitutionality of said chapter 5211, and then sets up 
causes why the pétition should not be granted, among other things, 
that no necessity for such condemnation exists; that its line of raii- 
way crosses many streams over which bridges hâve been constructed, 
and the condemnation would authorize petitioner to attach its wires to 
such structures; that the construction of such line would interfère 
with the ordinary use of its railroad Unes; that it had entered into 
contract with the American Téléphone & Telegraph Company, a New- 
York corporation, by which the right to construct téléphone pôles over 
its right of way had been granted; that pursuant to said contract 
the New York corporation built its lines and is now maintaining same ; 
that about 86.7 per cent, of its right of way is 100 feet wide, but many 
parts are only 50 feet or less; that the pôles of the American Télé- 
phone & Telegraph Company, where the right of way is 100 feet wide, 
are located approximately 27 feet from the center' of track on the 
side other than that on which the Western Union Telegraph Company 
and the railroad hâve pôles erected, but this distance is not uniform, 
but varies at many points on account of variations in width of right 
of way, switches, structures, etc. ; that more than lOO parts of its right 
of way between the points are less than 100 feet wide ; that at the time 
of filing the pétition three separate and distinct lines of wires on its 
right of way are strung on two lines of pôles, one line on each side of 

^ssFor other cases see same topic & KQY-NUMBER in ail Key-Numbered Digests & Indexes 
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its roadbed; that the érection of petitioner's line would interfère by 
induction with the opération of the other lines already built and in 
opération. 

On November 3, 1917, the American Téléphone & Telegraph Com- 
pany was given leave to intervene, and pursuant to such leave on De- 
cember 3, 1917, filed its answer, setting up the contract between itself 
and the railroad company for the construction of its lines from Jack- 
sonville to Key West and the building of same on pôles of the stand- 
ard length of 25 feet, with one or more cross-arms of 10 feet in length, 
and provided for attaching two additional cross-arms, as business may 
mal<e necessary; that the construction of petitioner's lines would in- 
terfère physically with its téléphone lines, and the opération of peti- 
tioner's lines would interfère by induction with the transmission of 
speech over its lines. It then sets up the provision of the Florida stat- 
ute requiring noninterference with existing telegraph and téléphone 
lines, and prays the court will détermine the extent of the interférence 
and whether the right to condemn should be refused or granted. 
Whereupon, on April 21, 1919, the case was called and the court took 
testimony on the issues made by the pétition and the answers. 

The issue, it seems to me, that the court must décide before the 
submission of the question of the amount to be assessed by the jury 
is entered into, is the right of the petitioner to maintain condemnation 
proceedings against the railroad company. There is no question, under 
the testimony before me, but "that the petitioner is such a corpora- 
tion as is contemplated by the Florida statute, and is vested' under that 
statute with the right of eminent domain." The issue is made in the 
answer of the railroad company that it is not necessary for petition- 
er to construct its line on the right of way. On this issue, I find from 
the testimony in favor of the petitioner. 

[1] The next inquiry is: Will the construction of the lines of peti- 
tioner obstruct the railroad company in the use of its right of way for 
railroad purposes? I think it will not be seriously contended that it 
will. Nor do I think the fact that there are points on the railroad 
right of way where the width is not sufficient to allow petitioner's 
pôles to be placed on the right of way a sufficient cause to deny pe- 
titioner's condemnation proceedings. The jury, in awarding compensa- 
tion, will allow it only for such portions of the right of way as are 
taken. Nor does the petitioner, as I understand it, seek to condemn 
a right to attach its wires to any bridges or other structures of the 
railroad company. 

What I hâve said above éliminâtes the causes set up in the answers, 
except that of the contract existing between the railroad company and 
the American Téléphone & Telegraph Company, by which its pôles 
were placed upon the right of way, and the interférence with its lines 
physically or by induction. 

As to the contract, it may be said that it is material to show that 
the American Téléphone & Telegraph Company, is not a trespasser, but 
occupies a portion of the right of way lawf ully, but such contract can- 
not afford a reason why the petitioner may not condemn the right to 
build its line, if it can do so conforming to the statute of Florida. 
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[2,3] Section 1 of chapter 5211 is reproduced in sections 2821 
and 2822 of the General Statutes of Florida. Section 2821 vests in 
telegraph or téléphone companies the right of eminent domain to 
subject rights of way of railroad companies to the easement neces- 
sary for the construction and maintenance of Unes of telegraph and 
téléphone. The proviso is: 

"The ordinary travel or use of said railroad Is not Interfered with by rea- 
son thereof." 

This section contains a further proviso as to distance of pôles 
from outer edge of the track. Section 2822 provides for the péti- 
tion, its contents, and method of service, etc. 

Section 2823 of the General Statutes (section 2 of the act) provides 
for the trial, and section 2824 of said General Statutes (section 3 of the 
act) spécifies the judgment, etc., to be entered upon the finding of the 
jury. The pertinent portion of said last section reads as follows : 

"Said judgment and decree shall provide that such telegraph or téléphone 
Une shall be constructed as set out in the pétition, and so as not to interfère 
vvlth the opération of the trains of said défendant, or any telegraph or télé- 
phone line already upon such right of way," etc. 

Considérable testimony, expert in its nature, was introduced before 
me for and against the contention that the construction and opération 
of petitioner's line would interfère with the lines now operated by the 
American f elephone & Telegraph Company. The position, as I un- 
flerstand it, of the petitioner, is that under the provisions of sections 
2822 and 2823 the railroad company is the only one interested in the 
condemnation proceedings; it is its compensation which the jury is to 
assess ; that the rights of the American Téléphone & Telegraph Com- 
pany are fully protected by the judgment to be entered as prescribed 
in section 2824. 

A careful reading and considération of the sections referred to 
convinces me that this contention is correct. The statute does not con- 
template that any property right of any one except the railroad com- 
pany shall be condemned for the use of the petitioner, and safe- 
guards any right possessed by another telegraph or téléphone com- 
pany, arising through contract, by providing that petitioner's line shall 
be so constructed as not to interfère with the opération of any tele- 
graph or téléphone line already on the railroad right of way; and, if 
so constructed, certainly there can be no cause of complaint by sucb 
téléphone or telegraph company, and no right of such company, prop- 
erty or otherwise, invaded, by the proceeding. 

It may become necessary for the court on another proceeding tO' 
décide whether a line, if constructed, interfères with the opération 
of a telegraph or téléphone line already on the right of way ; but in this 
proceeding, being purely statutory, such question cannot be decided in 
limine. 

I therefore find in favor of the petitioner, because no sufficient cause 
has been shown why petitioner should not hâve condemnation as prayed 
in its pétition. 
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UNITED STATES v. F. ROMEO & CO., Inc., et aL 

SAME V. SCARAMELLI & CO., Inc., et al. 

(District Court, S. D. New York. June 7, 1918., 

CusTOMs DuTiEs <S=8e — Invoices — Bonds foe Production of Invoice. 

Under Tariff Act, par. E, § 3 (Comp. St. § 5522), providing that, when 
entry of mercbandise exceeding $100 In value is made by a statement In 
the form of an invoice, the coUector shall require a "bond for the pro- 
duction of a duly certified invoice," the collector has no authority to exact 
f rom an Importer a bond for any further or other purpose ; and where an 
importer, upon entry of merchandîse, prlor to payment of duty on an 
appralsed value, jrave a bond providing that the obliger should pay the 
collector "the amount of duty to whlch It shall appear by such invoice the 
said goods Imported were subject over and above the amount duly estl- 
mated on appraisement," the bond was void and of no effect. 

At Law. Separate actions by the United States against F. Romeo 
& Co., Incorporated, and another, and against Scaramelli & Co., In- 
corporated, and another, upbn a bond given in each case. Judgment for 
défendants, dismissing the complaint, in each case. 

Francis G. Cafïey, U. S. Atty., and John E. Walker, Asst. U. S. 
Atty., both of New York City, for the United States. 

Thomas M. Lane, of New York City, for défendants Romeo & 
Co., Inc., and another. 

Allan R. Brown, of New York City, for défendants Scaramelli S 
Co., Inc., and another. 

MAYER, District Judge. Thèse two actions are at law, a jury was 
waived in each, they were both tried together, and both involve the 
same question. A statement of the undisputed facts in the Romeo 
Case will suffice for both cases. 

On March 20, 1916, F. Romeo & Co., Incorporated, imported at 
New York 200 cases of cheese, which were duly entered at the cus- 
tom house. The cheese was dutiable at 20 per cent, ad valorem under 
Schedule G, paragraph 196, of the Tariflf Act of Octoher 3, 1913, c. 
16, 38 Stat. 114 (Comp. St. § 5291). At the time of making the entry 
the certified consular invoice for the merchandise had not appeared, 
and the importers made entry on a pro forma invoice, or statement 
in the form of an invoice, as permitted by section 3, paragraph E 
of the Tariff Act (Comp. St. § 5522), giving bond for the produc- 
tion of a duly certified invoice. The provision in question is as fol- 
lows : 

"And when entry of merchandise exceeding $100 in value is made by a state- 
ment in the form of an Invoice, the collector shall require a bond for the pro- 
duction of a duly certified invoice." 

The value stated for the cheese in the pro forma invoice was 270 
lire per 100 kilos, packing included. Upon filing their entry, the im- 
porters made an addition therein sufficient to raise the unit value of 
the merchandise to 300 lire per 100 kilos, packing included. This addi- 

€=>For otber cases see same topic & KEÎY-NUMBER in ail Key-Numbered Digests & Indexes 
258 r.— 32 
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tion was made under certificate, in order to meet advances made by 
the appraiser in bimilar cases then pending on appeal for reappraise- 
ment, as permitted by section 3, paragraph I of the Tariff Act of 
October 3, 1913 (Comp. St. § 5527). The appraiser approved the en- 
tered value of 300 lire per 100 kilos, packed, and indorsed on the pro 
forma invoice, "Estimated packing charges 7 lire per case." The 
importers then took an appeal to a United States General Appraiser, 
who found the actual market value or wholesale price of the mer- 
chandise, at the time of exportation, in the principal markets of the 
country whence exported, to be 265 lire per 100 kilos, packing extra. 
The importers thereupon made application to the Secretary of the 
Treasury, under said paragraph I, for a réduction of the entered value, 
which was granted by the Department, and the collecter instructed to 
liquidate the entry upon the basis of the reappraised value. The col- 
lecter thereupon liquidated the entry at a value of 265 lire per 100 
kilos, plus packing at 7 lire per case, and the duties assessed upon said 
value were paid. 

Thereafter the importers produced a certified consular invoice as 
required by the bond. This invoice stated a unit price for the mer- 
chandise of 340 lire per 100 kilos, packing, consular certificate, insur- 
ance, and export tax included, or at the rate of 331.21 lire per 100 
kilos, packed, after deducting the nondutiable charges for consular 
certificate, insurance, arid export tax. 

The price of 265 lire per 100 kilos found hy said General Appraiser, 
and upon which duties were computed by said collector, with an addi- 
tion of 7 lire per case for packing charges, was the actual market 
value or wholesale price at which said merchandise was sold for home 
consumption in the principal markets of Italy, and the net price of 
331.21 lire per 100 kilos, packed, stated in said certified consular in- 
voice, was the price at which said goods were sold in Italy for expor- 
tation to the United States, and was higher than the price at which 
the merchandise was or could be sold at the time of exportation for 
home consumption in the ItaUan markets. The reason for the dis- 
crepancy between the price for home consumption in Italy and the 
price for export was that the Italian government, on account of the 
war, permitted the exportation of cheese only under a government 
license, from which it resulted that cheese for which export license had 
been issued commanded a higher price, due to the inclusion of a charge 
for said export license, than could be obtained for the same cheese 
bought for home consumption in Italy. 

At the time of and preceding the entry of the goods, the collector 
of customs at the port of New York would permit entry and delivery 
of merchandise upon a pro forma invoice only upon the filing of a 
written instrument in the f ollowing f orm : 

"Whereas, the above-bounden principal has applied to the collector of cus- 
toms at the port of New York to make entry of certai» goods, wares, and mer- 
chandise Imported in the Caserta from Naples, and described In consumption 
entry No. 144122, dated March 20, 1916. 

"And whereas, It is temporarily Impractlcable for the said principal to pro- 
ûuce a proper invoice thereof, duly authenticated accordlng to law, by réason 
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whereof entry of the sald goods, wares, and merchandise Is allowed upon the 
exécution of thls bond : 

"Now, therefore, the condition of this obligation Is sucli tliat, If tlie above- 
bounden obligors sliall and do witliin six nionths from tbe date liereof produce 
to the said collector of customs a duly authenticated invoice of the said, goods, 
wares, or merchandise, and shall pay to the said collector the amount of 
duty to which it shall appear by such invoice the said goods, wares, or mer- 
chandise are subject, over and above the amount of duties estimated on the 
appraisement of said goods, wares, or merchandise, then the above obligation 
shall be void ; otherwise, it shall remain in full force and efCect." 

No other form of bond for the production of consular invoices 
was accepted by the collector, and défendants could not obtain entry 
upon a pro forma invoice, nor obtain delivery of their said merchandise 
in any other way than by filing a bond in this form. It is also agreed 
between the parties that the form of bond used in this case is an old 
form, which was in use prior to August 5, 1909, and that the form 
was not changed by the government, notwithstanding changes in the 
law made at that time. 

The government brings this suit upon the bond to recover duty at 
20 per cent, upon the différence between the reappraised and liqui- 
dated value of 265 lire per 100 kilos, plus packing at 7 lire per case, or 
272 lire per 100 kilos, packed, and the consular invoice price of 
331.21 lire, packed. The question in the case is whether there is any 
authority in law for the provision in the bond that the obligor shall 
pay to the collector "the amount of duty to which it shall appear by 
such invoice the said goods * * * are subject over and above the 
amount of duties estimated on the appraisement of said goods." The 
provision of the statute is simple and plain. It merely provides that 
the collector shall require a bond for the production "of a duly cer- 
tified invoice." When such invoice shall hâve been duly produced, the 
obligation of the bond is satisfied. 

There is no authority whatever conferred upon the collector to ex- 
act a bond for any further or other purpose, and in so far as this 
bond goes beyond the limitations of the statute it is void and of no 
effect. The construction of the statute seems so plain and simple that 
a citation of authority is unnecessary. My attention, however, has 
been called to the opinion of the Board of General Appraisers in the 
case reported as T. D. 34999, G. A. 7651, and found in the pamphlet of 
Treasury Décisions dated December 24, 1914, this case appearing as 
United States v. Marquardt, 6 Ct. Cust. App. 168. I find that I am, 
in agreement wîth the Board of General Appraisers on the point hère 
under considération. A contrary view is expressed in United States 
V. Hobbs, 3 Ct. Cust. App. 256. With this latter case, however, I 
am unable to agrée. 

In view of the foregoing, the défendants in each case may hâve 
judgment dismissing the respective complaints. 

Submit findings on notice. 
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THE MOMI T. TEBO YACHT BASIN CO. v. TWEEDIB. TWEBDIB T. 

TEBO YACHT BASIN CO. 

(District Court, E. D. New York. June 9, 1919.) 

Shippinq (g=»75 — Repaies to Vessel. 

Contract for repairs to a vessel construed, and held not to requlre 
libelant for the lump sum named to make ail the repairs which were made, 
but only such as had been specifled by the surveyor, which entitled Mm 
to extra pay for additional work done wlth respondent's approval. 

In Admiralty. Suit by the Tebo Yacht Basin Company against M. 
Stanley Tweedie, owner and claimant of schooner Momi T, and cross- 
libel. Decree for libelant, and cross-libel dismissed. 

Crowell & Rouse, of New York City, for Tebo Yacht Basin Co. 
Kirlin, Woolsey & Hickox, of New York City, for Tweedie. 

CHATFIE'LD, District Judge. The libelant, Tebo Yacht Basin 
Company, agreed with the respondent to make, for $13,000, the re- 
pairs specified in a survey by one Andrew P. Jensen, under date of 
September 20, 1918. This agreement was put in writing upon Decem- 
ber 23, 1918, and the repairs were to be completed within 21 days 
after delivery of the boat at the yard. On December 31st, the agree- 
ment was changed by mutual consent. The owner of the vessel agreed 
to re-establish a lien upon the vessel, in addition to a guaranty by the 
firm to which the freight moneys had been assigned, and obtained, 
in return, an extension to 30 days from completion, for payment of 
the amount due. In the same letter an agreement was reached' that 
the total amount of the contract should be increased from $13,000 
to $16,000, in order to cover the cost of an entirely new keelson 
and sister keelson, "or additional work" required on the vessel. In 
considération for this last increase of amount the libelant agreed to 
complète the work and to hâve her ready for sea not later than Jan- 
uary 20, 1919. 

It is apparent from the testimony of the witnesses and from this 
correspondence that up to this time the parties had been contracting 
with référence to the repairs that each knew of, or which, in the 
case of the additional contract, were required by the surveyor in or- 
der to make the boat first class, and obtain a certificate for her. But 
an examination of the respondent's letter of December 23, 1918 
(Exhibit 3 in évidence), shows that the possibility had entered his 
mind of obtaining by a gênerai contract repairs which he suspected 
might exceed in amount those which were contemplated. He says : 

"There are a few things of niinor Importance not mentioned In Capt. Jen- 
sen's survey and recommendation of September 20th, the survey which Capt. 
Hopcroft handed to you as per copy attaohed hereto. Thèse few additional 
things consist of the foUowing: Three new topmasts and one new boom to be 
fumished and installed and rigged, ship's rigging and salis to be overhauled 
and repalred or renewed where necessary, some work is to be done in the 
stem, whatever may be ordered by Capt. Jensen, where the ratholes are, and 
we want the ship's bottom deflnitely and tlioroughly caulked whether neces- 
sary or not, and the ship's bottom topsides and bulwarks and houses properly 
paintod. We understand from Capt. Hopcroft you agrée to include this work 

©=3For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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in your tander, and that you agrée lo do ail the work to the satisfaction ot 
Capt. Hopcroft and to the satisfaction and approval of Capt. Jensen and tlie 
American Bureau of Shipplng, and to comply witli ail the requirements of 
Capt. Jensen for the rétention of her A-1 class in the American Bureau ot 
Shipping, and that you agrée to hâve the vessel put in thorough and efficient 
condition in every respect, and ready for sea, Including overhauling and re- 
pairlng or replacing her sails, and that you will do ail thls work for us at 
the lowest price you can, but that you guarantee the total cost to us shall not 
exceed $13,000." 

It is évident from the language just quoted that the respondent 
was seeking to so word the agreement by his counter proposais as 
to make the libelant liable for any excess, if the cost of the work 
should exceed $13,000; and yet both parties were agreeing to make 
spécifie repairs so as to comply with the surveyor's requirements in 
order to obtain the rating and first class seaworthy condition desired 
Mr. Tweedie says there is among the "things of minor importance" 
some work "to be done in the stem, whatever may be ordered by 
Capt. Jensen, where the ratholes are." At that time Capt. Jensen 
had not opened the deck up nor examined the amount of work which 
would be required in the stern, and apparently none of the parties 
contemplated that the entire stern would be found to hâve rotted 
when the deck was removed. The surveyor, Capt. Jensen, certainly 
did not intend to limit the repairs which might be needed to those set 
forth in his survey. He spécifies that "the main keelson and sister 
keelson are rotten in the hatchways" ; but in the agreement of De- 
cember 31st the cost was raised from $13,000 to $16,000, because an 
entire new keelson and sister keelson and a large amount of additional 
work had been ordered by the surveyor. It is évident that both 
parties, when they agreed to do such work as might be required in 
the stern, where the ratholes were, had in mind repairs of "minor 
importance." The phrase "some work" would be misleading if used 
in any other way, when the contract is taken into considération. 

There was therefore no meeting of minds and no contract with re- 
spect to the items as to which neither party had knowledge. There 
was a mistake of fact on the part of each signer of the contract as to 
the conditions shown when the deck was removed at the stern, in 
order to get at the matters of "minor importance," where the ratholes 
were. 

To hold otherwise would be to accuse the respondent of bad faith 
and a deliberate attempt to obtain for nothing work which he readily 
agreed to pay for when the necessity for this work was discovered 
and demand made that the contract be changed. 

On January 16th the respondent writes : 

"I hâve your favor of even date. I do not agrée with your vlews of tho 
work on the stern. However, neither you nor I are Infallible, and each of 
us is entitled to his own view. But in view of the fact that the knocking ofE 
of the work ori the vessel would involve huge damages, a necessity I désire to 
avoid taklng, if possible, I hâve chatted with you over the téléphone, and as 
I understand it the followlng is mutually agreeable." 

Then he agrées to change the contract price to $20,000 and a de- 
livery of the boat was arranged for January 30, 1919. This agree- 
ment was suhstantially complied with. Certain work could not be 
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completed owing to the présence of dunnage, for which the respondeilt 
was responsible, and which necessitated the présence of carpenters 
on the vessel for a few days after she began loading, but after her 
delivery on the 30th of January. The making good of such small 
items after the date of delivery would not be a breach of the cov- 
enant to deliver the boat in first-class condition, and there is nothing 
to indicate that thèse repairs were not completed by the mutual con- 
sent and to the mutual advantage of both parties. 

Just before the vessel was delivered to the respondent certain items, 
such as the furnishing of néw f resh water tanks, the repair of certain 
boiler tubes, the supplying of jaws to a boom and gaff, and other 
minor détails, were called for by the représentative of the respondent. 

The original repairs were to be màde to his satisfaction, but thèse 
repairs were not a part of the requirements of the American Bureau 
of Shipping, and were pure extras not included in any of the original 
contracts. The testimony shows that the priées with référence to ail 
the work and supplies were reasonable, and there is nothing to indi- 
cate that the respondent has objected because of any dissatisfaction 
either in the work which he received or the price set upon it. His 
sole ground of contest is based upon his contention that the libelant 
agreed for a lump sum, and on their own examination of the boat, to 
do everything which might be required. 

But such was not the case. The contract was plainly based upon 
the représentations of the surveyor or of the respondent, and related 
to repairs for which the need was apparent. The contract did not 
cover repair of hidden defects, beyond those based upon the respond- 
ent's own représentations, where no examination was made, and where 
reliance upon his représentations is apparent. 

The respondent has brought a cross-libel, alleging damages for de- 
lays in delivery of the boat ; but no delay has been shown f rom which 
damage resulted, other than that necessary delay incurred by the 
making of the repairs covered by the contract. 

If the libelant's claims are upheld, then the cause of action for delay 
must fall. 

The libelant may hâve a decree for the araounts claimed by him, 
and the cross-libel for delay will be dismissed. 



THH KID. 



BENN RIGEI. CONTRACTING & SDPPLY CO. v. IRA S. BUSHEY & SONS, 

Inc. 

(District Court, B. D. New York. Aprll 21, 1919.) 

Whabves <g=5>20(7) — Repaies — Oktract fob Dry 'Dock — Sufficiency or Evi- 
dence. 

Owner of vessel, seeking recovery of damages entalled by slnklng there- 
of after being taken to another for repairs, held not to hâve sustainea 
its burden of proof that the other agreed to place it, Immediately on ar- 
rivai, In dry dock. 
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In Admiralty. Two libels, one by Ira S. Bushey & Sons, Incorpo- 
rated, against the hoister Kid, and the other by the Benn Rigel Con- 
tracting & Supply Company against Ira S. Bushey & Sons, Incorpo- 
rated. Decree for libelant in first case ; libel in second case dismissed. 

Foley & Martin, of New York City (James A. Martin, of New York 
City, of counsel), for Bushey & Sons. 

WilHam S. Pettit, of Far Rockaway, N. Y., and Mr. Bunker, for 
the Kid. 

GARVIN, District Judge. Two cases hâve been tried together. Ira 
S. Bushey & Sons, Incorporated, libeled the hoister Kid for work, la- 
bor, and services in connection wîth repairs to that vesseh It is not 
disputed that repairs were made, but Benn Rigel Contracting & Sup- 
ply Company, owner of the Kid, claim that Bushey & Sons, Incor- 
porated, undertook to place the Kid upon the dry dock on the afternoon 
of November 3, 1917, that this was not done, and that as a resuit the 
Kid sunk twice, was raised and pumped ont each time, and was then 
towed ashore by Bushey & Sons, instead of being placed in the dry 
dock, and when beached fiUed with water. 

The libel filed by Benn Rigel Contracting & Supply Company sets 
forth that on November 3, 1917, Ira S. Bushey & Sons, Incorporated, 
promised to place the hoister Kid upon dry dock on the afternoon of 
that day, that libelant delivered the boat to the respondent, which 
received her for the purpose of repairing her, and that, instead of 
placing her in dry dock at once, it neglected her and allowed her to 
sink twice. The libel is for various items of damage in connection 
with raising the Kid, pumping her out, damages to her deckhouse, and 
for loss of her use while she was being repaired. 

It appears that about 11 a. m. on November 3, 1917, Benjamin Rigel, 
an officer of Benn Rigel Contracting & Supply Company, talked by 
téléphone with Frank Bushey, of Ira S. Bushey Sons, Incorporated, 
and told him that he wished said Bushey Sons to repair the Kid. He 
further testified in substance that Bushey told him to bring the boat 
there during the day and that she would be put in dry dock at once. 
Bushey denied this vigorously, and testified that November 3 was a 
Saturday, that his men stopped work at 4:30 p. m., and that he told 
Rigel that the Kid must be at the dry dock at 4 o'clock at the latest. 
This is corroborated to some extent by the witness Ferrick, and I am 
of the opinion the Benn Rigel Contracting & Supply Company has not 
sustained the burden of proof. The boat did not reach the dry dock 
until 4 :30 p. m. or later. 

There will therefore be a decree for the libelant in the libel brought 
by Bushey & Sons, Incorporated, and the libel brought by the Benn 
Rigel Contracting & Supply Company will be dismissed. 
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THE LADT RASENDYLU 

(District Court, N. D. New York. June 14, 1919.) 
Maritime Ijens <S=>25 — Statutobt Lien — Repaies and Supplies at Homb 

POBT. 

Act June 23, 1910, § 1 (Comp. St. § 7783), giving one furnlshlng repairs 
or supplies to a vessel, whether domestic or loreign, a maritime lien on 
the vessel, enforceable in rem, applies, though the repairs and supplies 
are furnished at the home port. 

In Admiralty. Suit by Henry B. Nevins against the yacht Lady 
Rasendyll. Heard on motion to dismiss Hbel, on the ground that the 
supphes and repairs were furnished the vessel in her home port, and 
hence are not a maritime lien, and cannot be enforced in admiralty. 
Motion denied. 

Foley & Martin, of New York City, for libelant. 
John O'Leary, of Clayton, N. Y., for respondent. 

RAY, District Judge. Act June 23, 1910, c. 373, 36 Stat. 604, § 1 
(Comp. St. § 7783), provides that : 

"Any person furnishing repairs, supplies or other necessarles * • * ta 
a vessel, whether foreign or domestic, upon the order of the owner or owners 
of sueh vessel, or of a person by him or them authorized, shall hâve a maritime 
lien on the vessel which may be enforced by a proceeding in rem, and It shall 
not be necessary to allège or prove that crédit was given to the vessel." 

Section 5 of the act (section 7787) provides : 

"This act shall supersede the provisions of ail state statutes conferring liens 
on vessels in so far as the same purport to create rights of action to be en- 
forced by proceedings in rem against vessels for repairs, supplies, and other 
necessarles." 

In The Yankee, 233 Fed. 919, 924, 925, 147 C. C. A. 593, it was 
Aeld that by the provisions of the above act "the distinction between 
foreign and domestic ports is abolished." In The Oceana, 244 Fed. 80, 
82, 156 C. C. A. 508, 510 (certiorari denied Morse Dry Docks & Repair 
Co. V. Conron Bros. Co. et al., 245 U. S. 656, 38 Sup. Ct. 13, 62 L. Ed. 
533), the Circuit Court of Appeals, Second Circuit, said : 

"Obviously the act was passed in restriction of the rights of vessel owners 
and In the aid of those who furnlsh repairs, supplies, and other necessarles. 
It wiped out ail différence between foreign and domestic vessels, and between 
repairs, supplies, and other necessarles furnished In the home port, as dis- 
tinguished from those furnished In foreign ports, and between such as were 
ordered by the master and such as were ordered by the owners," etc. 

It is plain and beyond ail controversy that since the enactment of 
the statute of June 23, 1910, and in view of its plain provision, it is no 
longer a défense that the repairs and supplies were furnished at the 
home port. 

The motion to dismiss the libel is denied. 
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LINCOLN V. VIRGINIA POETLAND CEMENT CO. 

<Court of Appeals of District of Columbla. Submltted April 2, 1919. Declded 

May 5, 1919.) 

No. 3228. 

1. REFERENCE <@=41 FlTNESB OF SPECIAL ATJDITOB — CoNFLICTINa AFFIDAVITS. 

Conflicting affiçlavits regarding an auditor's préjudice against défend- 
ant held not to show that the court abused its discrétion in appointing liim 
spécial auditor to complète a case which he had heard previously to bis 
résignation as regular auditor. 

2. Appeal and Brbor <®=>967(1) — Disceetion of Court — Appointment of Spé- 

cial AUDITOB. 

A court's ruling that a person appointed spécial auditor was not dis- 
qualifled by préjudice against the défendant will not be disturbed, except 
for an abuse of discrétion. 

3. REFERENCE <®=544 — AUTHORITT TO APPOINT SPECIAL AUDITOR. 

Under Code of Law 1901, § 254, authorizing référence of a law case 
grounded on an account to a regular or spécial auditor, a regular auditor, 
who bad resigned, inay be appointed spécial auditor to complète a case he 
had heard before his résignation. 

4. Appeal AND Ebbou <s=396Y(1) — Harmless Ebbob — Amending Exceptions. 

No prejudicial error Is shown in refusing permission to malte a second 
amendment of exceptions to a spécial auditor's report, where the record 
does not indicate in what respect it was desired to change the exceptions. 

5. REFERENCE ®=»1CK)(5) — AUDITOR'S REPORT — AMENDING EXCEPTIONS. 

The court did not abuse its discrétion In refusing défendant permission 
to amend for the second time exceptions to a spécial auditor's report. 

6. REFERENCE <©=»100(5) — Auditoe'b Repobt — Amending Exceptions. 

Ordinarily, allowing the amendment of exceptions to a spécial auditor's 
report rests within the sound discrétion of the trial court. 

7. REFERENCE <S=»105 QUESTION FOB JUEY. 

The défendant, In a case based upon an account and referred to an au- 
ditor, is not entitled to hâve a jury pass upon the question whether inter- 
est should be allowed, where there are no disputed facts regarding the 
interest items. 

8. Refeeence ®=9l00(4) — Exceptions to Auditor's Account. 

Where an auditor found that plaintlff's count and inspection of sacks 
returned by défendant was to govern under the contract between the par- 
ties, and that crédit was so given, defendant's exception, wbieh failed to 
specify either that the contract did not so provide or that the crédit given 
by plaintiff was incorrect, held insufHcient. 

9. REFERENCE <S=»48 — AUDITOE — AUTHOEITT, 

Where a case was referred under Code of Law 1901, §§ 254-258, to 
audit and state the dealings between the parties, etc., the auditor was 
authorized to ascertain whether an account stated existed between the 
parties, and, if so, its scope. 

10. Refeeence <S=>105 — Additob's Report — Exceptions. 

Under Code of Law 1901, §1 254 and 255, requiring exceptions to specify 
basis and requiring issues of fact raised by exceptions to be tried by 
jury, an exception that the évidence before an auditor failed to establish 
an account stated between the parties is too indefiuite to raise a question 
of fact for détermination by jury. 

11. Account Stated ®=19{3) — Evidence — Sufficienct. 

Evidence that the parties adjusted their books so as to make thelr 
statements of account correspond, that such account was recognized by de- 

$=3For otber cases see same toplc & KEY-NUMBER In ail Key-Numbered Digests & Indexe» 
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fendant, who failed to produce hls books of aecount, etc., held to sustaiu 
the trial court's finding that an aecount stated existed as a matter of law. 

12. Jury >ê=31(8) — Right to Jurt Triai. — Référence. 

Code of Law 1901, §§ 254-258, providing that law cases based on an 
aecount may be ref erred to an audltor and that exceptions to his report may 
raise Issues of fact to be tried by jury^ does not unconstitutlonally restrict 
the right to Jury trials. 

13. REFERENCE ©=2 — ACTION ON ACCOUNT — CONSTRUCTION OF StATUTE. 

Code of Law 1901, §§ 254-258, authorizing référence to an auditor of 
law cases based on aecounts, niust be read aecordlng to the natural im- 
port of the language, without resorting to subtie or forced construction. 

Appeal from the Suprême Court of the District of Columbia. 

Action by the Virginia Portland Cernent Company, a corporation, 
against S. Dana Lincoln, trading and doing business under the name 
of the National Mortar Company. Judgment for plaintiff, and de- 
fendant appeals. Affirmed. 

Lucas P. Loving, Wharton E. Lester, and L. L. Hainner, ail of 
Washington, D. C, for appellant. 

H. Ralph Burton, Walter C. Clephane, and J. Wilmer Latimer, ail 
of Washington, D. C, for appellee. 

SMYTH, Chief Justice.' The Virginia Portland Cernent Company, 
referred to hereafter as the Cernent Company, sued S. Dana Lincoln, 
trading as the National Mortar Company, to recover from him over $8,- 
000, a balance alleged to be due for about L400 shipments of cernent, 
which were made on différent dates running through a period of about 
five years. The Cément Company recovered, and we are asked by Lin- 
coln to reverse the judgment against him. 

By consent of the parties the case was referred to Louis A. Dent, 
as auditor of the court, under chapter 4 of the Code, "to audit and 
State the aecount and the dealings between the plaintiff and the de- 
fendant and to report the same with his conclusions" to the court. 
While the case was in his hands he tendered his résignation as auditor, 
to take effect June 30, 1915. Before this date he had completed the 
taking of testimony but had not made his report. The testimony cov- 
ered about 1,100 pages, and in addition thereto voluminous docu- 
ments had been submitted to him. In thèse circumstances the Cernent 
Company moved that the case upon the expiration of the auditor's 
term be referred to Mr. Dent as spécial auditor, to the end that he 
might complète his work under the original référence. This was op- 
posed by Lincoln for various reasons set forth in affidavits. Among 
other things it was charged that the auditor was violently prejudiced 
against Lincoln. There were counter affidavits. In one the auditor 
denied any préjudice, and asserted that after the controversy" had 
arisen one of counsel for Lincoln stated to him that he "was satisfied 
that the auditor was not imbue^ with any préjudice toward his chent 
and would give him an unbiased and impartial finding." This state- 
ment in effect was admitted by the counsel referred to, in an affidavit 
filed two days later. Another affi'davit allèges that Lincoln's resent- 
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ment was due to the fact that the auditor's rulings du ring the hearing 
were adverse to his conception of what he was entitled to. The court 
overruled the opposition and sustained the motion of the Cernent Com- 
pany. 

Shortly afterwards Mr. Dent filed his report, which was in favor of 
the Cernent Company. In due time Lincoln presented exceptions to 
the report, which were overruled. He thereupon asked leave to file 
amended exceptions, which was granted. The amended exceptions 
were overruled. A second application for leave to amend was denied, 
and judgment was then entered on the report. 

[1,2] Whether or not the spécial auditor was unfit to complète the 
report because of préjudice presented a question of fact, which was 
resolved by the court against Lincoln. We perceive no error in this. 
The matter addressed itself to the sound discrétion of the court. As 
in the case of proposed jurors whose competency is challenged, the 
court's ruling should not be disturbed unless there was an abuse of 
discrétion (Miller v. United States, 41 App. D. C. 52, 54; Paolucci 
v. United States, 30 App. D. C. 217, 12 Ann. Cas. 920; Reynolds v. 
United States, 98 U. S. 145, 156, 25 L. Ed. 244), and we are clear that 
there was none hère. 

[3] It was not only within the power of the court to authorize Mr. 
Dent to complète the work which had been assigned to him as auditor, 
but it would hâve been a mistake not to bave donc so under the cir- 
cumstances. He had heard ail the testimpny, had listened to the con- 
tentions of counsel with respect to it, and was therefore peculiarly 
equipped to perform the duty involved. The Code (section 254, c. 4) 
authorizes the court "at any stage of the cause" to refer a law case 
grounded on an account to the regular auditor or to a spécial one, in 
its discrétion. By the order assigning the case to Mr. Dent as spécial 
auditor the previous one committing it to him as auditor was in effect, 
though not formally, modified. 

[4-6] Nor do we believe there was error in refusing to permit a 
second amendment of the exceptions. Lincoln requested leave to 
amend nine of them. This was granted, with the direction that the 
amendments must "point out specifically and precisely the grounds 
of such exceptions." They did not comply with this direction, and 
were rejected by the court. Lincoln then requested permission to 
further amend, but this was denied him. In the record there is noth- 
ing to indicate in what respect he desired to change his exceptions, and 
in the absence of a showing we cannot say whether the proposed 
change, if made, would be an improvement. If it would not, he was 
not prejudiced by the refusai. Besides, the matter of granting amend- 
ments is ordinarily in the sound discrétion of the court, and where, as 
hère, there is no abuse of that discrétion, its rulings will be npheld. 
Meyers v. Davis, 13 App. D. C. 361, 364; German Evangelical So- 
ciety V. Prospect Hill Cemetery, 2 App. D. C. 310, 315. 

We now come to a more serious question. The Code (section 2S4, c. 
4) provides that the exceptions "shall point out particularly the item 
or items" in the report excepted to and state the ground of the ex- 
ceptions, and that the report shall be supported by an affidavit of the 
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party excepting that the allégations of fact set forth in the excep- 
tions are true to the best of his knowledge and belief . And section 255 
thereof provides that when the exceptions thus supported raise an 
issue of fact it must be submitted to a jury for its détermination. Do 
the exceptions finally passed upon hère raise a question of fact? 
If so, the court erred in not submitting it to a jury. 

[7] Five of the exceptions relate to the allowance of in ter est. The 
auditor found that the contract between the parties provided for the 
payment of interest on each shipment af ter 60 days f rom the date of 
its delivery, but he did not follow the contract as to the greater part 
of the amount involved, because, as stated by him, of "the relaxation 
by plaintifï in his demand for strict compliance with the contract 
in this respect." He figured interest on the amount which he found 
due on August 28, 1912, the date that a demand for payment was 
made, which was several years after some of the shipments had taken 
place. Thus the Cernent Company was allowed considerably less in- 
terest than it was entitled to under the contract. Certainly of this 
Lincoln had no cause for complaint. As to the items subséquent to 
August, 1912, he followed the rule of the Suprême Court of the Unit- 
ed States, which provides that in case of partial payments "the créditer 
shall calculate interest, whenever a payment is made. To this interest 
the payment is first to be applied, and, if it exceed the interest due, 
the balance is to be applied to diminish the principal. If the payment 
f ail short of the interest, the balance of interest is not to be added to 
the principal, so as to produce interest." Story v. Livingston, 13 Pet. 
359, 370, 10 h. Ed. 200. 

It is said that the auditor allowed compound interest in fixing the 
ultimate balance, but this is without any basis in the record. The 
process employed by him in determining the amount of the interest is 
clearly set out in the report. If he made any errOr in his calculation, 
or misstated any fact, Lincoln has failed to identify it, either "particu- 
larly," as required by the statute, or otherwise. True, the auditor 
gave interest on the final balance found by him from the date, April 
15, 1913, on which "it was due and payable" (Code, § 1184); but 
this sum included no interest, for each crédit exceeded at the time it 
was given the amount of interest, then due. 

The contention that the question as to whether or not interest should 
be allowed at ail was for a jury has no merit, since there was no dis- 
puted fact concerning it. 

Exceptions 11, 12, 13, 16, and 17 are perhaps sufficiently definite 
to raise a question of fact for the détermination of a jury, but the 
matters covered by them, except two small items, are ail embraced, the 
auditor found, in an account stated between the parties. Whether or 
not he was authorized to make this finding is a point we shall examine 
in a moment; but if he was, and the account stated is binding, the mat- 
ters referred to are not open to further investigation. 

[8] The two items mentioned relate to sacks which Lincoln says he 
leturned to the Cément Company and for which he was entitled to 
crédit, but did not receive it. Concerning this the auditor found that 
under the contract between the parties "the count and inspection of 
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sacks by plaintiff [the Cément Company] at the mill was to govern 
the crédit," and that he gave crédit according to that count. Lincoln, 
in his exception, does not point out wherein this finding is incorrect. If 
the contract did not provide as the auditor found, or if the amount the 
Cernent Company gave crédit for was not correct, it would hâve been 
any easy matter for Lincoln to hâve said so in his exception ; but he 
did not, and for this reason it was properly rejected by the court. 

[9] With respect to the account stated lyincoln excepted to it on two 
grounds : (a) That the auditor had no authority to find vAether or not 
an account stated existed betweèn the plaintifï and the défendant ; and 
(b) because the évidence taken before him wholly failed "to establish 
the existence of an account stated." Relative to the first, the déclara- 
tion of the Cément Company was based in part "on account stated 
between them" (the parties). The cause was referred to the auditor, 
as we hâve seen, "to audit and state the account and dealings be- 
tween the plaintiff and the défendant and to report the same with his * 
conclusion." An account stated was a part of "the dealings between" 
the parties, and therefore the auditor was empowered to find whether 
or not one existed, and, if so, its scope. 

[10,11] In his report the auditor states specifically the ultimate 
facts upon which he based his conclusion that there was an account 
stated between the parties. He found that the statement of account 
of the Cément Company with Lincoln was taken from the former's 
books, and was compared with the latter's Books; that after certain 
omitted entries were made, amounting to about $40, a balance was 
struck upon the books of both parties as of March 1, 1913; that the 
same is set out in a letter of March 26, 1913, written by the Cernent 
Company to Lincoln; that Lincoln admitted the account referred to 
in the letter was his own account, made up from the Cernent Com- 
pany's invoices; that another paper produced by the Cément Com- 
pany, and which it later appeared was brought by Lincoln to it, was a 
statement made by Lincoln's bookkeeper, which was apparently a rec- 
onciliation of the accounts of both parties by certain small adjust- 
ments ; that Lincoln failed to produce his books of accounts in déniai 
of the Cément Company's évidence; and that the Cément Company's 
testimony to the effect that there was an account stated was corrobo- 
rated by letters produced by Lincoln. The latter in his exceptions 
makes no spécifie objection to any of thèse findings, does not point out 
"particularly the item or items therein to which he objects," but 
contents himself with saying that "the évidence taken before the au- 
ditor wholly fails to establish the existence of any account stated be- 
tween the plaintiff and the défendant." This is entirely too indefinite 
to raise any question of fact for submission to a jury. The facts 
found clearly disclose an account stated, and the court did not err 
in so deciding as matter of law. 

[12,13] Chapter 4 of the Code is a valid exercise of législative 
power. Simmons v. Morrison, 13 App. D. C. 161, 169. It does not 
deprive a party, in a proper case, of a trial by the common-law triers 
of fact, but provides a simple and workable method by which he may 
secure it. If the facts upon which the auditor finds against him are 
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specifically denied by him, he may havé them tried by a jury ; but, îf he 
refuses to deny them specifically, and thus fails to raise an issue of 
fact, he has no just cause for complaint if the court holds as matter of 
law that he has not made out a défense. To sustain exceptions so 
vague and gênerai as those before us, when preciseness was easy, if 
the facts warranted it, would be to fritter away by construction the 
chapter of the Code we are examining. The act must be read "ac- 
cording to the natural and obvions import of the language, without 
resorting to subtle and forced construction." United States v. Temple, 
105 U. S. 97, 99 (26 L. Ed. 967) ; Moore v. United States, 249 U. S. 
487. 39 Sup. Ct. 322, 63 L. Ed. 721, decided AprU 14, 1919. 

The other objections argued, ail' of a minor character, hâve been 
examined by us and found to be untenable. 

Pinding no merit in any of the contentions of the appellant, the 
judgment of the lower court is affirmed, w^ith costs. 

AfSrmed. 



STALLINGS v. SPLAIN, United States Marshal. 

(Court of Appeals of District of Columbia. Submitted April 1, 1919. Decided 

May 5, 1919.) 

No. 3225. 

1. Extradition <©=j26 — Fédéral Offenses — District of Columbia. 

In view of Code of Laws D. C. 1901, § 930, a person may be arrested in 
ttie District of Columbia on a warrant from a fédéral District Court and 
held for a reasonable time for extradition papers. 

2. Ceiminal Law <©=3l05 — Jxjrisdiqtion — Waiver of Objections. 

A person wbo, wliile at large on bail given In liabeas corpus proceed- 
ings instituted by bim after his arrest on a warrant from another fédéral 
iurlsdiction, was rearrested on a commissioner's warrant, by appearing 
and after a hearing giving bail for his appearance in the other juns- 
diction, waived any objection to the jurisdictlon of the commissioner over 
his person pending the habeas corpus proceeding. 

Appeal from the Suprême Court of the District of Columbia. 

Habeas corpus by Leslie C. Stallings against Maurice Splain, Unit- 
ed States Marshal for the District of Columbia. From a decree dis- 
charging the writ, petitioner appeals. Affirmed. 

W. B. Jaynes, of Washington, D. C, for appellant. 
John E. Laskey, U. S. Atty., and J. B. Archer, Jr., Asst. U. S. Atty., 
both of Washington, D. C, for appellee. 

ROBE, Associate Justice. This appeal is from a decree in the Su- 
prême Court of the District, discharging the writ of habeas corpus that 
had issued on appellant's pétition. 

Appellant, hereinafter called the petitioner, was arrested in this Dis- 
trict on June 10, 1918, on a bench warrant from the United States 
District Court for the District of Wyoming charging him with embez- 
zlement. On June 1 Ith he filed his pétition for a writ of habeas corpus 
in the court below and was released on bail, pending a hearing. On 

<g=5>For other cases see aame toplc & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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the 27th of June, 1918, a complaint was duly made before a United 
States commissioner in this District, charging petitioner with embez- 
zlement in Wyoming. On the Sth of July following, petitioner was ar- 
rested on the commissioner's warrant and appeared before the com- 
missioner, whereupon, petitioner "having admitted his identity and 
former officiai character as described in said complaint and having 
entered thereto a plea of not guilty, the United States, on its part, 
produced a duly certified copy of the indictment pending against 
petitioner in the District Court of the United States for the District of 
Wyoming, mentioned in the bench warrant, * * * certain corre- 
spondence from the United States marshal for the district of Wyom- 
ing to the United States marshal for this District, ail of which were 
admitted in évidence without objection by petitioner." Thereupon pe- 
titioner moved for his discharge, the motion was denied, and petition- 
er, at his request, was admitted to bail for his appearance in the Dis- 
trict Court of the United States for the District of Wyoming. 

On July 18, 1918, petitioner applied in the habeas corpus proceed- 
ing for a writ of certiorari to the commissioner, averring that the acts 
of the commissioner "are wholly void and of no effect, because pe- 
titioner 's application in habeas corpus was then pending in full force." 
The writ was directed to issue. Petitioner then demurred to the re- 
turn of the marshal herein, which return set forth the foregolng facts. 
The case came on for hearing "upon the pétition for the writ of habeas 
corpus, the writ issued thereon, the return thereto, and the demurrer 
to said return filed herein, and the pétition for the writ of certiorari, 
the writ issued thereon, and the return thereto." Petitioner's demur- 
rer to the marshal's return was overruled, with leave to plead to or 
traverse the return. Petitioner electing to stand upon his demurrer, 
the court dismissed the pétition and discharged the writ. 

[1 ] The preliminary arrest of petitioner which gave rise to this pro- 
ceeding was regular and proper. Code, § 930; 2 Moore on Extradi- 
tion, §§ 591-595; Union Pacific R. Co. v. Belek (D. C.) 211 Fed. 
699. It is settled law that an accused person may be held a reasonable 
time to await the préparation and transmission of extradition papers 
from the demanding state. 

[2] As to the contention that the commissioner was wholly without 
jurisdiction during the pendency of the habeas corpus proceedings, 
and therefore that his acts were null and void, it may not be question- 
ed that he had jurisdiction of the subject-matter before him. Peti- 
tioner had given bail for his appearance in the habeas corpus proceed- 
ing, in which he sought to bave tested the legality of his détention 
under the preliminary warrant. He was arrested under the warrant 
issued by the commissioner upon the final complaint. Hearing was 
accorded him by the commissioner, which resulted in his being held 
for extradition. Instead of seeking protection from the court out of 
which the writ of habeas corpus had issued, petitioner elected to give 
bail before the commissioner for his appearance in Wyoming, there 
to answer the indictment against him. Inasmuch as the commissioner 
had jurisdiction of the subject-matter, petitioner, by pleading to the 
complaint and giving bail, waived any right to question the jurisdic- 
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tion of the commissioner over the person. And this conclusion is net 
inconsistent with th&decision of the court in the Farez Case, 7 Blatchf. 
34, 8 Fed. Cas. 1006, relied upon by petitioner. Farez was arrested 
and sued out a writ of habeas corpus. Thereupon another warrant, 
designed to cure defects in the first, was placed in the hands of the 
marshal and that ofBcer served the second warrant upon Farez, who 
already was in his custody. The opinion states that "no proceeding 
.took place under the second warrant, except the arrest of Farez under 
it." The court found that, "when the question of the lawfulness of 
the détention under the first warrant should hâve been disposed of, 
then the marshal could properly proceed to exécute the second warrant, 
but not before." That the arrest under the second warrant was not 
wholly void is apparent f rom the fact that there follows a careful con- 
sidération of the second warrant, and a finding that it, too, was de- 
fective. The most that may be said in the présent case is that the 
marshal should hâve held the warrant issued by the commissioner un- 
til the décision of the court ; but, as we hâve seen, it by no means fol- 
lows that the proceeding before the commissioner was void. Inasmuch 
as the commissioner had jurisdiction of the subject-matter, and pe- 
titioner submitted to jurisdiction over his person by pleading and giv- 
ing bail before the commissioner to appear in Wyoming, the court in 
the habeas corpus hearing was not called upon further to inquire into 
the proceeding before the commissioner. 

There is another view that may be taken of this case, with the 
same resuit. If, as petitioner contends, the warrant of the commis- 
sioner was "illégal, null, and void," and "his entire proceedings were 
void and of no effect," then the preliminary warrant remained. As we 
hâve found that the arrest under that preliminary warrant was regular 
and légal, it results that in any event the writ was properly discharged. 

The decree is afi&rmed, with costs. 

AfHrmed. 



LISNBR V. HTJGHBS. 

<Court of Appeals of District of Columbla. Submitted March 4, 1919. Declded 

May 5, 1919.) 

No. 3184. 

1. Mastee and Servant ®=»313, 325 — Torts of Servant — Natubb of Mastbb's 

llability — foem of action. 

A master and servant are both llable In trespass for tortious acts of the 
servant done by express direction of tlie master, but the master's liabili- 
ty for a tort of the servant, committed whlle engaged in the business of 
the master and wlthln the gênerai scope of his authority, but without 
the master's direction, is not in trespass, but in an action on the case, 
based on the servant's négligence. 

2. Masteb and Servant (g=>329 — Torts of Servant — Joint Liabiutt — Plead- 

ing AND Peoof. 

The déclaration in an action of trespass against a master and servant 
for an assault by the servant, alleged to hâve been made by the master's 
direction, states a good cause of action ; but, where the évidence showed 

igssFor other cases see same topic & KEY-NUMBBR in ail Key-Numbered Dlgests & Indexe» 
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that It was wlthout the master's knowledge, there was a fallure of proof 
as to him, which entitled him to a directed verdict 
S. Appeal and Beeoh <S=1048(6) — Ceoss-Examination or Pabtt Called by 
Adveese Paety. 

Exclusion of a question asked a défendant by hls counsel on cross- 
examination, in explanation of a fact stated by him when called as a 
witness by plaintiff, heU prejudicial error. 

Appeal from the Suprême Court of the District of Columbia. 

Action by Reu Hughes against Abram Lisner and Michael Cohen. 
Judgment for plaintiff, and défendant Lisner appeals. Reversed. 

Léon Tobriner and Byron U. Graham, both of Washington, D. C, 
for appellant. 

Fred B. Rhodes, Paul B. Cromelin, W. A. Coombe, and Chapman 
W. Maupin, ail of Washington, D. C, for appellee. 

ROBB, Associate Justice. Appeal from a judgment for the plaintiff, 
appellee hère, in the Suprême Court of the District in an action of tres- 
pass vi et armis against appellant and Michael Cohen. 

The déclaration allèges that Cohen, "acting under the order and 
direction" of Lisner, did with force and arms assault the plaintiff 
while she was in the department store of the défendant Lisner, by 
jerking or grabbing a muff from her hands. Plaintiff's évidence 
f ailed to show that Lisner had anything to do with the alleged assault ; 
that, on the contrary, he did not even hear of it until after its alleged 
commission. Lisner thereupon moved for a directed verdict. This 
motion was denied, and the case submitted to the jury, as against Co- 
hen because the évidence tended to show that he had committed the 
alleged assault, and as against Lisner solely as the resuit of the rela- 
tion of master and servant; in other words, on the theory that the 
liability of Cohen, the employé or servant, was primary, and that of 
Lisner, the employer or master, was secondary. 

Appellant contends that, when the évidence disclosed that there had 
been a misjoinder of causes of action, his motion for a directed ver- 
dict should hâve been granted. Appellee concèdes that "it is tm- 
doubtedly true as a gênerai rule that if a joint tort be alleged a joint 
tort must be proved," but contends that the misjoinder, to be availed 
of, must be pleaded in abatement. 

Except as "repealed by express statutory provision, or modified 
by inconsistent législation, or where it has become obsolète or unsuited 
to our republican form of govemment, the common law of England in 
ail its branches, both civil and criminal, remains to-day the law of the 
District of Columbia, and it has been repeatedly so held." De For- 
rest V. United States, 11 App. D. C. 466. Common-law fomis of ac- 
tion hâve not been abolished hère. Miller and Ambrose, 35 App. 
D. C. 75, 81. What, therefore, is the proper form of action for the 
recovery of damages from a master for an assault by his servant? 

[ 1 ] The rule is well stated in Steamboat Co. v. Housatonic R. Co., 
24 Conn. 40, 63 Am. Dec. 154, which was an action for trespass vi 
et armis against a master and servant. The court, after pointing out 

^=9Foi other case» gee same topic & KEf-NUMBER in nll Key-Numbered Dlgests & Indexes 
258 F.— 33 
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that the master is liable for the tortîous acts of his servant donc in 
the performance of the master's business and within the scope of the 
gênerai authority conferred (see Axman v. W. G. L,ight Co., 38 App. 
D. C. 150), as well as for similar acts donc by his express direc- 
tion, said: 

"But the remédies applicable to thèse several Injuries are entirely différent. 
In the former case he is liable only in an action upon the case, founded upon 
the négligence of the servant in the performance of the master's lawful busi- 
ness ; whereas in the latter case he is liable In an action of trespass caused 
by the act of the servant. But his liability to be sued in trespass does not rest 
Et ail upon the relationship ot master and servant, which exlsts, but upon the 
fact that the act complained of was done by his express direction and com- 
mand, and so In reality, as virell as in law, is his own act, though done through 
the instrumentallty of another. A man shall not be made a trespasser against 
his will, though he may be made liable In an action on the case for the négli- 
gence of the servant, while engagea in the business of the master, however 
contrary to the master's wishes such négligence may be." 

To the same eflfect are Martin v. Moore, 99 Md. 41, 57 Atl. 671 ; 
Wiest V. Traction Co., 200 Pa. 148, 49 Atl. 891, 58 L. R. A. 666; 
Campbell v. Portland Sugar Co., 62 Me. 552, 16 Am. Rep. 503; 
Mulchey v. Methodist Relief Society, 125 Mass. 487 ; Warax v. Cin., 
N. O. & T. P. Co. (C. C.) 72 Fed. 637 ; Helms v. N. P. R. Co. (C. C.) 
120 Fed. 389; Gustafson v. Chicago, R. I. & P. R. Co. (C. C.) 128 
Fed. 85. 

[2] The déclaration stated a good cause of action. The difficulty 
is that the évidence did not sustain its averments. Obviously, there- 
fore, the déclaration was not subject to a plea in abatement. It is 
not for a défendant to say what the form of the action shall be, for 
that is the exclusive province of the plaintiff. Railroad Co. v. Dix- 
on, 179 U. S. 131, 21 Sup. Ct. 67, 45 L. Ed. 121. It is the right of a 
défendant, however, who bas gone to trial upon the case stated by 
the plaintiff, to insist that there shall be some évidence in support of 
that case. So hère the défendant Lisner, having been charged with 
directing an assault by his employé, had a right to a directed verdict 
when there was an entire failure of évidence in support of that charge. 
The record shows that a motion for a directed verdict was seasona- 
bly made, but it does not show that the grounds of the motion were 
stated. It is contended, therefore, that appellant on this appeal may 
not challenge the trial court's ruling. Since another assignment of 
erroT would compel the reversai of the judgment in any event, we do 
not détermine this question of practice. 

[3] Mr. Lisner was called as a witness for the plaintiff, and it was 
shown by his testimony that, af ter he obtained knowledge of the inci- 
dent underlying this action, he still retained Cohen in his employ. 
On cross-examination the witness testified that it was Cohen who 
gave him the information shortly after the occurrence. Thereupon 
witness was asked the following question: "What did he say to 
you, and what did he report to-you that he had seen or done?" Plain- 
tiff objected, and the objection was sustained, over the exception of 
the défendant. Counsel for défendant then stated to the court that 
the obvions purpose of the plaintiff in showing that witness had re- 
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tained Cohen was to show ratification of Cohen's act, and hence that 
Mr. Lisner should be permitted to state that Cohen had made a 
report to him inconsistent with the opening statement for the plaintiff. 
In other words, that under the report made to Lisner by Cohen Cohen^s 
rétention was proper. The action of the court in excluding this évi- 
dence was error, prejudicial to défendant. Plaintifif, having brought 
out the fact of Cohen's rétention after Lisner had learned of the in- 
cident, could not deny Lisner's right to state what he had learned: 
that is, the facts upon which he had acted. 

The judgment is reversed, with costs, and cause remanded. 

Reversed and remanded. 



EOBISON V. WASHINGTON RY. & ELECTRIC CO. 

(Court of Appeals of District of Columbia. Submitted February 10, 1919 

Deeided May 5, 1919.) 

No. 524. 

Appeal and Ebbob ©=323(4) — Necessary Parties — Judgment Favorable to 

COPARTT. 

Under Code of Law 1901, § 30, provlding that "either party who may 
thlnk hlmself aggrieved by the judgment" may appeal, where, in an ac- 
tion of tort against two défendants, the tort chargea Is several, and the 
resuit is a judgment In favor of one défendant and against the other, the 
latter may appenl from that part of the judgment against him, wlthout 
joining or severing his codefendant. 

At Law. Action by William Robison against the Washington Rail- 
way & Electric Company and others. On application by plaintiff for 
leave to docket spécial appeal. Denied. 

Webster Ballinger, of Washington, D. C, for petitioner. 

SMYTH, Chief Justice. William Robison brought action in the mu- 
nicipal court against the Washington Railway & Electric Company and 
F. L. Middleton, Arthur Middleton, and H. W. Marshall, copartners, as 
joint tort-feasors. The tort charged was several. There was a judg- 
ment against the Railway & Electric Company and in favor of the 
other défendants. The Railway & Electrit Company appealed to the 
Suprême Court of the District, without making its code fendants par- 
ties to the appeal. Robison appeared specially and moved to dismiss 
the appeal. This motion was overruled, and he now makes applica- 
tion to this court for leave to docket a spécial appeal, that the action 
of the lower court in overruling his motion may be reviewed. He con- 
tends that the appeal of the Railway & Electric Company is void be- 
cause no notice of it was given by the company to its associate défend- 
ants, no citation was issued for those défendants when the case was 
docketed, and no deposit of fées was made with the marshal to cover 
the costs of the citation as required by rule 18 of the Suprême Court. 
In other words, that the appellant was compelled to take up the entire 
judgment, including the part in favor of its codefendants, and in sup- 

igsoFor other cases see same toplc & KBY-NUMBBR in ail Key-Numbered Dlgests & Indexes 
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port of this contention cites sections 30, 31, 75, and 80 of the Code and 
rule 20 of the municipal court. 

We think the action qf the court below was right. Section 30 of 
the Code provides that "either party who may think himself aggrieved 
by the judgment or other final order" of the municipal court may ap- 
peal. Appeal from what? Clearly, from that part of the judgment 
which aggrieves him. The Railway & Electric Company was not ag- 
grieved by the part of the judgment in favor of its codefendants. 
There was no inconsistency between liability on the part of the Rail- 
way & Electric Company and nonliability on the part of its codefend- 
ants; the tort being several, not joint. By what right could it be heard 
to complain of the action of the court in releasing the other défend- 
ants? We know of no principle upon which it could ask that the 
judgment in their favor should be set aside. Nor was it required to 
make any of its associate défendants a party to the appeal, for the 
simple reason that it sought no relief against any one of them. 

Although there was but one judgment in form, there were two in 
effect — a judgment against the Railway & Electric Company and a 
judgment for its codefendants. The case cornes within the doctrine 
of GilfiUan v. McKee, 159 U. S. 303, 16 Sup. Ct. 6, 40 L. Ed. 161, 
where it was said: 

"The decree was several, both in form and substance, and the interest repre- 
sented by each défendant was separate and distinct from that of the other. 
In sueh cases any party may appeal separately to protect hls own interest. 
ÎSee also] Cox v. United States, 6 Pet. 172 [8 L. Ed. 359] ; Todd v. Daniel, 10 
Pet. 521 [10 L. Ed. 1054] ; Hanrick v. Patrick, 119 U. S. 156 [7 Sup. Ct. 147, 30 
L. Ed. 396] ; State Bank t. Hunter, 129 U, S. 557, 578 [9 Sup. Ct. 346, 32 L. 
Ed. 752]." 

It may be admitted that, generally speaking, ail parties should be 
joined in an appeal, but this, as we hâve just seen, does not preclude 
any one or more of them from prosecuting an appeal where the in- 
terests of the parties are not united. 

In Raub v. Relief Association, 3 Mackey (D. C.) 68, 77, the execu- 
tor of the estate of Hopkins brought acti,on against a fraternal as- 
sociation upon an insurance certificate which had been issued upon the 
life of his testator, claiming that the money due on the certificate 
should be paid to him, notwithstanding that by the terms of the cer- 
tificate it was payable to Mary E. Hopkins, whom he made a défend- 
ant. By the judgment of the trial court the association was directed 
to pay the money to the executor. Mary E. Hopkins appealed, and 
her right to do so withdut joining her associate défendant was denied 
by the executor. The court, recognizing the principle that ordinarily, 
where there is a decree against two joint défendants, one of them 
cannot separately appeal, said: 

"This is not a case of that character. The decree was vlrtually a decree in 
favor of this executor, and against this appellant. They were the contesting 
parties, and when the decree said that the association should pay the plaintiff, 
it was really a decree against her. So that we think the case Is properly hero 
for review." 

To the same effect, see Peer v. Cookerow, 14 N. J. Eq. 361, 364; 
Coffee V. Planters' Bank, 11 Smedes & M. 458, 465, 49 Am. Dec. 68. 
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The décisions cited by petitioner, to the efifect that a judgment ap- 
pealed from is thereby completely annulled and that under Code sec- 
tion 80 a trial in the Suprême Court on an appeal from the municipal 
court is de novo do not conflict in any wise with what we hâve just 
said. The severed part of the judgment appealed from is annulled 
by the appeal, and the trial of that part is to be de novo. Thèse au- 
thorities do not mean that a party who bas been unsuccessful in the 
low court may appeal, not only from the judgment against him, but 
must also appeal from a judgment in favor of another party, which in 
no way afïects bis interests. 

The application is denied. 



TOWSON V. TOWSON. 

(Court of Appeals of District of Columbla. Submitted Aprll 3, 1919. Declded 

May 5, 1919.) 

No. 3227. 

1. Divorce iS==>243, 302 — Suit foe I/Imited Divoece — Denial of Divorce — 

Alimony and Oustodt of Childeen. 

In a suit by the wife for limlted divorce, wliere the court finds that her 
allégations are not sustained, It is without power to award her the ex- 
clusive custody of children and permanent alimony for her and their 
support 

2. HUSBAND AND WlFE <S=»283(1) SEPAKATE MAINTENANCE — STATCTTORY 

EiGHT. 

Code of Laws D. 0. 1901, § 980, providing that wherever a husband shall 
f ail or refuse to maintain his wife and minor children, although able to do 
so, the court, on application of the wife, may commit the children to her 
eare and award her a sum for maintenance, authorizes such relief only 
on a finding of the husband's dereliction. 
8. Divorce <s=221 — Suit bt Wife — Costs and Attorney's Fées. 

Under Code of Laws D. C. 1901, § 975, a wife is entitled to costs and 
reasonable attorney's fées in a suit for divorce brought by her, although 
unsuccessful. 

Appeal from the Suprême Court of the District of Columbia. 
Action by Nannie Campbell Towson against Richard M. Towson. 
Decree for plaintiff, and défendant appeals. Reversed. 

Crandal Mackey, of Washington, D. C, for appellant. 
D. S. Mackall and J. Barrett Carter, both of Washington, D. C, for 
appellee. 

SMYTH, Chief Justice. Nannie Campbell Towson sued her hus- 
band, Richard M. Towson, for a divorce a mensa et thoro, alimony, and 
the custody of their son, aged 15. She charged him with cruelty, and al- 
leged that be had not contributed anything towards her support from 
the 16th of September, 1916, which was six days before she instituted 
her suit. It was further stated by her that she and her husband had 
separated in the previous June ; she going with her son to board in the 
country during the rest of the summer. In his answer he denied ail 
her charges, and asserted that he at her request accompanied her to- 

^stFor other Cfises see same topic & KËT-NUMBER In ail Key-Numbered nigests & Indexe». 
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the train on the occasion ofher visit to the country referred to in her 
pétition, and supplied her with funds during her stay, which lasted 
till September 16th. He further said that he had provided a suitable 
home for his family at Alexandria, Va., and had invited her to join him 
there upon her retum from the country, but that she failed to do so. 
The court in its opinion reviewed at considérable length the testimony 
given by both parties, and, finding that the wife had failed to sustain 
any of her allégations of wrongdoing, concluded its opinion with thèse 
words: 

"I shall refuse the prayer for a limlted divorce, but, if it is asked In behalf 
of the wife, I shall make a decree, if It is within the scope of the bill, and the 
prayers of the bill are sufRciently wide, requiring him to continue his support 
of her." 

Mrs. Towson accepted the suggestion of the court, and accordingly 
a decree was entered, denying her a légal séparation, but granting her 
permanent alimony for the support of herself and her son, and giving 
her the custody of the child, subject to the right of the father to visit 
him at stated times. 

[1] We hâve, then, a decree for the separate maintenance of the 
wife, where the court found that the husband had not been guilty of 
cruelty and had not failed to support her, and where the record dis- 
closes, without contradiction or question, that he had provided a prop- 
er home for her which she might use if she pleased. The question 
thus raised is not new. It has been before the courts many times. In 
Davis V. Davis, 75 N. Y. 221, it was said: 

"The question presented for our détermination Is whether the court, in an 
action for a limlted divorce hrought by the wife agalnst the husband, after 
having denled the principal relief sought, on the groucd that the évidence 
does not establish any of the causes for vrhich a séparation can be adjudged, 
may nevertheless, by its judgment in the action, award to the plaintiff the cus- 
tody of the chlldren of the marriage, and make provision for their main- 
tenance out of the property of the husband." 

After a careful considération of the question the court concluded 
thus : 

"It would be an anomaly In legâl proceedings to allovy a complainant, who 
had failed to establish a claim to the principal relief sought, to hâve a decree 
against the défendant for the mère incidents to that relief. In this case the 
plaintiff, by her suit, Invoked the jurisdictlon of the court to grant her a 
séparation under the statute. She has failed to make a case for a divorce, 
and the défendant was, we thinlî, entitled to a judgment of disniissal. The 
court was not authorized, in this action, after having denied judgment of 
séparation, to award to the plaintiff the custody of the children, or make a 
decree for their support." 

Other pertinent décisions are Keppel v. Keppel, 92 Ga. 506, 17 S. 
É' 976; Newman v. Néwman, 69 III 169 ; Wagner v. Wagner, 34 Minn. 
442, 26 N. W. 450; Wilde v. Wilde, 2 Nev. 306; Bishop on Marriage 
and Divorce, vol. 2, p. 1002; Chestnut v. Chestnut, 77 111. 349. ■ 

[2] Is this rule changed by section 980 of the Code, which provides : 

"Whenever any husband shall fail or refuse to maintain his wife and 
minor children, if any, although able so to do, the court, on application of tlie 
wife, may decree that he shall pay her, perlodically, such sums as would be 
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allowed to her as permanent allmony In case of divorce for the maintenance of 
herself and the minor children committed to her care by the court, and the 
payment thereof may be euforced in the same manner as directed in regard to 
such permanent allmony." 

This section has been held by us in Tolman v. Tolman, 1 App. D. 
C. 299, to mean precisely what it says. Under it the power of the 
court to grant separate maintenance can be exercised only where the 
"husband shall fail or refuse to maintain his wife and minor children, 
if any, although able so to do." The husband hère has not been guilty 
of any delictum in this respect. He is willing to provide his wife with 
suitable maintenance according to his means, and the court in efïect 
has so found. 

The statute does not say that, if the wife without cause sees fit to 
leave the home estabhshed by her husband, he is obliged to support 
her apart from him. "The gênerai rule is," says Tiffany on Domestic 
Relations, 188, "that on marriage" the husband "has the power to es- 
tablish the family domicile and it is the duty of the wife to follow 
him." The Suprême Court of the United States in Atherton v. Ather- 
ton, 181 U. S. 155, 164, 21 Sup. Ct. 544, 547 (45 L. Ed. 794), used 
this language: 

"If a wife is llving apart from her husband without sufflcient cause, his 
domicile is in law her domicile ;" and it is "hard to see how, if she unjustifl- 
ably refused to live with her husband, * * • she could lawfully acquire 
in his lifetime a separate domicile in another state," etc. 

See.-also, Cheely v. Clayton, 110 U. S. 701, 705, 709, 4 Sup. Ct. 328, 
28 L. Ed. 295; Town of Watertown v. Greaves, 112 Fed. 183, 50 C. 
C. A. 172, 56 L. R. A. 865. 

The husband discharges his full duty when he provides as good a 
home as his resources will permit and otherwise conducts himself in 
a befitting manner. Either this must be the rule, or else, whenever a 
wife fails in her application for divorce, she would hâve a right to a 
separate maintenance. But the statute gives no countenance to such 
a proposition, and the power of courts in this regard is measured by 
the statute. We are conscious that this may place the defeated wife 
in an undesirable plight ; but she took that chance when she went into 
court and made charges against her husband, which she was unable to 
sustain. To return to her husband may involve some humiliation, but. 
she has the assurance that, if she does her part, he must do his, or the 
law will grant her relief. 

[3] Without regard to whether or not the wife succeeds . in her 
litigation, we think that under section 975 of the Code she is entitled 
to reasonable attorney's fées for services rendered in prosecuting her 
case, and to costs of the suit. 

It foUows that the decree, in so far as it provides for separate main- 
tenance for the wife and afïects the custody of the child, should be 
rcversed, but in ail other respects affirmed, at the cost of the appel- 
lant ; and a decree in conf ormity with this holding will be entered in 
this court. 

Reversed. 
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UNITED STATES ex rel. STKES v. LANE, Secretary ot the Interior. 

(Court oî Appeals of District of Columbla. Submitted April 3, 1919. Decided 

May 5, 1919.) 

No. 3245. 

1. Deeds ®=354, 56(1) — Execution — "Delivebt" Necessaby. 

A deed is not executed until deUvered, and the mère act of signature does 
not constltute a "delivery." 

[Ed. Note. — For otlier définitions, see Words and Plirases, First and 
Second Séries, Delivery.] 

2. Indians ®=»15(2) — ^Allotted I<ands — "Execution" by Allottbe. 

Wliere tlie Secretary of tlie Interior removed restrictions upon allenating 
Indian allotted lands, effective upon the "exécution" of a deed by the 
ailottee, a deed signed by the allottee and given to an Indian superin- 
tendent for transmission to the purchaser does not pass title, and is sub- 
ject to cancellation by the Secretary, since the deed's "exécution" had 
not been completed by delivery. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Execution.] 

3. Indians <^=»15(1) — Dbeds — "Deliveby" by Indian to Indian Supeeintend- 

ENT. 

Where an Indian allottee signed a deed and transmltted it to an In- 
dian superintendant for delivery to the purchaser, the superintendent was 
not the purchaser's agent, and hls réception of the deed did not constl- 
tute a delivery. 

4 Indians ©=s15(2) — Discbetion of Secbetaey of Inteeiob as to Aliéna- 
tion OF Lands. 

The judgment of the Secretary of the Interior as to remorlng restric- 
tions upon the aliénation of Indian allotted lands will not be disturbed by 
the courts, uniess clearly arbitrary. 

Appeal from the Suprême Court of the District of Columbia. 

Mandamus proceeding by the United States of America, on the re- 
lation of C. E. Sykes, against Franklin K. Lane, Secretary of the In- 
terior. From a judgment denying the writ, relator appeals. Affirmed. 

Alexander Britton and F. W. Cléments, both of Washington, D. C, 
and H. A. ]L,edbetter, of Ardmore, Okl., for appellant. 

Charles D. Mahaffie and C. Edward Wright, both of Washington, 
D. C, for appellee. 

SMYTH, Chief Justice. This case învolves the right of the relator, 
Sykes, to a mandamus against the Secretary of the Interior, requiring 
him to deliver to Sykes a deed for land allotted to Dwight Butter, a f uU- 
blood Choctaw Indian, in distribution of the tribal property. Congress 
placed certain restrictions upon the aliénation of such land, but by 
Act Miay 27, 1908, c. 199, 35 Stat. 311, the Secretary of the Interior 
was authorized to remove them "under such rules and régulations 
concerning terms of sale and disposai of the proceeds for the benefit 
of the respective Indians as he may prescribe." Pursuant to this au- 
thority the Secretary provided for the removal of the restrictions on 
Butter's property by the f ollowing order : 

-4=For other cases see same topio & KBY-NUMBER In aU Key-Numbered DIgests & Indexes 
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"Now, therefore, I, under the authority vested in me by the act of Congresa 
of May 27, 1908, Public No. 140, and tlie régulations prescrlbed thereunder, 
hereby remove the restrictions from said described land, such removal of re- 
strictions to be effective only and simultaneously witli the exécution of deed 
by said allottee to the purchaser after said land has been sold in compliance 
with the directions of the Secretary of the Interior." 

By direction of the Secretary the land in question was offered for 
sale at public auction for the benefit of Butter, having been first ap- 
praised at $1,300. Sykes bid $1,500 and paid down one-tenth of the 
purchase price, as required by the terms on which the property was 
oiïered for sale. The clerk in charge notified the superintendent of 
the Five Civilized Tribes of Syke's bid, and recommended that it be 
accepted. In turn the superintendent inf ormed Butter of the ofïer 
and requested him to exécute a deed for the land, if the offer was ac- 
ceptable to him. Butter appeared before one Foltz, a représentative 
of the superintendent, and signed, and delivered to him, a deed for 
the land in favor of Sykes. This deed Foltz sent to the superintend- 
ent. Soon thereafter the latter, having learned that a very large gas 
well had been "brought in" within li/o miles of the land, informed'But- 
ter of it by letter and asked him if he was still willing to accept Syke's 
offer, and, if not, the deed would be returned to him for cancellation. 
Butter wrote at first that he wanted $2,000 instead of $1,500 from 
Sykes, and later asked $5,000 or $6,000. Some time afterwards he 
changed his mind and requested the superintendent to deliver the deed 
to Sykes and collect from him the $1,500. This the superintendent re- 
fused to do, saying: 

"It is not believed that it would be to your best interests at this time to sell 
this land." 

The action of the superintendent was reported to the Secretary of 
the Interior through the proper channels, and approved by him. 

[1-3] The order of the Secretary of the Interior by its plain terms, 
as we hâve seen, was to be "effective only and simultaneously with 
the exécution of deed by said allottee to the purchaser." Until then 
the restriction on aliénation remained, and while it did no one could 
acquire title to the property. With this order Sykes was familiar, or 
at least he is presumed to hâve been, when he bid. We do not under- 
stand that he takes any issue on this point. The only question, then, 
before us is as to whether or not the deed from Butter was executed, 
within the meaning of the order. If it was, Sykes is entitled to hâve 
it delivered to him ; if it was not, he has no right to it. He urges that 
the signing of the deed by Butter was an exécution of it in a colloquial 
sensé, but the order of the Secretary of the Interior is not to be in- 
terpreted according to colloquial standards. It must be read in har- 
mony with its légal meaning. The mère signing of a deed does not 
constitute a delivery of it, and unless it is delivered it cannot be said 
to be executed. "The averment in the pétition," says the Suprême 
Court of Nebraska, "that the grantors 'made and executed' the deed, 
under the définitions already given, includes the delivery of the in- 
strument as a conveyance of the property." Brown v. Westerfield, 47 
Neb. 399, 403, 66 N. W. 439 (53 Am. St. Rep. 532). The word "exe- 
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cution," when used with référence to a deed, "legally means not only 
the signing of the instrument, but also includes its delivery, which com- 
plètes the exécution and gives validity to the deed." Tucker v. Hel- 
gren, 102 Minn. 382, 384, 113 N. W. 912. To the same effect are Col- 
lins V. Cornwell et al, 131 Ind. 20, 21, 30 N. E. 796; Farrior v. New 
England Mortgage Security Co., 88 Ala. 275, 277, 7 South. 200. The 
act of delivery symbolizes the passage of title from the seller to the 
purchaser. 

Was the superintendent Sykes' agent or the agent of Butter? We 
do not think he was either, for he was a public officer discharging his 
duties as such when he received the deed from Butter. Smith v. Unit- 
ed States, 170 U. S. 372, 18 Sup. Ct. 626, 42 L. Ed. 1074. But, wheth- 
er or not he was the agent of Butter, he certainly was not the repré- 
sentative of Sykes, and in conséquence the delivery to him was not a 
delivery to Sykes. Butter, it is true, authorized him to deliver it to 
Sykes, but he did not exécute the power, and until it was executed no 
title passed. 

\Ji] If there were any doubt about this, which there is not, we would 
résolve it in favor of the Secretary. He is charged by law with the 
important duty of protecting and saf eguarding the interests of the 
Indians in such transactions as the one before us, and his judgment in 
such matters, unless clearly arbitrary, will not be disturbed by the 
courts. Duncan Towhsite v. Lane, 245 U. S. 308, 38 Sup. Ct. 99, 62 
L. Ed. 309. This we hâve said more than once. United States v. 
Eane, 48 App. D. C. 279 ; United States ex rel. Ashley v. Roper, 48 
App. D. C. 69, 75 ; Handel v. Lane, 45 App. D. C. 389. 

We think the judgment of the lower court is right, and it is there- 
fore affirmed, with costs. 

• Affirmed. 



CONKLIN V. LANE, Secretary of the Interîor. 

(Court of Appeals of District of Columbia. Submitted April 4, 1919. Decided 

May 5, 1919.) 

No. 3228. 

1. Public Lands ®=>106(1) — Proceedinqs of Department — Ground or Déci- 

sion — Appeal. 

Where plaintlff claimed a deceased soldier's additlonal liomestead rlght 
under Rev. St. §§ 2306, 2307 (Comp. St. §§ 4594, 4602), tiad been eonveyed to 
him by the guardian of the soldier's alleged grandchildren, the Depart- 
ment of the Iiiterior Is liot precluded from denying that its records estao- 
Ushed the descent of the alleged grandchildren from the soldler by fact 
that it had rejected the claim on other grounds. 

2. Descent and Distribution <®=s>T1(6) — Soldiee's Additional Homestead — 

Evidence of Relationship. • 

Where plalntifE claimed a deceased soldier's additional homestead right 
under a conveyance from a guardian of the soldier's alleged grandchildren, 
an abandoned pension application by the soldier's alleged son has no pro- 
bative value in establlshing the appllcant's felatiOnship to the soldier. 

^EsFor otiier cases see same tpplo & KBY-NUMBBK In ail Key-Numbered Digests & Indexes 
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3. Public LaiSds <è=a41— Soldiee's àdditional Homéstead Hight— Evi- 
dence. 

Assuming that a soldier's additlonal homéstead right under Eev. St. SI 
2306, 2307 (Comp. St. §§\ 4594, 4602), Is so clearly descendible that a 
ruling by the Department of the Interlor to the contrary amounts to ar-. 
bitrary action, oontrollable by hijunction or mandamus, plamtiff must flrst 
establlsh in the Interior Department that the persons he clalms under are 
the soldier's descendants. i 

Appeal f rom the Suprême Court of the District of Colurabia. 

Bill by Percy L. Conklin against Franklin K. Lane, Secretary of 
the Interior. From a decree dismissing the bill, plaintiff appeals. Af- 
firmed and remanded. 

E. Hilton Jackson and S. S. Ashbaugh, both of Washington, D. C, 
for appellant. 

Charles D. Mahaffie and C. Edward Wright, both of Washington, D. 
C, for appellee. 

ROBB, Associate Justice. Appeal from a decree in the Suprême 
Court of the District, after hearing on bill and answer, dismissmg ap- 

pellant's bill. o ^ c a 

John W. Miller quahfied under section 2306, R. S. (Comp. bt. § 

4594), to enter 78.60 acres of land as an additional homéstead right. 

He died a widower, without having exercised the right, whereupon it 

was sold as an asset of his estate and a patent issued thereon. 
The bill allèges: 

"That as shown of record at the date of the death of the sald John W. 
Miller, as aforesald, he left surviving him one and only minor orphan chlld, 
Fred Douglas Miller." 

It is further alleged: 

"That petitioner derived his title from the helrs at law of Fred Douglas 
Miller, who, as shown by records of the Interior Department, died in the 
city of St. Louis, Mo., whlle domiclled in St. Louis county, Mo., in 1908, leav- 
ing a wldow and minor children, which minor children are still mlnors, and 
whose rlghts were transferred to petitioners by mesne eonveyances from the 
guardian duly appointed by probate court of Ck)ok county, state of Illinois ;" 
that Fred Douglas Miller at one time flled a claim for pension as a minor child 
of John W. Miller, which claim is still on flle in the Interior Department. 

In his answer the Secretary — 

"says that there Is no évidence in the records of the Interior Department suflS- 
cient to show that Fred Douglas Miller was the son of John W. Miller, the 
soldier, that he was ever married to the sald Stella Svelich, that he ever had 
any children, that if he had, that the same are alive, and that if he had, that 
the said Stella Svelich is their duly appointed guardian or was ever au- 
thorized by any court to exécute an assignment to any one of the right made 
which plaintifC claims. He admlts that, as hereafter more fully stated, one 
Fred Douglas Miller flled a claim for pension as the minor chlld of John W. 
Miller, and says that the said claim is still on flle in the Pension Bureau as 
' an abandoned claim." 

[1,2] The basis of the foregoing averments in the bill as to the 
records in the Interior Department is a décision of an Assistant Sec- 
retary, on appeal from the décision of the General Land Office in 

^ssFoT otber cases see same topic & KET-NITMBEK in ail Key-Numbered Dlgests & Indexes 
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this case, în which ît was ruled that, John W. Miller having dîed a 
widower and no application for a patent having been made for more 
than 30 years thereafter, "obviously he could hâve had no minor chil- 
dren at that time," and hence that no rights accrued under section 2307, 
R. S. (Comp. St. § 4602). In other words, the facts were assumed to 
be as contended by appellant, but deemed immaterial under the then 
view of the Department. The Secretary now says that the records of 
the Department, relied upon by appellant, are not sufKcient tp establish 
the essential facts. It does not foUow that, because the Department 
did not deem jt necessary in deciding the case to challenge the aver- 
ments of fact, the question may not be raised now. In view of the 
averments in the answer, it must be assumed that a real doubt is en- 
tertained in the Department as to the facts. By relying solely upon 
what was before the Department, appellant now is left with unsup- 
ported allégations, traversed by the Secretary's answer. Of course, 
the abandoned pension application bas no probative evidential value. 

[3] We therefore do not deem further considération of the case 
necessary, for first of ail it was incumbent upon appellant to establish 
in the Interior Department the material facts upon which he relied. 
Should we rule that the right of a deceased soldier's "minor orphan 
children," under section 2307 R. S., is so clearly descendible that the 
Department's ruling to the contrary amounted to arbitrary action, and 
hence is controUable by injunction or mandamus (Ness v. Fisher, 223 
U. S. 683, 32 Sup. Ct. 356, 56 L. Ed. 610), there would yet remain 
unsolved the fundamental question as to the identity of Fred Douglas 
Miller and his heirs. 

The decree is affirmed, with costs, and the cause remanded, 

Afiîrmed and remanded. 



WASHBURN V. LANB, Secretary of the Interior, et al. 

(Court of Appeals of District of Colnmbla. Submitted. April 4, 1&19. DecideU 

May 5, 1919.) 

No. 3253. 

Public IiANDs <g=>108 — IiIetj Lanbs — Cancellation. 

Where land wltliin a forest reserve was rellnquished and application 
filed for otlier land in 1911, pursilant to Act June 4, 1897, as ainended by 
aet June 6, 1900, providîng that land wlthiu a forest reserve may be ex- 
changed for other nonmineral public lands, etc., and the new sélection was 
Included in a petroleum reserve in 1914, the appllcant being notifled that 
he might show selected land was In fact nonmineral, or apply for sur- 
face patent, under Act July 17, 1914 (Comp. St. |§ 4640a-4640c), held that 
no vested rights were secured which prevented Department of Interior 
from canceling the lieu land sélection before taking final action upon it. 

Appeal from the Suprême Court of the District of Columbia. 

Suit by Jed L. Washburn against Franklin K. Lane, Secretary of 
the Interior, and Clay Tallman, Commissioner of the General Land 
Office. From a decree sustaining a demurrer to the pétition, plaintiff! 
appeals. Affirmed- 

W. P. Fennell and Aubrey B. Fennell, both of Washington, D. C.,, 
for appellant. 

^;;=5For othei cases see same toplc & KEY-NUMBBR in ail Key-Numbered Dlgcsts & Indexes 
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Charles D. Mahaffie and C. Edward Wright, both of Washington, 
D. C, for appellees. 

ROBB, Associate Justice. Appellant filed a pétition below seeking to 
restrain appellee "from rejecting and refusing to approve and from can- 
celing" a certain sélection of land made by appellant, and also seeking a 
mandatory order that the sélection be approved and a patent issued 
therefor. AU f acts necessary to a décision of the case on the merits ap- 
pearing in the pétition, appçUee demurred, the demurrer was sus- 
tained and this appeal resulted. 

Act June 4, 1897 (30 Stat. 36, c. 2), as amended June 6, 1900 (31 
Stat. 614, c. 791), provides for the exchange of land situated within 
the outboundaries of a national forest for an equal area of "vacant, 
Eurveyed and nonmineral public lands which are subject to home- 
stead entry." On April 3, 1911, appellant relinquished to the govern- 
ment land within the limits of the Santa Barbara Forest Reserve in 
California and filed an application in due form for "Lot 3, Sec. 19, T. 
46 N., R. 98 W. 6th P. M., Wyoming." The final survey of the 
township embracing this land was not completed until January 16, 
1918, so that final action on appellant's application was not taken until 
after that date. On May 6, 1914, the land covered by this sélection 
was, by Executive Order, included in Petroleum Reserve No. 37, and 
the Geological Survey reported that the land within the reserve "is 
minerai land prospectively valuable for deposits of oil and gas." 
When, therefore, the Department came to act upon appellant's sélec- 
tion, the f act appeared that it was within a petroleum reserve and that, 
prima f acie at least, the land was minerai. Appellant was notified that 
under the provisions of the act of July 17, 1914 (38 Stat. 509, c. 142 
[Comp. St. §§ 4640a-4640c]), he might, within a stated time after 
receipt of the notice, make a showing that the selected land was "in 
fact nonmineral in character," or might apply for a surface patent as 
provided in the act. Contending that his rights already had become 
fixed prior to the passage of said act of 1914 and the Executive Order 
of the same year, appellant failed to avail himself of either alternative 
presented by the Department and filed this suit. 

The act under which appellant's entry was made required that the 
land selected should be nonmineral in character. Before final action 
was taken on appellant's sélection, this land was withdrawn because of 
a showing to the satisfaction of the Department that it was minerai in 
character, and hence not subject to entry. If the land was minerai 
land when the Department was asked to approve the sélection, it was 
of the same character when the application was filed originally, and 
appellant could acquire no vested rights in violation of the statute. 
We think the case ruled by our décision in Central Pac. R. Co. v. Lane, 
46 App. D. C. 372, Ann. Cas. 1918C, 1002. There, as hère, an attempt 
Vvfas made to review a finding of the Department based upon évidence 
that selected land was minerai in character. 

It appearing that the Department has not exceeded its authority un- 
der the law, the decree is affirmed, with costs. 

Affirmed. 
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GETZ BROS. & CO. v. ALASKA PACKERS' ASS'N- 

(Court of Appeals of District of Columbia. Submitted March 12, 1919. 
Decided May 5, 1919.) 

No. 1208. Patent Appeals. 

1. Trade-Mabks and Trade-Names <@=521 — Registbatiok. 

"Premium," as a trade-mark for canned salmon, Is not entitled to reg- 
Istration, where the opposing party had previously used the word "Pre- 
mier" as a mark for the same lilnd of goods. 

2. Thade-Marks and Teade-Names <S=»44 — Pbioritt — Sufficienct of Evi- 

dence. 

Evidence held to sustain a flnding by the commlssloner of patents that 
opposer's predecessor, had used the word "Premier" as a trade-mark for 
canned salmon before the appllcant used the word "Premium" for the 
same kind of goods. 

Appeal from Commissioner of Patents. 

Application by Getz Bros. & Ce, to register a trade-mark, opposed 
by Alaska Packers' Association. From a décision of the Commis- 
sioner of Patents, denying registration, the applicant appeals. Af- 
firmed. 

The opinion of the Commissioner of Patents, mentioned by the court, 
is as f ollows : 

This Is an appeal from the décision of the Examiner of Interférences, sus- 
talning the opposition of the Alaska Packers' Association to the registration 
by Getz & Co. of the word "Premium" for canned salmon. The opposition is 
based on what opposer clalms to be the prior use of the word "Premier," reg- 
Istered December 4, 1894, No. 25,610, for the same goods. 

Although thèse marks hâve been used slde by slde for many years, and 
there is no proof of any actual confusion, stlU I hold wlth the Examiner of 
Interférences that the words are too close together, having much the same 
sound and appearance, and a similar meaning. See the very récent décision 
of the Court of Appeals of the District of Cîolumbia in Goodrich Drug Co. v. 
Cassada Mfg. Co., 2â7 O. G., 918, holding "Velvelite" too close to "Velvetlna." 

The goods belng the same and the marks too nearly allke, It only remains 
to be decided who flrst adopted the mark. Opposer clalms to hâve acquired 
its mark "Premier" from the Kodiak Packing Company, which it bought out 
in 1893, having at the same tlme Consolidated four or flve other salmon pack- 
ing companies into opposer Company, and wlth thls business acquired its trade- 
mark (Exhlblt No. 2), whlch Included 244 Premier labels and 714 Premier 
boxes. Indeed, applicant does not contest thèse facts, or that opposer bas 
used "Premier" on canned salmon since May, 1893. 

Getz, président of the applicant company, was formerly one of the princi- 
pal owners of the Kodiak Packing Company; but he says that the Kodiak 
Packing Company had no such mark as "Premier" (Getz record, page 273). 
In this he is probably mistaken, since the Kodiak Packing Company regis- 
tered "Premier" In Great Britaln, January 6, 1892. Thls, together wlth the 
"Premier" labels taken over from the Kodiak Packing Company by the op- 
poser company, fortifled by the testimony of Fortman, président of the op- 
poser Company, makes it very probable that opposer company bought "Pre- 
mier" from the Kodiak Pa(Aing Company in 1893. 

There is no record évidence of the use of "Premium" by appllcant prior to 
1908. Applicant's records, however, were bumed In the San Francisco fire of 
1906; but there Is no showlng why some records between 1906 and 1908 bave 
not been produced. Applicant's witnesses, Stlmson, Phillips, and Getz, testify 
from meraory that "Premium" was used by the appllcant company as far 

@=9For oth'er cases see same topte & KBV-NUMBER In ail Key-Numbered Digeets & Indexes 
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back as 1886 or 1887 ; but such testlmony, without any record of sales, after 
the lapse of 30 years, Is llable to be wrong. There even may hâve been 
ephemoral use, but not enough to establlsh trade-mark riglits. Furthermore, 
the Kodiak Company, with whicà Getz was connected, had used "Premier," 
and they may hâve confused the two. An Illustration of how they may hâve 
confused matters after so long an interval Is shown in Getz's testimony. He 
seemed quite positive (applicant's record, page 273) that the Kodiak Packing 
Company had never used "Premier" back in 1893, when the record shows that 
in ail prohability It had. 

Furthermore, as brought ont In the Examiner's décision, unlabeled salmon 
was rot gpnerally sold to .iobbers until 1898. The applicant Company was a 
Jobber, and probably got salmon already labeled from the packer. And, lastly, 
applicant in its application only allèges use back to 1896. 

A careful review of ail thèse circumstances leads to the conclusion that 
there is no error in the Examiner's décision giving opposer prior use, and, 
since the marks are too near together, the opposition is sustained, and the dé- 
cision of the Examiner of Interférences is affirmed. 

E. T. Fenwick and L. L. Morrill, both of Washington, D. C, for ap- 
pellant. 

Alex S. Stewart, of Washington, D. C, Chas. E. Townsend, of San 
Francisco, Cal., and Church & Church, of Washington, D. C, for ap- 
pellee. 

PER CURIAM. The appellant sought the registration of the wora 
"Premium" as a trade-mark for canned salmon. This was opposed 
by the appellee, who asserted that it was the prior user of the word 
"Premier" as a mark on the same kind of goods ; that its mark was 
registered in the Patent OfRce in 1894 ; that the two words had much 
the same sound and appearance, and a similar meaning ; and that the 
use of them by both parties upon the goods in question would be likely 
to produce confusion in trade. The opposition was sustained hy the 
Examiner of Interférences, and his action affirmed on appeal by the 
Commissioner. 

[1_, 2] We think the Patent Office was right, and we affirm the Com- 
missioner's décision, for the reasons given in his opinion, as well as 
upon the authority of Thomas Manufacturing Co. v. .(î^olian Co., 47 
App. D. C. 376, 378, and cases there cited. 

Affiirmed. 



AIASKA PACKEES' ASS'N v. GETZ BROS. & CO. 

(Court of Appeals of District of Columbla. Submitted March 12, 1919. 
Decided May 5, 1919.) 

No. 1216, Patent Appeals. 

Tbade-Maitks and Tbade-Names <g=>20 — Registbation— "Oub Flag"— Pre- 
vious Use op Flags by Others on Similah Goods. 

Registration of the mark "Our Flag" for canned salmon and oysters 
Is not precluded beeause the opposer had previously used several différ- 
ent flags In connection with the sale of the same kind of goods. 

Appeal from Commissioner of Patents. 

Application by Getz Bros. & Co. to register a trade-mark, opposed 
by the Alaska Packers' Association. BVom a décision of the Commis- 

®=3For other cases see same topic & KBY-NtJMEER In ail Key-Numbered Digests & IncJeïes 
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sioner of Patents granting the application, the opposing party appeals^ 
Affirmed. 

Alex S. Stewart, of Washington, D. C, Chas. E. Townsend, of San 
Francisco, Cal., and Church & Church, of Washington, D. C, for ap- 
pellant. 

E. T. Fenwick and L. h. MorriU, both of Washington, D. C, for 
appellee. 

PER CURIAM. Alaska Packers' Association opposed the regis- 
tration by Getz Bros. & Co. of the mark "Our Flag" for canned salmon 
and canned oysters. It appears that the opposer was organized in 1893- 
by combining several minor companies. Each of the merged com- 
panies had been accustomed to use a flag, bearing a distinguishing let- 
ter, as a mark and the opposer after the merger continued to use the 
flags of its constituent companies to designate différent brands of sal- 
mon. In Alaska Packers' Association v. Admiralty Trading Co., 43- 
App. D. C. 198, the Trading Company applied for registration of a 
flag "having a blue background," etc., with the red monogram "A. T. 
Co.," to be used as a mark on canned salmon, and was opposed by the 
Packing Association, appellant herein, on the ground that the use of 
the flag by the Trading Company would be likely to produce confusion 
in trade. We ruled that since the Packing Association used several 
différent flags in the sale of différent brands of its goods it was hardly 
in a position "to contend that the mark of the applicant will be likely 
to cause confusion in trade, since that mark differs from each of its 
marks as much as they differ from one another." Applying this déci- 
sion to the case at bar when it was before him, the Commissioner said : 

"I do not see why tliis holding does not apply In the présent case. It cer- 
talnly decided that the Admiralty Trading Company could not be stopped by 
the Alaska Packers' Association, the présent opposer, In Its use of a flag as 
a trade-mark. If, then, the Admiralty Trading Company can use Its flags as 
a trade-mark, It Is drawing pretty fine distinctions to say that the présent 
applicant Is not entitled to use the words "Our Flag" as Its mark. The dis- 
tinction Is entirely too fine to be noticed by the purchaslng public." 

We believe that the Commissioner was right, and for that reason. 
his décision is affirmed. 
Affirmed. 
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UNITED STATBS v. MOYNIHAN. 

(Circuit Court o£ Appeals, Third Circuit July 7, 1919.) 

No. 2460. 

1. Laecent <g=>l — ^Intekstate Oommebce. 

In a prosecution for violating Act Feb. 13, 1913 (Comp. St. |§ 8603, 
8604), making It a crime to steal, or unlawfuUy take, carry away, or con- 
ceal, etc., any goods or cliattels moving as part of an interstate or forelgn 
shjpment, etc., tlie statute wlU be coustrued to apply to ttie case of a ship- 
ment froin one point in the state to another point, where the route Is In 
part without de state. 

2. LaECENY <S=55 INTEBSTATE COMMEBCE— EVIDENCE. 

In a prosecution under Act Feb. 13, 1913 (Comp. St. §| 8608, 8604), de- 
nouncing the ofEense of stealing, or unlawfully taklng, carrytog away, 
or concealing, or by fraud or déception obtaining from any railroad car, 
station house, or platform, dépôt, steamboat, vessel, or -wharf, any goods 
or chattels moving as an interstate or foreign shipment, etc., wtiere it 
appeared that a baie of silk was pushed from an express wagon, and It 
was clalmed défendant attempted to place the silk in an automobile, etc., 
évidence held insufficient to show that the silk was stolen from any plat- 
form, etc. 

In Error to the District Court of the Unîled States for. the Dis- 
trict of New Jersey ; J. Warren Davis, Judge. 

Edward Moynihan was convicted of violating Act Feb. 13, 1913, 
making it a crime to steal or unlawfully carry away or conceal, or 
by fraud or deceit obtain from any railroad car, etc., any goods or 
chattels moving as or which are a part of or which constitute an in- 
terstate or foreign shipment, and he brings error. Reversed and new 
trial granted. 

George E. Cutley and Thomas F. A. Griffin, both of Jersey City, 
N. J., for plaintifï in error. 

Charles F. Lynch, U. S. Atty., and Samuel I. Kessler, Asst. U. S. 
Atty., both of Newark, N. J. 

Before BUFFINGTON, WOOLLEY, and HAIGHT, Circuit 
Judges. 

BUFFINGTON, Circuit Judge. On September 6, 1918, the firm 
of John Dunlop's Sons, at their place of business in New York city, 
delivered to the American Express Company a baie of silk for ex- 
press carnage to their factory at Spring Valley, New York state. 
Spring Valley was a station of the Erie Railroad and no other rail- 
road reached it. Having no other possible routing except by the Erie 
Railroad, and as that road could only be reached at its terminus in 
Jersey City, the express company routed the package over that road, 
and took it to its dumping station in New York City, preparatory to 
sending it by ferry to New Jersey. The proof showed the package 
was duly accepted and receipted for by the express company, and 
was delivered at the dumping station on that day. The next testi- 
mony as to the package is that on the same evening the attention of a 
policeman was attracted to an express- wagon passing along a Jer- 

$=»Foi otber caaes see Bame topic & KEÎT-NUMBEÎR In ail Key-Numbered Dlgests & Indexes 
258 F.— 34 



530 258 FEDERAL REPORTER . 

sey City street, and a package, which proved to be this baie of silk, 
was being pushed by a pair of hands from the tailboard of the wagon. 
The officer was unable to see any part of the person who pushed it 
except bis hands. This pushing out of the baie was evidently part 
of a concerted plan, for as it was donc an automobile in which were 
two men approached the express wagon. One of the men jumped 
out, grasped the baie of silk which was being pushed out, took it in 
his arms, and tried to put it into the auto. He failed in the effort, 
dropped the baie, and both he and the man in the auto started to 
escape, the man who dropped the baie running up the street, and the 
man in the auto driving away in the car. The latter escaped. The 
policeman called on a soldier who was standing by to guard the 
baie, and himself ran after the fleeing thief, firing two shots as he 
pursued him. Others joined in the chase, and two men fînally cap- 
tured the fugitive and delivered him to the officer. He identified him 
as the man who had alighted from the automobile and had taken the 
baie of silk from the tailboard of the express wagon. The man prov- 
ed to be Edward Moynihan, the défendant. In pursuance of the act 
of Congress of Feburary 13, 1913, c. 50, 37 Stat. 670 (Comp. St. §§ 
8603, 8604), which makes it a crime to "steal or unîawfully take, 
carry away or conceal, or by fraud or déception obtain from any rail- 
road car, station house, platform, dépôt, steamboat, vessel, or wharf, 
with intent to convert to his own use, any goods or chattels moving 
as, or which are a part of, or which constitute, an interstate or for- 
eign shipment of freight or express, or shall buy, or receive, or hâve 
in his possession any such goods or chattels, knowing the same to 
hâve been stolen," Moynihan was indicted for having in possession 
goods stolen from an interstate shipment, and pleaded not guilty. 

Under the charge of the court, four distinct questions of fact, inter 
alla, were submitted to the jury as essential to be found before the 
défendant could be convicted: First, "that the baie was an inter- 
state, or part of an interstate, shipment," and in determining that 
fact the truth of the évidence "that the only route by which ship- 
ments may be made by express from New York City, N. Y., to 
Spring Valley, N. Y., was by the Erie Railroad, which runs from New 
York City, in the state of New York, over to jersey City, in the state 
of New Jersey, and then back from the state of New Jersey into 
the state of New York," was submitted to the jury's considération, 
The second question submitted was whether the baie of silk was 
stolen from a platform or dépôt of the American Express Com- 
pany in New York City. The third question was whether Moynihan 
had the baie of silk in his possession. The fourth was whether, if 
Moynihan had the baie in his possession, he knew it was stolen. In 
view of thèse exact instructions, we must accept the verdict of gùilty 
as establishing as facts thèse sevèral essential éléments of the crime, 
if there was évidence before the jury from which they might so 
' find. After sentence of imprisonment, Moynihan sued out this writ, 
and the first substantial question hère involved is whether, under the 
facts proven and the inferences and findings the jury drew therefroni, 
Moynihan was guilty of violâting the statute in question. 

[Ij The détermination: of that question dépends on whether the 
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baie of silk which Moynîhan, and those conf.ederating with him, were 
endeavoring to steal, was included under the broad term, "any goods 
or chattels moving as, or which are a part of, or which constitute 
an interstate * * * shipment pf * * * express." That the 
baie of silk constituted "goods and chattels" is a faict; that they 
were moving as and constituted a shipment of express is equally un- 
deniable; and that the express company could only carry them to 
destination by taking the baie from its own dock in New York state 
and delivering it to a railroad's own cars at its terminus in New 
Jersey is also certain. Such being the unquestioned facts, it fol- 
lows that the baie of silk was actually moving as an interstate ship- 
ment, and was the class of commerce Congress had power to pro- 
tect from déprédation in transit. It follows, therefore, that Moyni- 
han's crime was punishable under the statute, unless we are to hold 
that, notwithstanding the facts found, this court shall hold that be- 
cause the baie of «ilk started from, and was to be delivered to, points 
in New York state, the baie was thereby so theoretically fixed as 
an intrastate shipment that its compulsoiy interstate routings between 
those intrastate points did not confer an interstate character as it 
moved over this compulsory interstate route. 

To give this act, in its application to the particular case before us, 
the narrow construction hère cbntended for, would resuit in such dis- 
astrous conséquences to the safety of goods moving on many inter- 
state routes over the country between shipping and delivery points 
situate in the same state as may well cause us to hesitate. Take, for 
example, a single instance in this circuit; the great traffic, by freight 
and express, carried over the Baltimore & Ohio System between 
Philadelphia and Pittsburgh. Both termini are in the state of Penn- 
sylvania, but the routing is through Delaware, Maryland, and West 
Virginia. In such interstate transit, shipments between thèse two 
Pennsylvania terminais, during their movement through thèse other 
States, remain in terminal yards, may be transhipped, are handled 
by many employés, and are, by reason of moving through such 
other States, in need of that protection which the fédéral government 
can alone aflford to shipments passing outside the borders of a state, 
Although the shipment and delivery points of this particular traffic 
are both in Pennsylvania, yet, by reason of its necessarily interstate 
movement between those intrastate points, Pennsylvania is unable to 
protect such commerce, and for such interstate protection the inter- 
state powers of the fédéral government are absolutely necessary. 

Now, over Moynihan's crime, committed, as it was, wholly in 
New Jersey, New York could hâve no jurisdiction. And in the 
country at large there must be a great many like instances of neces- 
sarily like interstate routings between intrastate points, in the minds 
of Congress when this statute was passed. That Congress meant, in 
the broad terms it used, "goods or chattels moving as, or which are 
a part of, or which constitute an interstate * * * shipment of 
freight or express," to exclude from fédéral jurisdiction and fédéral 
interstate protection the vast volume of freight and express thus 
moving between terminal points in a single state, but by routings 
through other states, is simply unbelievable. 
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In reaching the conclusion we hâve, we deem ît proper to say that 
we hâve net overlooked the several cases cited to us. Some of them 
bear on taxation and other subjects than the one single one we hâve 
hère before us, viz. the protection of goods moving on interstate routes. 
We hâve therefore not discussed them, and lirait ourselves to say- 
ing that, within the meaning of the statute, the views expressed by 
us find support in the simple, common-sense statement of Judge Holt 
in United States v. Delaware Co. (C. C.) 152 Fed. 271 : "There is 
a possibility of some discrimination under any theory, but I think 
that the simplest theory is that as soon as merchandise is carried f rora 
one State to another it becomes interstate commerce." We according- 
ly hold that the statute applied to the facts in this case, so far as the 
interstate character of the shipment is concerned. 

[2] On another phase of the case, however, we think that the 
proof bas failed to establish, with the degree of certainty required 
in criminal cases, one of the jurisdictional prerequtsites of the stat- 
ute and necessary allégations of the indictment. It will be observed 
from the before-quoted provision of the statute that, so far as goods 
constituting an interstate or foreign shipment of freight or express 
are concerned, it is limited in its application to thefts from certain 
designated places. In obédience to this requirement, the indictment 
alleged that the baie of silk in question had been stolen from a plat- 
form or dépôt of the Twenty-Sixth street terminal of the American 
Express Company in New York City. That the proofs were insuf- 
ficient to warrant the jury in finding that this allégation of the indict- 
ment had been substantiated was appropriately raised at the close of 
the testimony by motion for a direction of verdict of acquittai, and 
error assigned on the refusai of the trial court to grant the motion. 

Whether the baie of silk had been stolen from the platform in 
New York, as alleged in the indictment, whether it had been stolen 
from a platform or dépôt in Jersey City, or from an express wagon, 
or whether it was still lawfully in the possession of some employé of 
the express company when it was pushed from the back of an express 
Company wagon and taken possession of by Moynihan, the évidence 
does not disclose. The facts and circumstances are quite as suscepti- 
ble, if, indeed, not more so, of the inference that the baie of silk was 
being stolen by Moynihan and a confederate on the express wagon 
as they were of the inference that it had been previously stolen from 
the platform in New York or some intermediate place. The jury 
were permitted, therefore, merely to guess as to whether one of the 
essential éléments necessary to justify a conviction had been es- 
tablished, without substantial évidence upon which to base an af- 
firmative answer. We are therefore of opinion that it was error to 
hâve declined to direct a verdict of acquittai upon the ground just 
discussed. 

Upon another trial it should not be, we apprehend, difficult, for the 
goyemment to prove, by référence to the express company records, 
whether or not the baie of silk had lawfully left the platform of the 
express company in New York City, as alleged in the indictment. If 
it was not lawfully taken frona that platform, that fact would be an 
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important item of évidence to establish the ultimate fact that it had 
been stolen from the platforra in New York, as alleged in the in- 
dictment. 
The judgment below is therefore rêver sed and a new trial granted. 



GARBON STEEIi CO. v. LEWELLTN, Collecter of Internai Revenue. 
WORTH BROS. CO. v. LEDERBR, Collecter of Internai Revenue. LE- 
WELLYN, CoUector of Internai Revenue, v. FORGED STEEL WHEEL 
CO. •- 

(Circuit Court of Appeals, TMrd Circuit. June 9, 1919.) 
Nos. 2438, 2465, 2462. 

1. Inteenal Reventje ®=»4 — Statute — Construction — Ptjepose. 

In construlng Act Sept. 8, 1916, tit. 3, § 301 (Oomp. St § eSSSViD), tho 
court must put himself in the position of Congress wlien it enacted the 
law, and from the clrcumstances and surroundings then existlng, and 
the gênerai purpose then in view, ascertain what was meant to be done. 

2. Internai. Revenue <g=>ll — Taxation or Ammunition Manufactubers. 

The broad gênerai purpose of Act Sept. 8, 1916, was to include in the 
field of taxation ail such specifled articles or parts thereof as were either 
made for war purposes, or were withdrawn from the gênerai field of 
commerce and used for the maklng of war articles. 

3. Intebnal Revenue ®=39 — "Manupactueing Shells" — Pebsons Subject to 

Tax — "Makinq." 

A Steel Company, contracting to dellver shells to a forelgn government, 
which manufactured in its own plant bars for which shells were 
made, and turned them over to subcontractors for completion, retainlng 
ownership and control of the work, and afterwards deliverlng shells under 
its contract, realizing a net profit, was "manufacturing shells," and there- 
fore subject to the tax imposed by Act Sept. 8, 1916, "making" being 
manufacturing. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Making.] 

4. Internal Revenue <©=>9 — "A Pebson MANurACTURiNO Shells • • • ob 

Any Part of Ant of the Articles Mentionbd."' 

A company which contracted with another company, having a contract 
with a f oreign government, to sell and deliver high explosive shells, to 
furnlsh the steel, and complète six of the initial steps, representing about 
40 per cent, of cost of shells, held "a person manufacturing * * « 
shells * * • or any part of any of the articles mentloned," and to be 
subject to the tax Imposed by Act Sept. 8, 1916. 

6. Intebnal Revenue <S=59 — Manufactubinq Munitions — "A Pebson Man- 
UFACTuaiNQ Shells * » • or Any Part." 

A subcontractor which agreed with contractor, having contract with a 
foreign government to supply high explosive shells, to furnlsh to con- 
tractor rough steel shell forgings, and which to fulfiU its contract made, 
had made, or bought in the market steel required, held "a person manu- 
facturing • * • shells • ♦ • or any part," thereof and to be sub- 
ject to the tax Imposed by Act Sept. 8, 1916. 

No. 2438: 

In Error to the District Court of the United States for the Western 
District of Pennsylvania ; Charles P. Orr, Judge. 
No. 2465 : 

0zsFox otber cases see same toptc &. KGY-NUMBER in ail Key-Numbered Dlgests & Indexes 
•Certlorari granted 250 V. S. — , 40 Sup. Ct. 15, 64 U Ed. — . 
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In Error to the District Court of the United States for the Eastem 
District of Pennsylvania ; T. Whitaker Thompson, Tudsre. 
No. 2462: 

In Error to the District Court of the United States for the Western 
District of Pennsylvania ; W. H. Seward Thomson, Judge. 

Actions by the Carbon Steel Company against C. G. Lewellyn, Col- 
lector of Internai Revenue for the Twenty-Seventh District of Penn- 
sylvania, by the Worth Bros. Company against E. Lederer, Collector' 
of Internai Revenue for the First District of Pennsylvania, and by the 
Forged Steel Wheel Company against C. G. Lewellyn, Collector of In- 
ternai Revenue for the Twenty-Third District of Pennsylvania. Judg- 
ment for défendants in the first two cases, and against défendant in the 
third case (255 Fed. 364), and the Carbon Steel Company, 'the Worth 
■ Bros. Company, and C. G. Lewellyn bring error. Judgment in the first 
tw^o cases affirmed, and judgment in the third case reversed. 

In No. 2438: 

H. V. Blaxter, of Pittsburgh, Pa., and F. DeC. Faust, of Washington, 
D. C, for plaintifï in error. 

R. L. Crawford, U. S. Atty., and B. B. McGinnis, Sp. Asst. U. S. 
Atty., both of Pittsburgh, Pa., and William L. Frierson, of Washing- 
ton, D. C, for défendant in error. 
In No. 2465 : 

A. H. Wintersteen, of Philadelphia, Pa., for plaintiff in error. 

William L. Frierson, of Washington, D. C, for défendant in error. 
In No. 2462: 

William L,. Frierson, of Washington, D. C, for plaintiff in error. 

George B. Gordon, of Pittsburgh, Pa., for défendant in error. 

Before BUFFINGTON, WOOLEEY, and HAIGHT, Circuit 
Judges 

BUFFINGTON, Circuit Judge. Thèse cases concern the construc- 
tion and application of section 301 of title 3 of the act of Congress of 
September 8, 1916, 39 St. 756, 780 (Comp. St. § 633614b), virhich pro- 
vides : 

"That every person manufaeturlng • • • projectiles, shells, • • • 
or (if) any part of any of the articles mentloned in (b), (c), (d), or (e) shall 
pay for eaeh taxable year, in addition to the income tax Imposed by Title 1, 
an excise tax of twelve" and one-half per centum upon the entlre net profits ac- 
tually received or accrued for sald year from the sale or disposition of such 
articles manufactured withln the United States." 

An examination of the whole act shows it imposes an excise tax 
on persons manufacturing either certain mentioned war munitions 
or appliances, or on persons manufacturing any part of any of the 
said mentioned articles. Therefore two questions naturally arise: 
First, who shall be deemed manufacturers of the mentioned articles; 
and, ^econd, who shall be deemed manufacturers of any part of the 
articles mentioned. 

[1] In ascertaining the true construction of the law, and thus car- 
rying out its purpose, this court must necessarily put itself in the posi- 
tion of Congress when it enacted the law, and from the circumstances 



CARBON STEEL CO. V. LEWELLYN 535 

(258 F.) 

and surroundings then existing, and the gênerai purpose then in view, 
seek to ascertain, from what was meant to be donc, how best to con- 
strue and apply what was donc. When Congress took up this matter 
the situation was that during the two preceding years of the World 
War great quantifies of war munitions and war accessories had been 
manufactured in this country, and sold to the AUied governraents at 
high and abnormal priées, owing to the fact they were abnormal prod- 
ucts, and the call for them was imperative and instant. It was there- 
fore felt that the large abnormal profits incident to thèse war contracts 
created a remunerative field for temporary taxation. That the tax was 
abnormal and its imposition temporary was evidenced by the provision : 

"(2) This section shall cease to be of eSect at the end of one year after the 
terminatlou of the présent European war, which shall be evidenced by tne 
proclamation of the Président of the tlnited States declaring such war to 
hâve ended." 

In addition to the feeling that thèse war supplies manufactured hère 
and sent abroad were proper subjects of temporary taxation, there 
were other motives which led to the passage of this statute, namely, 
the pacifist spirit which urged embargo législation to prevent the expor- 
tation of war supplies to belligererits, and the pro-German spirit which 
asserted the fumishing of war munitions to the Allies was an unneu- 
tral act. It will thus be seen that, whatever may hâve been the impel- 
ïing motive of individual legislators, the fact is that ail united in a 
common purpose to include the whole subject of war munitions and 
war accessories in a common class. And since ail that were thus sent 
abroad were manufactured hère, indeed the act is expressly directed 
to "such articles manufactured within the United States," and the 
profits made from such manufacture were the gauge of the taxation 
imposed, it is clear that the means Congress used to bring the whole 
subject-matter of war munitions and war accessories within the sphère 
of taxation was to take thèse goods as they were manufactured, and 
to impose an excise tax on the person who manufactured such articles, 
or "any part of any of the articles mentioned," and to fix such tax 
by "the entire net profits actually received or accrued for said year 
from the sale or disposition of such articles manufactured within 
the United States." Such being the case, it follows that the pertinent 
subjects of inquiry where the act is to be applied is, fîrst, to ascertain 
whether the war munitions or war accessories were articles "manufac- 
tured within the United States" ; second, if they were so manufactur- 
ed within the United States, who manufactured such article, and, if so, 
what were the "net profits actually received or accrued * * * 
from the sale or disposition of such articles" ; third, if they were so 
manufactured within the United States, who manufactured any part 
of such article, and, if so, what were the "net profits actually received 
or accrued * * * from the sale or disposition of such articles." 

In thus applying the broad, inclusive terms of the statute, "every 
person manufacturing * * * shells * * * or any part of any 
of the articles nientioned," along the Unes of inquiry above indicated, it 
is clear that it must hâve been in the mind of Congress that comfilex 
question.s would arise in spécifie cases, and that thèse difficulties pf spè- 
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cific application must be solved on some gênerai principles of the act. 
Turning to the act, we think the broad purpose of Congress is clear to 
sélect, as the subject of taxation, war munitions and war appliances, 
for each of the enumerated articles is such as can be used for war. At 
the same time it must hâve been foreseen that many of thèse articles 
could also be used for the normal needs of commerce, and those who 
made them for such normal use were not making abnormal profits. 
So, also, the articles that in their completed, unitary forra were adapted 
solely for war purposes might hâve parts which, in and by themselves, 
could be also used, and would naturally be used, for the normal pur- 
poses of commerce. In view of such recognized facts, was it the pur- 
pose of Congress to tax the manufacture of such articles, or parts 
thereof, which, while susceptible of warlike use, were, in point of fact, 
not so used, but remained in the channels of normal commerce and 
use? Clearly not;*first, because such articles, or parts of articles, 
vvhen sold in ordinary commerce, dîd not earn war profits ; and, second, 
because the gênerai purpose of the act not to subject the ordinary nor- 
mal commerce of the country to this abnormal temporary war tax is 
manifested even in such warlike agencies as gunpowder, explosives, 
caps, and the like, by the act providing that such of said articles as 
are "used for industrial purposes" are excepted. 

[2] It would therefore seem that the broad gênerai purpose was to 
include in the field of taxation ail such specified articles or parts 
thereof as were either made for war purposes or as were withdrawn 
from the gênerai field of commerce and used for the making of war 
articles. 

Applying thèse gênerai principles and lines of construction to the 
act, and in its application to the individual cases arising under it, let 
us turn to the facts of the three cases hère involved, viz. : Carbon 
Steel Co. v. Lewellyn, Collector; Worth Bros. Co. v. tederer, Collec- 
tor ; and Lewellyn, Collector, v. Forged Steel Wheel Co. 

In the first case it appears the Carbon Steel Company made three 
substantially similar contracts with the British government, whereby 
in one contract it agreed "to manufacture 75,000 4.5" shells lyddite, 
* * * suitably packed for export, and delivered free alongside 
steamer New York. * * * Inspection will be carried out at con- 
tractor's works by an inspecter or inspectors appointed by the Secre- 
tary of State." 

In a second contract the steel company contracted to sell, and the 
British government to buy, 425,000 shells. The contract provided that 
in case of — 

"the seller belng able to manufacture from Its présent plants more than 
425,000 of the said shells before June 30, 1916, the buyer will accept and pay 
for any such additlonal shells up to 175,000." 

Payment was to be made on- 

"Invoices and certlficates of inspection, executed by an Inspecter of the buyer, 
certifying that such shells hâve been manufactured and hâve passed ail fac- 
tory inspection and shop tests with respect thereof. • ♦ • It is understood 
and agreed that the buyer shall hâve the right of havlng one or more inspec- 
tors at each of the factorles where the shells hereby contracted for, and 
their component parts, are being manufactured, for the purpose of observing 
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the manufacture thereof, and of testing the same at any tlme before delivery, 
and that the seller or its subcontractors shall furnish ail facillties required by 
eueh inspecter for thls purpose. The seller at its expense shall furnish ail 
gauges, including master gaiiges, to be used in connection with the manufac- 
ture of the shells hereby contracted for, and thelr component parts, including 
ail gauges required by the iuspectors of the buyer." 

The third contract was substantially of like import. 

[3] From the contracts it will be seen that the gênerai purpose of 
the Carbon Steel Company was to make, or hâve made — and making 
is manufacturing — and to deliver in the United States shells contem- 
plated by the act. 

In carrying out the contracts the shells were made in the United 
States; they were accepted by the British government, and the con- 
tract price was paid thereïor by the government to the Steel Company ; 
and, as a resuit, there accrued to the Steel Company "net profits ac- 
tually received or accrued for said year from the sale or disposition 
of such articles manufactured within the United States." Such being 
the fact, it would seem the case falls within the gênerai scope of the 
act, unless the Steel Company can show that in the manufacture of the 
shells it contracted to hâve manufactured it did not manufacture the 
shell as a whole or any part thereof. Is such the fact? 

Now, what was done in this case was this: The making of a shell 
consisted of nine opérations, as follows: 

"(1) Obtalnlng suitable steel in bar form; 

"(2) Cntting or breaking said steel bars to proper length ; 

"(3) Converting said eut bars or slugs Into a hoUow shell forglng by means 
of a hydraulic press ; 

"(4) The turning of said shell npon a lathe to exact dimensions ; 

"(5) Closlng in one end of said forging to form the nose of the shell ; 

"(6) Drilling out the case of said shell and the inserting of a base plate; 

"(7) Threadingof the noso of the shell, and the insertion of the nose bushlng, 
and the insertion in said nose bushing of a wooden plug to protect the thread 
thereof ; 

"(8) Cutting a groove around the circumference of said shell, and the Inser- 
tion therein of a copper drivlng band, and the turning of said band to required 
dimensions ; 

"(9) Varnishing, greasing, and cratlng of the completed shell." 

But when ail is said and done, it is clear that the basic opération 
of shell manufacture was making steel of certain characteristics, for 
ail later steps depended on the composition and characteristics of the 
steel made in this initial step. This f oundation step the Steel Company 
efïected in its own plant, and the relative importance of this first step, 
compared with the remaining eight, is shown by the fact that the bare 
material and running expenses involved in this step amounted to some- 
what over $2,000,000 as compared with some $4,300,000 paid to sub- 
contractors as their expenditures for work, material, and profits in the 
other eight steps. The steel thus made in the first step was the prop- 
erty of the Steel Company, it remained its property while the subcon- 
tractors completed the other eight steps, then was finally transferred 
by the Steel Company to the British government. Moreover, during 
such eight steps every opération of thèse subcontractors on the original 
steel was foUowed up by employés of the Steel Company, who checked 
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the vvork as it progressed, and by virtue of the contracts to which we 
hâve referred it was subjected to the inspection of the British govern- 
ment provided for in the contract. It will thus appear that every step 
involved in the manufacture of the shell, from the raw product to the 
finished shell, was either donc by the Steel Company itself or by those 
whom it hired to do some part thereof, and that the original steel 
base never passed out of the control and direction and ownership of the 
Carbon Steel Company. 

To us it is clear that if the law hère involved were a draft or con- 
scription law, and that from its opération there was exempted from 
draft "every person manufacturing * * * shells * * * or 
any part of the articles mentioned," that ail the workmen of the Steel 
Company engaged in making shells hère involved would fall within said 
exception, because they — and therefore the company — were manufac- 
turing shells. We therefore conclude that by virtue of the Steel Com- 
pany's own work in the first step, and by virtue of its efïecting and con- 
trolling the other eight steps through its subagents, the Steel Com- 
pany was manufacturing shells, and therefore subject to the tax im- 
posed by this statute. It follows that the judgment of the court below, 
which was that the Steel Company could not recover from the govern- 
ment the tax it had paid, must be affirmed. 

[4] In the case of Worth Bros. Co. v. Lederer, Collector, coming 
from the Eastern District of Pennsylvania, the pertinent facts are: 
The Midvale Steel Company and Worth Bros. Company are corelated 
to each other, in that both companies are owned by the Midvale Steel 
& Ordnance Company. The Midvale Steel Company contracted with 
the French government to sell and defiver about 400,000 high explosive 
shells, to be made under accompanying spécifications, and under in- 
spection of the government as the work progressed. The said company 
was equipped to completely manufacture shells, and in fact did, at its 
own plants, so completely manufacture large quantities of the shells 
thus contracted for. Later it contracted with Worth Bros. Company to 
furnish the steel and complète six of the initial processes of the shell- 
making, which six steps constituted about 40 per cent, of the cost of 
the shells. Thereafter the remaining 29 steps of the shell-making pro- 
cess, and which constituted 60 per cent, of the cost, was donc by the 
Midvale Steel Company itself. Dld the work thus donc by the Worth 
Bros. Company on thèse six initial steps bring it within the provisions 
of the aet as being a "person manufacturing * * * shells 
* * * or any part of any of the articles mentioned." 

Turning tO the facts, we note that the six stages of shell manufacture 
donc by Worth Bros. Company were, as fpund by the court below: 

"(1) Smélting the ore In the blast furnace Into plg Iron wlthout, however, 
running it into the moulds which would form what are commerclally known as 
pigs. 

"(2) In its molten state transferrlng it with a laddle into an open hearth fur- 
nace, where it was coBverted into steel and tapped out of the furnace and con- 
veyed into moulds in the form of Ingots. 

"(3) Heating the steel ingot to tbe proper température for roUing when it 
was rolledln the blooming mill Into rounds or blooms. 

"(4) ïhe rounds or blooms were then eut with a hot saw into billets of suffi- 
dent length, diameter, and weight to produce the requlred shell forging. At 
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thls point the French Inspectors inspected eacji Indivldual billet to détermine 
whether there were defects In the steel, such as plping or blow holes. Aftei 
acceptance of the billets so tested, they were chipped to détermine whether sur- 
face defects existed. At thls stage the steel billet, which was the material 
Which was to become the shell forgiug, is cylindrlcal in shape, of approxiniately 
two-thirds of the outside dianieter of the shell forging to be produced and ap- 
proximately one-third of its length. 

"(5) The billet was then taken to the forge shop, heated from two to three 
hours in a continuons furnace, and placed in the container or die of a hy- 
draullc piercing press. It was pierced while hot by a pierclng bar entering 
one énd and pushing its way to wlthin suffleient distance of the other end to 
leave a closed end or base. During thls process the métal, belng heated to 
about 2,100 degrees, is viscous, so that the métal is pushed up to the sides of 
the die or container. The product of thls process was a cylindrlcal forging, 
hollow, wlth one closed and one open end. 

"(6) The forging was then taken to a horizontal hydranlic hench and drawii 
While the métal was hot, so as to increase Its length, and conform its Inside 
and outside diameter to the requlred size of the forgiug ordered by the Mid- 
vale Steel Company." 

It will, of course, be noted that ail six steps were progressive ad- 
vances toward the chemical constituents, the shape, and the dimension 
required by, and essential to, the manufacture of shells in compliance 
with the contract. And while, in the first three steps, the work was 
'of such a character that the product made thereby could, up to the 
fourth stage, hâve been diverted to gênerai commercial needs, yet, as 
noted, the work donc in said three steps was actually donc with a view 
to contract needs and shell requirements. With the fourth step the 
contract shell inspection of the French government began, and in the 
fifth step the fluid métal was taken, from the possibility of use for gên- 
erai commercial purposes, by a hollow cylindrlcal forging process 
which restricted the steel to the field of use for shells. By the sixth 
step this hollow cylindrical forging was drawn to a length, and to an 
inside and outside diameter, which enabled the Midvale Steel Company 
to thereafter carry forward its twenty-nine progressive steps, which, 
with the six of the Worth Bros. Company, were required by the con- 
tract to complète the manufactured shell of the contract. From this 
it will be seen the Worth Bros. Company selected the material re- 
quired in the shell; it made the steel which constituted the shell; by 
work donc upon said steel, it segregated It from the gênerai field of 
commercial use and limited it to use for shell-making. That some of 
that material, when imper fect, was scrapped and used for other me- 
chanical purposes only tends the more strongly to show that the work 
donc by the Worth Bros. Company, in accordance with the contract, 
was shell work distinctively ; for, even where it failed by not being 
up to contract requirements, it was so far removed from the gênerai 
field of commerce that it was sold, not as an ordinary commercial prod- 
uct, but as scrap, and its subséquent use was only such restricted use 
for minor objects as scrap heaps permit. It would therefore seem clear 
that the volume of work done by the Worth Bros. Company — 40 per 
cent, of the cost — and the character of that work — segregating the 
steel from the gênerai field of commercial use and narrowing it to shell 
use — made its work such as was aptly described by the act as being 
"manufactunng ♦ * * shells * * * of any kind, loaded or 
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unloaded, * * * or any part" of a shell. Indeed, to say that when 
Worth Bros. Company made the steel which constituted the shell, and 
when by pressing a cavity in the steel they made an outer rim or shell 
which gave it such shape as committed and restricted it to shell use, to 
say that Worth Bros. Company, when they were doing this abnormal 
work and earning abnormal profits thereby, were making those profits 
neither £rom manuf acturing shells nor manufacturing any part of shells 
is to lose sight of substance and of the purpose of Congress in using the 
plain, broad, inclusive words of this statute. The statute shows on 
its face that Congress contemplated that cases wpuld arise where 
parts of the articles named would, if not indeed must, be made by 
joint co-operation. Indeed, the found facts in this case show that 
not more than two or three plants in the whole country were equipped 
to make a complète shell. Shell-making in this country had been 
going on for the two preceding years. It was well known that the 
shells made for the Allies in the United States were manufactured by 
thejoint work of différent plants. In the light of thèse facts, it would 
seem that a construction of the act which narrowed its application 
to the case of a plant that did the entire work would defeat the whole 
purpose of Congress, which presumably was to subject the profits of 
ail engaged in the manufacture of shells or any part thereof to this 
excise tax. Such being the case, we hold the tax imposed on Worth 
Bros. Company was justly laid, and the judgment of the court below, 
which held the company could not recover the tax from the govern- 
ment, was right, and should be affirmed. 

[5] We next turn to the case of the Forged Steel Wheel Company 
against Lewellyn, collector. From the proofs it appears the British 
government made contracts with certain persons whereby the latter 
agreed to supply it with high explosive shells in compliance with the 
spécifications, requirement, and inspection of the said government. To 
fulfill such shell contract the contractor made subcontracts with the 
Forged Steel Wheel Company, by which the latter agreed to manufac- 
ture and furnish to said contractor rough steel shell forgings of the 
character provided in the contract, as to chemical constituents, tensile 
strength, size, shape, etc. To fulfill its contract, the Forged Steel 
Wheel Company either made, had made, or bought in the market the 
grade of steel required. This steel was of a common commercial type 
known as rounds. Thèse rounds it nicked and broke into 18-inch 
lengths, which it then heated and put through two forging processes, 
by the first of which a hole was pierced from one end of the round 
to within two inches of the other; by the second, the round was 
lengthened by drawing it through three successive rings of a hydraulic 
press. The output of the Forged Steel Wheel Company's work was 
a hollow steel body or shell form, of suitable composition, shape, and 
length, from which to make, to the British government standards, the 
high explosive projectiles contracted for. The weight of such shell 
forms was about 170 pounds. To make this shell form suitable for use 
as a shell, the contractor to whom the Forged Steel Wheel Company 
then delivered it was required to dress, bore, and machine it down to 
77 pounds. This required some 27 distinct and separate processes. 
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Such being the facts, did the work of the Forged Steel Wheel Company 
noted above make it "a person manufacturing * * * shells 
* * * or any part of" a shell? The court below held it did not, 
and such holding constitutes the question involved in this case. 

In reaching that conclusion the lower court construed the act as 
though it read "a person manufacturing * * * shells * * * 
or any comportent, completed, part of" a shell, in that regard saying: 

"I am therefore of opinion that Congress meant to levy the tax only npon 
those pergons who were manufacturing and selling at a proflt the conupleted 
thlugs specifically designated in (b), (c), (d), and (e), and on those persons who 
were manufacturing and selling at a proflt any completed part of any of 
those designated things. That one Is not a manufacturer of a part uhless the 
manufacture of that part is carried forward by him to the same point of com- 
pletion to whleh It would bave been necessary to carry It If he had been the 
manufacturer of the completed thing." 

The court was also influenced, first, by the fact that, as stated in its 
opinion, 

"The completed shell is a composite structure, consisting of six différent 
parts: First, the shell body in one pièce, cylindrical in shape, with a point ed 
head to inerease its speed in fllght and its power of pénétration. Second, a 
copper driving band near the base of the shell body, projecting slightly so as to 
engage the rifling of the gun. This gives the shell its rotary motion, necessary 
for précision In flight. Third, a base plate Inserted Into the bed of the shell 
to prevent prématuré discharge. Fourth, a nose bushing of two parts, one of 
which screws Into the shell body and the other into the fuse. Fifth, the fuse, 
eitber time or percussion, a highly complicated pièce of mechanlsm screwed 
into the nose bushing. Sixth, the high explosive charge. Thèse several parts 
or pièces of mechanism, each delicately construoted, and designed not only 
Individually, but with référence to each other, when assembled together, con- 
stitute a high explosive shell." 

Starting with the unquestioned premise that a completed shell 
was made up of assembling six separate and complète parts, the court 
assumed that the purpose of Congress was not to tax any one but (a) 
the manufacturer of a completed shell, or (b) the maker of a com- 
pleted part of a shell; and that because the shell form the Porged 
Steel Wheel Company made was not a completed part of a shell, that 
it was therefore not subject to the excise tax imposed by the statute. 

Now, it is manifest that, standing alone, the statute neither ex- 
presses nor implies any warrant or implication for limiting the broad, 
inclusive, generic words "any part" to the restricted, spécifie, quali- 
fied term "any completed part." It foUows, therefore, that ground 
for inferring such intent in the mind of Congress must arise from 
something apart from the language of the act itself. Such intent the 
court below found in certain décisions of the fédéral courts involving 
tariff laws which exempted from duty "manufactured" articles. And 
thèse décisions, holding what were "manufactured" articles in tariff 
législation, the court below held Congress must hâve had in mind in 
passing this excise law, saying: 

"We must assume that Congress well knew the distinction between a com- 
pletely manufactured thing, or part of a thing, and a partial manufacture of 
that thing. Many revenue acts hâve levled a tax upon manufactured articles 
or parts thereof, and others bave levied a tax upon a partial manufacture." 
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On the other hand, in the Worth Bros. Company Case, decided above^ 
the court below held thèse tarifï décisions did not affect the construc- 
tion of this statute, saying: 

"The ruie has been applied in the classification of articles of merchandise 
imported and subject to eustoms duties or upon which drawback is allowed. 
There are décisions as to what constitutes a manufactured article, what con- 
stitutes a part ot a manufactured article, what constitutes a partially manu- 
factured article, wiiat constitutes a manufacture of certain material, and 
what constitutes a whoUy manufactured article, dépendent upon the terms of 
the law under whlch a tax is laid upon the article itself, or under which a 
drawback or other privilège is allowed. I cannot perceive that thèse cases 
hâve any bearlng upon the question arislng in this case, unless the terms of 
the act imply that the tax is to be imposed only upon the business of manu- 
facturing to completlon shells or parts of shells, and there is no such limitation 
in Its terras. The clear purpose of the act Is through taxation of the business 
or occupation of manufacturing munitions of war to reach the profits of ail 
those engaged In such manufacture, whether engaged In manufacturing to 
completion or engaged in any part of such manufacturing." 

We are of opinion the latter court was right in so regarding thèse 
eustoms décisions, for when the objects which Congress had in view 
in framing the eustoms acts and this excise law are cor^sidered it 
will be seen they were wholly différent. In eustoms law the pri- 
mary object of Congress in their passage was to protect domestic 
against foreign labor, and to effectuate this object, the eustoms du- 
ties were so imposed that where ail the work necessary to be donc 
upon the imported article to fit it for use in the United States had 
been donc abroad, such article, or the part so completed and fitted 
for use, was to carry out that primary intent, held to- be a manu- 
facturée! article, or a manufactured part, and there fore subjected to 
the duty. On the other hand, if work upon the imported article, or 
imported part, before it was fit for use, remained to be donc in this 
country, such article or part was held not to be a manufactured ar- 
ticle within the scope of the law, and therefore not subject to the 
tariff duty. The necessity of bearing this primary purpose in view 
in construing eustoms acts was set forth in Tide Water Oil Co. v. 
United States, 171 U. S. 216, 18 Sup. Ct. 839, 43 L. Ed. 139, where 
the Suprême Court, referring to a eustoms act, said : 

"The object of the section was evidently not only to build up an export 
trade, but to encourage manufactures in this country, where such manufac- 
tures are intended for exportation, by granting a rebate of duties upon the 
raw or prepared materlals imported, and thus cnahling the manufacturer to 
compete in foreign markets with the sarae articles manufactured in other 
countries. In determlning whether the articles in question were wholly 
manufactured In the United States, this object should be borne steadily in 
mind." 

Indeed, it is, on the one hand, this présence of work already donc 
which has fitted an object for use, or it is, on the other hand, a 
residue of work necessary to fit the object for use, which brings 
the article within or without the description of the manufactured 
article of the tarifï law. This is well summarized in Tide Water 
Oil Co. V. United States, 171 U. S. 216, 18 Sup. Ct. 839, 43 L,. Ed. 139, 
where it is said : 
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"Rnw materials may be, and often are, subjected to successive processes of 
manufacture, each one of whlch Is complète in Itself, but several of whlch 
may be required to make the final product. Thus, logs are flrst manufac- 
tured into boai-ds, piaules, joists, scantlings, etc., and tben by entirely différent 
processes are fashioned Into boxes, furniture, doors, window sasbes, trlm- 
mings, and the thousand and one articles manufactured whoUy or in part 
of wood. The steel spring of a watch is made ultimately f rom iron ore, but bj; 
a large nuiuber of processes or transformations, each successive step in whicb 
is a distinct process of manufacture, and for whlch the article so manufac- 
tured receives a différent name. The material of which each manufacture is 
formed, and to which référence Is made in section 3019, is not necessarily the 
original raw material — in this case the tree or log — ^but the product of a 
prior manufacture; the flnished product of one manufacture thus becomlng 
material of the next in ranli." 



From thèse décisions it will be seen that thèse tariff laws deal with 
manufactured articles, from the standpoint of protecting domestic 
labor, and the imposition of import duties is an incident in efFectuating 
that main purpose. 

But in the excise law in question Congress is deaUng with the im- 
posing of taxes as the main object, and with the work donc as a 
mère incident to aid in determining the tax. In that aspect the quan- 
tum of the work done is immaterial. 

Indeed, from a study of customs décisions, it will be seen that, 
from the basic standpoint of protecting domestic labor, the imposition 
of import duties is a mère incident or means to effectuating such main 
purpose, and the term "manufactured article" must therefore be con- 
strued and applied with such purpose in view. It follows, therefore, 
that in such case the quantum of labor done, or left to be done, is ail- 
important in the practical administration of customs laws. On the other 
hand, the whole purpose of excise law is to produce revenue, and it is 
the fact of manufacture, and not the quantum of labor, that is the de- 
termining factor. Indeed, the object of the statute,.viz. the raising of 
revenue, may be reached where a minimum of labor is used in the 
manufacturing taxed ; for, as the net profit is the basis of taxation, it 
follows that the smaller the relative amount expended in physical 
labor in a manufacturing opération the greater may be the relative 
net profit which détermines the tax. Moreover, it will be apparent that 
a manufacturing opération in which much labor has been used may not 
involve any net profit, while another, involving much less labor, may re- 
suit in taxable net profits. It will therefore be apparent that, in an ex- 
cise tax on manufacturing measured by net profits, the crucial question 
is not the quantum of the manufacture measured by steps, but the 
fact of manufacture resulting in profits. Gauging the opérations of 
the Forged Steel Wheel Company by this standard, it would seem clear 
that in doing the basic shell work it did that company was, in the broad 
and gênerai sensé of fulfilling this contract, a "person manufacturing 
* * * shells, * * * " and, by virtue of the particular manu- 
facturing stage it completed in the making of such shells, the company 
fell within the class of a "person manufacturing * * * ^ny part 
of any of the articles mentioned." Such being the case, the excise 
tax was lawfuUy laid on the "net profits actually received or accrued" 
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for said year f rom the sale or disposition of such articles manufactured 
within the United States. It follows, therefore, the judgment recov- 
ered by it below was erroneous, and must be reversed. 



LIPMAN, WOLFB & CO. V. PHŒNIX ASSUR. CO., Limited. 

(Circuit Court of Appeals, Nlnth Circuit. May 26, 1919.) 

No. 3262. 

1. MoNET Eeceived <g=l — Gbounds of Action. 

Assumpsit for money had and recelved wiU lie in gênerai, whenever 
défendant has received money which is the property of plaintiff, and wliicli 
the défendant is obliged by natural justice and equity to return ; it being 
minecessary that there be an actual contractual relation. 

2. Payment <S=»82(1) — Eecoveey — Voluntaet Payments. 

One cannot recover money voluntarily paid wlth full knowledge of ail 
the facts, although no obligation existed; but money may be recovered 
where paid under clrcumatances of fraud, misrepresentatlon, and threats 
amounting to duress, which prevents the free exercise of the will, or 
where it is paid on a wrongful demand to save the party paying from some 
great or irréparable mischief or damage, from which he could not otner- 
wise be saved. 

3. Payment <S=>89(3) — Eecovebt — Complaint — Sufficiency. 

Complaint seeklng to recover from an insurance company an amount 
which the inexperienced offlcers of plaintiff corporation repaid to the com- 
pany, when they were threatened by a committee of the leading Insurers 
with publication of charges that the Insurance money had been fraudu- 
lently obtalned, etc., hejé to state a cause of action. 

4. Limitation or Actions i®=>28(1) — Bunning of Statute — What Statuts 

Govebns. 

An action to recover from an Insurance company moneys repaid to it 
by plaintiff, because of threats of a committee of leading Insurers that 
they would publish charges that the money had been fraudulently ob- 
tained, falls within the six-year period of limitation established by L. O. 
h. § 6, for actions upon contracts or liability express or implied, and not 
within the two-year period prescribed by section 8 for Injuries not arising 
on contract. 

In Error to the District Court of the United States for the Dis- 
trict of Oregon; Robert S. Bean, Judge. 

Action by Lipman, Wolfe & Co., a corporation, against the Phœnix 
Assurance Company, Limited. From a judgment dismissing the com- 
plaint, plaintiff brings error. Reversed and remanded. 

The plaintiff in error alleged In its complaint that it was engagea In busi- 
ness conducting a department store at Portland, Or., and that on March 3, 
1903, it suffered loss from a fire In adjacent premises, and upon the adjust- 
ment of the loss the défendant In error paid to the plaintiff In error on its 
Insurance pollcy on the stock of merchandise the sum of $5,117.69 ; that there- 
after, on March 24, 1910, owing to threats made by a committee known as the 
Gallegos Committee, acting on behalf of the défendant in error and some 40 
other insurance companies, to publish charges that said Insurance money had 
been fraudulently obtained, that there was no real or actual Injury to said 
stock of merchandise, that the plaintiffs In error dishonestly and fraudulently 
procured an adjustment and appraisal of loss when there was no loss, and 
other similar charges and threats of suit to recover said money and to publish. 

^=9For other casea see same topic & KEY-NUMBBR In ail Key-Numbered DigesU & Indexes 
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to the world the alleged fraudulent acts of the plaintiff In error, and by the 
concerted action of ail said Insurance companies to expose to public oppro- 
brium the offlcers of the plaintifE in error, the latter, in order to save its crédit 
and the good uame of the former owners of the business and its own, and to 
avoid the threatened injury to its future prosperlty and success, was inducea 
and compelled to repay to the défendant in error the said sum of money so 
received in adjustment of said loss ; that ail of said charges so made against 
the plaintifE in error and its offlcers were false and fraudulent; that to fur- 
ther oppress the plaintiff in error, and compel it to comply wlth said demands, 
the Gallegos Committee unjustly and without cause, and with intent to impair 
the Insurance and flnancial crédit of plaintiff in error, caused to be canceiea 
policies of Insurance on the property of the plaintiff in error amounting to 
more than $100,000; that the business of the plaintiff In error was founded 
in 1880 by Solomon Lipman and Adolphe Wolfe ; that on July 7, 1909, Solomon 
Llpman died, leaving surviving hlm his widow and two sons, W. F. and I. N. 
Lipman, both young, who succeeded to his interest in the corporation; that, 
at the tlme when the défendant in error obtained from the plaintiff in error 
the money which is sued for, Adolphe Wolfe was absent from the state, caring 
for his sick wife; that W. F. and I. N. Lipman were in a state of nervous 
tension for the success of the business left them by their father; that ail 
executive matters in said business had theretofore been handled by their 
father and Adolphe Wolfe, and that their business judgment was palsied, their 
sensé of business proportion paralyzed, and their faculties for caring for the 
Interests of the plaintiff in error were entirely overpowered, and they were 
then arranging for the construction of a large ten-story department store build- 
ing, ail of which circumstances were taken advantage of by the said Gallegos 
Committee, at a time when the said W. F. and I. N. Lipman were mentally 
confused and incapable of gettlng any fuU compréhension of the circumstances 
and deprived of f ree and voluntary will in the matter ; that the défendant in 
error, in so obtalning said money by duress and threats, acted through the 
Gallegos Committee, which represented, not only the défendant in error, but 
numerous other Insurance companies which had policies of Insurance, and 
which likewlse paid the plaintiff in error losses for the injuries resulting from 
the flre ; that in the year 1910, in another suit pending in a state court of the 
state of Oregon, the said false, untrue, and unfounded allégations against the 
plaintiff in error were made public. And the complaint alleged that the de- 
fendant in error Is indebted to the plaintiff in error in the said sum of $5,- 
117.69, as for money had and received, and judgment was demanded for said 
sum and interest thereon from the date of the payment thereof. A demurrer 
was interposed to the complaint on the grounds (1) that It does not contaln 
facts sufficient to constitute a cause of action ; (2) that the action was not 
commenced withln the time llmited by the Code of the state of Oregon ; and 
(3) that the plaintiff had been guilty of lâches In commencing the action. The 
demurrer was sustalned on the second ground, the court ruling that the action 
was barred by section 8, Lord's Oregon Laws. To revlew the judgment there- 
upon entered, dismissing the complaint, the cause Is brought before us by 
writ of error. 

William C. Bristol, of Portland, Or. (F. E. Grigsby and Ernest W. 
Hardy, both of Portland, Or., of counsel), for plaintiff in error. 
W. F. Magill, of Portland, Or., for défendant in error. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

GILBERT, Circuit Judge (after stating the facts as above). [1] 
The first question which arises is whether the complaint states a cause 
of action. In Cary v. Curtis, 3 How. 236, 247 (11 L. Ed. 576), the 
court said: 

•'The action of assumpsit for money had and received, It is said by Lord 
Mansfleld, Burr, 1012, Moses v. MacFarlen, will lie in gênerai whenever the 
258 F.— 35 



546 25S FEDERAL REPORTER 

défendant bas recelved money whlch Is the property of the plaintiff, and whleh 
the défendant Is obllged by the ties of natural justice and equlty to refund. 
And by Buller, Justice, In Stratton v. Hastall, 2 T. R. 370, 'that this action 
lias been of late years extended on the principle of its being consldered Uke a 
bill in equlty, and therefore, in order to recover money in this form of action, 
the party must show that he has equlty and conscience on hls slde, and 
could recover In a court of equlty.' Thèse are the gênerai grounds of the 
action as glven from hlgh authority." 

In Bither v. Packard, 115 Me. 306, 312, 98 Atl. 929, 932, the court 
said: 

"It is elementary law that, when one person has in hls possession money 
which in equlty and good conscience belongs to another, the law wlU create 
an Implled promise upon the part of such person to pay the same to him to 
whom it belongs, and in such cases an action for money had and recelved 
may be malntained. This form of action is comprehensive in Its reach and 
scope, and though the form of proceeding is in law it Is équitable In spirlt and 
purpose and the substantial justice whlch it promotes renders it favored by 
the courts. It lies for money pald under protest, or obtalned through fraud, 
duress, extortlon, imposition, or any other taking of undue advantage of the 
plalntiff's situation, or otherwlse involuntarily and wrongfuUy pald. Where 
the défendant is proved to hâve In hls hands the money of the plaintlfC 
which, ex sequo et bono, he ought to refund, the law conclusively présumes 
that he has promlsed to do so" — citing Mayo v. Purlngton, 113 Me. 452, 455, 
94 Atl. 935. 

To the same efifect are Gaines v. Miller, 111 U. S. 395, 4 Sup. Ct. 
426, 28 L. Ed. 466; Taylor v. Currey, 192 111. App. 502; Early v. 
Atchison, T. & S. F. Ry. Co., 167 Mo. App. 252, 149 S. W. 1170; 
Cullen V. Sea Board Air Une, 63 Fia. 122, 58 South. 182; Knight 
V. Forbes, 19 Ga. App. 320, 91 S. E. 445, in which the court said 
that such an action needs for its support no actual contractual re- 
lation, for the law will imply a quasi contractual relation to uphold it 
whenever the circumstances so require. 

[2, 3] One cannot recover money voluntarily paid with a full knowl- 
edge of ail the facts, although no obligation to pay existed, but money 
may be recovered where paid under circumstances of fraud, mis- 
representation, and threats amounting to a duress which prevents the 
free exercise of the will, or where it is paid on a wrongful demand, 
to save the party paying from some great or irréparable mischief or 
da;mage from which he could not otherwise be saved, and while 
money paid under appréhension, or induced by threats of suits or ac- 
tions, is not in gênerai paid under such duress as to make the payment 
compulsory, such threats may, in connection with other circumstances, 
such as the inexpérience of the person threatened, or the péril to 
which his business is exposed, if the threats are carried out, con- 
stitute such duress that money paid under the influence thereof may 
be recovered as for money had and received. Carew v. Rutherford, 
106 Mass. 1, 8 Am. Rep. 287; Lehigh Coal & Nav. Co. v. Brown, 
100 Pa. 338; Guetzkow Bros. Co. v. Breese, 96 Wis. 591, 72 N. 
W. 45, 65 Am. St. Rep. 83; Vyne v. Glenn, 41 Mich. 112, 1 N. W. 
9&7; Baldwin v; Hutchison, 8 Ind. App. 454, 35 N. E. 711; Brown 
V. Worthington, 162 Mo. App. 508, 142 S. W. 1082 ; Rees v. Schmits, 
164 m. App. 251; Sartwell v. Horton, 28 Vt. 370; Parmentier v. 
Pater, 13 Or. 121, 9 Pac. 59. 



LIPMAN, WOIiFE & CO. V. PHŒNIX ASSDR. CO. 547 

(268 F.) 

Hère the complaint allèges the inexpérience of the officers of the 
plaintiff, their mental disturbance in view of the threats and fraud- 
ulent représentations, the large pecuniary interest involved in their 
business, and the powerful combination arrayed against them, rep- 
resented by the Gallegos Comnaittee, acting for and on behalf of more 
than 40 insurance companies, practically the whole insurance world, 
with power to destroy the crédit of the plaintiff in error, and to 
prevent it from obtafning insurance upon its property. The com- 
bination against the plaintiff in error which is set forth in the com- 
plaint is not unlike that which was condemned in Carew v: Ruther- 
ford, supra, and we think the facts alleged are sufficient to constitute 
a cause of action for money had and received. 

[4] The second question hère is which of the two foUowing pro- 
visions of the statute of limitations of Oregon applies to the cause 
of action, 

"Sec. 6. Within six years : An action upon a contract or liability express or 
implied * * * " 

"Sec. 8. Within two years: An action for assault, battery, false imprison- 
ment, for eriminal conversation, or for any injury to tlie person or riglits of 
anotlier, not arising on contract, and not herein especially enumerated." 

The action for money had and received bas always been regarded as 
an action in assumpsit, based upon a promise to repay which the law 
implies, where one has possession of money which in equity and 
good conscience belongs to another. "Having money that rightfully 
belongs to another, créâtes a debt; and whenever a debt exists with- 
out any express promise to pay, the law implies a promise, and the 
action always sounds in contract." Byxbie v. Wood, 24 N. Y. 607, 
610. In that case it was held, that where one person fraudulently 
procures money of another, the law will imply a promise to repay it, 
and the injured party need not sue in tort, but may sue in assumpsit 
for money had and received. In Brewer v. Dyer, 7 Cush. (Mass.) 
337, 340, the court said : 

"The law, operating on the act of the parties, créâtes the duty, establishes 
the privity, and implies the promise and obligation, on which the action is 
founded." 

That there is in such a case an implied promise to pay is gener- 
ally recognized in the authorities, and it is so held in the state of 
Oregon. First National Bank v. Hovey, 34 Or. 162, 55 Pac. 535; 
Hornefius v. Wilkinson, 51 Or. 45, 93 Pac. 474. In 1 Wood on 
Limitations (4th Ed.) page 95, it is said : 

"Without multiplying instances, generally assumpsit lies for the breach of 
any simple contract, and in ail cases where a contract or promise exists by 
express act of the parties, or where the circumstances are such tliat the law 
will imply a promise ; and it may be said that undor this head a recovery may 
be had for tortious acts properly embraced under the head of actions ex delicto 
in ail those cases where, from the circumstances of the case, the law will im- 
ply a promise on the part of the wrongdoer to reimburse the party injured bj 
his act." 
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Page 96: 

"In cases where a tort may be walved, and assumpslt brought therefor, the 
latter action will lie, even though an action for the tort Is barred by the stat- 
ute." 

Among the cases cited are Ivey's Adm'r v. Owens, 28 Ala. 641 ; !Lamb 
V. Clark, 5 Pick. (Mass.) 193; Kirkman v. Philips' Heirs, 7 Heisk. 
(Tenn.) 222; Miller v. Miller, 7 Pick. (Mass.) 133, 19 Am. Dec. 
264; Whitaker v. Poston, 120 Tenn. 207, 110 S. W. 1019; Fan- 
son V. Linsley, 20 Kan. 235; Norden v. Jones, 33 Wis. 600, 14 Am. 
Rep. 782. 

We may assume that the statute of limitations of Oregon was 
framed with a view to existing recognized forms of actions, and that 
when a limitation of six years was placed upon the commencement 
of actions "on a contract or liability express or implied," it was in- 
tended to apply the same to ail actions in assumpsit including that for 
money had and received. Such seems to hâve been the construction 
placed upon similar statutes of limitation in other states. In Trower 
V. City and County of San Francisco, 157 Cal. 762, 109 Pac. 617, the 
court said: 

"The action Is one to recover moneys unjustly exacted and retalned by de- 
fendant. It is assumpsit for money had and received, and therefore an action 
'upon a contract, obligation or liability not founded upon an Instrument in 
writing.' " 

In Kentucky it was held that an action for money had and received 
was governed by the statute of limitations applicable to cases "arising 
on a contract express or implied." Clark v. Logan County, 138 Ky. 
676, 128 S. W. 1079. In Missouri, the statute barred after five years 
ail actions on "contracts, obligations , or liabilities, express or implied." 
It was held that the action for money had and received was gov- 
erned thereby. Garrett v. Conklin, 52 Mo. App. 654. In Leather 
Manuf. Bank v. Merchants' Bank, 128 U. S. 26, 9 Sup. Ct. 3, 32 
L/. Ed. 342, the action was brought to recover money paid on a 
forged check. The court held that under the New York statute the 
action was one on a "contract, obligation or liability, express or im- 
plied." The action in the présent case, having been commenced within 
six years, we think the cause of action was not barred. 

The judgment is reversed, and the cause is remanded to the court 
below for further proceedings. 
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THE DANIEL McALLISTER. 

(Circuit Court of Appeals, Second Circuit. April 16, 1919.) 

Nos. 134, 135. 

1. Collision iS=571(2) — ^Tow Leaving Slip— Négligent Towage. 

A tug, whlch negligently attempted to take a coal barge out of a slip 
In East River on a strong flood tide on a hawser Instead of alongside, 
held solely In fault for a collision between her and vessels lylng at the 
end of the pler and resulting collisions between such vessels, which were 
broken from their moorings, and others. 

2. Collision <g=>71(3) — Contbibutoet Fault— Vessels Tting at End of 

PlER. 

The fact that barges were tled up at the end of a pler In violation of 
the statute held not a contrlbutory cause of a collision between them and 
a barge belng towed from an adjolnlng slip, where there was ample room 
for the tow to pass safely If properly navlgated. 

8. Neglighsnoe <S=>62(l)-^PEOxnrATE Cause of Injttey— IntekveninG' Act. 
If there is an unbroken connection between the act and the Injury, the 
act causes the injury, and an intervening act Is not the proximate cause 
of the injury unless it is efficient to break the causal connection. 

Appeals from the District Court of the United States for the Eastern 
District of New York. 

Suits in admiralty for collision by John D. Lohman against the 
steamtug Daniel McAUister with others impleaded, and l^ Charles 
H. Castle against the steamtug Daniel McAUister and others. De- 
cree for libelants, and McAUister Bros., claimants, appeal. Aiifirmed. 

Hyland & Zabriskie, of New York City (Nelson Zabriskie, of New 
York City, of counsel), for appellants. 

Foley & Martin, of New York City (James A. Martin and George 
V. A. McCloskey, both of New York City, of counsel), for appellee 
Lohman. 

Macklin, Brown & Purdy, of New York City (WiUiam F. Purdy, of 
New York City, of counsel), for appellee The Kaaterskill No. 2. 

Harrington, Bigham & Englar, of New York City (George E. Har- 
grave and T. Catesby Jones, both of New York City, of counsel), for 
appellees Clayton and New York Cent. R. Co. 

Charles M. Sheafe, Jr., of New York City, for appellee New York, 
N. H. & H. R.- Co. 

Herbert Green, of New York City, for appellee Erie R. Co. 

Before WARD, ROGERS, and MANTON, Circuit Judges. 

MANTON, Circuit Judge. [1] On February 1, 1916, at about 4 
p. m., the steamtug Daniel McAUister undertook to shift the coal 
barge Ruth C. Lohman from the slip between piers 31 and 32, East 
River, intending to get her a berth on the northerly side of Pier 32. 
Hère, she was to discharge her cargo of coal, nearly 500 ton. The 
barge was lying, stem out, on the northerly side of Pier 31, about 
halfway up the slip, at the bulkhead. After making fast on a bridle 
hawser some 50 to 75 feet in length, the tug towed the barge, stern 

^=9For other cases see same toplc & KBY-NUMBSÎR in ail Key-Numbered Dlgests Si Indexe* 
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first. The weather was fair and clear and with little wind. There 
was a strong flood tide. Before màking fast, the captain of the 
McAllis,ter expressed doubt, to an officer of the coal company near 
by, whether it was safe to take the barge out of the slip in view of 
the tide. He, however, proceeded to do so in the manner described. 
The barge was about 97.4 feet in length and 21 feet in width. The 
McAlHster was about 24 feet wide. The Space between the southerly 
end of the rack and the northerly corner of Pier 31 was about 106 
feet, and this, with the exercise of care in navigation, particularly if 
the barge was tied alongside, would permit proper control of the 
movements and insure a safe passage. The tugboat went straight out, 
instead of pulling down against the tide. This made her tow sheàr 
toward some covered barges which were moored at the end of Pier 32. 
The McAllister did not head into the tide as soon' as she should hâve 
done in order to offset it, and, \vhen she attempted it, she did not hâve 
power enough to overcome the tide. The tide struck the l,ohman as 
soon as she passed beyond the pier end, and, when she was about one- 
third part of the slip, her stern swung upstream coming in collision 
with the barge Clayton. At the end of Pier 32 and nearest to the pier, 
in the order named, were the Erie barge No. 223, Lehigh Valley 
barge No. 27, the Clayton, and the Kaaterskill. They were overlap- 
ping both the pier end and the rack, having been shifted some 15 feet 
by the lighter Graylock from a position right at the end of Pier 32, 
to a position in which they overlapped the rack so that they were 50 
feet north of its slanting wing. The collision was of sufficient force 
to cause damage to the Clayton and drive the four barges adrift. 

The flotilla in turn struck three or four barges at the end of Pier 
33, breaking their fasts. The drifting flotilla carried away other boats 
at Pier 36. Alarms were blown by the McAllister, and the transfer 
tug No. 9 and transfer tug No. 7 of the New York, New Haven & 
Hartford Railroad Company, which were lying at Piers 38 and 40, 
came to the rescue. The No. 7 picked up some drifting boats. The 
No. 9 undertook to land the rest of the flotilla, and, while so doing, 
one of the flotilla struck the Haines then lying at Pier 41. The Haines 
was damaged and is the subject of a companion suit to be considered 
hereafter in this opinion. While this drifting took place, the Lohman 
was fast to the McAllister by the starboard line, as the line of the 
barge's port line parted shortly before the boats came to Pier 41. The 
Clayton struck and damaged the Haines which was lying outside of 
the end of the car float on the northerly side of Pier 41 ; the transfer 
No. 7 assisted the McAllister in towing the L,ohman to Pier 32 for the 
reason, as stated by the McAllister's captain, she was not strong 
enough. In landing her tow at this, her original destination, the Mc- 
Allister broke another part of the Lohman's rail by a collision with the 
stern of the covered barge. It was while the No. 9 was getting thèse 
boats in shore that the Clayton came in contact with the side of the 
Haines and the Lohman got under the bow of the Kaaterskill or the 
Clayton. There are divergent views as to which boat actually struck 
the Haines, but this is not important. It was while in this position 
that the McAllister swung alongside the Loliman and attempted to 



551 

(268 p.) 

push her ashore against the southeasterly corner of Pier 41 and 
across the forward corner of the Haines which, at that time, was 
partly down across the end of Pier 41. It is claimed, however, that 
the transfer No. 9, which was assisting in this maneuver and trying 
to avoid the drifting of the boats, was neghgent in the manner in 
which she attempted to land the boats, allowing them to bump against 
the side of the Haines. The McAUister interpleaded the Lehigh Val- 
ley barge No. 27, the Erie barge No. 223, the New York Central barge 
Clayton, and the barge Kaaterskill No. 2. The Kaaterskill No. 2 
dénies any responsibility on her own part and allèges the fault to 
be that of the McAUister or the New York Central, which was the 
charterer of the barge Kaaterskill at the time and had moored her at 
the place named by one of its own tugs. The New York Central, on 
the other hand, dénies that it was in charge of the barge Kaaterskill 
No. 2, and dénies that it was at fault for the collision because of the 
présence of either the Kaaterskill No. 2 or the Clayton at the time of 
the disaster. The Erie Railroad dénies fault, and allèges that the four 
boats off the end of the pier had but shortly been in that position, 
having been placed there by the Graylock. The McAUister dénies 
fault on its part and contends that the collision was caused by the 
position of the barges at the end of the pier which, it says, was in 
violation of section 879 of the City Charter (Eaws N. Y. 1901, c. 
466). This statute forbids boats lying across pier ends in the North 
and East Rivers "except at their own risk of injury from vessels en- 
tering or leaving any adjacent dock or pier." It is a fault under the 
maritime law, irrespective of the section of the charter, to unneces- 
sarily interfère with vessels entering or leaving slips. Westernland 
(D. C.) 24 Fed. 703. 

[2] Responsibility for damage by barges thus found at the end of 
piers dépends upon circumstances, but its distance in or out, as gov- 
erned by the boats lying between it and the end of the pier, cannot 
détermine liability. To be sure, each boat, beginning with the one on- 
the outside, is responsible for the remaining ones moored off the pier 
end to the extent as the position in which it is moored violâtes the sec- 
tion of the charter. The Lohman struck the Clayton, the third boat 
out, and therefore the two inner boats, the Lehigh Valley barge No. 
27 and the Erie barge No. 223, were not in such a position as to inter- 
fère with the movements of the Lohman in attempting to come out 
of the slip. They should therefore not be held at fault. Their prés- 
ence simply made part of the physical situation which required the 
mooring of the Clayton and the Kaaterskill in a position further out 
at the pier's end. But the position of the Clayton and the Kaaterskill 
was not the proximate or producing cause of the collision. It sufh- 
ciently appears that the McAUister was négligent in attempting to 
leave the slip in a flood tide, having the barge made fast on a bridle 
hawser instead of alongside. The captain of the McAUister knew, or 
should hâve known, that he could not successfuUy buck the tide with 
the Lohman. He says he intended merely to drop back so as to drop 
her in at the pier to which she was destined. He thought he would.' 
swing cleâr of the barges that he knew were lying off the end of 
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Pier 32. He must be condemned for attempting to undertake a ma- 
neuver, such as this, in too small a space and in failing to prépare to 
meet the force of the tide and direct his navigation accordingly. 

As was to be expected, the Lohman and the McAUister drifted back 
immediately as they rounded Pier 31 and thus diminished the space in 
which the lyohman could swing out into the river, even though the 
space was wide enough to allow her to make the turn if the tide had 
!ess force. Such a collision as this record discloses, indicates an ab- 
sence of good seamanship and due performance by the tug of its duty 
to the tow. Such a resuit may be a safe criterion by which to judge 
of the character of the act which caused it. Steamer Webb, 81 U. S. 
(14 Wall.) 406, 20 L. Ed. 774. To make the attempt when the cap- 
tain knew he had not sufficient power to keep or regain control of his 
tow is, of itself, a fault, for the tug impliedly represents herself as 
having sufficient power for the services she undertakes. Chas. B. 
Sandford, 204 Fed. 17, 122 C. C. A. 391. If the tide was too strong, 
the McAUister should hâve waited for a slack water. The Margaret, 
94 U. S. 494, 24 Iv. Ed. 146; The Potomac (D. C.) 147 Fed. 293. 

The fact that the Clayton and the Kaaterskill were in a position 
which, to some extent, may hâve interfered with the carrying out of 
the maneuver attempted by the McAUister and reduced the room to 
navigate as intended, cannot fix liability upon either boat. The occur- 
rence was in the daytime. The tide was known ; the danger was ob- 
served by the captain of the McAUister. There was no sudden emer- 
gency, such as a storm or other vessels navigating to reduce the space. 
The présence of the barges at the pier's end did not give the McAllister 
the right to dispense with care. The Cincinnati (D. C.) 95 Fed. 304. 
It has been recently decreed by this court that a vessel is not abso- 
lutely prevented from lying at the pier end and therefore prevented 
from recovering from manifest tort-feasors, and, further, that a vio- 
lation of the statute is sufEcient évidence and sufficient reason for 
imputed fault to the violator, and the conséquence of such violation 
is that the violator cannot recover for injuries inflicted by vessels 
entering or leaving any adjacent pier. The New York Central No. 
18, 257 Fed. 405, 168 C. C. A. 445, decided Feb., 1919. There Judg 
Hough said: 

"A departure therefrom [the statute], Uke a departure from any other légal 
rule, Is évidence of négligence and casts on the violator the burden of Bhovc- 
Ing affirmatively that the violation dld not contrlbute to the Injury givlng 
rise to suit. TJndoubtedly, such violation • • • can be Invoked only by 
vessels of the class enumerated In the statute, viz., those 'entering or leav- 
ing* a slip adjacent to the pier end at which the ofCender lies ; and even a 
violation of rule does not glve any one the right to dispense with care, and 
treat a vessel wrongfully, at the pier end as an outlaw." 

We think that the présence of the barges at the end of the piers 
was not a contributory cause of the collision, and that the proximate 
and producing cause was the négligent navigation of the McAllister, 
and she is held solely at fault for the damage donc the Lohman by 
reason of this collision. We therefore conclude that the McAllister 
was to blâme for the collision and causing the barges to go adrift. 

[3] In the second action in which the owner of the Haines seeks 
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to recover for damages donc to that vessel, we are of the opinion that 
the McAllister is solely at fault. Transfer No. 9 came to the rescue 
and was unable to avoid the coIHsion with the Haines because of 
the drift of the tide. The damage was done by the boat striking the 
Haines' port side and driving her starboard side against a car float. 
Whether that boat was the Lohman or the Kaaterskill is in dispute. 
The Haines was damaged by this flotilla striking against her, and it 
makes little différence which boat it was. There was nothing which 
was done by the transfer No. 9 which changed the gênerai direction 
of the flotilla in its drift toward the pier where the Haines was 
moored. The McAllister set in motion a train of events involving this 
séries of collisions which, with the added impetus due to the tide, 
must be charged against the McAllister. Her négligent opération was 
the proximate cause which set the other causes in motion. If there is 
an unbrôken connection between the act and the in jury, the act causes 
the injury and the intervening act is not the proximate cause of in- 
jury unless it is efficient to break the causal connection. MuUer v. 
Firemen's Ins. Co., 246 Fed. 759, 159 C. C. A. 61. 
Decree affirmed. 
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(Circuit Court of Appeals, Second Circuit. Marcli 24, 1919.) 

No. 153. 

1. Collision ®=350 — Iniand Rtjles — Overtaking Vessel — "Pinallt Past 

AND Clear." 

An overtaking vessel, vrliich had passed the one overtaken half or 
three-quarters of a mile before changing course, and was then 300 to 500 
feet ahead, was "flnally past and clear," within article 24 of the Inland 
Rules (Comp. St. § 7898), and relieved of the burden of keeping out of 
the way. 

2. Collision <S==>102 — Overtaking Vessels — Négligent Navigation. 

A collision between a ferryboat and steam lighter. both passing down 
Hudson river, held due to faults of both vessels; the ferryboat, which 
was ahead, for unnecessarily changing her course across that of the 
lighter, and the latter for proceeding at full speed, without paying any 
attention to the passing signais and positions of the vessels ahead. 

Appeal from the District Court of the United States for the 
Southern District of New York. 

Suit in admiralty for collision by the Erie Railroad Company, owner 
of the ferryboat Chautauqua, against the steam lighter New York 
Central No. 28; the New York Central Railroad Company, claimant. 
Decree for respondent, and libelant appeals. Modified. 

Park & Mattison, of New York City (Samuel Park, of New York 
City, of counsel), for appellant. 

Harrington, Bigham & Englar, of New York City (Dix W. Noël, 
of New York City, of counsel), for appellee. 

Before RQGERS, HQUGH, and MANTON, Circui t Judges. 

^=;»Foi otber cases see same topic & KEY-NUMBER in ail Key-Numbered Oigests & Indexes 



554 258 FEDERAL REPORTEE 

ROGERS, Circuit Judge. This suit is brought to recover damages 
occasioned by a collision vvhich occurred on January 27, 1917, in the 
Hudson river between the ferryboat Chautauqua, owned by libelant, 
and the steam lighter New York Central No. 28, owned by the New 
York Central Railroad Company. The District Judge entered a de- 
cree dismissing the libel, on the ground that the Chautauqua was solely 
in fault. 

It appears that the Chautauqua left Weehawken Cove at Seven- 
teenth street, Hoboken, bound for her slip at the foot of Chambers 
Street, New York. The tide was a strong ebb, the weather clear, and 
it was about 7 a. m. when the Chautauqua started on the trip. On 
her way down the river, and at about Fier 28 she overtook and passed 
lighter No. 28 going down on her port side on a parallel course. The 
Chautauqua was proceeding through the water faster than No. 28, 
which was making about 8 miles per hour. The Chautauqua passed 
the No. 28 on the Chautauqua's port side. When the Chautauqua was 
about 1,200 feet from her slip at Chambers street, the New York Cen- 
tral steam lighter No. 29, which was proceeding down the river 
ahead of the No. 28 and upon the port.bow of the Chautauqua, with- 
out any signal, ported her wheel and changed her course across the 
bow of the Chautauqua, and between the Chautauqua and the steam 
tug Jersey Central, bound up the river below the Chautauqua, with a 
car float upon her port side. The Jersey Central was ahead of the 
Chautauqua and about 1,000 feet further down the river. The Chau- 
tauqua had previously exchanged a signal of two blasts with the Jersey 
Central coming up with a float on her port side. When No. 29 chang- 
ed her course, to go between the Chautauqua and the Jersey Central, 
the engines of the Chautauqua were put at slow speed to avoid a 
collision with the No. 29, and the wheel of the Chautauqua was moved 
one or two spokes to starboard. The Jersey Central starboarded her 
wheel after an exchange of signais of two whistles with the Chau- 
tauqua, and was compelled to stop her engines in order to let No. 29 
cross her bow. When the signais of two whistles were exchanged 
between the Chautauqua and the Jersey Central, the No. 28 was from 
300 to 500 feet on the port quarter of the Chautauqua. The No. 28 
kept on at f ull speed, apparently unmindf ul of the situation ahead 
of her, and especially of the No. 29 changing her course to starboard 
in order to go between the Chautauqua and the Jersey Central, com- 
pelling the Chautauqua to reduce her speed, until in the jaws of col- 
lision with the Chautauqua. The No. 28 stopped and reversed her 
engines, but too late to avoid a collision; the stem of the No. 28 
coming into contact with the port side of the Chautauqua. 

[1] The District Judge dismissed the hbel on the ground that the 
Chautauqua was the overtaking vessel at the time she put her wheel 
slightly to starboard. He said : 

"TSe Chautauqua was origlnally the overtaking vessel, and dld not cease 
to be so under Inland Régulation No. 24 (Act June T, 189T, c. 4, § 1, 30 St^t. 
101 [Comp. St. § 7898]) until fully past and clear of NO. 28, which she was not 
when she starboarded. Ther«fore I flnd her at fault." 
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The fuie réferred to may be found in the margin.* 
This court is satisfied that the Chautauqua is not within the limita- 
tions of the inland rule, but had been relieved of the duty of keeping 
clear of No. 28; she being "finally past and clear" of that vessel when 
she starboarded. The answer of No. 28 admits this, for in the seventh 
article it states : 

"No. 28 was a considérable distance ahead of the Chautauqua, but as the 
Chautauqua was a faster vessel than No. 28 she overtook and passed No. 28 
tvhen No. 28 was about ofï the Lackawanna Terminal at Hoboken. Stokes, the 
master of the No. 28, states that the Cha.utauqua was a faster boat than the 
No. 28 and she kept gaining on the No. 28." 

And the testimony of the master of No. 28 supports the answer in 
this respect, as does ail the other testimony in the case. The évidence 
shows that the Chautauqua passed No. 28 a half or threè-quarters of a 
mile from the place of collision. So that we conclude that the Chau- 
tauqua was not, as the court below held, the overtaking vessel. 

[2] The action of No. 29 in changing her course to starboard in 
order to go between the Chautauqua and the Jersey Central has been 
mentioned. This conduct on the part of No. 29 was atrocious. The 
testimony that it happened is not to be doubted. It is shown by the 
testimony of those on both the Chautauqua and the Jersey Central, and 
no one was called from No. 29 to contradict it. This conduct of the 
No. 29 made it necessary for the Chautauqua and the Jersey Central 
to slow up to avoid the No. 29, in cutting across the bows of both 
vessels. 

The Chautauqua, however, is not without fault. As she was pro- 
ceeding on her way down the river and was about opposite Pier 25, she 
altered her course to port and without warning to the vessels on her 
port side. The action of No. 29 in crossing the bow of the Chautauqua 
made it necessary for the latl;er to slow down, which she promptly 
did, but that it necessitated a change of course is not true. In fact, 
the change of course was not made until No. 29 had proceeded on 
her way. In starboarding her helm the Chautauqua directed her 
course, as we hâve said, across the bow of the vessels on her port side, 
including No. 28. In so doing the Chautauqua, then the overtaken 
vessel, did an unnecessary thing, and swung without warning or signal 
across the path of the oncoming No. 28. The resuit was a collision; 
the stem of No. 28 striking the Chautauqua just forward of amid- 
ships on the port side. 

1 "Art. 24. Notwithstanding anythlng contalned In thèse rules every vessel, 
overtaking any other, shall keep out of the way of the overtaken vessel. 

"Every vessel coming up with another vessel from any direction more than 
two points abaft her beam, that Is, In sueh position, with référence to the 
vessel which she is overtaking that at night she would be unable to see either 
of that vessel's side lights. shall be deemed to be an overtaking vessel ; and 
no subséquent altération of the bearing between the two vessels shall make 
the overtaking vessel a crossing vessel within the meanlng of thèse rules, or 
relleve her of the duty of keeping clear of the overtaken vessel until she is 
finally past and clear. 

"As by day the overtaking vessel cannot always know with certainty whether 
she is forward of or abaft this direction from the other vessel, she should, if 
in doubt, assume that she is an overtaking vessel and keep out of the way." 
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We have not overlooked the fact that the Chautauqua dénies a swing 
of more than two points. We think it probable she changed more 
than two points; but, if she changed only two points, it does not 
appear that even that change was necessary to avoid the Jersey Cen- 
tral. 

It appears to us that No. 28 was also at fault. It is évident that she 
was at the time in charge of incompétent persons. There were three 
deckhands in or about the pilot house, who were in charge of her 
navigation, none of whom was a licensed man. A compétent lookout 
upon the No. 28 would have paid some attention to the exchange of 
the signal of two whistles which the Chautauqua gave to the Jersey 
Central, and which the latter immediately answered; and a com- 
pétent lookout would have observed the maneuver of No. 29 in cross- 
ing the bow of the Chautauqua and of the Jersey Central. But no one 
in charge of the navigation of No. 28, so far as the record discloses, 
paid any attention to the conditions existing in front of her, and she 
was allowed to continue on lier course at f ull speed until the danger 
signais given by the Chautauqua warned her of the impending colli- 
sion. The mate, an unlicensed man, who was in the pilot house and in 
charge, says that he did not hear the exchange of whistles between 
the Chautauqua and the Jersey Central, and he did not see the No. 29 
pass the bow of the Chautauqua, and that he did not change the course 
of the No. 28. No slow bells were given and her speed was not re- 
duced until she was right in the jaws of the collision. He admitted 
that he knew nothing about the inspectors' rules or the United States 
statutes regarding navigation. When the signais were exchanged be- 
tween the Chautauqua and the Jersey Central, No. 28 was within 
300 or 500 feet from the port quarter of the Chautauqua. The situa- 
tion was such as unquestionably made it the duty of No. 28 to stop 
and reverse, and if that had been donc the collision might have been 
avoîded. The language of the Suprême Court in The New York, 
175 U. S. 187, 207, 20 Sup. Ct. 67, 74 (44 L. Ed. 126), is applicable 
to the facts of this case. The court said: 

"Tlie eomments we have made upon the failure of the Conemaugh to stoi) 
and reverse arc equally pertinent to the case of the New Tork. If she did not 
hear the whistles of the Conemaugh, she ought to have heard them ; but, ir- 
respective of thls, there was enough to apprise her of her danger in pursuins 
her course with unabatcd speed. • » » Her conduct was Inexcusable. The 
lesson that steam vessels must stop their englnes In the présence of danger, 
or even of anticipated danger, Is a hard one to learn ; but the failure to do so 
has been the cause of the condemnatlon of so many vessels that it would seeni 
that those repeated admonitions must ultimately have some effect. We cannot 
impress upon masters of steam vessels too insistently the necessity of caution 
in passing or crossing the course of other vessels in constricted channels." 

The District Judge thought that in the situation in which No. 28 
was placed she could not have saf ely starboarded on account of the 
Vigilant, nor safely ported on account of the Chautauqua. But, as we 
have already pointed out, her duty was to stop and reverse; this she 
did not do until it was too late. As both vessels were at fault the dam- 
ages should be divided. 

The cause is remanded to the District Court for the Southern Dis- 
trict of New York, with directions to modify its decree in accordance 
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with this opinion, and, as so modified, the decree is affirmed. Costs 
will be divided equally in the court below. In this court the appellant 
has the costs of this appeal. 



MANNERS V. MOROSCO. 

(Circuit Court of Appeals, Second Circuit. AprU 16, 1919.) 

No. 201. 

1. COPYEIGHTS <S=»50 — CONTEACTS — CONSTBUCTION — CONTRACT GbANTING RIGHT 

TO Peodtjce Play. 

A contraet by which the author oî a play granted to another "the sole 
and exclusive license and liberty to produce, perfonn and represent" the 
play in the United States and Canada, and In whlch the grantee agreed to 
continue the play "for at least 75 performances" durlng the ensuing 
season and "for each theatrical season thereafter for a perlod of flve 
years," and that, if durlng àny one year the play had not been produced 
for 75 performances, hls rights should cease and détermine and revert to 
the grantor, held not to termlnate at the end of flve years, but to continue 
in force so long as Its obligations were performed by grantee. 

2. Copyrights <S=>50 — Conteacts — Consteuction — Contbact Granting 

Right to Peodtjce Play — Assignment oe License. 

An agreement for production rights in a play blnding the parties, helrs, 
executors, assigns, administrators, and successors, is an assignment and 
not a mère license. 

8. Copyrights ®=>50 — Conteacts — Consteuction — Conteact Granting 
Riqiit to Peoddce Play. 

A contraet granting "the sole and exclusive license and Uberty to pro- 
duce, perform and represent" a play, held to carry the motion picture 

rights. 

Ward, Circuit Judge, dlssentlng In part. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Suit in equity by J. Hartley Manners against Oliver Morosco. De- 
cree for défendant, and complainant appeals. Affirmed. 

For opinion below, see 254 Fed. 737. 

Certiorari granted 249 U. S. , 39 Sup. Ct. 494, 63 L. Ed. . 

Walter C. Noyés and David Gerber, both of New York City, for 
appellant. 

William Klein and Charles H. Tuttle, both of New York City, for 
appellee. 

Before WARD, HOUGH, and MANTON, Circuit Judges. 

MANTON, Circuit Judge [1] The appellant is the author of 
"Peg O'My Heart." He is the husband of Laurette Taylor, the star 
of that very successful play as dramatized. 

On January 19, 1912, the parties entered into a contraet which in 
part provided and granted to the appellee "the sole and exclusive 
license and liberty to produce, perform and represent the said play in 

^ssFor otber cases see same toplc & KEIY-NUMBUR in ail Kejr-Numbered Digests & Indexes 
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the United States of America and thè Dominion of Canada." The 
third;paragraph provided: 

"The party of tlie second part (appellee) agrées to produce the play nOt 
later than July 1, 1913, and to continue the sald play for at least 75 per- 
formances during the season of ISflS-lSlé and for each theatrical eeason 
thereafter for t period of flve years." 

The fif th paragraph provides : 

"That the sald party ôf the second part (appellee) further agrées that If 
during any one theatrlcal year suçh year to begin on the flrst day of October, 
sald play has not been produced or presented for 75 performances, then ail 
rights of the said party of the second part shall cease and detei-mine and shall 
immedlately revert to the said party of the flrst part." 

After the contract was made, the play was produced and ran con- 
tinuously and successfully for a period of 74 weeks up to May 30, 
1914, in New York, with Laurette Taylor in the star part' On July 
20, 1914, the parties entered into an agreement modifying in some re- 
spects the agreement of January 19, 1912. By the modification, ar- 
rangement was made for the production of the play without Laurette 
Taylor in the star part and for other productions in more than one 
Company. It was further provided that the appellee be permitted 
to lease, stipulate, assign, transfer, or sell to any one, any of his rights 
under either contract. And it was specifically covenanted that the 
issue now presented between the parties as to the ownership of mo- 
tion picture rights was to be determined by référence to the original 
contract. After the exécution of this contract, a number of com- 
panies gave performances in various parts of the United States and 
•Canada. Payment under the terms of the contract was duly made 
to the appellant. 

When the theatrical season of 1917-1918 expired, the appellant, 
claiming that the appellee no longer had any interest in any of the 
producing rights, brought this action to restrain further production 
of the play by the appellee, both on the stage and in motion picture 
f orm. Two questions are presented by counsel on this appeal : First, 
the date, if any, of the termination of the contract ; and, second, wheth- 
er the appellee under the contract is entitled to the motion picture 
rights. 

It is claimed by the appellant that only a license, revocable at his 
option, was contracted for with the appellee under the third paragraph 
of the first contract, and that the contract expired at the end of the 
theatrical season in May, 1918. But that is not what was contracted 
for. It was not an agreement for personal service or for a mère 
license, but was a bargain and sale of the sole and exclusive right to 
produce, perform, and represent the said play in the United States and 
Canada. Property was thereby granted and conveyed. It may be 
intangible, but it has a value and is the subject of proprietorship. It 
is not a conveyance which is revocable at will or for a temporary 
period, but for the time provided for in the terms of the contract. 

The third paragraph is a covenant setting forth the least that the 
appellee would do in perf orming the contract. In other words, it sets 
forth the appellee's assurance of his bona fide endeavor or attempt to 
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make the play a success and thus secure to the appellant some sub- 
stantial royalties. A mère reading of the paragraph will indicate that 
the parties fixed a minimum and not a maximum of endeavor on the 
part of the appellee to make for success. It is not an agreement of 
the most that the appellee agreed to do to make for success. In this 
connection, the fifth paragraph must be considered and read with 
the third paragraph. Plainly, if the appellee had falled to présent 
75 performances of the play "during any one theatrical year," then 
ail rights of the appellee ceased and determined and the play reverted 
to the appellant. There is harmony between the first and third para- 
graphs and the intent of the parties that the appellee's rights should 
not be limited to any definite period is quite plain. The grant was 
perpétuai if the obligations of the contract, particularly paragraphs 3 
and 5, were complied with. 

[2] The modified contract made on July 20, 1914, reaffirmed the 
first contract and provided in the ninth paragraph that, at least four 
years after its date, the original contract was still in force, as a con- 
veyance of ail the production rights, and that neither party would 
produce the play in motion picture form without the consent of the 
other and until such time, when, after the expiration of four years, 
the question of motion picture rights should be determined pursuant 
to the terms of the original agreement. 

This clearly négatives the claim of the appellant that under the third 
paragraph the contract expired after five years from January 19, 1912. 
An agreement for production rights binding the parties' heirs, execu- 
tors, assignées, administrators, and successors, is an assignment and 
not a mère license. Photo Drama Motion Picture Co. v. U-Film 
Corp. (D. C.) 213 Fed. 374, affirmed 220 Fed. 448, 137 C. C. A. 42. 

Since the contract is not revocable by will by either party or oth- 
erwise limited as to its duration by its express terms or by the inhér- 
ent nature of the contract itself with référence to its subject-matter, 
it is presumably intended to be permanent, or perpétuai in the obliga- 
tion it imposes. Western Union Telegraph Co. v. Penn. Co., 129 
Fed. 849, 64 C. C. A. 285, 68 L. R. A. 968. 

[3] In determining the production rights conveyed, whether it in- 
cluded the right to produce in motion picture form or not, we must 
confine our study to the contract itself. The intention of the parties 
must be secured from the language employed in the instrument itself. 
Such intention means the accepted reasonable and judicial settled 
content of the words employed. If the parties hâve erred in the use 
of the words, this kind of action cannot grant relief. The words em- 
ployed, "the sole and exclusive license and liberty to produce, perform 
and represent the said play," hâve received judicial construction. A 
motion picture performance is a stage représentation of the play and 
violative of the rights of an owner of the exclusive right of produc- 
tion. Frohman v. Fitch, 164 App. Div. 231, 149 N. Y. Supp. 633. 

Ordinarily, one may "produce or perform" a spoken play upon the 
stage, but "to represent" seems to be peculiarly appropriate to a mo- 
tion picture représentation of a play. Dramatic rights were held to 
include the motion picture rights in Frohman v. Fitch, supra, in the 
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absence of other words narrowing the meaning of the contract. An 
author of dramatic composition is protected by section 4952 of the 
Revised Statutes of the United States as to not only the sole right of 
printing it, but also the sole right of "publishing, performing or rep- 
resenting it or causing it to be performed or represented by others." 
Nor need we be confined in our détermination to a strict légal use of 
the words employed as heretofore judicially determined. It is appar- 
ent that the parties intended the results hère pronounced. We think 
the parties intended a conveyance of the entire right to place the play 
before the American public in any form. It seems inconceivable that 
the parties intended to reserve to the appellant the right of produc- 
tion in motion picture form when they gave no such expression of 
réservation in the language of the contract, and particularly when the 
language employed indicated a comprehensive grant of ail producing 
rights. 

In paragraph 10 of the first contract, the author reserved the right to 
print and publish the play, but his right was not to be exercised within 
six months after the production of such play in New York City unless 
by written consent of the manager. So, too, réservations were made 
as to leasing and sub-letting the play. By the tenth paragraph, the 
author reserved the right of publication in book form. 

An expression in the contract of one or more things of a class im- 
plies the exclusion of ail not expressed, although ail would hâve been 
implied had none been expressed. 13 Corpus Juris, 537. 

In view of what appears in this record of the cost and expense of 
successfully dramatizing this play and what appears to be a lucrative 
contract resulting to the appellant, this court should be reluctant to 
give a construction not warranted by the language nor intended by 
the parties, which would permit of compétition by the appellant in the 
production of this play in motion pictures. Frohman v. Fitch, 164 
App. Div. 231, 149 N. Y. Sup. 633. 

Appellant, however, says that Klein v. Beach, 239 Fed. 108, 151 C. 
C. A. 282, supports his views. In that case, it was recited, "whereas 
the manager wishes to engage the services of the author to dramatize 
the said book for présentation on the stage," and the novelist granted 
to the author "the sole and exclusive right to dramatize the said book 
for présentation on the stage," and the parties agreed to grant to the 
manager "the sole and exclusive license and liberty to produce, per- 
form and represent the said play or dramatic composition on the 
stage," the right to dramatize the novel for présentation on the stage 
was held not to carry the right to produce in motion pictures. This 
court, in considering Klein v. Beach, supra, said : 

"The turning point In this case, Is the scope of the grant, whether by Its 
terms It conferred upon Klein dramatic rights In the larger sensé Including 
présentation, not only by llving actors, but also by motion pictures, or wheth- 
er it was limited to the 'stage' proper." 

This court approved Frohman v. Fitch, supra, and upon the author- 
ity of Kalem v. Harper, 222 U. S. 55, 32 Sup. Ct. 20, 56 !.. Ed. 92, 
Ann. Cas. 1913A, 1285, stated that the dramatic rights included mo- 
tion picture rights, but such a conveyance of dramatic rights to hâve 
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such meaning cannot be narrowed by other limitations. In Klein v. 
Beach, supra, stage rights only were granted, and this was made plain 
in the preamble and the provisions of the contract. This court there 
said in so holding: "In gênerai itis quite clear that this was the 
prevailing purpose of the parties." 

In the case at bar, no distinction is made between the producing 
rights which the appellant had and those which he conveyed, except 
where the parties themselves defined it, such as in paragraph 10, to 
wit, reserving the right to publish the play in book form under con- 
ditions there expressed. 

We find no error in excluding the contract with Laurette Taylor. 
This was a contract for the services of Laurette Taylor to perform as 
a leading female character, not only in this play, but in other plays that 
might be suited to her talent and ability. It provided for a three-year 
period with an option of three more. It was no évidence indicating 
a limitation upon the contract between the parties to this litigation and 
was properly excluded. 

The identity of the person who drew the agreement of January 19, 
1912, was unimportant. The contract was bilatéral. Responsibility 
for ambiguity in a contract should be borne by the party who caused 
it, but there is no ambiguity. It was not important to know the iden- 
tity of the party who drew the contract. 

Holding thèse views as we do, the decree must be affirmed. 

WARD, Circuit Judge (dissenting in part). The grant in the con- 
tract under considération is of an exclusive right "to produce, per- 
form and represent" a play. There has been no judicial construc- 
tion of any of thèse words so as to make thera technical without réf- 
érence to the terms of some particular contract. Haroer Bros. v. 
Kalem Co., 169 Fed. 61, 94 C. C. A. 429 (Kalem Co. v. Harper Bros., 
222 U. S. 55, 32 Sup. Ct. 20, 56 h. Ed. 92, Ann. Cas. 1913A, 1285), 
was not a case of contract but of infringement of copyright, the ques- 
tion being whether a moving picture show was a draraatization of an 
author's work. In Frohman v. Fitch, 164 App. Div. 231, 149 N. Y. 
Supp. 633, the exclusive right to "produce" a play was eonstrued in 
the particular contract to cover moving picture rights, whereas in 
Klein v. Beach, 239 Fed. 108, 151 C. C. A. 282, we held the grant of 
an exclusive right to "produce, perform and represent" a play "on the 
stage" did not cover moving picture rights. The other words "per- 
form and represent" in that contract and in the contract now under 
considération hâve appeared in our Copyright Act since 1870 (U. S. 
Rev. Stat. 4966), long before moving picture shows were dreamed of. 
Therefore the question is: When the parties used the words "pro- 
duce, perform and represent" the play, what were they intending to 
cover by those words? It seems to me perfectly plain from the con- 
tract that they were intending to cover the spoken play only and, if 
so, the words they used, however large, must be confined to the thing 
they were contracting about. 

The third article of the contract speaks of theatrical seasons^ which 
exist for spoken and do not exist for movie plays. 
258 F.— 38 
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The fourth article provides for royalties on the gross weekly receipts 
of the box office, which was held in Harper Bros. v. Klaw (D. C.) 
232 Fed. 609, 612, to be inapplicable to "any method of photoplays in 
commercial use or known to witnesses or counsel." The trial judge 
refused to permit the plaintiff, over his objection and exception, to 
prove this fact. 

The fifth article refers again to theatrical seasons. 

The sixth article provides for the production of the play in first 
class theaters and on the road with Miss Taylor in the title rôle, which 
applies in my judgment to. the spoken play only. 

The eighth article provides that the rehearsals and productions shall 
be under the author's direction, which does not apply to movie shows. 

The eleventh article provides that should the play fail in New York 
or on the road it should be released to stock theaters, which applies 
to the spoken play only. 

On the other hand, I find not a word in the contract indicating an 
intention to tr ans fer the movie rights though they were perfectly well 
known by both parties. Therefore though the words of the grant 
are large enough to cover them, I think the words are to be restricted 
to what the parties were contracting about, viz., the spoken play. 



UNITED STATES v. BIRMINGHAM TRUST & SAVINGS CO. 

In re STANDARD HOME CO. 

(Circuit Court of Appeals, Fifth Circuit. April 12, 1919.) 

No. 3304. 

1. Bankkuptcy <S=»328 — Olaims of United States. 

The United States may présent a elaim in a bankruptcy case at any 
time wlille the bankruptcy is pending and the funds thereof are not dls- 
tributed. 

2. Bankeuptct <S=315(1), 317 — Claims Pbovable — "Penalty" — Costs. 

A fine adjudged against a corporation on its conviction for using the 
mail to promote frauds, under Criminal Code, § 215 (Comp. St. § 10385), 
is a "penalty," within the meaning of Bankruptcy Act July 1^ 1898, § 57j 
(Comp. St. § 9641), not provable in bankruptcy; but the United States 
Is entitled to prove ail the costs which it pald or incurred in the prosecu- 
tion as a pecuniary loss sustained by it (citing Words and Phrases, First 
and Second Séries, Penalty). 

Walker, Circuit Judge, dissenting. 

Appeal f rom the District Court of the United States for the North- 
ern District of Alabama ; William I. Grubb, Judge. 

In the matter of the bankruptcy of the Standard Home Company. 

Pétition by the United States that an order be made requiring the 

Birmingham Trust & Savings Company, as trustée ot the bankrupt 

estate, to pay the amount of a fine and costs adjudged against the 

. bankrupt on its conviction under an indictment. From a decreë deny- 

^=:>For otiier cases see same tapie & KEY-NUMBER in ail Key-Numbered Digeste & Indexes 
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ing the pétition, the United States appeals. Reversed and remandéd, 
witb instructions. 

This is an appeal from a decree denying the prayer ot a pétition of the 
TJnlted States tbat an order be made requiring the trustée of the bankrupt 
esta te of the Standard Home Company, a corporation, to pay the amount of 
the fine and costs adjudged against that corporation on Its conviction under an 
indictment against it charging a violation of section 215 of the Criminal Code 
(Act March 4, 1809,, c. 321, 35 Stat. 1130 [Oomp. St. § 10385]). The cause was 
Bubmitted on an agreed statement of facts, which disclosed the foUovcing: 

A verdict of guUty of the charge mentloned was rendered on the 20th day of 
February, 1915, whereupon, on motion of the défendant tn that case, the im- 
position of the sentence was deferred untll the 24th day of February, 1915, on 
which day, tliat défendant havlng flled a motion for a new trial, on its motion 
the hearing of the motion for a new trial and the imposition of the sentence 
were pcstponed to March 20, 1915. On February 22, 1915, that défendant, not 
having sufflcient property te pay ail its debts, esecuted a voluntary assign- 
ment of ail its property for the benefit of ail its creditors. On the same day a 
pétition in baukruptcy was flled against that corporation by certain of its 
creditors. On the 2d day of March following that corporation was duly ad- 
judged to be bankrupt. On March 20, 1915, the motion for a new trial in the 
criminal case was overruled, and the défendant corporation was sentenced to 
pay a fine and tlie costs of the prosecution. A writ of error to obtain a re- 
view of that judgment was sued out, which resulted in an aflirmance by this 
court on October 4, 1917. 

On May 15, 1915, the appellee, the Birmingham Trust & Savings Company, 
was duly elected and appolnted as trustée of said bankrupt estate, and is 
still performlng the duties of such trustée. The taxed costs of the prosecution 
of the above-mentioned criminal case amount to the sum of $9,024.25. No part 
of the fine or costs bas been paid. Before the filing of the pétition in this 
proceeding the United States demanded of said trustée in bankruptcy the pay- 
ment of said fine and cosis. The trustée failed and refused to pay the same, or 
any part thereof . The trustée now has, and at ail times since its appointment 
as such trustée has had, in its possession and control, assets of the bankrupt 
greatly in excess of the amount necessary to pay said fine and costs, together 
with ail taxes legally due and owing by the bankrupt to the United States, 
State, county, district, and municipality, and ail debts glven priority by sub- 
division "b" of section 64 of the Bankruptcy Act (Act July 1, 1898, c. 541, 30 
Stat. 563 [Comp. St. § 9648]). 

The record discloses the claim of the United States in this case was flrst 
presented to the référée, who rejected the same as not provable In bankruptcy. 
Then, on review, the District Judge in an elaborate opinion afflrmed the re- 
port of the référée disallowing the claim. From that décision the appeal in 
this case Is taken, and the following errors assigned : 

"A. The District Judge erred in his order disallowing and expunging the 
claim of the United States *•<> hâve said fine paid as a claim entitled to 
priority. 

"B. The District Judge erred in his order disallowing and expunging the 
claim of the United States to hâve said costs paid as a claim entitled to pri- 
ority. 

"C. The District Judge erred In his order disallowing and expunging in toto 
the claim of the United States to hâve said fine paid by the trustée in whole or 
In part as the law might require. 

"D. The District Judge erred in his order disallowing and expunging in 
toto the claim of the United States to hâve said costs paid by the trustée in 
whole or in part as the law might require. 

"E. The District Judge erred in his order holding that petitioner was not 
entitled to priority of payment elther as to the fine or costs of said prosecution. 

"F. The District Judge erred in his order that the United States was. not 
entitled to a payment of said fine ratably with other creditors. 

"G. The District Judge erred in his order that the United States was not 
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entitled to a payment of the costs accrulng before bankruptcy ratably with 
other credltors. 

"H. The District Judge erred In his order that the United States was no^ 
entitled to a payment of the costs accrulng after bankruptcy ratably wlth other 
credltors. 

"I. The District Judge erred la his order dlsallowlng and expunglng said 
claim of the United States. 

"J. The District Judge erred in his order that the claim of petitioner as to 
the fine fell within section 57j of the Bankruptcy Act 

"K. The District Judge erred In his order that the United States must 
prove its claim in the common form to get the beneflt of section 57j of the 
Bankruptcy Act. 

"11. The District Judge erred in his order that the United States could not 
prove its claim to an allowance under section 57J of the Bankruptcy Act 
after the expiration of one year. 

"M. The District Judge erred in his order that the procédure adopted in 
thls matter by the United States was not a sufflcient proof of its claim to se- 
cure the beneflt of section 57j of the Bankruptcy Act." 

Oliver D. Street, Sp. Asst. U. S. Atty., of Guntersville, Ala. 
John P. Tillman and Wm. Bew White, both of Birmingham, Ala., 
for appellee. 

Before PARDEE, WALK:ER, and BATTS, Circuit Judges. 

PARDEE, Circuit Judge (after stating the case as above). [1] The 
right of the United States to présent a claim in a bankruptcy case at 
any time while the bankruptcy is pending and the funds thereof are 
not distributed cannot be disputed. 

[2] The right of the United States to daim priority under section 
3466, R. S. (Comp. St. § 6372), was unquestionably modified and re- 
stricted by section S7j of the Bankruptcy Act (Comp. St. § 9641). 
Guarantee, etc., Company v. Title Guaranty, etc., Company, 224 U. S. 
152-160, 32 Sup. Ct. 457, 56 h. Ed. 706. And see Robertson v. How- 
ard, 229 U. S. 254, 33 Sup. Ct. 854, 57 I.. Ed. 1174. Section 57j 
of the Bankruptcy Act reads as f oUows : 

"Debts owing to the United States, a state, a county, a district, or a muniei- 
pality as a penalty or forfaiture shall not be allowed, except for the amount 
of the pecuniary loss sustained by the act, transaction, or proceedlng out of 
which the penalty or forfeiture arose, with reasonable and actual costs occa- 
sioned thereby and such Interest as may hâve accrued thereon accordlng to 
law." 

Under the provision of this section it seems clear the right of the 
United States to claim the penalty or a forfeiture is denied, except 
as to the actual pecuniary loss suffered by the United States. The 
fine of $1,000 claimed in this case is unquestionably a penalty. C. C. 
§ 215. See Words and Phrases, vol. 6, verbo "Penalty"; United 
States V. Reisinger, 128 U. S- 398, 9 Sup. Ct. 99, 32 L. Ed. 480. As 
there is no question or suggestion that in the matter of this penalty 
the United States suffered any pecuniary loss, it cannot be allowed. 

As to the costs claimed, a différent question is presented, to wit, 
for the pecuniary loss suiïered by the United States in the prosecution 
and conviction under which the penalty was inflicted. The sugges- 
tion made that the costs incurred in such prosecution should be in- 
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cluded as a part of the penalty, because when awarded the matter was 
in the discrétion of the court imposing the penalty, does not seem to 
need considération. Under the showing made the United States_ suf- 
fered pecuniary loss in ail the costs of the case which they paid or 
incurred in the prosecution of the suit. 

The judgment appealed from is reversed, and the cause is remanded, 
with instructions to permit the United States to prove ail their pe- 
cuniary loss as charged. 

WALKER, Circuit Judge (dissenting). I concur in the conclusion 
that the decree should be reversed, but not in the conclusion that the 
claim asserted is not entitled to priority, so far as the amount of the 
fine adjudged against the bankrupt is concerned. 

The question is : Was it intended by section 57j of the Bankruptcy 
Act to deal with such penalty as the one imposed on the bankrupt 
corporation foUowing its conviction of the criminal offense charged 
against it? The language of the provision, considered in the light of 
the connection in which it was used and of the previously existing law, 
which was not expressly repealed or modified, fumished some basis 
for an inference that the subject intended to be dealt with was debts 
due as penalties or forfeitures arising out of an act, transaction, or 
proceeding in which creditors of a class mentioned had some pe- 
cuniary interest, and that the object was to limit the amount allowable 
to such a creditor out of the debtor's estate in bankruptcy to the 
amount of the pecuniary loss sustained, whatever may be the amount 
of the penalty or forfeiture incurred. The claim asserted in this case 
is not based on a forfeiture. It is based on a judgment assessing a 
fine and costs on conviction of a criminal offense. The transaction 
out of which such penalty arose was one which did not affect the 
claimant in a pecuniary way. It was the crime of using the mails in 
the exécution of a scheme to defraud parties other than the United 
States. The language of the provision is such as to indicate that it 
was assumed or presupposed that the act, transaction, or proceeding 
referred to is one in which the beneficiary of the penalty or forfeiture 
has a pecuniary interest. The effect of the provision is to limit the 
amount allowable to such beneficiary out of the debtor's estate in 
bankruptcy. 

To say the least, it is not made clear that a penalty for criminal 
misconduct, at any rate such misconduct as does not pecuniarily af- 
fect the party entitled to enforce the penalty therefor, was in con- 
templation. Penalties may be divided into two classes, namely : First, 
such as are prescribed to secure compliance with pecuniary or con- 
tractual obligations ; and, second, such as are imposed for breaches of 
duty without regard to pecuniary loss resulting from such breaches to 
the party entitled to enforce the penalties. It is not uncommon for 
a penalty or forfeiture incurred by a violation of a contractual or pe- 
cuniary obligation to the United States, a state, a county, a district, 
or municipality, to subject the party in default to greater loss or dam- 
age than the breach caused to the party in whose favor the obliga- 
tion was incurred. An efïect of the above-quoted provision of the 
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Bankfuptcy Act îs that debts so Owing to the public bôdies.meritioned 
a:re not allowable out of the dèbtor'ë 'èstate in bankruptcy, except for 
the amount of the pecuniary Ibss «ustainedby the act, transaction, ot 
proeeeding out of which the penalty or fbrfeiture arose, with costs 
and interest, though the penalty or forfaiture incurred thay hâve en- 
titled the beneficiary oi it to recover moré'from the debtor if the lat- 
ter ha-d not béen âdjudgèd bankriipt. The provision is one determin- 
ing the extent to which claims of a stated class are allowable, The 
terms of it being such as to indicate that it was intended to deal with 
penalties and forfèitures arising oUt of acts, transactions, or proceed- 
ings involving some pecuniary loss to the parties entitled to enforce 
such penalties or forfèitures, there is some basis for an inference 
that penalties otherwise arising were not in contemplation. In the 
absence of a clear expression of a législative intention to repeal or 
modify the provision contained in section 3466 of the Revised Stat- 
utes, it is not to be implied that that provision was repealed or modified 
by the subsequently enacted statute, except in so far as the latter is 
plainly inconsistent with the former. 

In some respects the priority given by section 3466 of the Revised 
Statutes to debts due to the United States is affected by the Bank- 
ruptcy Act. Section 64 of the latter act subordinates debts due to the 
United States, other than taxes legally due and owing, to certain pay- 
ments required to be made in fuU, in the order prescribed, out of the 
estâtes of bankrupts. Guarantee Co. v. Title Guaranty Co., 224 U. 
S. 152, 32 Sup. Ct. 457, 56 h. Ed. 706. Section 57j modifies the pri- 
ority as it existed previously by limiting payments of the class of debts 
stated to the amount of the pecuniary loss sustained by the créditer, 
costs, and interest. The priority, as it previously existed, is not af- 
fected except by express words to that effect. United States v. Her- 
ron, 20 Wall. 251, 22 L,. Ed. 275. A debt due to the United States is 
not required to be proved in bankruptcy. It may be enforced out of 
the bankrupt's estate without a compliance with requirements ap- 
plicable to other claims against the bankrupt. Lewis, Trustée, v. 
United States, 92 U. S. 618, 23 L. Ed. 513; Collier on Bankruptcy 
(llth Ed.) 99G. The judgment in question for the fine and costs is 
a debt due to the United States. 13 Cyc. 398. If section 57j of the 
Bankruptcy Act has the meaning attributed to it in behalf of the ap- 
pellee the United States has no priority at ail with référence to the 
penalty adjudged, as that penalty arose out of conduct involving no 
pecuniary loss to the United States. Under the construction contended 
for, the convict's bankruptcy, instead of giving rise to a priority as to 
the amount adjudged, would hâve the effect of depriving the United 
States of any priority at ail. The government's position would not 
hâve been better if the judgment of conviction had been rendered be- 
fore the bankruptcy. As the penalty awarded by the judgment arose 
out of the commission of the crime, there would hâve been no right to 
hâve the amount adjudged given any priority, if priority is limited to 
the amount of a pecuniary loss caused by the commission of the crime 
to the party in whose behalf the penalty was enforced, as no such 
loss was sustained. 
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Not even the costs adjudged can be regarded as a pecuniary loss 
sustained by the commission of the crime eut of which the penalty 
arose, as they arose, not eut of the commission of the crime, but eut 
of the prosecution for it. As so construed, the provision iij question 
would hâve the effect, so far as the convict's estate in bankruptcy is 
concerned, of subordinating such a claim as the one asserted to debts 
of the bankrupt not belonging to any class to which priority is ex- 
pressly given. In efifect that would be the same thing as making the 
convict's estate in bankruptcy exempt f rom the payment of a debt owing 
as a penalty arising out of a crime not involving pecuniary loss to the 
party in whose favor the penalty was adjudged. A construction lead- 
ing to such results is not to be adopted if, consistently with the lan- 
guage used in the provision in question, it may be given a meaning 
not involving such conséquences. The language of section 57] of 
the Bankruptcy Act is not such as to call for the conclusion that so 
complète a reversai of the policy evidenced by section 3466 of the 
Revised Statutes was intended to be efïected. The first-mentioned pro- 
vision is given a field of opération within a meaning fairly attributable 
to its language, if it is held to hâve référence only to debts owing as 
a penalty or forfeiture prescribed as a means of preventing pecuniary 
loss. It fairly may be regarded as evidencing a policy of protecting 
the creditors at large of bankrupts by making such a debt allowable 
only for the amount of the pecuniary loss sustained by the act, trans- 
action, or proceeding out of which the penalty or forfeiture arose, 
with costs and interest, without afïecting whatever priority pre- 
viously existing law gave to a debt due as a penalty or forfeiture not 
prescribed as a means of preventing pecuniary loss. 

For reasons above indicated, the conclusion of the writer is that sec- 
tion 3466 of the Revised Statutes is still effective to give such priority 
as was claimed to such a demand as the one asserted. 



FITTER et al. v. UNITED STATES. 

(Circuit Court of Appeals, Second Circuit. May 14, 1919.) 

No. 214. 

1. Cbiminal Law <®=»1129(2) — Appeal — Assignments or Ebrok. 

The record should not be burdened with dragnet assignments of error 
the purpose of the rule requirlng assignments of error being to enable 
the court and opposlng counsel to see on what points reversai of a 3udg- 
ment Is sought and to Umlt discussion to those questions. 

2. Ceiminal Law ®=»718 — Teial — Argument. 

Language that mlght be permltted to counsel In summlng up a civil 
action cannot with proprlety be used by a public prosecutor, who is a 
quasi judldal oflieer, and whose duty It is to act in the Interest of justice ; 
so where a prosecutlng attomey's appeal for a conviction is upon consid- 
érations which hâve no legitimate bearing on the case, and which the 
Jury hâve no right to consider, a conviction should be reversed unless it 
Is apparent that no possible harm bas resulted. 

®=aFor othel cases see same toplç & KBY-NUMBER lu ail Key-Numbered Digeste & Indexe» 
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3. Cbiminal Law <g=>1171(l) — Appeal — Haemless Eeeoe — Aegument. 

In a prosecution for conspiracy to defraud the United States, argument 
ot eounsel for the United States, in so far as it appealed for a conviction 
on improper grounds, held harmless, in view of the overwbelmlng évi- 
dence of defendant's guilt. 

4. Sbaeches and Seizubes <S=»7 — Witnesses <®=298 — Peivilege ot Acoused — 

Unlawful Searches. 

Under Const. Amend. 4, declaring agalnst unreasonable searches and 
seizures, and Amend. 5, declaring that no person shall be compelled to be 
a witness agalnst himself, it was an arbltrary and unlawful violation 
of defendant's constltutlonal rights for offlcers of the secret service to 
demand from his wife ledgers and delivery slips for use as évidence in 
a prosecution for conspiring to defraud the United States, and, where 
the wife delivered the same on demand, such documents are Inadmissible 
in évidence. 

5. Cbiminal Law <g=»1166(l) — ^Appeal — Conviction — Haemless Erbob. 

Though a seizure of defendant's ledgers without warrant was a viola- 
tion of the rights guaranteed by Const. Amends. 4, 5, a conviction will 
not be reversed where neither the ledgers nor their contents were ad- 
mitted in évidence, and witnesses were not allowed to testify as to infor- 
mation derived therefrom, etc. 

6. Cbiminal Law ®=»1165(1) — Haemless Eeeoe — Evidence — Violation op 

Oonstitutional Rights. 

Though the seizure of defendant's ledgers and books was an invasion 
of hls rights guaranteed by Const. Amends. 4, 5, the Introduction in évi- 
dence by défendant of the only pages in the ledger examlned by the United 
States Attorney cured the errer, if any exlsted, based on their haviag been 
for a time in the custody of government agents. 

7. Cbiminal Law ®=3730(1) — Conduct of Counsel — Action of Cotjbt — Haem- 

less Ekeob. 

Where it was doubtful whether the Jury heard an alleged Improper 
remark by the prosecutor, who consented that it should be stricken, and 
the court Instrueted them If they heard It to disregard It, the error was 
harmless. 

8. Witnesses <S=»48(1) — Competenct — Conviction of Crime — Wjthdbawal 

OF Plea of Guilty. 
It was the judgment of conviction of an Infamous crime whlch at com- 
• mon law made the convlct incompétent as a witness; hence défendant 
cannot complain that two of those indicted with him who had pleaded 
guilty were allowed to wlthdraw their pleas and permitted to testIfy, 
though they had confessed themselves guilty of a felony, 

9. Witnesses <@=>48(1) — Competenct — Convicts. 

The testimony of persons convicted of crime Is admissible In the fédéral 
courts, and the conviction goes simply to the credlbiUty and weight of 
their testimony. 

10. Witnesses <S=»52(1) — Competenct—- Testimony of Wife for Htjsband. 

In a prosecution for conspiring to defraud the United States, the fact 
that the trial court declined to allow defendant's wife to testify, on the 
ground that the competeney of witnesses In a crimlnal case Is governed 
by the common-law rules in force when Judiclary Act 1789 was passed, is 
no groimd for reversai. 

11. Cbiminal Law ®=»520(1) — EviDENCHi — Confessions. 

In a prosecution for conspiring to defraud the United States, confes- 
sions made by alleged coconsplrators to a naval Intelligence offlcer, who 
stated that it was the best thlng for such persons to tell the truth, cannot 
be excluded as involuntary where no Inducements were held out, 

4S3For otber cases see same topic & KBV-NUMBBR in ail Key-Numbered Digeste & lodeze^ 
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12. Criminal Law <S=5368(1), 423(1) — Evidence — Acts and Declabations of 
coconspibatoes. 

Where two or more persons were assoelated for tbe same Illégal pur- 
pose, any déclaration or act of one of the persons in référence to the 
common objeet Is admissible, when they are in furtherance of the common 
object or constltute a part of the res gestae. 

13. Cbiminal Law ®=»780(4) — Insteuctions — Accomplice's Testimont — Cor- 

boboratiok. 

In a prosecution for conspiring to defraud the United States, -whcre 
the jury had been charged that the testimony of confederates and accora- 
plices should not be accepted unless corroborated, a further charge tliat 
the confessions of such confederates mlght be considered as corroboration 
was Improper, allowing the confessions of hls alleged co-conspirators 
which were not in furtherance of the consplracy to be used against de- 
fendant. 

In Error to the District Court of the United States for the Eastern 
District of New York. 

John Fitter and others were convicted of conspiring to defraud the 
United States, and the named défendant alone brings error. Re- 
versed. 

O'Gorman, Battle & Vandiver, of New York City (George Gordon 
Battle and Rogers B. Wood, both of New York City, of counsel), for 
plaintiff in error. 

James D. Bell, U. S. Atty., of Brooklyn, N. Y. (Vine H. Smith, 
Sp. Asst. U. S. Atty., of counsel), for the United States. 

Before ROGERS, HOUGH, and MANTON, Circuit Judges. 

ROGERS, Circuit Judge. The plaintiff in error, hereinafter called 
the défendant, was indicted with five others for having conspired to 
defraud the United States. They were ail tried together, and ail were 
found guilty. The défendant Fitter was sentenced to imprisonment 
at Atlanta for one year and nine months and to pay a fine of $5,000. 

[ 1 ] He alone has sued out a writ of error, and there are 62 assign- 
ments of error, which occupy 12 printed pages of the record. We 
think this a good occasion to call attention of counsel to what the 
Suprême Court has said on several occasions in référence to the 
practice of burdening the record with dragnet assignments of error. 
In Phillips & Colby Construction Co. v. Seymour, 91 U. S. 646, 23 
Iv. Ed. 341, the assignments of error were 10 less than the number 
found in this case, and the court said : 

"The object of the rule requiring an assignaient of errors is to enable the 
court and opposlng counsel to see on what points the plalntlfl's counsel in- 
tend to ask a reversai of the judgment, and to limlt the discussion to thoso 
points. This practice of unlimited assignments is a perversion of the rule, de- 
feating ail its purposes, bewilderlng the counsel of the other slde, and leavlng 
the court to gather from a brief, often as prolix as the assignments of error, 
which of the latter are really relied on. We can only try to respond to such 
points made by counsel as seem to be materlal to the judgment which we 
must render." 

In Central Vermont Ry. Co. v. White, 238 U. S. 507, 35 Sup. Ct. 
865, 59 h. Ed. 1433, Ann. Cas. 1916B, 252, the court recurred to the 
subject again, quoting from the earlier case which we hâve cited. 

$s»For other cases see same toplc & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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The practice condemned is nqt conducive to the better administra- 
tion of the law, and embarrasses, rather than promotes, the cause of 
justice. 

The défendant at the tirae the alleged conspiracy was formed was 
a dealer in supplies and provisions in the borough of Brooklyn. Two 
of his codefendants were employés of the United States in the service 
of theNavy Department at the City Parle Barracks in Brooklyn, 
vi^here it was their duty to examine and check incoming supplies pur- 
chased by the United States government for delivery at the City Park 
Barracks, and to issue receipts for the provisions and supplies, and to 
report the amount of the same to the paymaster in the United States 
Navy Yard so that he might be informed of the payments proper to 
be made by him from the funds of the United States in his custody. 
Three other of the codefendants were employés of the défendant, 
whose duty it was to drive the defendant's trucks. 

The conspiracy alleged was that défendant should agrée to sell 
and deliver provisions and supplies to the United States for the use 
of the Navy Department, and that only a part of such provisions and 
supplies should be actually delivered, and that it should be made to 
appear by the issuance of false receipts that such provisions and sup- 
plies had been delivered and were in the possession of the department. 

Two of the codefendants who were in the service of the Navy De- 
partment, and who had issued false receipts showing the delivery of 
greater quantities of butter, eggs, méat, and poultry than were re- 
ceived, pleaded guilty and gave testimony on behalf of the govern- 
ment. The alleged method which the conspirators adopted was for 
the défendant to hâve the correct quantity of provisions brought to 
the Navy Yard on defendant's trucks, and then, after receipts had 
been issued purporting to show the delivery of the entire quantity, 
the drivers were permitted to carry back to defendant's store substan- 
tial portions of the supplies for which receipts had been issued. Three 
other codefendants, drivers of Fitter's trucks, confessed to the frauds 
perpetrated, and their swom confessions were introduced in évidence 
at the trial. 

The testimony in the case, if the jury believed it, certainly proved 
by overwhelming évidence the guilt of the défendant. The govern- 
ment claims that it not only proved its case beyond a reasonable doubt, 
but proved it beyond any possible doubt. 

[2, 3] The défendant seeks a reversai, and he raises certain objec- 
tions to the indictment, and to rulings of the court, and to parts of 
the summing up of the attorney for the prosecution. In a case where 
the évidence of guilt is so overwhelming, the objections of the de- 
fendant must be serions and clearly prejudicial to justify the court 
in reversing the judgment and compelling the government to put this 
man again on his trial. 

The défendant mainly relied in his effort to. obtain a new trial 
uppn certain remarks addressed to the jury by the Assistant United 
States Attorney in his summing up. The remarks coraplaihed of are 
the f oUowing : 

"You hâve got your duty to do, and I hâve got my duty to do, and your 
work Is just as sacred and just as dear to your country as the man who is 
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çver in France to-day and flghting that flght from the front; that It would be 
unworthy for me to mention the name Of my country and ^our country in thé 
prosecutioh of this case. I do not think he meant that, because he is a better: 
American than that. Why, this confraot, gentlemen, that Is dlstinctly a war 
contract. 'This, gentlemen, is a contract that was founded and entered into 
for the only purpose of helplng us in the prosecutlou of tliis great world 
war'"' — 

At this point counsel objected, and a coUoquy between counsel en- 
sued, and at its close counsel for the government resumed, saying : 

"Gentlemen, thèse facts are given you for your considération so that you 
may, in your integrity and upon your oaths as jurymen, do your duty as you 
see it. We who are not on the battle-lines are hère in this country enjoy- 
ing peace; enjoying ail those liberties that only men who are allowed to do 
business and make a profit while the war is going on on the other side ; but I 
say to you, gentlemen, woe be to the vulture that uses as his carrlon the 
profits derived by illégal sale of the •government's goods.'' 

Hère counsel for défendant renewed his objection on the ground 
that it was an appeal to the passion and préjudice of the jury. Tlien 
followed another short coUoquy between counsel, and counsel for the 
government appealed to the court that he be permitted to draw his 
own inferences of the testimony that had been adduced. Whereupon 
the court observed: 

"Gentlemen, you will so understand." 

And counsel for défendant excepted. 

Later on in his argument counsel for the government said : 

"Gentlemen, this does hurt, I know; but I want it to hurt. 1 want it to go 
right down to the heart of thèse men. I want them to feel it as I feel it, gen- 
tlemen. Think of your children now trying to sell Thrift Stamps as my ehil- 
dren and some of your children are, stopping people on the highways to help 
in the successful prosecution of this great war. Think of you. Think of me. 
Think of thèse men in the courtroom, going to their theaters or places of 
amusement to-nlght, and listening to some sjeaker to-night asking them to 
buy Liberty Bonds, and think of some thief that would steal the money that 
you put into that IJberty Bond in order to make the war a sucoess, and asK 
yourselves the question : Is this prosecution under thèse circumstances ]ust, 
and hâve I the right to expect a verdict in this case of guilty as charged in 
the indictment? What is the country, gentlemen? Is the country that we live 
in — is It thèse buildings ; is it the shores of California, with its vronderful, 
velvety grass ; is it the mountains ; is it the materlal that we use to flght 
the terrible Hun with and barbarian ; is it the guns ; is that our country? 
Why, no. Tou are what we call our country. The men in the courtroom. 
The human beings that go to make this country what it is. That is your 
country. I tell you that when men vlolate this law at this time, and they 
corne before twelve honest, intelligent jurors, and we give thein the fair trial 
that they bave had, we give them everything that they are entitled to. We 
say, this shall not continue, because it is the wrong, thieving crime that will 
hinder or delay the uplift of a great world and make it a better place to live 
In, and must be stamped out in its inception ; and let us say aa we leave the 
courtroom tonight that no contracter in this district, or anybody that does 
business with the government, will do it hereaf ter, escept on the level, because 
we are going to make our verdict ring true and clear In the ears of every con- 
tractor." 

Counsel for défendant again interposed on the ground that it was 
an appeal to the préjudice and passion of the jury, and he asked for 
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the withdrawal of a juror on the ground that the jury may hâve been 
prejudjced. The court denied the motion, and an exception was taken. 
The court in instructing the jury charged: 

"I expressly charge you tliat you are to disregard any remarks of counsel 
made throughout the trial, or during the summing up, so far as they may 
afifect your verdict, because your verdict can only be reached upon the évi- 
dence Itself as presented at the triaL" 

On the argument in this court counsel asserted that the remarks 
were such as to preclude the possibility of a fair and impartial trial. 
It was also urged upon us as quite probable that the appeal to render 
a verdict from patriotic motives might hâve had a greater effect upon 
the jury than the évidence presented by the government. 

In Dunlop v. United States, 165 U. S. 486, 498, 17 Sup. Ct. 375, 
379 (41 L. Ed. 799), the Suprême Court, having under considération 
certain remarks alleged to be improper and which were made by 
counsel in his address to the jury, said: 

"Tliere Is no doubt that, în the beat of argument, counsel do occaslonally 
make remarks that are not Justlfled by the testlmony, and which are, or may 
be, prejudiclal to the accused. In such cases, however. If the court Interfère, 
and counsel promptly wlthdraw the remark, the error wlll generally be deemed 
to be cured. If every remark made by counsel outside of the testlmony were 
ground for a reversai, comparatively few verdicts would stand, since in the 
ardor of advocacy, and in the excitement of trial, even the most experieneed 
counsel are occaslonally carried away by this temptation." 

There are numerous cases in which courts hâve deemed it nec- 
essary to set aside verdicts because of prejudicial and improper re- 
marks made by counsel in arguments addressed to juries. We shall 
not undertake to refer to them even by mère citation. We may ob- 
serve, however, that the courts hâve said that language might be 
permitted to counsel in summing up a civil action which could not 
with propriety be used by a public prosecutor, who is a quasi judicial 
officer representing a state or the United States, as the case may be, 
and whose duty it is to act impartially in the interest only of justice. 
People V. Fielding, 158 N. Y. 542, 547, 53 N. E. 497, 46 I^. R. A. 
641, 70 Am. St. Rep. 495. Prosecuting attqrneys should bé careful 
not to départ from their line of duty, and it is the plain duty of the 
trial court not to allow an appeal to be made to a jury for a con- 
viction upon considérations which hâve no legitimate bearing upon 
the case and which the jury would hâve no right to consider. And 
where this duty bas not been performed it is the plain duty of the 
appellate court to set aside the judgment unless it is convinced that 
no possible harm has resulted. 

In Chadwick v. United States, 141 Fed. 225, 245, 72 C. C. A. 343, 
363, Judge Lurton, speaking for the Circuit Court, said : 

"There Is a degree of llberty allowable to counsel, whether for the govern- 
ment or the accused, in respect to the line of argument they shall pursue and 
the inferences to be drawn from the évidence, which a trial judge should 
respect until the facte of the case are overstepped or arguments used which 
plainly abuse the privilège. But when facts not in évidence are stated to the 
jury or arguments advanced plainly not justlfled by the évidence, and calcu- 
iated to arouse préjudices Incompatible with even-handed justice or an orderly 
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course of procédure, it Is the rlght and privilège of the counsel for the accuBed 
to object and ask the Interférence of the court, and to except when the court 
dénies the appeal. But to entitle the accused to a reversai when objection is 
made and the language not withdrawn, it must appear that the matter ob- 
jected to was plalnly unwarranted and so iraproper as to be clearly Injurions 
to the accused." 

He added: 

"It cannot be seriously clalmed that the argument and Influence of counsel 
complalned of were so grossly unwarranted and Improper as to be palpably 
injurions to the accused. Unless this does appear, a revlewing court should 
not reverse upon such an asslgnment of error." 

The language complained of in the case now before the court is 
certainly no more objectionable than that complained of in Diggs v. 
United States, 220 Fed. 545, 555, 136 C. C. A. 147, 159. In that 
case the Circuit Court of Appeals in the Ninth Circuit declared that 
they discovered nothing "so offensive or inflammatory in the remarks 
of counsel for the government as to require us on that ground to re- 
verse the judgments." 

The cases show that a prosecuting officer, while he may not ap- 
peal either to the fears or the vanity of a jury, and so seek to 
coerce or cajole them into a verdict of conviction, and in this case he 
did neither, may legitimately appeal to them to do their full duty in 
enforcing the law. In so far as counsel went beyond that legitimate 
appeal we are not inclined upon this record to say that the défendant 
was prejudiced so that the verdict should be set aside. If the évi- 
dence of guilt was less overwhelming, and any possible and rea- 
sonable doubt of guilt existed, there would be better reason for asking 
the court to reverse; but, in view of the évidence which we find in 
the record, we do not deem it proper, in the due administration of 
criminal justice, to reverse the judgment on the ground assigned. 

[4] The défendant claims that he was forced to furnish incrim- 
inating évidence against himself, and that he has been convicted upon 
évidence secured in an unlawful and illégal manner and in violation 
of his constitutional rights. It appears that, acting under instructions 
given by the United States Attorney or his assistant, an officer be- 
longing to the United States secret service came to the defendant's 
place of business in the absence of Fitter, and demanded that Fitter's 
wife allow him to examine the ledger, delivery slips, receipts, and 
check books. This demand was complied with, and certain slips and 
papers were taken away. An hour later an automobile drove up, and 
two men entered the store, one of them wore a naval uniform, the 
other one said he was a secret service agent. They entered the back 
office and called for "Ledger, ledger, contract ledger." Mrs. Fitter 
at that time was working on the ledger. The man in uniform grab- 
bed the ledger and carried it out of the store. And as the two left, 
one of the men said he was going to bring the ledger back aîter com- 
paring it with the delivery slips. Mrs. Fitter did not see the delivery 
slips, papers, and contract ledger again, however, until she saw them 
in the office of the United States Attorney on November 27, 1917. 

On November 14, 1917, four days after the illégal seizure of the 
defendant's ledger and papers, the United States Attorney for the 
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Eastem district of New York was requested to return the ledger, and 
an offer was made to préserve the ledger in its then condition. No 
attention wàs paid to this request, and tlie ledger was not returned. 

Tri.-ireafter, and before the trial of this action, a motion was made 
for the return of the ledger, papers, and slips which had been unlaw- 
fully seized, and by direction of the court the ledger and some of 
the papers were turned over by the United States Attorney to coun- 
sel for the défendant. 

Neither of the men who exarhined the defendant's books and pa- 
pers had a search warrant authorizing them tci examine or to seize 
either the books or the papers. The testimony of the officers is that 
no forcible seizure was made, but that a request was made which was 
acceded to by Fitter's wife. What was done was undoubtedly an 
arbitrary and unlawful violation of Fitter's constitutional rights. The 
Fourth Amendment of the Constitution provides: 

"The right of the people to be secure In their persons, houses, papers, and 
effects, against unreasonable searches and seizures, shall not be violated, and 
no warrants shall issue, but upon probable cause, supported by oath or affirma- 
tion, and particularly describing the place to be searched, and the persons or 
things to be seized." 

The Fifth Amendment provides, inter alia, that no person — 
"shall be compelled in any criminal case to be a witness against himself." 

[5, 6] The défendant relies upon Flagg v. United States, 233 
Fed. 481, 147 C. C. A. 367, which was decided by this court. Flagg 
was arrested charged with having devised a scheme to defraud and 
with using the mails in furtherance thereof. At the time of his 
arrest ail the books and papers at his place of business were seized 
by the fédéral authorities, who retained them in their possession for 
several years notwithstanding the accused made demands for their 
return. The papers at last were returned but in the prosecution of 
Flagg secondary évidence gleaned from the seized documents was 
received in évidence. This court reversed the conviction on the 
ground that as the seizure of the papers was illégal, being without 
warrant, the évidence derived therefrom was incompétent against the 
accused, and that a conviction based thereon should be reversed. 
And in Weeks v. United States, 232 U. S. 383, 34 Sup. Ct. 341, 58 
L. Ed. 652, h. R. A. 1915B, 834, Ann. Cas. 1915C, 1177, the court 
unanimously held it to be réversible error to admit in évidence docu- 
ments which had been obtained by a marshal without a search war- 
rant. 

If the facts in this case brought it within the principle of the Flagg 
and Weeks Cases it would be clearly the duty. of this court to follow 
the doctrine they announced. But this case is clearly distinguishable 
from those to which référence has been made. And we ars not in- 
clined to extend the doctrine of those cases to the facts of this. The 
illégal acts of subordinate agents of the United States should not 
afford to the clearly guilty a means of escape from a just punish- 
ment unless conviction has been secured through the use of docu- 
ments or other évidence containing self-incriminating matter obtained 
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by illégal means. That has not been donc in this case. The papers 
and book which the oiificials of the government took into their pos- 
session were not used at the trial by the government or in prépara- 
tion therefor. The only pages in the ledger examined by the United 
States Attorney were two, and those were put in évidence by the 
défendant. Their introduction in évidence by the défendant cured 
any error, if any existed, based upon thcir having been for a time 
in the custody of the government's agents. Finnegan v. United States, 
231 Fed. 561, 567, 145 C. C. A. 447. 

In the case at bar the trial judge was very particular that no évi- 
dence should be received which was derived by the government f rom 
any paper or book which the government had taken into his pos- 
session by the illégal "seizure." This appears very clearly throughout 
the trial, but we will refer to but one passage, which sufficiently shows 
the care of the trial judge in this respect: 

"The Court : None of the testimony that you hâve given, I take It, is based 
upon information which you acquired from papers selzed by the government 
from the défendant Fitter; is that so? 

"The Wltness ; None whatsoever. 

"The Court: Blther directly or indlrectly ; and none of the papers that you 
produced are papers talsen by the government in that way? 

"The Witness : None whatever. Ail are from our own Aies. 

"The Court: At this time I will be very careful to cover this fully with 
each witness, and I hâve also Instructed the district attorney not to oiïer any 
évidence of that sort. Will it not be possible during the rest of the trial for 
you, or your associnte, to direct the attention of the court to any testimony 
of this sort which you think is being given ; otherwise I shall hâve to caution 
each witness. 

"Mr. Battle: I thlnk, your honor, It would be safer to caution each witness. 

"Mr. Béer: At the conclusion? 

"The Court : I think it would be better to do so in the beginning, and I shall 
be obliged to any of you gentlemen to call that to my attention." 

Attention is also called to the instruction given to one of the offi- 
ciais of the government, who was one of the officers who was en- 
gaged in the seizure of the books. When he was called to the stand 
to testify the court said: 

"Now, Ensign Fitzgerald, you hâve been called by the United States gov- 
ernment to testify at this prosecution against Fitter and others on trial. 
Some time ago the authorities of the government selzed certain books and 
papers, property of Fitter, and the court directs attention to your testimony. 
If you acquired any information as the resuit of any examination you may 
hâve made of thèse papers, or any information that you may hâve learned 
indlrectly as the resuit of the contents of those papers, you are to omit ail such 
testimony during your examination. 

"The Witness : I see, sir." 

And the United States Attorney stated that the book and papers 
which the government officiais illegally took into their possession 
were of no value in the prosecution of the case and in procuring the 
necessary évidence. 

[7] It appears that during the examination of a witness. the counsel 
for the government asked defendant's counsel whether he had slips 
which the witness on the stand referred to. The extract from the 
record follows: . 
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"Mr. Béer: Hâve you got those slips? 

"Mr. Wood : We objeet to the District Attorney calllng upon the défendant 
to produce slips, and take exception to It 

"Mr. Béer: I will consent to It being stricken out, and ask the court to dis- 
regard the remark at this tlme. 

"The Court: I dld not hear the remark. If any Juryman heard It, I in- 
struct them to disregard it. The District Attorney bas withdrawn it. 

"Mr. Wood: The défendant excepta, and insists that the exception go on 
the record." 

The defendant's counsel appears at the trial to hâve made much of 
a remark which the court had not heard and which it is doubtful if 
any member of the jury had heard. In view of the fact that the 
counsel for the government at once withdrew the remark, and that the 
court immediately cautioned any juryman to disregard it if he heard 
it, we do not regard the occurrence as one which would justify a re- 
versai. The circumstances are such as to plainly distinguish the case 
from McKnight v. United States, 115 Fed. 972, 977, 54 C. C. A. 
358, where the demand for the production of an incriminating docu- 
ment was made by counsel for the government acting by direction 
of the trial judge, and where there -was no direction to the jury to 
disregard the error. The Circuit Court of Appeals in that case said 
very properly that the compulsory production of a criminating docu- 
ment by the accused when on trial for crime is compelling him to 
testify against himself within the meaning of the Fifth Amendment 
to the Constitution. 

[8, 9] It is objected that Will and Goodman, who were jointlv 
indicted with Fitter, and were placed on trial with him, but at the 
opening of the trial withdrew their pleas of guilty, should not hâve 
been permitted to testify, having confessed themselves guilty of felony. 
The common-law rule made a person incompétent as a witness who 
had been convicted of an infamous crime. In 40 Cyc. 2207, the rule 
is laid down that "It is not the guilt, but tbe judgment thereon, which 
disqualifies the witness; and therefore a person who has not been 
sentenced is compétent, although he has been found guilty of felony, 
or has pleaded guilty to a charge thereof," citing the cases. And in 
the case at bar the two witnesses complained of had pleaded guilty, 
but had not been sentenced at the time their testimony was received. 
Moreover, the rule in the courts of the United States since Rosen v. 
United States, 245 U. S. 467, 38 Sup. Ct. 148, 62 L. Ed. 406, was 
decided, makes the testimony of persons convicted of crime admissible, 
and the conviction simply goes to the crédibility and weight of their 
testimony. 

[10] It is also objected that error was committed in excluding the 
testimony of Fitter's wife, who was called to give évidence for the 
défense. The common-law rule made husband and wife incompétent 
as witnesses for or against each other in either civil or criminal pro- 
ceedings. In some of the states the disqualification arising from the 
relation of husband and wife has been removed by statute, but no 
statute has been passed on this subject by Congress. In United 
States V. Reid, 12 How. 361, 13 L. Ed. 1023, the court held that the 
competency of witnesses in crjminal trials in United States courts 
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must be determined by the rules of évidence which were in force in 
the respective states when the Judiciary Act of 1789 (Act Sept. 24, 
1789, c, 20, 1 Stat. 73) was passed. In Rosen v. United States, siipra, 
the court concluded that "the dead hand of the common-law rule of 
1789 should no longer be appHed" to exchide the testimony of con- 
victed félons. It may perhaps be said with equal reason that "the 
same dead hand" should no longer disqualify husband and wife ex- 
cept as respects confidential communications. If the trial judge had 
permitted Mrs. Fitter to testify, this court would not readily hâve been 
inclined to hold that error had been committed. But this judgment 
of conviction certainly cannot be set aside because the court still ad- 
hered to the rule of the common law. 

We corne now to the considération of what we regard as the most 
serious questions which the case présents. The défendant objects to 
the admission in évidence of confessions alleged to hâve been made by 
three of the défendants. This testimony is objected to on the ground 
that the confessions were obtained by inducements held out by those 
in authority, and so were not voluntary. It is also objected that the 
admissions of co-conspirators which are alleged to hâve been made 
after the conspiracy came to an end were received in évidence. 

[11] The prosecution claims that the confessions were voluntary 
and that they were not made after the conspiracy was concluded. 
The évidence that they were not voluntary is based on what was said 
by one Fitzgerald, an ensign attached to the Naval Intelligence of 
the United States Navy at the Navy Yard in Brooklyn, and who was 
questioning the défendants concerning their connection with the al- 
leged offense. The conversation took place prior to their arrest. 
Fitzgerald's testimony was that he said to défendant Will that Good- 
man had made a confession implicating himself and Will, and "I 
want your story from you and the best thing you can do is to tell 
me the truth." Then he went over to the Navy Yard and found 
Prager. He told him that he had a couple of confessions that he had 
been delivering short weights at the City Fark Barracks, and that he 
wanted to hâve a talk with him. They went into one of fhe buildings 
at the Navy Yard, and Fitzgerald testified he said, "Prager, if you 
hâve been delivering the stufï at the direction of Fitter, you know 
the best thing you can do for yourself is to come across." Prager 
confessed. Then Wittholm was brought in, and the officer said: 
"Wittholm, we hâve a confession of George C. Goodman and the 
diief commissary steward at the City Park Barracks to the efïect 
that they hâve been receiving money from John Fitter for accepting 
shortages at the City Park Barracks. Prager has just admitted to 
me that he delivered goods to the City Park Barracks at the full 
amount of the consignment signçd for, whereas he knew that he only 
delivered part of it, and you better come across and tell us the truth 
also, as we know you hâve been implicated in it." The court asked 
him to repeat what he said to Wittholm, and his version then was 
"the best thing that you can do is to tell the truth. You will make 
it just that much easier for yourself to tell the truth." We think 
that the évidence shows that Fitzgerald was mistaken in saying that 
258 F.— 37 
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he used the words, "You will make it just that much easîer for your- 
self to tell the truth," as will appear as we proceed. Then Katz was 
brought in and inîormed that Goodman and Will had confessed and 
had implicated him, and "we want you to tell the truth ; corne across 
and tell the truth." An officer who was attached to the Naval Intelli- 
gence Bureau, and who was présent at the conversations above de- 
tailed and heard them, denied positively that Fitzgerald, who ques- 
tioned Prager, told him that he "had better corne across and tell 
the truth; it will be easier for you." And he testified that to the 
best of his knowledge what was said was, "Tell the truth." 

Goodman on cross-examination was asked whether Fitzgerald said 
to Prager, "You had better corne across; it will be easier for you." 
He replied : "I don't remember 'easier.' He said the best thing to 
do would be to come across and tell the truth." Goodman also testi- 
fied that he had received no promises from any one. 

An assistant paymaster in the navy, who was présent when Fitz- 
gerald talked with Prager, testified that he did not hear him say, 
"You better corne across; it will be much easier for you if you do." 
It is quite unimportant whether the words, "You better come across," 
were used; for the évidence disclosed that it was a slang expression, 
meaning to tell the truth. 

The défendant Will testified at the trial that no promise whatever 
had been made to him, and that he did not confess until after he and 
défendant Goodman had talked the matter over between them, and 
concluded to make a statement to the United States Attorney a week 
before the trial began. 

The civil and common law regarded differently the question of the 
admissibility of confessions in évidence. The civil law assumed that 
an innocent person would not coiifess to the commission of a crime 
he had not committed. It therefore regarded confessions as évi- 
dence of the most satisfactory kind, and as conclusive évidence of 
guilt in ail cases not capital, unless there was overwhelming proof 
to the contj-ary. Domat's Civil Law, § 2086. But the common law 
took quite a différent view of the subject, and was disposed to regard 
confessions with distrust. At one time the courts in England, as 
Sir James Fitzjames Stephen in his History of the Crimin^ Law of 
England, vol. 1, p. 447, points out, "were disposed to take almost 
any opportunity to exclude évidence of confessions, almost anything 
being treated as an inducement to confess. In 1852, however, the 
law was considerably modified by the décision in the case of R. v. 
Baldry, 2 Den. 430, since which time the disposition has been rather 
the other way." The English rules of évidence, incumbered as they 
originally were with what Stephen calls "ail manner of irrational 
matter," excited the indignation of Bentham, who thought that ail ob- 
jections to évidence ought to be objections, not to its admissibility, 
but to its weight. And his influence has had much to do with the 
modification of thèse rules in England. 

In this country our courts hâve been inclined to take a more 
libéral view of the subject of confessions than the English courts 
took. 
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In Hopt V. Utah, 110 U. S. 574, 584, 4 Sup. Ct. 202, 207 (28 L. 
Ed. 262), the court, speaking of the admis'sibility of confessions, said : 

"While some of the adjudged cases indlcate distrust of confessions whlob 
are net judicial, It is certain, as observed by Baron Parke in Begina v. Baldry, 
2 Den. Cr. Cas., 430, 445, ttiat the rule against their admisslbility has been 
sometimes carried too far, and in Its application justice and common sensé hâve 
too frequently been sacrlflced at the shrine of mercy," 

In Commonwealth v. Chance, 174 Mass. 245, 249, 54 N. E. 551, 
553 (75 Am. St. Rep. 306), the court, speaking through Chief Justice 
Holmes, held certain conversations between an accused person and 
a police officer voluntary and properly received in évidence, and said : 

"We hâve no disposition to make the rule of exclusion stricter than it Is 
under our décisions. It goes to the verge of good sensé, at least." 

The rule in regard to the admission of confessions is stated by 
the Suprême Court in Bram v. United States, 168 U. S. 532, 18 Sup. 
Ct. 183, 42 L. Ed. 568, as foUows: 

"But a confession, in order to be admissible, must be free and voluntary ; 
that is, must not be extracted by any sort of threats or violence, nor obtained 
by any direct or implied promises, however slight, nor by the exertion of asy 
improper influence. • • » 

"A confession ean never be received In évidence where the prlsoner has been 
Influenced by any threat or promise; for the lave cannot measure the force 
of the influence used, or décide upon its effect upon the mind of the prlsoner, 
and therefore excludes the déclaration If any degree of influence has been 
exerted. * ♦ •" 

The question, therefore, is whether the testimony already referred 
to must be considered as amounting to such an inducement or im- 
proper influence as should hâve caused the trial court to exclude the 
confessions from évidence. We think this question must be answered 
in the négative. 

In Wharton's Criminal Evidence (Ed. 1912) vol. 2, p. 1344, § 647, 
it is said that "a mère adjuration to speak the truth does not vitiate a 
confession, when neither threats nor promises are applied." 

The same authority in volume 2, ,§ 654, p. 1358, states the law as 
f ollows : ' 

"As to admonitions to tell the truth, even where coupled with the statement 
that to tell the truth is best, It has been held in this country that the confession 
is voluntary; but in England the words, 'ïou had better tell the truth,' 
seem to hâve acquired a sort of technical meaning, importing a threat or a 
benefit. As anomalous as it may seem, the explanation is that, while the 
accused is advised to tell the truth, he supposes that what the authoritles 
mean is that he is to say that he is guilty, and this, coupled with the state- 
ment that It would be better to tell the truth, furnishes the temptation to make 
an unworthy statement, hence an involuntary confession. In this country, 
however, the weight of authority is that an inducement cannot be impUed 
from the mère exhortation that it Is better, or is best, to tell the truth, nor 
under the advice that if the accused is guilty a confession could not put him 
in any worse condition, and that he had better tell the truth at ail times." 

In Sparf & Hansen v. United States, 156 U. S. 51, 55, 56, 15 
Sup. Ct. 273, 39 L. Ed. 343 (1895), the accused was told that when 
the right time came to "tell the truth." And the Suprême Court said 
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that "this was not offering to the prisoner an inducement to make a 
confession. Littledale, J., well observed in Rex v. Court, 7 Car. & 
P., 486, that telling * * * the truth is not advising him to con- 
fess anything of which he is really not guilty. See, also, Queen v. 
Reeve, L. R. 1 C. C, 362." 

In lyucasey v. United States, Fed. Cas. No. 8588a, decided in the 
Circuit Court for the District of Columbia in 1852, the accused was 
told "it would be better for him to tell the truth," and thereafter he 
told where the stolen property was. The court, over objection, had 
admitted the évidence, and the judgment of the trial court was af- 
firmed. It does not appear whether the person who told the ac- 
cused that it would be better for him to tell the truth occupied any 
officiai relation. 

In Hintz V. State, 125 Wis. 405, 104 N. W. 110 (1905), the sheriff 
said to the prisoner: "You might as well tell the truth, Charlie. I 
think it would be better for you." The prisoner said: "Do you 
think it would do me any good ?" And the sherifï replied : "I think 
the truth is always the best." The confession was held properly 
received. In Roszczyniala v. State, 125 Wis. 414, 104 N. W. 113 
(1905), the inspector said to the accused, "You better tell the truth 
about this matter;" and it was held the confession was admissible. 

In Huffman v. State, 130 Ala. 89, 30 South. 394 (1900), the officer 
who arrested the défendant said to him: "If you hâve stolen the 
cotton, it will be better for you to tell the truth about it." The court 
held that this did not render the confession involuntary and inad- 
missible. And the court cited a number of Alabama décisions to the 
likc fifïcct 

In State v. Habib, 18 R. I. 558, 30 Atl. 462 (1894), an accomplice 
said to the accused, who was under arrest : "It's no use trying to get 
out of it; they've got us dead; we hâve ail been arrested, and you 
might as well tell the truth." The accused then confessed, and his 
confession was held properly received in évidence. 

In State v. Nagle, 25 R. I. 105, 54 Atl. 1063, 105 Am. St. Rep. 
864 (1903), a statement made to the mittimus officer by one accused 
of murder while in custody on the way to jail was held to hâve been 
improperly admitted in évidence and to constitute réversible error. 
The statement was made after the officer had told her that "the truth, 
whatever that might be, ought to be told; that it was always the 
best, except where it would be the means of conviction, and that 
even then he should pref er it if it were his case ; * * * that there 
was ample proof that" the accused had bought the revolver, "and 
that, having mentioned the place where she bought it, she might 
just as well say whether or not she bought it." While the court held 
the admission in évidence of what the woman said was under the 
circumstances réversible error on the ground that her statement was 
not voluntary, it declared that "we do not wish to be understood in 
what we hâve thus said, however, as deciding that a mère request, ad- 
vice, or admonition to tell the truth will render a confession induced 
thereby inadmissible in évidence; for the strong current of author- 
ities, as well as the better reason, is to the contrary. * * * Those 
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décisions which hâve gone to the extent of so holding hâve certaînly 
gone 'to the verge of good sensé, at least.' But where the request 
or admonition is given in such language and under such circumstances 
that the prisoner might naturally hâve understood it as recommending 
a confession, the confession induced thereby will be inadmissible in 
évidence." 

In State v. Kornstett, 62 Kan. 221, 61 Pac. 805 (1900), the court 
held that mère advice or admonition to the accused to speak the truth, 
which does not import a threat or benefit, will not render a confes- 
sion then given incompétent. 

In Rizzolo v. Commonwealth, 126 Pa. 54, 17 Atl. 520 (1889), a 
subordinate détective told the prisoner that "he had better tell the cap- 
tain ail he knew; that it would be better for him." Later the cap- 
tain told him : "If you hâve anything to tell me, in God's name tell 
me the truth; if not, tell me nothing. * * * I can make you no 
promise ; 1 cannot even ask you to tell me a word ; but I tell you now, 
anything you say to me I shall use against you. * * *" The 
confession received under thèse circumstances was held properly ad- 
mitted in évidence. 

In State v. Anderson, 96 Mo. 241, 249, 9 S. W. 636, 639, the court 
held a confession admissible, saying that confessions are inadmissible 
which are forced from the défendant by flattery of hope or torture of 
fear, adding: "But mère adjurations to tell the truth fumish no 
ground for excluding them. State v. Hopkirk, 84 Mo. 278." In the 
Anderson Case the accused was told by one of his guards: "Ed, if 
you are innocent, stick to it; if guilty, acknowledge it, and it will 
probably go easier with you." 

In State v. Meekins, 41 La. Ann. 543, 6 South. 822 (1849), the 
court sustained the admissibility of a confession, saying: "The bill 
discloses nothing impairing the free and voluntary quality of the 
confession. Neither threat nor promise was made, but it was given on 
the simple advice of the officer that 'he had better tell the truth.' " 

In Heldt y. State, 20 Neb. 493, 30 N. W. 626, 57 Am. Rep. 835, 
a détective in the guise of a friend told a suspected party that he 
had consulted an attorney, who said : "He [the prisoner] had better 
tell the facts of the case and that they would be likely to do him 
as much good as anything he could do, and that there was no use 
lying about it, and he had better tell the truth," and the court held 
the confession admissible. 

In State v. Staley, 14 Minn. 105 (Gil. 75) (1869), the court held 
that a confession made in answer to a question assuming the guilt of 
the person confessing, or which was obtained by artifice, falsehood, or 
déception, or procured by a caution to the accused to tell the truth, 
if he said anything, did not render a confession inadmissible. It was 
declared that "unless there is a positive promise of favor, made or 
sanctioned by a person in authority, or the inducement held out is 
calculated to make the confession an untrue one, I think it may be 
laid down as a rule based on reason, and deducible by the late au- 
thorities, that the confession will be admissible." 

The fact that the confessions were made by défendants while they 
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were in the naval prison is emphasized by counsel as a matter of con- 
séquence in deteimining the admissibility of the confessions. Thèse 
men were not at the time under arrest, and were not in a cell or in 
the prison proper, but in a room used for hospital purposes. In 
Sparf & Hansen v. United States, supra, counsel contended that a 
confession could not be voluntary if made while a défendant is im- 
prisoned and in irons under an accusation of having committed a 
capital offense. The court held otherwise, saying: "We hâve not 
been referred to any authority in support of that position." And 
"confinement or imprisonment is not in itself suiïîcient to justify the 
exclusion of a confession, if it appears to hâve been voluntary, and 
was not obtained by putting the prisoner in fear or by promises." 

In Wilson v. State, 19 Ga. App. 759, 769, 92 S. E. 309, 313, the 
court said: "Telling a prisoner that it will be better for him to tell 
the truth can hardly, by any process of right reasoning, be interpreted 
as an invitation to him to make an untrue confession." 

[12, 13] We come in conclusion to inquire whether there was er- 
ror in admitting in évidence the confessions of the codefendants. The 
gênerai rule was stated in American Fur Co. v. United States, 2 
Pet. 358, 365 (7 L. Ed. 450), Mr. Justice Washington speaking for 
the court. He said that, "where two or more persons are associated 
together for the same illégal purpose, any act or déclaration of one of 
the parties in référence to the common object, and forming a part 
of the res gestse, may be given in évidence against the others." So 
in Wiborg v. United States, 163 U. S. 632, 16 Sup. Ct. 1127, 1197, 
41 h. Ed. 289, the court declared that the déclarations must be made 
in furtherance of the common object, or must constitute a part of the 
res gestse of acts donc in such furtherance. And as this court held 
in Erber v. United States, 234 Fed. 221, 228, 148 C. C. A. 123, ad- 
missions or confessions made after a conspiracy is at an end can- 
not be received as against a coconspirator. In this case confessions 
made after the conspiracy was at an end were received in évidence for 
the purpose indicated in the court's charge to the jury, which was 
as follows: 

"Now, gentlemen, you hâve also to consider that proof has been offered by 
the government that the défendants Goodman, Katz, Prager, and Wlttholm 
hâve made so-called confessions of their participation In this alleged con- 
spiracy ; and whlle the confessions themselves are only to be received by you 
as évidence against the défendant himself for making the confessions, so far 
as the confession is concerned, nevertheless the court charges you that that con- 
fession is some corroboration of tlje testimony given by the défendants Will 
and Goodman where it applies thereto ; and it is for you to détermine whether 
there has been produced by the government, and offered in évidence, sufflcient 
corroboration to satlsfy you that the testimony given by the défendants Will 
and Goodman Is correct, and that the guilt of the défendants lias been estab- 
Ushed beyond a reasonable doubt." 

To so inform the jury, and then immediately add that the con- 
fessions might also be used as some corroboration of the testimony 
given by Will and Goodman, was inconsistent and confusing. The 
jury had been told that the testimony of Will and Goodman, being 
the testimony of confederates and accomplices, should not be accept- 
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ed unless corroborated. And then they were informed in the por- 
tion of the charge above set forth that the confessions might be ac- 
cepted as some corroboration of the two witnesses, Will and Goodman. 
This was permitting the confessions to be used against Fitter. 

And as the conspiracy was at an end when the confessions were 
made, they could not be so used. The objection to their admission 
in évidence was properly taken at the time and the error requires a 
reversai. 

Judgment reversed. 



PROVIDENT LIFE & TRUST CO. et al. v. FLETCHBR et al. 

(Circuit Court ot Appeals, Second Circuit May 14, 1919.) 

No. 231. 

1. UStrBY <©=337 — PURCHASE DP CONTINGENT LEOACY. 

A transaction by wliicli a legatee 44 years old, who had been refused 
life Insurance by various companies, assigned an interest in a legacy 
payable only in case he reaclied the âge of 55 for less than one-tenth of 
legacy 's amount held not usurious. 

2. WiLLS <©=743 — AssiGNMENT OF Legacy— Gbounds rOE Equitable Relief 

— "Catching Babgain." 

When a well-educated man 44 years old, with Independent means, con- 
veys his interest under a contingent legacy for a small fraction of the 
legacy's amount, the transaction will not be set aside as a "catching bar- 
gain," which merely describes that kind of fraud often perpetrated upon 
young, inexperieneed, or ignorant people. 

[Ed. Note. — For other définitions, see Words and Phrases, Catching 
Bargain.] 

3. EXECUTOKS AND ADMINISTRATOBS <S=524(2) SXJIT IN FOBEIGN JUKISDICTION 

— Pedebal Couets. 

Foreign executors, who hâve flled papers requlred by Code Civ. Proc. 
N. Y. § 1836a, may sue in a fédéral court in New York to recover funds 
of the estate. 

4. Executors and Administbatoes <S=»524(2) — Suit in Poebign Jubjisdiotion 

—Filin G Lettbrs— New York Statute. 

Code Civ. Proc. N. Y. § 1836a, requiring foreign executors to file copies 
of letters, is a condition subséquent to a suit, and may be compUed with 
at such time as the court permits. 

5. Assignments <S=>43 — Effect of Wbono Date — "Forqeey." 

An assignment dated a year before It was actually made, through a 
clérical error which bas done no harm, is not Invalid as a forgery, since 
a "forgery" eonsists of the false making or material altération of a writ- 
ing which. If genuine, would be of légal efCect, and doing so with intent 
to defraud. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Forgery.] 

6. WiLLS <S=>743 — Assignment of LifGACY — Effect on Peiok Assignments. 

An absolute assignment of certain rights In a legacy under a speeifled 
item of a will did not extinguish rights previously secured through an 
assignment pledging an interest in legacy under another item of same 
will. 

7. Assignments iê=>46 — Recoeding Statute — Rétroactive Construction. 

The New York statute regulating the recording of assignments of in- 
terests in estâtes is not rétroactive. 

®=9For other cases see same toplc & KEY-NUMBE}R In ail Key-Numbered Digests à Indexes 
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Appeal from the District Court of the United States for the South- 
ern District of New York. 

Suit by the Provident Life & Trust Company and Catherine Stew- 
art Wood, as executors under the last will and testament of William 
Brewster Wood, deceased, against Austin B. Fletcher, as testamentary 
trustée of Conrad Morris Braker, under the last will and testament of 
Conrad Braker, Jr., deceased, and Conrad Morris Braker and Daniel 
P. Ritchey. Decree for complainants (237 Fed. 104), and défend- 
ants Braker and Ritchey appeal. Affirmed. 

Thls action as orlglnally brought by the Provident Company et al., as ex- 
ecutors of Wood, was a suit to enforce an assignment of a contingent in- 
terest under the will of Conrad Braker, Jr., deceased. The parties défendant 

are the same as in Brown y. Fletcher, 253 Fed. 15, O. C. A. , hère as 

there Fletcher the trustée is a mère stakeholder, and the basis of litigation 
is another of Conrad Morris Braker's transfers of contingencles under his fa- 
ther's will, in considération of small cash payments. The décision appealed 
from Is reported in 237 Fed. 104, and the statement of facts preflxed to Judge 
Learned Hand's opinion is adopted by this court, i 

Subséquent, however, to the décision just cited, one Ritchey was permitted 
to intervene, and set up by cross-blU a clalm arislng as follows: On March 5, 
1902, New York Finance Company borrowed from one Banes, trustée under 
the will of Banes, deceased, $5,000, and executed and delivered to said Banes 
its promissory note for that amount, bearing interest at 6 per cent and due 
February 25, 1905, contemporaneously assigning as collatéral to sald note, 
and to said Banes, "ail the estate, right, etc., of any kind, form, or descrip- 
tion whlch the said New York Finance Company now has or hereafter may 
hâve in the estate of Conrad Braker, Jr., deceased," by virtue of Conrad 
Morris Braker's assignment of February 25, 1902, to said Finance Company. 
Thus Banes, trustée, had as security for his $5,000 note what, if Conrad Mor- 
ris Braker Uved long enough, would amount to $35,000, out of the sums com- 
Ing to hlm under the flfteenth and slxteenth articles of his father's will. 

On August 12, 1907, the Finance Company, "in considération of a certain 
agreement dated July 2, 1907," between Itself and Banes, trustée, transferred 
to said Banes absolutely ail Its right, tltle, and interest in the estate of Con- 
rad Braker, Jr., deceased, "subject, however, to ail exlsting and prior assign- 
ments thereof." The agreement of July 2, 1907, is not in évidence. By mesne 
assignments, not necessary to enumerate, Ritchey, the intervener, became the 
owner of whatever Banes, trustée, had by the transactions recited. 

Subséquent to the loans to Finance Company, which are the basis for both 
Ritehey's and the Provident Company's demands, It became légal In New 
York to record in the office of the appropriate surrogate such transfers of 
shares In estâtes as those by Finance Company to Banes and Wood section 
32, Personal Property Law (Consol. Laws, c. 41). Thereupon the owners for 
the tlme being of what are now the claims of both Ritchey and Provident 
Company recorded thèse conveyances, but both the Banes-Bltchey transfers 
(of 1902 and 1907) were recorded before elther of the Wood-Provident Com- 
pany transfers (of 1903 and 1912). 

The Intervener Ritchey also showed, or called to the attention of the court, 
that the "written assignment as collatéral security" by Finance Company to 
Wood, accoinpanying the note of July 5, 1903, and transferring ail Finance 
Company's "right arislng by virtue of the assignment of Conrad Morris 
Braker of February 25, 1902" (237 Fed. at page 105), purported to be executed 
March 5, 1902, and was signed by one as président of Finance Company' who 
was not such président on said March 5, but was so on September 18, 1903, 
when he acknowledged its exécution. 

On this record, Ritchey then joined wlth Provident Company In asserting 
that Finance Company's transaction with Braker on February 25, 1902, was 

1 The report in 237 Fed., on the ninth Une from foot of page 105, contains 
a confusing typographical error. The date July 5, 1912, should read July 5, 
1903. 
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not a loan, nor talnted wlth usury, and dld render Finance Company abso- 
lute owner of Braker's expectations under the flfteenth and slxteenth artldes 
of hls father's wlU to the extent of $35,000; but he opposed Provident Com- 
pany's claim to $15,000 and interest therefrom, and demanded the whole fund, 
with Its accumulations pendente lite, because: 

(1) The transfer accompanying the Wood note of July 5, 1903, Is a "forgery." 

(2) The absolute conveyanee of 1912 to Wood extlnguished the note and col- 
latéral asslgnment of 1903, and the Provident Company's claim must stand on 
the la ter transfer only; vvhich 

(3) Is inferior to the Banes transfers, because later In time of exécution, as 
well as later in date of record ; and the statute compels such assignments as 
thèse to rank In the order of recordlng, even though executed and delivered 
before enactment of the recording act. 

Braker urged a défense, as against the plaintifC only, not appearing in 
Brown v. Fletcher, supra, viz. that plaintiffs were exeeutors of Wood, appoint- 
ed in the state of Pennsylvania, who had never obtained ancillary letters in 
New York, and dld not comply with section 1836a, Code Clv. Proc. N. Y., until 
long after suit begun; 1. e., at the trial below. The Code section in question 
permits forelgn exeeutors and administrators to sue in New York on produc- 
ing and filing in the "office of the clerk of the court" a duly authentlcated 
copy of their letters, "in default whereof, ail proceedings * * * rnay be 
stayed until such duly authentlcated copy of such letters shall be so flled." 

The trial court overruled ail Braker's défenses, and held that out of the 
whole $35,000 (and interest) arising under the fifteenth and sixteenth sections 
of the Braker will, Ritchey should be first paid the $5,000 Banes note and in- 
terest, then Provident Company et al. should reeeive the principal and inter- 
est of the $15,000 Wood note and Interest, and the balance go to Ritchey. 
Both Braker and Ritchey appeal. 

Safford A. Crummey, of New York City, for appellant Braker. 

Davis, Donohue, Thompson & Deitz, of New York City (Robert 
L. Luce and Seward Davis, both of New York City, of counsel), for 
appellant Ritchey. 

Miller, King, Lane & Traflford, of New York City (Perry D. Traf- 
ford, Wolcott G. Lane, and Orrin C. Isbell, ail of New York City, of 
counsel), for appellees. 

Before WARD, HOUGH, and MANTON, Circuit Judges. 

HOUGH, Circuit Judge (after stating the facts as above). [1] 
Using the word "usury" with référence to the statutes of New York, 
it disposes of Braker's major défense to refer to our décision in Brown 
V. Fletcher, supra. The présent transaction shows no Insurance pro- 
cured at Braker's expense, nor any covenant on his part to pay at ail 
events. This leaves the main inquiry one of fact, viz. whether Braker 
did in form absolutely sell and assign his expectancy, knowing what 
he did and intending to do it. 

On this point it is of no importance whether he liked to sell, or pre- 
ferred to borrow. Many an act is voluntary in the légal sensé, al- 
though induced by unwelcome and distasteful circumstances. With 
the court below we find it amply proven that Braker did sell to Finance 
Company his expectancies under the fifteenth and sixteenth articles 
of his father's will, with full knowledge of what he was doing, and 
intending to do what he did. That he also contemporaneously intend- 
ed to deny such willingness and knowledge, should he live to be 55 
years old, is, we think, also proven, but is quite immaterial, except as 
a reflection upon Braker's character. 
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[2] There remains a renewed appeal to the doctrine of catching 
bargains. The material facts on this point do net differ from those 
in the Brown case, except that Braker was about a year older. This 
doctrine (in so far as it does not rest upon a désire to préserve to the 
heir the family estate) is but an aid to equity when endeavoring to 
apply what Justice Bradley called "a principle of law, as well as of 
natural justice," namely, that "greater considération and care are due 
to persons known to be unable to take care of themselves than to those 
who are fully able to do so." Grafïam v. Burgess, 117 U. S. 185, 6 
Sup. et. 686, 29 L. Ed. 839.= 

In so far as décisions hâve been based on judicial désire, confessed 
or obvious, to préserve and perpetuate family estâtes, we décline to 
follovir the same, regarding such doctrine as wholly unsuited to our na- 
tional spirit, and certainly unsupported by any ruling of our highest 
court. 

It having been agreed for a long time that mère inadequacy of price 
is not enough to set aside the sale of an expecjiancy, the inquiry al- 
ways is whether an unconscionable advantage was taken by or through 
means inéquitable, even though légal. Thus "catching bargains" be- 
comes no more than a phrase convenient to describe the kind of fraud 
often capable of perpétration upon the young, the inexperienced, or 
the absolutely ignorant. For a good example, see Hallett v. Collins, 
10 How. 184, 13 L. Ed. 376. When such circumstances are proven, 
and it is insisted "that the proceedings were ail conducted according 
to the forms of law," the comment of Justice Bradley (Grafïam v. 
Burgess, supra) is always appropriate. He said : 

"Very llkely. Some of the most atroclous frauds are eonimltted in that way. 
Indeed, the greater the fraud Intended, the more partlcular the parties to it 
often are to proceed according to the strictest forms of law." 

But where, as hc.-e, the man who in due form sells that which may 
be much, in considération of that which is very little, is upwards of 
40 years old, of good éducation, well to do according to any reason- 
able standard of expenditure, and under no other coercion than that 
of his own bad habits, we are still agreed that to such a man the doc- 
trine of catching bargains has no application, and neither by reason 
nor authority are we compelled to assist him in escaping from a pre- 
dicament of his own création.* 

[3, 4] The point that thèse plaintiflfs hâve not shown a right to sue 
a-s foreign executors under Code Civ. Proc. § 1836a, is without sub- 
stance. The reason for a foreign executor's inability to sue is not 
that the court cannot hear him, but that he is officially confined to his 
own jurisdiction. When that disability is removed by the Legisla- 

2 The cases on this subject are, we think, ail collated in 11 Corpus Jurls, 
p. 32. See, also, the earlier view that the doctrine is one priniarlly for the 
beneflt of "an heir expectant." Bouvier's Law Dictionary (12th Kd.) sub nom. 
"Catching Bargains." 

» See the treatment of a not dlsslmilar transaction with a much younger 
man, per Justice (then Vice Cliancellor) Pitney, In Dlson v. Bentley, 68 N. J. 
I<lq. 124, 59 Atl. 1036. The piirehasers were the same men who as New York 
Finance Company dealt wlth Braker, 
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ture, he may address any court sîttîng withiri the territorial area of 
législative power. Thus. the statute of New York in effect entitles 
thèse plaintiffs as nonresidents to Sue in the courts of the United 
States. It was so held under similar circumstances in Beaumont v. 
Beaumont (C. C.) 144 Fed. 288. That the production and filing of 
the exemplification of letters reqûired by the statute is a condition sub- 
séquent to suit, and may be complied with at such time as the court 
permits, was decided in respect of this particular statute in Lecou- 
turier v. Ickelheimer et al. (D. C.) 205 Fed. 683, which décision we 
approve. 

[5] In respect of Ritchey's effort to exclude Provident Company 
et al. from ail participation in this fund, we are of opinion that the 
original transfer by way of collatéral security to Wood, deceased, 
was not a "forgery." Counsel seems to use that word rather to in- 
dicate invalidity than to accuse of crime, and such invalidity rests 
wholly upon the admitted or proven fact that an instrument bearing 
date March 5, 1902, was neither created nor delivered until July 5, 
1903. But a forgery (irrespective of any statute) consists essentially 
in the false making or material altération of a writing which, if gen- 
uine, would be of légal efficacy, and of doing this with intent to de- 
fraud. We find as facts that there was no intent to defraud, and that 
nothing was falsely made. The erroneous date was no more than a 
draftsman's error, which has donc no one any harm. Nor did this 
document even purport to minimize or interfère with any rights in or 
belonging to Banes at the date when it took efïect, to wit, its delivery 
on July 5, 1903. 

[6] The absolute conveyance to Wood's executors of 1912 did not, 
and did not purport to, extinguish the rights obtained by Wood through 
his note and the accompanying agreement of hypothecation. It at- 
tempted to make the executors absolute owners of any $20,000 that 
might accrue under the sixteenth article of the Braker will ; but it did 
not in the least afifect their position as pledgee in respect of the fif- 
teenth article. The attempt was idle, because of the earlier assign- 
ment to Banes ; but Ritchey surely cannot complain of that.* 

Nor can it be held that Wood's executors unwittingly surrendered 
what they already had, in considération of something of no worth 
after the transfer to Banes of 1907. 

[7] The New York statute permitting and regulating recording of 
assignments of the interests in estâtes is not rétroactive. Such is the 
gênerai law ; it was so held in respect of deeds in this state. Jackson 

* The collatéral assignment to Wood (erroneously dated March 5, 1902) be- 
glns with a récital to the effect that Braker had sold to the Finance Company 
hls Interest under the sixteenth article of the will to the extent of $20,000 ; 
and then in the habendum clause assigns to Wood ail the "estate, right. tltle, 
and Interest" of the Finance Company in the estate of Braker, deceased. In 
point of fact the Finance Company had an estate under the Braker wlU in 
respect of both the fifteenth and sixteenth articles thereof. The plaintiffs 
pleaded a right to be reimbursed ont of the funds arlslng under both articles. 
As neither in pieading nor by argument has it been asserted that the convey- 
ance by way of pledge was limited by the récital aboyé mentioned, we do not 
advert to the point. 
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V. Chamberlin, 8 Wend. (N. Y.) 620. It follows that, the transfer 
by Braker to the Finance Company having been absolute and valid, 
the conveyances of parts thereof made before the existence of a re- 
cording act are enforceable in the order of time of making, and that 
the decree of the court below was substantially right. It is therefore 
affirraed, with one bill of costs to the appellees, to be assessed against 
hoth appellants.* 



GILSON et al. v. UNITED STATES. 

(Circuit Court of Appeals, Second Circuit May 14, 1919.) 

No. 215. 

1. Ceimiiîai, Law <g=9825(2) — Insi-buctions — Nécessité of Requests. 

Instruction In a conspiracy case that commission of one of the overt 
acts alleged by one or more of défendants would sustain a conviction, etc., 
héld not erroneous, because authorizing a conviction on an overt act not 
proven, or committed by a codefendant who had been acquitted, where 
no further instruction was requested. 

2. Ceiminal Law <®=»1059(1) — Revibw — Exceptions in Lower Court. 

In a conspiracy case, exception to part of charge stating it would be suf- 
flcient if any one or more of alleged overt acts was established held in- 
sufflcient to ralse on writ of error question that charge allowed a convic- 
tion based on overt act not proven, or committed by a codefendant who had 
been acquitted. 

S. Ceiminal Law <S=844(1) — Instbuciions — Exceptions. 

Exception to charge in criminal case must be spécifie, and not gênerai. 

4. Ceiminal Law <S=3l048 — Ereobs Not Eaised by Exception. 

While plain error not raised by exception may be noticed on appeal, 
right to do so will not be exerclsed, unless it is évident that serious in- 
justice will otherwlse resuit. 

5. Ceiminal Law <S=»1056(1) — Eeeob Not Raised by Exception — Insteuc- 

TIONS. 

Any error in an Instruction în a conspiracy case, clalmed to permit 
jury to consider unproven overt acts, does not authorize a reversai, in 
absence of an exception, where numerous overt acts were established by 
évidence. 

6. CoNSPiEACT <S=»47 — Evidence — Sufficibnct. 

. Indirect évidence regarding defendant's participation In a conspiracy 
to defraud United States, by substituting inferior materials in army 
service hats, held to sustain a conviction. 

7. Ceiminal Law <ê=9ll59(2)— -Review — Questions of Fact. , 

Where record in a criminal case contains sufflcient évidence on part of 
prosecution to require submission to jury, any reasonable doubt raised by 
accused's évidence is solely for jury, and will not be re-examined by ap- 
pellate court. 

B As the fund in the trustee's hands is large enough to pay both the Banes 
and Wood notes, with interest, and leave a surplus to Ritchey, we leave un- 
noticed, as merely académie, the Inquiry whether Ritchey, as Banes' assignée, 
could not be compelled to stand whoUy upon his assignment of 1907, instead 
of his note plus the assignment of 1907. The court below regarded the 1907 
Instrument as of no effect at ail for lack of considération. It is certainly ar- 
guable that the Finance Company could glve away what they owned absolute- 
ly, and that they in efCect did so; but, as the fund is ample, the order of pay- 
ment becomes ImmateriaL 
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In Error to the District Court of the United States for the South- 
ern District of New York. 

Arthur C. Gilson and Thomas J. Duffy were convicted of conspir- 
ing to defraud the United States, and they bring error, Affirmed. 

The indictment Is against numerous persons and corporations for a con- 
spiracy (Crlminal Code [Act March 3, 1909, c. 321] § 37, 35 Stat. 1096 [Comp. 
St. § 10201]) to defraud the United States. It was charged and proven that 
several Arma and corporations (whose names are of no importance) contracted 
with the United States, through proper oflttcers of the War Department, to 
make about a million "service hats" for army use. The several contracts call- 
ing for this- quantity of headgear were made at divers times betvyeen June, 
1916, and June, 1917; that is, both before and after the déclaration of war 
by the United States against Germany. The indictment having been severed as 
to some of the défendants, the earller contracts became unimportant, when 
Gilson and Duffy, with two other men, were tried. 

Many, if not most of the hats contracted for were made at two factories ; 
one in PeeksUill, N. T., and the other in New Jersey, Gilson was an employé 
of the United States and inspecter at the Peekskill factory; DufÊy was 
similarly employed and stationed at the New Jersey establishment. Thelr 
duties were to see that the United States got what it had contracted for, and 
particularly that the said "service hats" were made of the material (vlz. the 
hair or fur of certain specifled animais in certain deflnite proportions) agreed 
on in contract and spécifications. The two men who were tried with Gilson 
and DufCy were employés of one or the other of the factories above named. 

The fraud alleged to hâve been the objeet of the conspiracy, and actually 
perpetrated according to the évidence, consisted in substituting inferior hair 
or fur, or déficient quantitles of the more expensive qualities of hair, in that 
mixture of divers sorts of commercial hairs whlch, when felted, makes "hat- 
bodies." The resuit of the fraud was a hat cheaper than, and inferior to, 
that contracted and pald for. 

The évidence for the prosecutlon tended to show that one John J. Slattery, 
named as a défendant in the indictment, but who died before trial, was the 
man most actively concerned in, if not the originator of , this scheme of fraud. 
He went from one factory to the other, giving directions or making arrange- 
ments for the préparation of the inferior hair mixtures above referred to. It 
was not contended below, nor is it argued hère, that the fraud did not occur. 
The défense of the four men tried was that they were no parties to the 
scheme, were not aware of any wrong, and were therefore not conspirators with 
Slattery, deceased, or any one else, 

Of the four défendants tried, two were acquitted ; Gilson and Duffy were 
convicted, and brought this writ. 

Harrison P. Lindabury, of Newark, N. J., for plaintiffs in error. 
Francis G. Cafifey, U. S. Atty., and Frank M. Roosa, Sp, Asst. U- 
S. Atty., both of New York City. 

Before WARD, ROGERS, and HOUGH, Circuit Judges. 

HOUGH, Circuit Judge (after stating the facts as above). The in- 
dictment charges as overt acts eight several happenings occurring at 
sundry dates between June 26, 1916, and October 1, 1917. None of 
the overt acts alleged to hâve taken place in 1916 were proven; most 
of those not proven being appropriate (if at ail) only in respect of the 
défendants as to whom there had been a severance. 

[1-3] In his colloquial charge the learned trial judge called the 
attention of the jury to the fact that the indictment set forth "some 
eight overt acts." He described certain of the overt acts af presaid as 
to which évidence had been given, and further stated: 
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"If one of thèse overt acts was performed by one of the parties, or one or 
more of the parties, then that Is Bufflclent under the statute, provldlng you flnd 
there is a conspiracy, to make out the crime as charged." 

He also sai3: 

"If any of thèse overt acts that I hâve called your attention to, and such 
others as you may flnd from the évidence hère, were performed by any of 
the défendants after the conspiracy had been entered into and during the 
llîe of the conspiracy, then, gentlemen, that overt act is binding upon them 
ail, because that you may say vras an act in furtherance of the conspiracy." 

At the close of the charge counsel for the plaintiiïs in errer took 
this exception : 

"I désire to except to that part of your honor's charge in which you said 
that it will be sufficient for the purpose of the charge, as against thèse défend- 
ants, if any one or some of the overt acts alleged in the indictment is es- 
tablished." 

It is now asserted that under this charge Gilson and Duffy may 
hâve been convicted of a conspiracy without the jury's finding as a 
fact the commission of an overt act by any conspirator; and this is 
said to foUow from the generality of the court's language, which left 
the jury to fasten upon some overt act that had not been proven, or 
one performed by a codefendant who was acquitted, as a means or 
ground for convicting Gilson and Dufify or one of them. 

On due request the trial judge might, and doubtless would, hâve 
descended into greater particularity in respect of the ôvert acts charged 
and proven. But as a gênerai proposition of law the charge was so 
plainly right as to need no justification; and in so far as it was in- 
sufficient, or too gênerai in respect of this particular case or thèse 
particular défendants, the exception did not fairly or at ail direct the 
attention of the court to the insufficiency now complained of. The 
exception was not sufficiently definite to call the court's attention to 
the particular matter objected to, and give opportunity to correct it. 
Hindman v. First National Bank, 112 Fed. 931, 50 C. C. A. 623, 
57 L. R. A. 108. It is the rule that an exception must be . spécifie, and 

not gênerai (Morse v. Tillotson, 253 Ped. 340, C. C. A. , 1 

L. R. A. 485), and there is no différence on this point between the civil 
and criminal side of the court. 

[4, 5] While a plain error as to which no exception is taken may 
be and often has been noticed by this court, our right so to do "will 
not be exercised, unless it is évident that very serious injustice will 
resuit ; the right is not lightly to be invoked, in either a criminal or a 

civil case." Gruher v. United States, 255 Fed. 478, C. C. A. . 

In this instance no injustice was done The évidence was such as to 
require the submission of the case to the jury, and it is in our opinion 
a very far-fetched suggestion that the jury might hâve attached im- 
portance to an unproved overt act, when there were so many (far more 
than the indictment number) of overt acts amply shown by the évidence 
submitted to them. 

Much reliance is placed by plaintiffs in error upon Nash v. United 
States, 229 U. S. 373, 33 Sup. Ct. 780, 57 L. Ed. 1232. That case arose 
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under the Sherman Act (Act July 2, 1890, c. 647, 26 Stat. 209 [Comp. 
St. §§ 8820-8823, 8827-8830]), and the jury were charged to "con- 
sider carefully ail the means which the indictment charges" to pro- 
duce the condition or act denounced by the statute. We think the 
différence between such an instruction as this and the caref ul référence 
of the court below to the overt acts proven is apparent. 

In various forma the plaintiffs in error assert that there was no évi- 
dence or no sufficient évidence of a conspiracy on their part. 

[6] It was undoubtedly a fair question for the jury whether Gilson 
and Duffy were or were not guilty of no more than stupidity, igno- 
rance, or neglect of duty, or whether they knowingly and willf ully as- 
sisted in the scheme of Slattery, deceased, to defraud the United 
States. The évidence on this point was necessarily indirect, as it near- 
ly always is in conspiracy causes. Very rarely do conspirators make 
an explicit written, or even oral, statement of the nature and object 
of their agreement. 

[7] The jury rendered verdict against thèse plaintiflfs in error, no 
reasonable doubt was found, and we are not authorized to re-examine 
that question. The record contains sufficient évidence on the part 
of the prosecution to require submission to the jury; such reasonable 
doubt as might hâve been generated by the évidence for the accused 
was for the jury alone. Looker v. United States, 240 Fed. 932, 153 
C. C. A. 618. 

Tudgments affirmed. 



WILLIAMS V. EDWARD GILLEN DOCK, DEBDGE & CONSTRUCTION CD. 

(Circuit Court of Appeals, Slxth Circuit June 30, 1919.) 

No. 3256. 

1. Navigable Watebb <S=»19 — Obstbuctions — Dutt. 

Any one placlng an obstruction sucli as a breakwater In a navigable 
lake outside of a mueh-used harbor is bound to exercise reasonable care for 
the safety of ail persons making use of the harbor, and such duty re- 
quires the placlng and malntaining of a suitable wamlng llght at night. 

2. Négligence <S=>55 — Conteactors — Liabilitt of Owner. 

Af ter a contractor bas tumed over the work and it bas been accepted by 
the owner, the contractor incurs no further liabllity to third persons; 
the responslbllity for malntaining it and of givlng notice or wamlng of 
dangers being then shifted to the owner. 

3. Navigable Watees <S=19 — Contbactobs — Liabilitt of Owner. 

The United States government, which engaged a contractor to construct 
a breakwater outside the Cleveland harbor, held to bave accepted the sec- 
tion of the breakwater already constructed, so that the contractor was 
not llable for the death of one on a vessel which Struck the breakwater, 
due to the absence of wamlng lights. 

4. Evidence <S=»245 — Admissions — Statements of Government Engineeb. 

In an action against a contracting company, which was building a 
breakwater for the government, évidence that the govemment engineer in 
charge of the work, after the accident, stated that the government was 
malntaining a llght on the end of the breakwater for the accommodation 
of the défendant, is admissible only for the purpose of Impeachlng the tes- 

^s9For other cases see saine toplc & KSY-NUMBEK in ail Key-Numbered Digests & Indexes 
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timony of the government englneer that the section of the breakwater 
againat whlcli the vessel coUided had been accepted by the govemmen't, 
etc. 

In Error to the District Court of the United States for the East- 
ern Division of the Northern District of Ohio ; John M. Killits, Judge. 

Action by Kathryn Williams, administratrix of the estate of G. A. 
Williams, deceased, against the Edward Gillen Dock, Dredge & Con- 
struction Company, a corporation. There was a judgment for de- 
fendant, and plaintiflf brings error. Affirmed. 

S. H. Holding, of Cleveland, Ohio, for plaintiff in error. 
H. D. Goulder and Thos, H. Garry, both of Cleveland, Ohio, for 
défendant in error. 

Before KNAPPEN and DENISON, Circuit Judges, and WEST- 
ENHAVER, District Judge. 

WESTENHAVER, District Judge. Plaintiff in error, also plain- 
tiff below, brought this action to recover damages for the wrongfui 
death of one G. A. Williams. A trial to a jury was had, and after ail 
the testimony for both sides had been introduced the District Court, 
on motion, directed a verdict for the défendant. This action of the 
court below is the only error assigned. 

The décèdent was an employé on a lake steamer named Junior. 
This steamer on the night of May 9, 1915, between 11 and 12 o'clock, 
as it was entering Cleveland harbor, struck against the inside corner 
of the east end of the breakwater. As a resuit the boat sank and the 
décèdent was drowned. This collision of the steamer with the break- 
water, it is contended, was due to the absence of any light on or near 
its east end, and on this hearing counsel for both parties make the 
answer to the question involved to turn on whether or not the duty 
rested on the défendant to maintain such a light. 

The défendant on July 2, 1914, had made a contract with the proper 
engineering officer of the United States government to complète the 
construction of 6,601 feet of the east breakwater extension of the 
Cleveland harbor, including the east end against which this steamer 
collided. This work was divided into seven sections, numbered from 
west to east and from 1 to 7, inclusive; the first six sections being 
each 1,000 feet in length, and the seventh 601 feet in length. Thèse 
sections were to be constructed in the order given, from west to east, 
and work was prohibited on more than two sections in advance of 
the completed superstructure, except by spécial permission of the en- 
gineer in charge. This engineer, however, directed that the work first 
to be donc should be the completion of the east end in the inverse 
order stated. By December 1, 1914, not less tlian 1,800 feet at that 
end was completely finished, and in such a manner that no further 
work or labor was required thereon by the défendant under its con- 
tract. The contract also provided that acceptance would be made by 
the engineer on the written request of the contractor, when a contin- 
uons length of 100 feet had been completed, as was required, and to 
his entire satisfaction. A request was made of the engineer in charge 
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for an acceptance o£ the 1,800 feet thus completed, and December 16, 
1914, the engineer certified in writing that 1,800 linear feet at the east 
end had been satisfactorily completed and that the same was thereby 
accepted. 

The contract also required défendant to maintain at its own ex- 
pense lights and signais required by the engineer or by the régulations 
of the United States Lighthouse Board. The régulations of the United 
States Lighthouse Board were not introduced in évidence, and the 
record does not indicate clearly what spécifie requirements, if any, the 
engineer in charge made as to lights during the period of construction. 
A gas buoy light was, however, maintained by the défendant at the 
east end of the breakwater from the time it began work until about 
December 1, 1914, when ail construction work on the breakwater was, 
owing to weather conditions, suspended for the seàson. The de- 
fendant then removed its gas buoy light and stored it on the United 
States government pier in the Clevelandharbor. Maj. P. S. Bond, 
the government engineer in charge of this work, established, upon the 
removal of the gas buoy, a light on the east end of the breakwater. 
An upright pôle with a cross-arm was erected, with devices to raise 
and lower the light. Thereafter, and until the lake was frozen over, 
and again as soon as the ice disappeared in the spring, the engineer, 
and subordinate employés under his direction and control, maintained 
and took care of this light. 

The évidence tends to show that on the afternoôn of May, 9, 1915, 
at about 3 o'clock, thèse employés filled the lamp, lighted it, and plac- 
ed it in position ; but, in our opinion, there was sufficient évidence to 
go to a jury tending to show that during the night, and preceding the 
l^me of the accident, it was not lighted or burning. 

[1] No question seems to be made by counsel for défendant that 
if, on thèse facts, a duty rested on défendant to maintain this light 
after the acceptance by the engineer in charge of the east 1,800 feet 
of the breakwater, the issues should hâve been submitted to the jury. 
This is also our opinion. The lake at this point was used more or 
less by ail kinds of craft plying to points east of Cleveland to enter 
and leave the harbor. This use of the lake at this point was known 
to the engineer in charge and to the défendant and its servants. A 
légal duty, according to well-settled principles of law and numerous 
cases, was thereby imposed upon any one constructing an obstacle in 
water thus used to exercise reasonable care for the safety of ail per- 
sons making use of the harbor, and this duty obviously required the 
placing and maintaining of a suitable warning light. Casement v. 
Brown, 148 U. S. 615, 623, 13 Sup. Ct. 672, 37 L. Ed. 582; Harrison 
V. Hughes (D. C.) 110 Fed. 545, approved and affirmed on appeal 
(3 C. C. A.) 125 Fed. 860, 60 C. C. A. 442; Wright & Cobb Lighter- 
age Co. V. Snare & Triest Co. (3 C. C. A.) 239 Fed. 482, 152 C. C. A. 
360. Défendant, however, contends, and the court below held, that 
after the completion and acceptance by the engineer in charge of the 
east 1,800 feet no further duty or obligation rested upon it to guard 
Dr protect that end by a warning light, but that ail duty in that behalf 
became thereafter the obligation of the owner, and that in point of f act 
258 F,.— 38 
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the owner, through its proper officer, assumed this obligation and un- 
dertook to perf orm it. 

[2] The gênerai rule of law, subject to certain exceptions net now 
material to note, is that, after the contracter has turned over the work 
and it has been accepted by the owner, the contracter incurs no fur- 
ther Hability to third persons by reason of.the condition of the work, 
but the responsibility for maintaining it and protecting third persons 
against danger therefrom, or the use of it in a defective condition, or 
failing to give notice or warning of dangers to be apprehended from 
its existence, is then shifted to the owner. This rule of law does not 
seem to be disputed; in fact, counsel for both parties cite and rely 
in part on the same cases. See Salliotte v. King Bridge Co. (6 C. C. 
A.) 122 Fed. 378, 381, 58 C. C. A. 466, 65 h. R. A. 620, writ of cer- 
tiorari denied 191 U. S. 569, 24 Sup. Ct. 841, 48 L. Ed. 306; Thorn- 
ton V. Dow, 60 Wash. 622, 111 Pac. 899, 32 L. R. A. (N. S.) 968, and 
note; Philadelphia, etc., Railroad Co. v. Philadelphia, etc., Towboat 
Co., 23 How. 209, 16 L. Ed. 433; Richards v. O'Brien, 1 Ga. App. 
111, 57 S. E. 907; Erie & Western Transportation Co. v. City of Chi- 
cago, 178 Fed. 42, 101 C. C. A. 170. 

[3] The considérations relied on by plaintiff to take the présent 
case without this gênerai rule are, as we understand them, that the 
defendant's construction contract is an entire contract; that the obli- 
gation required thereby and also by the gênerai rules of négligence 
law to maintain signais and lights, such as were required or necessary 
in the interest of the safety of third persons, continued until the con- 
tract was perf ormed in its entirety ; that the work had not been fully 
completed, turned over, and accepted; and that the completion and 
acceptance of the east 1,800 feet only, even if authorized, did not bring 
défendant within the protection of the gênerai rule above stateo. 
Thèse contentions are supported by invoking the gênerai rules of law 
as to what is an entire contract, and certain provisions of this contract, 
the most material of which are cited in the margin.^ 

1 17. Papments. Payments wlll be made monthly on estimâtes of such stone 
as has been placed In the work In accordance with the spécifications and not in- 
cluded In any prlor estlraate, except that ten (10) per cent. o( the amount of 
each estimate will be retained until the contract work Is flfty (50) per cent, 
completed, after whlch the amount of reserve wlll reraain unchanged until the 
full completion of the contract. 

22. Changes. No changes in the character of the materla), or workmanship 
herein descrlbed wlll be permitted, unless specially authorized by the englneer. 
Should it be found désirable to materlally modify or change the plans or de- 
signs of the work, such modification or changes must be embodied In a supple- 
mentary contract with the consent of bondsmen, and must receive the approval 
of the Secretary of War, before becoming effective. 

29. Order of Work. The work wlll be divlded into sections 1,000 feet In 
length. Thèse sections will be constructed in order from west to east, as far 
as the funds provlded will fully complète. Work wlll not be permitted In more 
than two sections In advance of the completed superstructure, except by spécial 
permisslo^ of the englneer. 

30. Acceptance and ResponaibiUty. The contracter will be held responsible 
for and required to maintain and repalr the work until it has been accepted 
by the en^neer In wrlting. Such acceptance wlll be made by the englneer 
on the written request of the contracter, as follows: Each length of 100 feet 
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We hâve examined thèse provisions and hâve duly weighed the con- 
sidérations urged upon us. The change in the order of con':tructing 
the sections is, in our opinion, within the authority of the engineer and 
permitted by the terfns of the contract. The engineer in charge is by 
the contract itself defined to be the contracting officer. He is express- 
ly authorized to make such minor changes in exécution of the work 
to be donc as in his judgment may be necessary or expédient to carry 
eut the intent of the contract, provided that the unit cost is not there- 
by increased. The modifications or changes which he may not make, 
without a supplementary contract consented to by the contractor's 
bondsmen and approved by the Secretary of War, are such as mate- 
rially modify or change the plans or designs or increase the unit cost 
of the work. A change in the order in which the sections were to be 
constructed is not a change of the plans or designs and does not in- 
crease the unit cost. It is, on the contrary, a minor change in the ex- 
écution of the work to be donc under the spécifications. The change 
was, in the judgment of the contracting officer, expédient in order to 
lessen the danger of an unfinished obstacle to navigation below the 
surface of the water at the east end of the breakwater. 

An acceptance by him of a part of the work, when completed ac- 
cording to the requirements of the contract and to his satisfaction, is 
also expressly authorized and is not outside of his authority. Each 
completed length of 100 feet may be accepted. The severance of such 

contlnuously from the western end, when the same bas been completed as here- 
In provided and to his entlre satisfaction. 

The eontraetor will be required to maintaln at his own expense, the lights 
and signais required by the régulations of the United States Lighthouse Board, 
or by the engineer. 

35. MiTior Modifications. The right is reserved to make such minor changes 
in the exécution of the work to be done under thèse spécifications as, in the 
judgment of the contracting officer, may be necessary or expédient to carry out 
the intent of the contract: Provided, that the unit cost to the contracter of 
doing the work shall not be increased thereby, and no Increase In unit prlce 
over the contract rate shall be paid to the contracter on account of such chang- 
es. No change which will materlally affect the cost of doing the work will be 
made and no greater or lesser unit price than the contract rate will be paid, 
except upon formai written agreement between the parties, approved by the 
Chief of Bngineers and the Secretary of War, as provided in the form of con- 
tract to be entered Into. 

7. If at any time during the prosecution of the work, it be found advanta- 
geous or necessary to make any change or modification in the proJect, and thls 
change or modification shalV Involve such change in the spécifications as to 
character and quantity, whether of labor or material, as would either increase 
or diminish the cost of the work, then such change or modification must be 
agreed upon in writing by the contracting parties, the agreement setting forth 
fuUy the reasons for such change, and giving clearly the quantlties and priées 
of both material and labor thus substituted for those named in the original 
contract, and before taking efCect must be approved by the Secretary of War : 
Provided, that no payments shall be made unless such supplemental or modl- 
fled agreement was signed and approved before the obligation arlslng from 
such modification was Incurred. 

10. Until final inspection and acceptance of, and payment for, ail of the 
material and work herein provided for, no prior Inspection, payment, or act 
Is to be construed as a waiver of the right of the contracting oflicer to reject 
any defective work or material or to requlre the fulfillmeut of any of the 
terms of the contract. 
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an accepted portion îs thus duly authorîzed, regardless of whether the 
contract itself is entire or divisible. The force and efïect of this ac- 
ceptance is not, in our opinion, controlled or modified by the réserva- 
tion of a part of the contract price or the right reserved thereafter 
and prior to full completion and payment to reject defective work or 
material, or to require the fulfilling of any of the terms of the con- 
tract. This view of the terms of the contract makes unnecessary any 
discussion of the cases relating to the power and authority of the en- 
gineer to change or waive the provisions of a contract. This accept- 
ance was accompanied by a taking of possession of the east 1,800 
feet, so far as possession can be taken of such a structure. This pos- 
session was accompanied by the assumption thereafter by the engineer 
in charge of the owner's duty and obligation of constructing and main- 
taining a waming light. Nothing thereafter remained to be done by 
the contractor on this east 1,800 feet, and, in point of fact, it thereaft- 
er neither did nor was required to do anything. The contractor did 
not thereafter fail to comply with any requirement of the engineer 
for maintaining a waming light. 

The duty imposed by this contract to maintain a warning light is 
no greater than the common-law duty. It becomes unnecessary, there- 
fore, to consider whether or not provisions in a construction contract 
for the safety of third persons are available to them as supporting an 
action based on négligence. For discussion of this proposition see the 
following: Consolidated Coal Co. v. Knickerbocker Co. (D. C.) 200 
Fed. 840; Harrison v. Hughes (D. C.) 110 Fed. 545, affirmed 125 
Fed. 860; Styles v. F. R. Long Co., 67 N. J. Law, 413, SI AtJ. 710, 
on second appeal 70 N. J, Law, 301, 57 Atl. 448; Williams v. Still- 
well, 88 Ala. 333, 6 South. 914; Earl v. Lubbock [1905] 1 K. B. 253. 
The final solution of the question involved turns, in our opinion, on 
whether or not the contractor had fully performed his contract as to 
the east 1,800 feet, and whether or not it had been turned over to and 
accepted by the owner and possession and control thereof taken by 
the owner. Ail this had been done, and, in our opinion, with proper 
authority and without violating any provision to the contrary. 

[4] Two other considérations are urged by plaintiff which call for 
brief comment. Three witnesses testify that after the accident they 
called on Maj. P. S. Bond, the engineer in charge, and that he stated 
to them that the govemment was maintaining a light at the east end 
of the breakvvater, for the accommodation of the défendant. Maj. 
Bond dénies having said that the light was maintained for the accom- 
modation of the défendant and testifies that in point of fact, this 
east end had been accepted and taken over, and that the light was 
being maintained by him or his employés on behalf of the government. 
Inasmuch as Maj. Bond was not, when making this stateraent, an 
agent or ofïicer of the défendant, this évidence was admissible only for 
the purpose of impeaching his testimony and goes only to its weight. 
Even if it should be regarded as so weakening his testimony as to jus- 
tify entirely disregarding it, there still remains the supporting testi- 
mony of two witnesses to the same efïect and none in conflict with it. 

When défendant resumed construction work on thé other sections 
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about May 21, 1915, 12 days after the accident, this gas buoy light 
was, at the request of Maj. Bond, towed by the défendant from the 
government pier to the east end of the breakwater and anchored there. 
During this time the government was constructing a pier for a har- 
bor light at that point. It remained in this position until a date some 
time later than the final completion and acceptance of the remainder 
of the breakwater. Maj. Bond says that the gas btioy light while there 
was maintained by the défendant, whereas defendant's witnesses say 
that it was placed there as a loan to the government at the request of 
Maj. Bond, who oflfered to pay the expense. This buoy, when once 
charged with gas, burns for a period of some 300 days at an estimated 
expense of 15 cents a day. We do not find in thèse statements any- 
thing which modifies or controls the conclusion already expressed. 
Even if the jury would hâve been warranted in drawing the inference 
that the gas buoy was replaced because required by the engineer under 
the authority of the contract, this would not control the status exist- 
ing after the original acceptance and taking possession and control, 
which continued up to and until after the accident. 
The judgment of the lower court is affirmed. 
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(Circuit Court of Appeals, Elghth Circuit. April 28, 1919.) 

No. 5207. 

PosT Office ®=32 — Fées — Obscène Lettees. 

lu a prosecutlon for mailing an obscène, lasdvious, and filthy letter, con- 
trary to Criminal Code, § 211 (Comp. St. § 10381), the letter itself must di- 
rectly or indirectly disclose its evil character, and it is Improper to allow 
the jury to convict for an undisclosed, unexpressed Intent in the mind of 
accused. 

In Error to the District Court of the United States for the Western 
District of Missouri ; Arba S. Van Valkenburgh, Judge. 

R. B. Sales was convicted of mailing an obscène, lascivious, and 
filthy letter, contrary to Criminal Code, § 211 (Comp. St. § 10.381), and 
he brings error. Reversed and remanded for new trial. 

W. B. Dickinson, of Buflfalo, N. Y., for plaintiflf in error. 
Sam O. Hargus, Asst. U. S. Atty., of Kansas City, Mo. (Francis M. 
Wilson, U. S. Atty., of Kansas City, Mo., on the brief ), for the United 

States. 

Before HOOK and CARLAND, Circuit Judges, and AMIDON, 
District Judge. 

HOOK, Circuit Judge. The plaintiff in error was convicted of 
mailing an "obscène, lascivious, and filthy" letter, contrary to section 
211 of the Criminal Code (Act March 4, 1909, c. 321, 35 Slat. 1129 
[Comp. St. § 10381]), and brings the case hère for review. 

^s»For other cases see samo toplc & KEY-NUMBBR in ail Key-Numbered Digesta & Indexes 
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The letter need not be set forth. The trial court charged the jury 
that "it is not contended that the letter contains in itself filthy or in- 
décent terms or expressions" ; that they need not be confused if, upon 
examining it in the jury room, they would say, "I don't see anything 
dirty or filthy about that" ; also that the question was of its gênerai 
intendment and purpose. But in discussing "purpose" and "motive" 
the court did not confine the jury to the letter, but expressed itself so 
broadly that it left them at liberty to convict for an undisclosed, un- 
expressed intent in the mind of the accused, and we think it not un- 
likely that the verdict came the latter way. The door was open for the 
jury to draw an inference that there was an ulterior purpose in the 
mind of the accused, which brought him within the law, regardless of 
the language of the letter. 

It is not enough that a letter or publication be offensive to the feel- 
ings or the pride of those into whose hands it may come. Considéra- 
tions of caste or social position do not enter into the law. The evil 
character of the letter or publication declared nonmailable by the 
clause of the statute under considération must be reasonably apparent 
or discemible on its face. It need not be in particular words, but 
may appear in the structure of the sentences, and either directly or in- 
directly by innuendo or suggestion, or in the thought conveyed. Dun- 
lop V. United States, 165 U. S. 486, 17 Sup. Ct. 375, 41 L. Ed. 799, 
involved newspaper publications of the latter character. Instances 
of suggestive letters held to offend the statute may be found in Parish 
v. United States, 159 C. C. A. 258, 247 Fed. 40, and United States v. 
Moore (D. C.) 129 Fed. 159. We approve of those décisions. But 
we know of no case under this clause of the statute in which it has 
been held that, if the letter or publication in itself is not objectionable, 
an undisclosed motive or intent of the writer may be found to convict 
him. In Knowles v. United States, 95 C. C. A. 579, 170 Fed. 409, we 
held that a good motive was no défense to an evil publication. The 
converse is measurably true. If an undisclosed evil motive or intent 
can bring within the statute a letter or publication that is innocent 
and mailable upon its face, convictions could be sustained in cases 
of simple newspaper "want ads," upon proof of an evil "ultimate pur- 
pose, motive, or intent" in the mind of an advertiser or publisher who 
employed the mails. Doubtless that would be a proper rield for lég- 
islation, but we do not think the statute before us goes so far. 

Cases like Grimm v. United States, 156 U. S. 604, 15 Sup. Ct. 470, 
39 L. Ed. 550, and De Gignac v. United States, 52 C. C. A. 71, 113 
Fed. 197, are not in point. They arose under the clause of the statute 
making nonmailable any written or printed card, letter, circular, etc., 
giving information directly or indirectly where, how, or from whom 
certain articles might be obtained. There a letter may hâve a per- 
fectly clean face, and yet its mailing be a violation of the law. 

The sentence is reversed, and the cause remanded for a new trial. 
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EADBR V. STAB MILL & ELEVATOR CO. et aL 

PATTON V. SAMB. 

In re GAGE ROLLER MILLS. 

(Circuit Court of Appeals, Eightli Circuit. April 12, 1919.) 

Nos. 5286, 5291. 

1. JuDGMENT <S=678(1) — CONCLUSIVENESS — Deceee Bstabushino Lien — Er- 

FECT AS To Trustée in Bankruptcy— Estoppel. 

A decree against a corporation, which was subsequently adjudicated a 
bankrupt, establisliing and forecloslng a veudor's lien on real estate, 
estops tlie bankrupt, Its trustée, and gênerai creditors from assertiug or 
maintaining, not only every matter offered, but also every admissible 
matter that mlght bave been offered, in tbe foreclosure suit to defeat the 
plaintiff's claim. 

2. Bankeuptcy <S=>198 — Liens — Liens Dissolved bt Bankruptcy. 

A vendor's lien on property of a bankrupt, although established by a de- 
cree rendered within four montlis prior to the bankruptcy, is not one ob- 
tained through légal proceedings, and is not defeated by Bankruptcy Act 
1898, § 67 (Comp. St. § 9651). 

3. Estoppel <g=398(l) — Acts of Coepobation — Estoppel of Stockholdees. 

A stockholder of a corporation, who beld a valid vendor's lien on ics 
real estate, held not estopped by the fact that he was a stockholder from 
asserting such lien as against a vold mortgage, which the corporation at- 
tempted to make without his knowledge. 

4. Moetgages <S=»151(6) — Vendoe's Lien — Rights as Against Thied Pab- 

TIES. 

Under Bev. Laws 0kl. 1910, § 3847, givlng a vendor's lien for unpaid 
purchase money subject to the rights of purchasers and incumbrancers in 
good faith, the lien of a vendor to a corporation held not displaced by an 
agreement by the corporation, made before It obtained the deed and witn- 
out the vendor's knowledge, to glve a mortgage to another, who did not 
know uor Inquire as to the condition of the title. 

5. Liens <S=522 — Abandonment of Lien — Evidence to Establish. 

The légal presumption is that one who has a légal and équitable lieu 
on property Intends to maintaln and enforce it, and his abandonment 
thereof may not be adjudged without clear and convincing évidence of his 
intention to abandon. 

6. Estoppel ©=52 — Equitable Estoppel — Essential Eléments. 

Two of the indispensable éléments of an estoppel In pals are that (1) the 
party claiming estoppel relled upon the action of the party estopped, and 
was thereby iuduced to change his position or course, and that (2) he has 
been or will be Injured on account of that change, if the party estopped 
is permitted to pursue the course or bave the relief he seeks. 

7. Bankeuptcy <g=5l84(l) — Lien — Lâches. 

A credltor of a bankrupt, holding a vold mortgage on property, but 
which during more than a year, and whlle debts to other creditors were 
accruing, took no steps to reforra its mortgage or assert a lien, held not 
entltled to a lien as against gênerai creditors. 

Appeal from the District Court of the United States for the West- 
ern District of Oklahoma ; John H. Cotteral, Judge. 

In the matter of the Gage Roller Mills, bankrupt ; H. W. Patton, 
trustée. From an order denying a lien, G. M. Rader appeals; and 
from an order establishing a lien in favor of the Star Mill & Elevato; 
Company, the trustée appeals. Reversed on both appeals. 

$=3For otber cases see same toplc & KET-NUMBBR In ail Key-Numbered Dlgests & Indexe» 
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Frank B. Burford, of Oklahoma City, Okl. (Burford, Robertson, 
Hoffman & Burford, of Oklahoma City, Okl., and H. I,. Adkins, of 
Higgins, Tex., on the brief), for appellant Rader. 

E. Iv. Foulke, of Wichita, Kan. (J. D. Wall, of Wichita, Kan., on 
the brief), for appellant Patton. 

C. B. Leedy, of Arnett, Okl, for Star Mill & Elevator Co. 

Before SANBORN and CARI^AND, Circuit Judges, and MUN- 
GER, District Judge. 

SANBORN, Circuit Judge. The Gage Roller Mills, a corporation,^ 
was adjudged a bankrupt on June 15, 1915, upon an involuntary péti- 
tion against it filed on May 15, 1915. On May 15, 1915, it owned real 
estate upon the undivided three-fourths of which G. M. Rader claimed 
a vendor's lien for unpaid purchase money, which he insisted attached 
to it on August 4, 1913. On December 19, 1914, he had brought a 
suit against the Roller Mills for a foreclosure of this lien and a sale 
of the real estate to pay it in the district court of Ellis county, Okl.,. 
and on March 6, 1915, that court had rendered a decree in that suit, 
of the subject-matter of and the parties to which it had jurisdiction, 
to the effect that the Roller Mills was indebted to him and that he 
should recover from it $6,273.35, that this was the unpaid balance of 
the purchase money due him for this land, which the Roller Mills 
had bought of him and Elden Carper, that he had a vendor's lien for 
this purchase money from August 4, 1913, upon the undivided three- 
fourths of this land, which he owned and sold to the Roller Mills 
on August 4, 1913, that this lien be foreclosed, and that this undivided 
three-fourths of this land be sold and its proceeds applied to the pay- 
ment of this lien. 

Between October and December 1, 1913, the Star Mill & Elevator 
Company, a corporation, loaned to the Roller Mills $10,000, and on 
November 3, 1913, R. T. Harvey, the président of the Roller Mills, 
made, signed, and acknowledged, as président thereof, a mortgage 
upon this real estate in tiie name of that corporation as mortgagor to 
the Star Company to secure the payment of this loan, and this mort- 
gage was recorded in the office of the register of deeds on December 
11, 1913. This mortgage was not attested by the signature of the 
secretary of the corporation, or by its seal, as required by section 1187 
of the Revised Laws of Oklahoma, and was void. 

Mr. Rader presented to the bankruptcy court his claim for the al- 
lowance and enforcement of his vendor's lien upon the undivided 
three-fourths of the land for the amount of his decree of foreclosure. 
Mr. H. W. Patton, the trustée in bankruptcy of the estate of the Roller 
Mills, filed objections to any such relief. The Star Company pre- 
sented to and fîled with thë bankruptcy court a claim and application 
for the allowance to it of a secured claim and first lien upon the land 
of the Roller Mills Company for the sum of $6,264.35 and interest, 
based on its loan and mortgage. To this claim the trustée filed ob- 
jections. Pursuant to stipulations of the parties this real estate was 
sold by order of the bankruptcy court for $5,000, and the respective 
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liens and claims of the parties were transferred from the real estate to 
the proceeds thereof. 

The respective claims of the parties were tried out before the réf- 
érée and he decided: (1) That Rader had a prior and superior ven- 
dor's lien for $6,385.35 on three-fourths of the $5,000 proceeds of the 
sale of the lands ; and (2) that the Star Company had no lien upon 
any of the proceeds of the land, but was entitled to the allowance of 
a gênerai unsecured claim. Upon a review of thèse conclusions the 
court below adjudged that the Star Company held the superior lien 
upon the $5,000, and that G. M. Rader held a second and inferior lien 
thereon. Rader and the trustée appealed from this decree. 

[1] Counsel for the trustée presented many objections to the allow- 
ance against him and the unsecured creditors he represents of the 
vendor's lien of Rader. But an examination of them discloses the 
fact that they rest upon acts or omissions prior to March 6, 1915, 
when the final decree of the state court, in the suit of Rader against 
the Roller Mills, that the lien Rader claimed was valid, that it attached 
on August 4, 1913, that it be foreclosed, and that three-fourths of the 
land be sold to pay it, was rendered. If any of thèse objections ever 
were tenable, they are not available to the trustée now, because they 
arose before that decree, and might hâve been pleaded and tried in 
that suit, and, as against Rader, that decree estops the Roller Mills, 
the trustée, and the gênerai creditors he represents, who stand in the 
shoes of the Roller Mills, from asserting or maintaining, not only every 
matter ofïered, but also every admissible matter that might hâve been 
oiïered, in the foreclosure suit to sustain or defeat Rader's claim. 
Cromwell v. County of Sac, 94 U. S. 351, 352, 24 L. Ed. 195 ; Board 
of Commissioners v. Platt, 79 Fed. 567, 571, 572, 25 C. C. A. 87. 

[2] The trustée took his interest in the property subject to the final 
decree against the Roller Mills, and he has no rights or equities against 
Rader superior to those which the bankrupt had when the pétition in 
bankruptcy was filed, about two months af ter the final decree of fore- 
closure. Rader's lien was not obtained through légal proceedîngs, and 
consequently was not defeated by section 67 of the Bankruptcy L,aw 
(Act July 1, 1898, c. 541, 30 Stat. 564 [Comp. St. § 9651]), although 
the final decree was rendered within four months preceding the filing 
of the pétition in bankruptcy. Farrell et al. v. Wysong et al., 246 
Fed. 281, 282, 283, 159 C. C. A. 11; Hurley v. Atchison, Topeka & 
Santa Fé Ry., 213 U. S. 126, 132, 133, 29 Sup. Ct. 466, 53 L. Ed. 729. 
The trustée and the unsecured creditors he represents are therefore 
entitled to no relief against the decree of the court below sustaining 
the vendor's lien of Rader against them. 

[3] But the Star Mill & Elevator Company, which was not es- 
topped by the foreclosure decree, made the claim, which the référée 
denied, and the court below allowed, that it had a subséquent lien by 
virtue of its loan of $10,000 to the Roller Mills in October and No- 
vember, 1913, which was superior in equity to Rader's vendor's lien. 
That court based its décision upon two propositions: First, that 
although the mortgage to the Star Company was void, and created 
no lien upon the property, by reason of the f ailure of the mortgagor 
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corporation to attest ît by the signature of its secretary and its corpo- 
rate seal (1 Revised Laws of Oklahoma, § 1187), and the décisions of 
the Suprême Court of Oklahoma (Craggs v. Earls, 8 Okl. 462, 465, 
58 Pac. 637; Randall v. Glendenning, 19 Okl. 480, 481, 92 Pac. 158), 
which upon this question of the construction and effect of that state's 
statutes are controlling in the fédéral courts, and although the proved 
fact was that Rader had no notice of the loan by the Star Company, 
or of the attempt to make the mortgage or give the équitable lien to 
the Star Company which it claims, until after that company had paid 
out the entire $10,000, yet merely because Rader was a stockholder 
in the Roller Mills for something less than $4,000, and the président 
of that corporation signed its name to and acknowledged the exécution 
of the void mortgage, and the corporation received the $10,000, and 
Rader presumptively shared in the benefits of it, though without the 
knowledge of it, he was estopped from maintaining that his vendor's 
lien was superior in equity to the alleged équitable lien of the Star 
Company ; and second, that, conceding the invalidity of the mortgage, 
there was at least an agreement between the manager of the Roller 
Mills and its board of directors, on the one hand, and the Star Com- 
pany, on the other, that the former should make a mortgage on the 
real estate to secure the loan of the $10,000, and equity will treat that 
as done which should hâve been done, and will enforce the lien of 
the mortgage it thus treats as made against ail but innocent parties, 
and that therefore it will enforce it against Rader. 

To the fîrst proposition no authority has been cited or discovered, 
no persuasive reason has been given and none has been found. for 
the position that one who has, as Rader had, an established équitable 
and légal lien upon the real estate of a corporation in which he is 
a stockholder, is, by the mère fact that he is such stockholder, de- 
prived of that lien, and estopped from enforcing it by the subséquent 
attempt to make or the subséquent making by the corporation, with- 
out his knowledge, of either a légal or équitable lien upon that prop- 
erty. The gênerai rule is that an officer of a corporation, though he 
be a stockholder, does not, by waiver, estoppel, or otherwise, deprive 
himself of or injuriously affect his individual claims against it or his 
individual liens upon its property by his acts on behalf of the cor- 
poration as its officer. "An act done in a représentative capacity will 
not estop one in his individual capacity." 16 Cyc. 780. Much less will 
the illégal or inefïective acts of such officer on behalf of a corporation 
estop a mère stockholder thereof, who has no notice of them until 
after third parties bave acted upon them, from enforcing against the 
latter his just, équitable, and légal claims, or deprive him of the bene- 
fits thereof. 

Again, the estoppel of a mère stockholder by the acts of his corpo- 
ration may not extend beyond the estoppel of the corporation, and if 
the Roller Mills was not, by the agreement to make the mortgage 
and the abortive attempt to do so, estopped from performing its duty 
to pay its prior debt to Rader, and to respect and abide by Rader's 
équitable lien until it paid that debt, then Rader is not estopped from 
enforcing that debt and lien. 
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[4] As to the second proposition of the court below, conceding that 
the board of directors of the Relier Mills orally agreed that that 
corporation should make a mortgage to the Star Company to secure 
the $10,000, and that equity will treat that as done which ought to 
hâve been done, does it foUow that, in view of the principles and rules 
of equity jurisprudence, a mortgage or équitable lien ought to hâve 
been imposed upon this real estate for $10,000, subséquent in time, 
but superior in equity, to the prior lien of Rader, without notice to 
him, and without opportunity to enf orce his lien ? 

Rader owned an undivided three-fourths of this property. He 
sold his interest in it to the Roller Mills for a purchase price of 
about $10,000, of which a balance amounting, with interest, to more 
than $6,000 has always remained unpaid. He delivered possession 
about August 4, 1913, and executed a deed of his interest, which he 
did not deliver until about January 15, 1914. The Star Company 
knew in August, 1913, that the Roller Mills purchased this property 
of Rader and Carper, and that the Roller Mills owed more than this 
$10,000. The Star Company made an oral agreement with the man- 
ager of the Roller Mills to advance to it $10,000 to purchase wheat on 
drafts upon it, secured by accompanying invoices of the wheat bought, 
that this wheat should be stored by the Roller Mills, that the two cor- 
porations should share in the profits of the transaction, and that the 
Roller Mills should give a real estate mortgage to secure the advances. 
But thèse advances or this loan of the $10,000 was induced by and 
made in reliance, not upon the expected real estate mortgage, but up- 
on the wheat and the invoices thereof.. Mr. Hyberger, the secretary 
and treasurer of the Star Company, after describing the agreement 
to advance on the drafts and invoices, testified that that was the way 
the Star Company had transacted Mr. Rader's and Mr. Carper's busi- 
ness for years before, that he was dealing with the same Carper, that 
that arrangement was satisfactory. Asked, "Now since that arrange- 
ment was satisfactorily explained, why did you require a mortgage 
on this property?" he answered, "Because he oflfered it together with 
a mortgage on the three plants they owned, Higgins, Shattuck, and 
La Verne." Asked, "Not knowing Mr. Tillotson, do you think you 
would hâve advanced this money without the mortgage ?" he answered, 
"Yes, sir; on a storage proposition, particularly when the invoices 
were sent." Asked, "It does not make any différence to you, so long 
as you got the invoices, whether you had the real estate mortgage or 
not?" he answered, "No, sir." 

AU the Star Company's advances were made before December 1, 
1913. The void mortgage was made November 3, 1913. The Star 
Company did not inquire whether or not the Roller Mills had any title 
to the real estate described in the mortgage, or any deed to it, and it 
had no notice or knowledge of Rader's lien until after it had advanced 
its money, except such notice as the law charges it with on account 
of the facts heretofore stated. Rader had no notice or knowledge 
of the negotiations or agreements about the $10,000 loan or the void 
mortgage until after the Star Company had advanced the $10,000. 
Section 3847, 1 Revised Laws of Oklahoma 1910, provides that : 
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"One who sells real property bas a spécial or vendor's lien theredn, Inde- 
pendent of possession, for so much of the prlce as remalns unpald and nnse- 
cured, otherwise than by the Personal obligation of the buyer, subject to the 
rlghts of purchasers and incumbrancers in good faith, without notice." 

The Star Company was not a purchaser, and because its alleged 
mortgage was void it was not an incumhrancer. If this statute had 
not been enacted, Rader would nevertheless hâve had an équitable lien 
for the unpaid purchase price of this real estate, and by virtue of this 
statute he had a légal lien thereon from August 4, 1913. It is true 
that in furtherance of justice equity sometimes treats that as donc 
which should hâve been done; but it is difficult to perceive why the 
void mortgage of the Star Company ought to be transformed into a 
valid one, or why its lack of lien ought to be changed into a lien 
superior to the prier équitable and légal lien of Rader, to the de- 
struction thereof, or how a more just or équitable resuit would be se- 
cured in that way. 

In the absence of the affirmative action of a court of equity, Rader's 
vendor's lien is prior and superior, both at law and in equity, to the 
claim of the Star Company. In truth, the Star Company is hère ap- 
pealing to this court of equity to.strike down this équitable and légal 
lien of Rader and to supersede it with its own claim. If the equities 
of thèse parties were equal, Rader's légal lien would prevail, for where 
equities are equal the law prevails. But they are not equal. Rader 
had not delivered his deed, and he neither knew of the negotiations 
for the purchase of the wheat or the contemplated making of the mort- 
gage, nor had he notice of any facts calling upon him for any inquiry 
upon that subject, until after the Star Company had advanced ail 
its money and the légal and équitable rights of the parties had become 
fixed. He was secure in his lien until he delivered his deed without 
the statute, and the statute secured his lien to him notwithstanding his 
delivery of the possession. When the Star Company had paid over 
ail its money, he had done nothing and omitted nothing in violation of 
his duty to it, and "a court of equity can act only on the conscience 
of a party. If he has done nothing that taints it, no demand can at- 
tach upon it so as to give any jurisdiction." Boone v. Chiles, 10 Pet. 
177, 209, 210, 9 L. Ed. 388; Steinbeck v. Bon Homme Mining Co., 
152 Fed. 333, 339, 81 C. C. A. 441. 

On the other hand, while the Star Company did not know that 
Rader had his vendor's lien on this real estate until after it had ad- 
vanced its $10,000, yet knowledge of facts and circumstances which 
would put a person of ordinary prudence and intelligence on inquiry 
is, in the eyes of the law équivalent to a knowledge of ail the facts 
which a reasonably diligent inquiry would disclose. 

"Whatever is notice enough to excite attention, and put the party on hia 
guard, and call for inquiry, Is notice of everything to which such inquiry 
mlght hâve led. When a person has sufHcient knowledge to lead him to a 
fact, he shall be deemed conversant with it." Kennedy v. Green, 3 Mylne & 
Keen, 266; Wood v. Carpenter, 101 V. S. 135, 141, 25 L. Ed. 807; Swift v. 
Smith, 79 Fed. 709, 713, 25 C. O. A. 154. 

In August, 1913, the Star Company was about to loan to the Roller 
Mills $10,000, and to take a mortgage on this real estate to secure 
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it, and it paid over the money on this loan before December 1, 1913> 
In August, 1913, it knew that the Roller Mills had recently bought 
this real estate of Rader and Carper, and that it was indebted to one 
or more parties to the amount of more than $10,000. The statutes 
of Oklahoma, of which it must take notice, informed it that, if any 
part of the purchase money of that property was unpaid, Rader and 
Carper had vendors' liens thereon therefor, and that a mortgage of 
a corporation, which was not attested by the signature of its secre- 
tary and its corporate' seal, was void. It is incredible that thèse facts 
and circumstances would not hâve put a person of ordinary prudence 
and diligence, in the Star Company's situation, upon inquiry as to the 
payment of the purchase money of this property to Rader and Car- 
per, as to the delivery of the deed from Rader to the Roller Mills, 
and as to the attestation of the mortgage, and such an inquiry would 
inevitably hâve disclosed to the Star Company, before it made its ad- 
vances, the vendor's lien of Rader, the fact that his deed had never 
been deUvered, the absence of title to the property in the Roller Mills, 
and the invaHdity of the mortgage tendered to the Star Company, and 
would hâve resulted in the proper exécution of another mortgage, or 
an immédiate suit in equity to reform the void mortgage, or to es- 
tablish and enforce an équitable lien. The Star Company was not in- 
duced to make its advances by, nor did it rely upon, this mortgage, 
but it relied, as security for its loan, upon the wheat bought, so it made 
no inquiry about the vendor's lien or the title to the property until 
after it invested its money. In December, 1914, Rader brought his 
suit to foreclose his vendor's lien, and the Star Company then knew 
he claimed it. That suit went to decree of foreclosure in March, 
1915. But, while the Star Company asked for a foreclosure of its 
void mortgage, never at any time before the title to this real estate 
passed to the trustée in bankruptcy did it bring any suit or pray any 
court either to reform that mortgage, to enforce its claimed agreement 
for a mortgage, to treat its agreement for a mortgage as performed, 
or to enforce any other lien tiian what it claimed to be the légal lien 
of the void mortgage. 

Nothing but conscience, good faith, and reasonable diligence will 
move a court of chancery to effective action, and because the alleged 
equity of the Star Company and its diligence, or rather its lack of 
diligence, appeal to the conscience less strongly than the equity and 
diHgence of Rader, which are buttressed by his statutory lien and his 
prompt decree of foreclosure, the priority in time and the superiority 
in equity of that lien over the claimed lien and equity of the Star Com- 
pany ought not to be avoided, but should be and must be sustained. 

[5] Before reaching this conclusion the claims and arguments of 
counsel for the Star Company that Rader 'abandoned, waived, and 
is estopped from maintaining his lien against that company (a) be- 
cause he, as a stockholder of the Roller Mills, must hâve received a 
share of the benefits to that corporation of the $10,000 loan; (b) 
because he delivered his deed to the Roller Mills in January, 1914, 
without giving any notice to the Star Company of his vendor's lien ; 
(c) because he became in January, 1914, the manager of the Roller 
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Mills, and contînued so to be until July, 1914; and (d) because on 
September 9, 1914, he, as a stockholder of the Roller Mills, voted to 
authorize its ofEcers to sell its property to pay its debts, hâve been 
considered. But the légal presumption is that one who has a légal and 
équitable lien on property intends to maintain and enforce it, and his 
abandonment thereof may not be adjudged without clear and convinc- 
ing évidence of his intention to abandon, and there is no évidence in 
this case of any such intention by Rader. Waiver is but another name 
for estoppel, and where there is no estoppel there is no waiver. 

[B] Two of the indispensable éléments of an estoppel en pais, and 
there was no other estoppel hère, are that (1) the party claiming the 
estoppel relied upon the action of the party estopped and was thereby 
induced to change his position or course ; and that (2) he has been or 
will be injured on account of that change, if the party estopped is 
permitted to pursue the course or hâve the relief he seeks. Neither 
of thèse éléments exists in the case at bar, and Rader never waived his 
lien, nor is he estopped from enforcing it. He is entitled to a decree 
that he has the first lien — a lien superior to that of the Star Mill & 
Elevator Company, the trustée, and the unsecured creditors — on the 
undivided three-fourths of the proceeds of the sale of thé real estate 
in question. 

[7] A single question remains. Is the Star Company entitled to the 
allowance and en forcement of a preferred claim on the proceeds of 
the sale of the real estate subject to the superior lien of Rader as 
against the trustée and the unsecured creditors he represents? Be- 
cause the void mortgage to the Star Company created no such lien, 
and its record gave no notice of such a lien to the creditors before 
the bankruptcy, and while the debts to them were accruing ; because, 
before the bankruptcy, the Star Company brought no suit and asked 
no decree for the reformation of its void mortgage, or for the enforce- 
ment of an équitable lien or claim upon any of the property of the 
bankrupt, on the ground that the Roller Mills had made an agreement 
to give it a mortgage, and it had advanced the considération — this 
question must be answered in the négative. Foerster v; Citizens' Sav- 
ings & Trust Co., 186 Fed. 1, 3, 4, 5, 108 C. C. A. 267; Davis v. 
Harlow, 130 Md. 165, 100 Atl. 102, 104; Potter Mfg. Co. v. Arthur, 
220 Fed. 843, 844, 136 C. C. A. 589, Ann. Cas. 1916A, 1268. 

The decree of the court below must therefore be reversed, with 
costs against the Star Mill & Elevator Company, and the trustée. 
This case must be remanded to the court below, with directions to 
enter a decree allowing G. M. Rader the first lien on three-fourths of 
the proceeds of the real estate, less the necessary costs of adminis- 
tration chargeable to it, and allowing the claim of the Star Mill & Ele- 
vator Company as an unsecured claim, but disallowing its claim for 
any lien upon any of the proceeds of the real estate or for any prefer- 
ential payment therefrom. 

It is 50 ordered. 
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MAUPIN V. UNITED STATES. 

(Circuit Court o£ Appeals, Fourth Circuit April 3, 1919.) 

No. 1681. 

OiHMiNAL LiAW ®=>789(4) — Instructions— Reasonable Doubt. 

An instruction in a criminal case on tlie subject of reasonable doubt 
and the presumption of innocence Aeld correct. 

In Error to the District Court of the United States for the Eastem 
District of South Carolina, at Charleston ; Henry A. Middleton Smith, 
Judge. 

Criminal prosecution by the United States against A. R. Maupin. 
Judgment of conviction, and défendant brings error. AflSrmed. 

G. T. Graham, of Lexington, S. C. (Timmerman, Graham & CaUison, 
of Lexington, S. C, on the brief), for plaintiff in error. 

J. Waties Waring, Asst. U. S. Atty., of Charleston, S. C. (Francis 
H. Weston, U. S. Atty., of Columbia, S. C, on the brief), for the 
United Sfates. 

Before PRITCHARD, KNAPP, and WOODS, Circuit Judges. 

WOODS, Circuit Judge. The plaintiff in error was convicted of 
iUicit distilling in violation of sections 3258, 3279, and 3281 of the Re- 
vised Statutes (Comp. St. §§ 5994, 6019, 6021). The case is brought 
hère on the narrowest techhical ground. On the subject of reasonable 
doubt and the presumption of innocence, the following instruction 
was given to the jury: 

"Where a défendant Is placed on trial chargea wlth an offense, the law 
présumes that he is innocent, and It devolves on the government to prove 
every materlal fact necessary to constitute the offense chargea against hlm 
to the satisfaction of the Jury beyond a reasonable doubt, and if the govern- 
ment has failed to do that then it Is the duty of the jury to acquit the de- 
fendant." 

This covers the subject fully, and it is of no conséquence that the 
instruction was not in the language requested by counsel. Of course, 
there is nothing in the point that the charge should hâve been that it 
devolves on the government to prove every material ingrédient nec-» 
essary to constitute the offense instead of every material fact, 

Affirmed. 



GUIGNARD V. UNITED STATES. 

(Circuit Court of Appeals, Fourth Circuit. April 24, 1919.) 

No. 1680. 

1. Internal REVENtTE <S=47 — ^Prosecution for Illicit Distilling— Sum- 

ciENCT OF Evidence. 
Evidence held sufficlent to support a conviction for illicit distilling. 

2. Criminal Law <S=5778(2) — Instructions- Bueden of Proof. 

That an Instruction charges that It devolves on the government to 
prove "every material fact" necessary to constitute the offense, instead 
of "every materlal ingrédient," does not constitute error. 

©saFor other cases sce same toplc & KBY-NUMBBR In ail Key-Numbered Digests & Index» 
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In Error to the District Court of the United States for the Eastem 
District of South Carolina, at Charleston; Henry A. Middleton Smith, 
Judge. 

Criminal prosecution by the United Statçs against A. T. Guignard. 
Judgment of conviction, and défendant brings error. Affirmed. 

G. T. Graham, of Lexington, S. C. (Timmerman, Graham & Calli- 
son, of Lexington, S. C., on the brief), for plaintifï in error. 

J. Waties Waring, Asst. U. S. Atty., of Charleston, S. C. (Francis 
H. Weston, U. S. Atty., of Columbia, S. C, on the brief), for the 
United States. 

Before PRITCHARD, KNAPP, and WOODS, Circuit Judges. 

WOODS, Circuit Judge. [1] Défendant was convicted on an in- 
dictment containing four counts charging him with being engaged in 
illicit distilling in violation of sections 3258, 3281, and 3279 of the 
Revised Statutes (Comp. St. §§ 5994, 6019, 6021). 

The testimony against the défendant was, in substance, «this: On 
March 20, 1918, the witnesses Fanning, Austin, and Coleman, fédéral 
and State officers, and one Whitworth, while driving along a com- 
niunity road in Lexington county in a northerly direction toward Co- 
lumbia, saw two men come out of a swamp about 250 yards from the 
road they w^ere on. The automobile was stopped, and Austin and 
Fanning pursued the two men, who had turned and run back into the 
swamp upon seeing them. By tracks and the noise he made in going 
through the thick undergrowth, Fanning was able to follow défend- 
ant across the swamp where he had stopped upon being hailed. Fan- 
ning identified him as the taller of the two men he had seen run from 
the opposite side of the swamp. Défendant was then brought back 
to the point from which he had run, and thence was taken some 50 
yards along the creek or swamp to the still which he is charged with 
having in his possession and operating. At the still, two fermenters, 
some béer, caps, several jugs containing a small quantity of illicit 
whisky, a worm, and other distilling apparatus were found. ,The 
pots, or stills, were warm, and their supports too hot to handle. De- 
fendant was placed under arrest and carried back to the automobile. 
A flask containing a small quantity of illicit whisky was found on 
him, and his clothes were soiled with soot and béer at the time of his 
arrest. 

No exception was taken to the refusai to allow the introduction of 
the drawing or plat offered by défendant, and therefore the question 
of its admissibihty is not before us. 

It was not error on the part of the court to charge that: 

"Tliis case Is not, as has been sald, a wholly circumstantlal case. There 
are circumstances, but the mass of testimony is confllcting positive testi- 
mony." 

The testimony as to the defendant's identity, his flight and capture 
was direct évidence. 

Fanning testified that he found a half pint bottle containing "a 
little bit of whisky" in defendant's pocket at the time he was ar- 



THK ELIZABETH MONEOE SMITH 609 

(258 F.) 

rested. Coleman testified that the bottle admitted in évidence was not 
the same as that found upon the défendant, but that it contained the 
same whisky. The défendant himself admitted having a bottle in his 
pocket when arrested, but testified that he counted it empty. Since 
the material circumstance was not that the whisky was produced in 
court in the same bottle as that found upon défendant, but that de- 
fendant had illicit or blockade whisky upon his person at the time of 
his arrest, it was not error for the court to so charge. 

[2] There is nothing in the point that the charge should hâve been 
that it de volves on the government to prove every material ingrédient 
necessary to constitute the offense instead of every material fact. 

Maupin v. United States, decided April 3, 1919, 258 Fed. 607, 

C. C. A. ; Davis v. United States, 160 U. S. 469-493, 16 Sup. 

Ct. 353, 40 L. Ed. 499. In defining reasonable doubt the court said: 

"Eeasonable doubt is that whlch would control you in ail important actions 
in your own afflairs. It is frequently sald a jury must flnd a man guilty 
without a doubt. Tou may flnd lilm guilty although you hâve some doubt, 
but you must not hâve any reasonable doubt." 

Charges similar to this hâve been sustained by the Suprême Court 
and this court. Hopt v. Utah, 120 U. S. 430, 7 Sup. Ct. 614, 30 L. 
Ed. 708 ; Perkins v. United States, 228 Fed. 420, 142 C. C. A. 638 ; 
Hendrikson v. United States, 249 Fed. 34, 161 C. C. A. 94. 

Affirmed. 



THE ELIZABETH MONROB SMITH. 

(Circuit Court of Appeals, Pourth Circuit. April 28, 1919.) 

No. 1710. 

1. Maritime Liens ®=»65 — Eepairs— Evidence. 

Evidence held to sustain a decree establishing a maritime lien for re- 
pairs under Act June 23, 1910, § 1 (Comp. St § 7783). 

2. Intekest <S=s39(1) — MAeitimb Liens— Repaibs. 

In a suit to establish a maritime lien for repairs, Interest Is properly 
allowed from the time the work was flnished. 

Appeal from the District Court of the United States for the East- 
em District of Virginia, at Norfolk; Edmund Waddill, Jr., Judge. 

Suit in admiralty by the Norfolk Shipbuilding & Dry Dock Cor- 
poration agamst the steamer Elizabeth Monroe Smith; the Martinez- 
Butler Navigation Corporation being claimant. Decree for libelant, 
and claimant appeals. Affirmed. 

Edward R. vBaird, Jr., of Norfolk, Va. (Wesselman & Kraus, of 
New York City, on the brief), for appellant. 
A. L,. Roper and Henry Bowden, both of Norfolk, Va., for appellee. 

Before PRITCHARD and WOODS, Circuit Judges, and ROSE, 
District Judge. 

ROSE, District Judge. The appellee, the Norfolk Shipbuilding & 
Dry Dock Corporation, hereinafter called the repairman, on the llth 

C=9For other cases «ee same toplc & KEY-'NUMBIiiR in ail Key-Numbered Dlgests & Indexes 
258 P.— 39 
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of May, 1918, libeled the steamer Elizabeth Monroe Smilh for a repaîr 
bill of many items, ail set forth in an annexed account and amount- 
ing in the aggregate to upwards of $13,600. The appellant, the Mar- 
tinez-Butler Navigation Corporation, asserting that it was a body cor- 
porate of New York, and hereinafter called the owner, appears to 
hâve intervened as claimant and owner, and by furnishing a stipula- 
tion for the ship procured its release. The case came iip for trial 
below on the 19th of December, more than seven months after the 
ship had been arrested. It was not until that day that the owner an- 
swered, or, so far as it appears, in any way disclosed its défense, and 
the answer then filed was to the last degree vague. It amounted to 
little more than a gênerai déniai of ail the plaintiff's allégations and 
to a demand for proof of them. The only explanation it gave of why 
it knew nothing more on the subject was that at the time the repairs 
were made the ship was on a voyage from New York to South Amer- 
ica, and that those in charge of the steamer, who, it was said, could 
not then be communicated with, were not àuthorized to contract for 
the expenditure upon the ship of anything like the sum for which 
the libel was filed. Who thèse pérsons were, or what was their rela- 
tion to the ship or to its owner, was not disclosed. No explanation 
was vouchsafed as to how the ship could hâve been in a repair yard 
at Norfolk for six weeks without the owner knowing anything about 
it, if, indeed, the answer is to be understood as implying that the own- 
er did not. It is but rarely that the admiralty sanctions an answer 
which tells in substance nothing more than would the plea of the gên- 
erai issue to a déclaration at common law. In marine cases, whether 
for tort or contract, the witnesses are so likely to be widely scatter- 
ed, the expense and difficulté'' of procuring their testimony is often so 
great, that the parties should be required by their pleadings to make 
a showing of the facts in their knowledge, so that the issues may be 
narrowed to the matters really in dispute. 

[1 ] At the hearing before the learned judge below the owner ofïered 
no testimony, and relied there, as it does hère, on what amounted to 
a demurrer to the évidence for the repairman. It asserts that it was 
not proved that the repairs were ordered by any one having author- 
ity so to do. It appears from the testimony of the shipbroker who 
negotiated the sale of her to the owner that he brought the ship from 
Philadelphia to the repairman at Norfolk for the purpose of having 
made to her the repairs recommended by the underwriters, and cer- 
tain others which the owner itself wanted done, and one of the own- 
er's représentatives was on the ground directing the work. In the 
absence of any countervailing testimony, this was quité enough to en- 
title the repairman to the benefit of Act June 23, 1910, c. 373, 36 Stat. 
604 (Comp. St. § 7783). The owner more seriously stresses what it 
claims were f ailures of the repairman to prove that the work and ma- 
terials charged for were done or furnished. The record shows that 
various foremen in the employ of the repairman identified bundles 
of time sheets and réquisitions signed by them, or by men under them, 
and that they had personal knowledge that such labor and materials 
went into the job. In its assignment of errors the owner asserts that 
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for many of thèse items, aggregating more than $4,000, the time 
sheets or réquisitions were not signed at ail, or were- signed by some 
people who were not produced as witnesses. It is conclusive to say 
that the assignment o£ error is not a part of the record, in such a 
sensé that statements of alleged facts therein can be accepted as true, 
when the record discloses no other évidence of their truth. It should 
be added, however, that in this case it would not follow that, because 
the time sheets or réquisition forms were not signed by a witness who 
was examined, the furnishing of the labor or material has not been 
sufficiently proved, for the testimony shows that witnesses examined 
said that they had personal knowledge as to the accuracy of state- 
ments appearing on the slips signed by their subordinates. When 
this testimony was ofïered, no objection was made to it, if it was open 
to objection. The priées charged are proved to be those then current 
in Norfolk. 

[2] Interest was properly allowed from the date the work was 
finished. American Iron Co. v. Seaboard Air Line, 233 U. S. 261, 34 
Sup. Ct. 502, 58 L. Ed. 949 ; Kinston Manuf acturing Co. v. Freeman, 
247 Fed. 54, 159 C. C. A. 272. 

Affirmed. 



HARLAN V. HOUSTON (HUTCHISON, Intervener). 

(Circuit Court of Appeals, Eighth Circuit. May 22, 1919.) 

No. 5229. 

1. Courts <g=312(5) — Jueisdiction or Fedebal Coubts — Divebsitt of Crn- 

ZENSHiP — "Suit on Note and Moetgage." 

4 suit to redeem from a foreclosure sale of land and for an account- 
Ing by défendant as mortgagee in possession is not one on the note and 
mortgage wltliln Judlcial Code, § 24 (Comp. St. § 991[1]), and where there 
is diversity of citizenship between the parties a fédéral court has juris- 
diction, although the payée of the note was a citizen of the same state as 
complalnant. 

2. Courts iS='312(4) — Jubisdiction of Fedebal Coubts — Construction or 

Statute. 

The change of language In Judlcial Code, § 24 (Comp. St. § 991 [l]) from 
a suit "to recover the contents of any promissory note" as in Rev. St. § 
629, to a suit "upon any promissory note" has not changed the law, and 
the old construction Is still applicable. 

3. Courts <g=>365 — Fedebal Courts — State Décision as Law of Case. 

Where the hlghest court of a state has determined that a particular fore- 
closure sale was vold and the purchaser a mortgagee in possession, such 
décision is the law of a subséquent case in a fédéral court involvlng the 
validity of the same sale. 

4. Interest <S=>59(1) — Partial Patments. ^ 

The rule of the fédéral courts in case of partial payments Is that In- 
terest shall be calculated whenever a payment is made, and the payment 
first applied to such interest, the balance, if any, to be applied on the 
principal; If the payment fall shnrt of the interest due the balance of 
Interest is not to be added to the principal so as to produce interest. 

Appeal from the District Court of the United States for the District 
of Kansas ; John C. Pollock, Judge. 

^ssFor other cases see same toplo & KBY-NUMBER lu ail Key-Numbered Dlgest3 & Indexe» 
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Suit in equity by A. C. Houston against Richard D. Harlan, exécu- 
ter of the will of Phineas Prouty, deceased, J. G. Hutchison, intervener. 
Decree for complainant, and défendant appeals. Affirmed. 

R. M. Hamer, of Emporia, Kan. (H. E. Ganse, of Emporia, Kan., on 
the brief), for appellant. 

Gilbert H, Frith, of Emporia, Kan. (J. Harvey Frith, of Emporia, 
Kan., and A. L. Berger, of Kansas City, ICan., on the brief), for ap- 
pellee Houston. 

William T. Jamîson and J. G. Hutchison, both of Kansas City, Mo., 
for appellee Hutchison. 

Before HOOK and CARLAND. Circuit Tudges. and AMIDON. 
District Judge. 

HOOK, Circuit Judge. A. C. Houston, a citizen of Kansas, sued 
Richard D. Harlan, a citizen of Illinois and exécuter of the will of 
Phineas Prouty, deceased, for an accounting by the latter as a mort- 
gagee in possession of a tract of land in Lyon county, Kan., and for the 
enforcement of a right of rédemption. Plaintiff began the suit in a 
State court in Kansas, and défendant removed it to the court below upon 
the ground of diversity of citizenship. Défendant asserted title to the 
land through a suit in the state court to foreclose the mortgage com- 
menced in 1894, completed in 1895, and resulting in a judgment, fore- 
closure sale, and a sheriflf's deed in which he, the défendant, was 
grantee. With an exception that need not be detailed, the défendant 
has been in possession of the land under the sheriflf's deed ever since 
1896. J. G. Hutchison, who claimed an interest in the land, intervened 
and objected to the jurisdiction of the trial court. The trial court de- 
nied the objection of the intervener, held that the foreclosure sale and 
sheriff's deed to défendant were invalid, and awarded plaintiff the right 
of rédemption with an accounting. The défendant appealed. The 
questions involved are of the court's jurisdiction, the plaintifï's right 
of rédemption, and the terms of the accounting. 

[1] The objection to the jurisdiction: The original payée from 
whom defendant's testator acquired the note and mortgage was a citi- 
zen of Kansas the same as plaintiff. The intervener therefore asserts 
that since the fédéral court could not hâve had original jurisdiction of 
a suit upon the .note and mortgage had the original payée not assigned 
them, the suit at bar was not removable from the state court by de- 
fendant. Sections 24 and 28, Judicial Code (Act March 3, 1911, c. 
231, 36 Stat. 1091-1094 [Comp. St. §§ 991, 1010]). The question final- 
ly is whether this is a suit upon the note and mortgage within the 
meaning of section 24. The answer must be found in the nature of 
the suit, and the relief sought by the plaintiflf. The plaintiff is not 
hère seeking to enforce the stipulations of the note and mortgage, but, 
on the contrary, is assailing their continued effectiveness. His main 
object is the clearance of his title to the land by annulling the foreclo- 
sure sale and sheriff's deed to défendant and accomplishing his right of 
rédemption from defendant's mortgage lien. The suit is more like the 
common one to quiet title upon the doing of equity than one for the 
enforcement of a right of action founded on a contract containing 
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within itself the contractual promise or obligation that îs broken. A 
suit to redeem from a mortgage in the nature of a suit to quiet title 
has been held net within the statute. Power & Irrigation Co. v. Ditch 
Co., 141 C. C. A. 390, 226 Ked. 634. There is also an analogy to a suit 
to recover possession of a spécifie thing mortgaged, Hkewise held not 
within the limitation. See, generally, Corbin v. County of Black 
Hawk, 105 U. S. 659, 26 L. Ed. 1136; Deshler v. Dodge, 16 How. 622, 
14 h. Ed. 1084; Bushnell v. Kennedy, 9 Wall. 387, 19 L. Ed. 736. 

[2] The slight change in the statutory language from a suit "to re- 
cover the contents of any promissory note," etc., as it was formerly, 
to a suit "upon any promissory note," etc., as it is now in the Judicial 
Code, has not changed the law. Brown v. Fletcher, 235 U. S. 589, 35 
Sup. Ct. 154, 59 L. Ed. 374. The old construction is still applicable. 
The intervener's objection was therefore rightly denied. 

[3] The invalidity of the foreclosure sale and sheriff's deed to de- 
fendant because the order of sale was not authenticated by the seal of 
the court, and that défendant became a mortgagee in possession instead 
of owner, were settled for this controversy by Stouffer v. Harlan, 68 
Kan. 135, 74 Pac. 610, 64 L. R. A. 320, 104 Am. Rep. 396. Stouffer 
was plaintiff's predecessor in title and his action was in ejectment. The 
court said : "The omission of the seal rendered the order of sale and 
ail proceedings under it nuU and void." We must take the case at bar 
in that way, although if the question were open we would folio w on 
principle as well as authority the later décision of the same court that 
the omission of the seal of a court is an irregularity cured as against 
collatéral attack by confirmation of the sale. Carter v. Hyatt, 76 Kan. 
304, 91 Pac. 61. Harlan defeated Stouffer's action in ejectment upon 
the expressed ground of a mortgagee in possession, and we cannot 
escape that conclusion as the law of the case. In the later case of 
Stouffer V. Harlan, 84 Kan. 307, 114 Pac. 385, défendant was still re- 
garded as a mortgagee in possession. 

[4] The record does not clearly disclose ail the détails of the ac- 
counting, but we think it went in accord with the f ollowing rules : 
In Kansas a mortgagee in or out of possession may pay taxes, if the 
owner does not, and hâve interest at 12 per cent. The rental value 
of the property is chargeable to a mortgagee in possession as payments 
upon the mortgage debt and his tax claims. As a gênerai rule, the 
debtor has the right to direct the application of his payments; if he 
does not do so, the creditor may ; if neither does so bef ore a contro- 
versy has arisen, the court will apply them according to its notions of 
justice, exercising a sound discrétion. HoUy v. Missionary Society, 
180 U. S. 284, 292, 21 Sup. Ct. 395, 45 L. Ed. 531 ; National Bank of 
the Commonwealth v. Mechanics National, 94 U. S. 437, 439, 24 L. 
Ed. 176. It is to the public interest that taxes upon which the gov- 
ernment relies for its maintenance be promptly paid, and the induce- 
ment of the rate of interest to a mortgagee is in accord with that prin- 
ciple. An application by a court of payments first to tax claims and 
then to mortgage debt cannot be said to be contrary to a sound dis- 
crétion. The making of periodical rests in which balances of accrued 
interest after partial payments are added to the principal for future 



614 258 FEDERAL BEPOBTBB 

computation is not favored in the courts of the United States. "The 
correct rule, in gênerai, is, that the creditor shall calculate interest, 
whenever a payment is made. To this interest, the payment is first 
to be applied; and if it exceed the interest due, the balance is to be 
applied to diminish the principal. If the payment fall short of the in- 
terest, the balance of interest is not to be added to the principal so as 
to produce interest." Story v. Livingston, 13 Pet. 359, 370 (10 L. Ed. 
200). See, also, United States v. McLemore, 4 How. 286, 288, 11 L. 
Ed. 977. 

There are some other matters, including défenses of lâches and limi- 
tation, but we do not think the court erred in regard to them. 

The decree is afïirmed. 



THE O'BRIEN BROTHERS. 

(Circuit Court of Appeals, Second Circuit. May 14, 1919.) 

No. 223. 

1. CoiiisiON <g=»99 — ^Fault of Tug— Lookotjt. 

A tug towlng barges entering Hempstead Harbor was at fault for not 
maintainlng a vigilant lookout to dlscover a driftlng motorboat ahead, 
havlng no way on aceount of englne trouble ; observers on bluffs several 
hundred feet from the scène of collision having been able to see ail the 
vessels concerned wlth accuraey. 

2. Collision <®=»11, 71(3), 99 — Faxilt of Vessel and Ownee. 

Where the owner of a motorboat, wlthout crew, having englne trou- 
ble, and with an anchor insufflcient to hold her, though his attention was 
called by a passenger to the obvlous danger of an approachlng tug and 
her tow, merely went to hls englne to malie repairs, where he could not 
see overboard, he and hls boat were not without fault in collision wlth 
the tug's tow, there being no légal distinction in respect to rules ot navi- 
gation between pleasure vessels, those operated for profit, large and small 
boats, or those numerously manned or operated by one man only, and the 
motorboat was also at fault for maintainlng no lookout. 

3. Collision <g=3l44 — Contbibutoby Negligencb— Half Damages. 

Where the personal négligence of the owner of a motorboat contributed 
to collision with a tug and her tow, he can recover against the tug only 
half hls damages. 

4. Collision <S=ï>144 — Concubeent Négligence of Vessels— Rights of Pas- 

SENGEBS. 

Third persons injured by the concurrent négligence of two vessels, on 
one of which they are passengers, are not affected in their rights by the 
négligence of their vessel. 
6. Death <®=599(4) — Damages— Amount— Maritime Accident. 

Awards of $5,000 and $6,000, under Code Civil proc. N. T. § 1902 et 
seq., for death of two chlldless married women, when a tug colllded with 
a motorboat belonglng to the husband of one of them, held not excessive 
though the husband suing as admlnistrator was gullty of négligence con- 
tributing t» the collision. 

Appeal from the District Court of the United States for the East- 
ern District of New York. 

In the matter of the libel and pétition of O'Brien Brothers, Incor- 
porated, as owner of the steam tug O'Brien Brothers her engines, etc., 
for limitation of liahility. On exceptions to awards for damages 

^KjFoï oUier cases see same toplc & KBY-NUMBER in ail Key-Numbered Digests & Indexes 
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caused by the death of two married women, the report of the Commis- 
sioners was afïirmed (253 Fed. 855), and from the decree the peti- 
tioner appeals. Cause remanded, with directions to modify the de- 
cree as required. 

See, also, 252 Fed. 185. 

At dusk of July 28, 1906, wlth the weather falr, the tug O'Brien Bros, was 
enterlng Hempstead Harbor. She had a tow of three scows, two arranged 
tandem and put on the starboard side of the tug wlth the third outside the 
outer two, and also to starboard. This arrangement was chosen because the 
channel for vessels llke the O'Brien Bros. Is narrow and practicable only at 
hlgh water, or nearly so. But the scows being light would float in water 
on the starboard slde of the channel to whlch the tug was conflned. 

The foremost of the O'Brlen's scows projected a considérable distance be- 
yond the tug's bow, and a lookout was statloned at the forward end thereof. 
Runnlng Ughts had been Ut, but It was still so llght that vessels in the har- 
bor, even very small ones, were visible and easlly watched from the bluffe 
which overlook and closely approach the shore of Hempstead Harbor. 

As the tow was about to go through the narrow passage between Bar 
Beach and the other side of the harbor, the motorboat Zita, .30 feet long and 
drawing not over 2 feet, was startlng from Bar Beach for Glen Cove, Long 
Island. She had barely gotten under way when her engine broke down. The 
only anchor she had was a sort of grapnel, weighing but 12 pounds, and, while 
efforts were being made to start up the engine, we find that the vessel drifted ; 
for, though this small anchor was thrown out, it did not hold. 

The erew of the Zita consisted of one man, her owner (Leyare), who (with 
his wife and four friends) was on board. As soon as the engine stopped, the 
owner devoted himself to the engine, which was under the deek of the boat. 
The Zita had no running lights, but there was a lantern haiiging on the awn- 
ing and a light, sald to hâve been bright, in the galley. After the owner be- 
gan to work on the engine, one of the passengers called his attention to the 
approaching tow, whereupon he said: "Let them corne; there's lots of room." 
No further attention was paid to the tug and tow until collision was inévi- 
table. The lookout on the tow did not see the motorboat, by his own testi- 
mony, \mtil no more than about 30 feet separated the two vessels. 

The Zita was caught under the rake ot the head scow and turned over. 
The two women on board were drowned; the men sufCered no serious injury, 
and swam to shore, which was less than a hundred feet distant. 

The motorboat was somewhat injured, but, as the damages awarded show, 
not seriously. 

Actions having been begun by the admlnistrators of the deceased women 
agalnst the owners of O'Brien Bros., this limitation proceeding was brought. 
The right to limit is not questloned hère. The court below held the tug at 
fault in respect of navigation, exonerated the Zita, and awarded to one 
administrator $5,000 and interest and to the other $6,000 and interest. Thèse 
amounts plus costs and small awards to the men including I^yare (for dam- 
age to Zita) do not qui te exhaust the fund arising from the valuation of the 
O'Brien Bros., and her freight. The tug's owners appeal. 

Foley & Martin, of New York City (George V. A. McCloskey and 
William J. Martin, both of New York City, of counsel), for appéllant. 
Edward B. Thomas, of Brooklyn, N. Y., for appellees. 

Before WARD, HOUGH and MANTON, Circuit Judges. 

HOUGH, Circuit Judge (aiter statmg the facts as above). [1] We 
agrée with the court below that the tug was at fault for not maintain- 
ing a vigilant and efficient lookout. It is plainly proven that observers 
on the blufifs, distant several hundred feet from the scène of disaster, 
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saw ail the vessels concernée! and were able to state with accuracy the 
circumstances of collision. 

Appellants urge in excuse that the shadows of the high shores of 
the harbor rendered it easier to perceive what was going on from the 
top of the blufif, than from the low deck of the advancing scow. Nei- 
ther the évidence nor gênerai knowledge justifies the distinction; but; 
giving ail the weight that can be claimed for it, we are still of opinion 
that any compétent lookout could and should bave seen the Zita and 
perceived that she was nearly still, long before the vessels were only 
a boat's length apart. 

[2] We cannot, however, agrée that the Zita was without fault. 
She had an apology for an anchor, yet could hardly he called an 
anchored vessel ; she was assuredly not under control ; yet the crew 
of one man, after having his attention called by a passenger to an 
obvious danger, did nothing but betake himself to his engine, where 
he could not see overboard. He acted as if the very smallnéss of his 
boat, or some privilège inhérent in pleasure craft, entitled him to cast 
ail the burdens of avoiding collision on the other vessel. There is no 
légal distinction in respect of the rules of navigation between vessels 
operated for pleasure and for profit, between large boats and small 
ones, or those with a numerous crew and those operated by one man. 
The Zita also was at fault for maintaining no lookout, and neglecting 
ail the précautions incumbent upon her whether regarded as anchored 
or not under control. 

[3] This finding of fact requires modification of the decree ap- 
pealed from so far as it covers the claim of Leyare individually against 
the owners of the O'Brien Bros. The personal négligence of ILeyare 
contributed to this disaster, and he can recover but half his damages, 
and against him are awarded the costs of this appeal. 

[4] The foregoing, however, does not affect the rights of third 
parties who were injured by the concurrent négligence of two ves- 
sels, upon one of which they were passengers. The Hamilton, 146 
Fed. 724, 77 C. C. A. 150, affirmed 207 U. S. 398, 28 Sup. Ct. 133, 
52 L. Ed. 264. 

[5] As stated above, one of the passengers was Leyare's wife. 
She was drowned, and Leyare as her personal représentative has been 
awarded $6,000. The administrator of the other woman passenger has 
received $5,000. 

Appellants insist that the évidence furnishes no basis for awards 
of this size, or indeed for any substantial recovery. The claims rest 
on the statutes of New York creating a cause of action for death by 
wrongful act (Code Civ. Proc. § 1902 et seq.), and the amount of re- 
covery is (in the absence of a jury) "such a sum as * * * the 
court * * * deems to be a fair and just compensation for the 
pecuniary injuries resulting from the decedent's death to the person 
or persons for whose benefit the action is brought." 

Both the decedents were women of mature years, married, living 
with their husbands, and performing the usual duties of housekeepers 
of familles in moderate circumstances. Both were childless, and their 
surviving husbands are apparently the sole beneficiaries of whatever 
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recûvery may he had herein. Under such circumstances, we think 
it so plain that the awards were reasonable in amount that no further 
discussion of the matter is necessary. 

It is true that Leyare as administrator thus obtains a substantial 
recovery for the decease of his wife, to which his own personal négli- 
gence contributed. But as he sues in a représentative capacity, it is 
the settled construction of the statutes above referred to that the indi- 
vidual négligence of one who claims in a représentative capacity is 
not to be imputed even though the same person receives individually 
that for which he sues as représentative. McKay v. Syracuse, etc., 
Ce, 208 N. Y. 359, 101 N. E. 885; Braun v. Buffalo, etc., Co., 213 
N. Y. 655, 107 N. E. 338. 

The cause is remanded, with directions to modify the decree as 
hereinabove required. The claimants other than I^eyare individually, 
who appeared by one counsel in this court, will recover one bill of 
costs on this appeal. 



EISENBEEG et al. v. WEISSKOPF. 

In re STEEJN. 

(Circuit Court of Appeals, Seventh Circuit. Aprll 29, 1919.) 

No. 2602. 

Bankrtjptct <g=288(l) — Coubts of Bankeuptct— Sxjmmabt Jurisdiction. 

Surrender to a trustée of property in possession of thlrd persons clalm- 
Ing ownership thereof cannot bé enforced by summary proceedlng In 
the bankruptcy court, over objection of the claimants. 

Pétition to Review and Revise Proceedings of the District Court of 
the United States for the Eastern District of Wisconsin. 

In the matter of one Stern, bankrupt. Pétition by M. Eisenberg and 
S. Gorenstein against Ignatz Weisskopf, trustée, etc., to revise an 
order of the District Court. Reversed. 

Michael Levin, of Milwaukee, Wis., for petitioners. 
N. S. Robinson and Robert A. Hess, both of Milwaukee, Wis., for 
respondent. 

Before BAKER, ALSCHULER, and EVANS, Circuit Judges. 

BAKER, Circuit Judge. Before the proceedings were instituted 
which resulted in the adjudication of Stern as a bankrupt, petitioners 
Eisenberg and Gorenstein were in possession of certain goods. After 
adjudication respondent Weisskopf, receiver and later trustée, filed a 
pétition for a siimmary order on Eisenberg and Gorenstein to sur- 
render the goods to thè estate. At the summary hearing Stem testified 
that to évade the levy of an attachment he had put the goods into the 
possession of Eisenberg and Gorenstein as his agents or bailees to 
hold possession for him. On the other hand, Eisenberg and Goren- 
stein testified that the goods, originally theirs, liad been put into Stern's 
retail store on consignment or conditional bills of sale ; that under their 
réservation of title they had taken possession, in order to prevent their 
goods 7rom coming into the possession of the attaching créditer ; and 

^s»Foi otbsr 04UWB see same toplc & KET-NUMBBR in ail Key-Numbered Digests & Indexai 
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that, pn'or to the filing of the pétition in bankruptcy, they were in 
the physical possession of the goods under their aforesaid right to 
take and hold them as their own. And thereupon they insisted that 
they should not summarily be deprived of possession and that their 
title could only be adjudged in a plenary suit. The référée, although 
stating that he accepted Stern's testimony as true, found that the facts 
as sworn to by Eisenberg and Gorenstein would, if true, constitute 
an adverse claim, under which they could not be deprived of their 
possession of the goods except as the resuit of a plenary suit. The 
District Court reversed the order of the référée dismissing the sum- 
mary proceeding. 

On the authority of In re Goldstein, 216 Fed. 887, 133 C. C. A. 91, 
and cases there cited, the order of the District Court is 

Reversed, 



JEONG QUET HOW v. WHITB, Immigration Com'r.» 

(Circuit Court of Appeals, Nlnth Circuit July 7, 1919.) 

No. 3231. 

Habeas Cohpus <S=»25(1) — Exclusion of -Aliens. 

Where claim of right under Rev. St. § 1993 (Comp. St. § 3947), to enter 
the United States, made by appellant, a Chinese person alleging himself to 
be a citizen, was not first determined by a spécial board appointed under 
Act Feb. 20, 1907, appellant is entitled to a writ of habeas corpus, unless 
■wlthin a reasonable tlme proceedings are instltuted agalnst him In ac- 
cordance with law. 

Appeal from the District Court of the United States for the First 
Division of the Northern District of Califomia; Maurice T. Dooling, 
Judge. 

Pétition by Jeong Quey How for a writ of habeas corpus against 
Edvk^ard White, as Commissioner of Immigration, Port of San Fran- 
cisco. Writ denied, and petitioner appeals. Reversed and remanded, 
with instructions. 

George A. McGowan, of San Francisco, Cal., for appellant. 
Annette Abbott Adams, U. S. Atty., of San Francisco, Cal., Ben 
F. Geis, Asst. U. S. Atty., of Willows, Cal., for appellee. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

GILBERT, Circuit Judge. Appeal is taken from the order of the 
court below denying the appellant's pétition for a writ of habeas cor- 
pus. The appellant made application to enter the United States as a 
citizen thereof, claiming to be the foreign-bom son of Jeong Sun, a 
native-born citizen of the United States, and thus entitled to enter 
the United States under section 1993 of the Revised Statutes (Comp. 
St. § 3947). The appellant was first caused to be examined under the 
gênerai immigration law, and was found admissible. He was then 
caused to be examined under the Chinese Exclusion Act, whereupon 
his application to enter the United States was denied, for want of 
sufficient proof that he was the son of Jeong Sun, his alleged father. 

4s»FoT other eues «e« same topio & KET-NUMBER in ail Key^Numbered Dlgests & Indexes 
•Rehearing denied Ootober 14, 1919. 
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The examination under the Chinese Exclusion Act was hàd bef ore the 
immigration inspecter. In Quan Hing Sun v. White, 254 Fed. 402, 

C. C. A. , this court held that the claim of right to enter the 

United States, made by a Chinese person alleging himself to be a 
citizen of the United States, must first be detèrmined by a spécial 
board of inquiry appointed by the Commission of Immigration, con- 
sisting of three members selected from the immigration officiais under 
Act Feb. 20, 1907, c. 1134, 34 Stat. 898. This right was denied the 
appellant, and on the authority of that décision it follows that the 
judgment of the court below must be reversed, and the cause re- 
manded for further proceedings. 

The judgment is accordingly reversed, and the cause is remanded, 
with instructions to entertain the pétition and grant the writ, unless 
within such time as the judge of the court below shall deem reason- 
able proceedings be instituted against the appellant imder the provi- 
sions of the law as we bave construed thera. 



STEGER et al. v. OETH.» 
(Circuit Court of Appeals, Second Circuit Aprll 16, 1919.) 
No. 73. 

1. Appeal and Ebbob <3=>107 — Right of Review — Judgmbnt Entbbed on Re- 

POBT OF REFEBEE. 

Where an action at law is by consent referred to a référée "to hear and 
détermine" in accordance with the New York statute, it is the practlce of 
the fédéral court to make an order for judgment on the referee's report ; 
but such order is pro forma only, and the fact that the Judgment is 
entered by the clerk without an order does not deprive the defeated 
party of the right to hâve the same reviewed on error. 

2. Shipping iS=»39 — Chabtebs — Expieation — Faildee to Load Within Lat 

Days. 

A charter does not terminate at the expiration of the lay days for 
loadlng because loading has not then begun ; but where the agreement is 
to load at a certain rate and thereaf ter pay demurrage, the shlp must walt 
thereafter for a reasonable time, the demurrage being the agreed com- 
pensation. 

3. Damages <S=>82(4) — Bbeach of Chaeteb — Mitigation of Damages. 

To get another cargo as good as can be obtained and as quickly as Is 
reasonably possible is the extrême measure of a shipowner's obligation 
to mitigate damages on notice by the charterer that he will not load. 

4. Shipping <S=>52 — Bbeach of Chabteb — Mitigation of Damages. 

Wh'ere a charterer refuses to load the cargo contracted for, the owner 
is under no obligation to accept a différent cargo from hlm on différent 
terms. 

5. Shipping <©=183 — Demtibeage — Intebest. 

Interest la allo-v^able on demurrage based on charter party agree- 
ment, whatevér the form of action. 

In Error to the District Court of the United States for the South- 
ern District of New York. 

Action at law by Mountford S. Orth against Edward D. Steger and 
others. Judgment for plaintiff, and défendants bring error. Affirmed. 

^=»For other cbms aee aune topio & KBT-NUMBBR In ail Key-Numbered Dlgests & Indexe* 

•Certlorari denied 260 U. S. — , 40 Sup. Ct. 11, 64 L. Ed. — . 
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Addison S. Pratt, of New York City, for plaintiffs in errer. 
Alfred S. Barnard, of New York City, for défendant in error. 

Before WARD, ROGERS, and HOUGH, Circuit Judges. 

HOUGH, Circuit Judge. A motion to dismiss the writ or affirm the 
judgment must be disposed of before considering the merits. The sub- 
stance of argument is that, owing to procédural def ects, we are without 
power to do more than grant the motion. 

[ 1 ] The action is at law, and as soon as issue was Joined the case 
was referred to a référée "to hear and détermine," by an order duly 
entered in the court below on the written consent of the parties. This 
method of trial needs no explanation to a practitioner under the New 
York Code of Civil Procédure. Plaintiff below (defenchint in error) 
prevailed before the référée, upon whose report judgmenr was entered 
by the clerk in strict conformity with state practice. 

It is now said that such a judgment is not reviewable in this or any 
other fédéral court, because the findings of fact and conclusions of 
law upon which the judgment rests were not adopted by the court be- 
low, nor did that court by any explicit order, made after the référée 
had submitted his report, direct the entry of the judgment complained 
of. For this doctrine it is sufficient to refer to Boogher v. New York, 
etc., Co., 103 U. S. 90, 26 L. Ed. 310. 

It is true that the practice pursued in entering this judgment was 
erroneous, and it may be noted that the défendant in error presumably 
entered it ; i. e., the same party who now moves to dismiss. 

The question of adjusting trials before consent référées (common 
in many states of the Union), not only with R. S. § 914 (Comp. St. § 
1537), and R. S. §§ 649 and 700 (Comp. St. §§ 1587, 1668), but also 
with the législation creating and regulating the Circuit Courts of Ap- 
peal, is not new. The Fourth circuit, in Swift v. Jones, 145 Fed. 489, 
76 C. C. A. 253, held that such method of trial was or ought to be un- 
known to the fédéral court ; but in Tiernan v. Chicago Life, etc., Co., 
214 Fed. 241, 131 C. C. A. 284, and Philadelphia, etc., Co. v. Fech- 
heimer, 220 Fed. 408, 136 C. C._ A. 25, Ann. Cas. 1917D, 64, the 
Eighth and Sixth circuits substantially held that, if the court approved 
or adopted the findings and conclusions of the référée, a judgment so 
obtained and entered was subject to review in the same manner as are 
judgments founded upon findings by the judge after trial of a common- 
law action with jury duly waived in writing. 

This opinion and the practice resulting therefrom bas long obtained 
in this circuit. The method of transforming the referee's findings into 
the action of the court and making the judgment recommended by the 
référée a judgment directed by the judge bas not always beert the 
same. Sometimes a motion for a new trial has been made; some- 
times judgment has been applied for on the referee's report; some- 
times two orders, one denying a new trial and the other directing judg- 
ment, hâve been entered.^ 

1 See the remarks of the court in Parker v. Ogdensburgh, etc., Co., 79 Fed, 
817, C. C. A. ; while the records In David Lupton's, etc., Co. v. Automo- 
bile Club, 225 V. S. 4m, 32 Sup. Ct. 711, 56 L. Ed. 1177, Ann. Cas. 1914A, 699. 
and Homer RamsdeU Co. v. Compagnie Générale, 182 TJ. S. 406, 21 Sup. Ct. 831, 
45 II. Ed. 1155, will exhibit the practice of this circuit and its variations. 
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But this procédure is merely formai, and how thoroughly ît îs no 
more than a method of insuring to the party def eated bef ore the réf- 
érée that right of appeal which he never expected or intended to sur- 
render appears in the opinion of Ivacombe, J., in Kildufï v. Roebling's, 
etc., Co., 150 Fed. 240. That leamed judge said: 

"Although it Is the practlce hère to make an order for judgment upon the 
report of fhe référée, Instead of allowing the clerk to enter judgment wlthout 
direction of the court, such order Is pro forma only. The court will not un- 
dertake to modify or revlew the conclusions of law any more than it would the 
flndings of fact. Indeed, the very objeet of a référence is to relieve the judge 
at circuit f rom considering or passing upon any of the questions which hâve lo 
be determlned in arriving at the final conclusion, which Is to be embodied in 
the judgment." 

What, therefore, should hâve been donc was to procure a formai 
order, signed as of course, directing the clerk to enter the very judg- 
ment that M^as entered. But this mistake could hâve been corrected any 
time within the term of entry of judgment or any lavirful extepsion 
thereof. The mistake viras as much that of the défendant below as 
of the plaintiff, and we do not think that défendant in error can be 
heard to make the objection now. 

In Newcomb v. Wood, 97 U. S. 581, 24 L. Ed. 1085; an action 
at law had been referred (in the United States Circuit Court) to 
several arbitrators pursuant to the practice of the state of Ohio. 

"Two of the three référées only signed the award, but the attention of tne 
court was not called to the fact when the report was conflrmed, and judgment 
was entered. The omission was amendable, and non constat but that the 
amendment could and would hâve been niade, if the objection had been sug- 
gested. It would be falr neither to the court nor to the other party to permit 
the objection to be raised hère for the flrst time. Under the circumstances, it 
must be held to hâve been conclusively waived." 

In that case it was the plaintiff in error who sought to insist upon 
the proposition that the judgment under review was a nullity; in this 
case it is the défendant in error who asserts what is practically the 
same thing. The distinction does not entail a différence, and for the 
reason above quoted we décline to entertain the motion to dismiss. 

The record at bar contains no bill of exceptions, nor is any of the 
évidence even sought to be presented. Our duties, therefore, are 
limited to the inquiry as to whether the referee's findings of fact sup- 
port his conclusions of law and the judgment following thereupon. 
Hudson River, etc., Co. y. Warner, 99 Fed. 187, 39 C. C. A. 452. 
This measure of investigation may be obtained without a bill of excep- 
tions (Flagler v. Kidd, 78 Fed. 341, 24 C. C. A. 123) ; nor will it be 
necessary to advert to the pleadings, which (on both sides) were by 
formai order amended during the course of the trial "to conf orm to the 
proof," which proof or évidence is not before us. 

It is not thought necessary even to mention most of the assignments 
of error, nor to consider ail the propositions of the briefs, after con- 
sidération of which we think the material points are as folio ws : 

Défendants below (hereinafter called Steger) had toward the close 
of April, 1915, a contract with the republic of France to deliver at 
one or more of sundry cities in France a large quantity of baled and 
pressed hay to be shipped from either Galveston or Texas City, Tex, 
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Steger inade a contract wîth a corporation to transport said hay, and 
plaintiflf below (Orth) guarainteed the performance of said corporate 
contract, both as originally made and subsequently modified. Later 
Orth becamè the assignée of this corporate contracter, and he may for 
ail purposes be spoken of as if he had originally made the agreements 
out of which this litigation arose. 

Orth furnished ships to carry Steger's hay, but it was specifically 
found by the référée that he did not furnish any of the vessels in re- 
spect of which claims are advanced in this action mider or pursuant to 
either the original contract above referred to or any other written 
agreement. On the contrary, by paroi, the four steamships which ulti- 
mately carried a large portion of the hay were chartered to Steger, 
three of them on June 22, 1915, and the f ourth, the Benwood, at some 
time prior to June 24th. 

Steger's contract with the French govemment provided that the last 
of the hay should be shipped from America before July 20, 1915. On 
July 11, 1915, the Benwood and another steamer called the Aagot ar- 
rived at Galveston in the performance of Orth's paroi charter arrange- 
ments with Steger. 

The rate of loading was admittedly to be "700 tons per day." 
Whether this meant that number'of tons per day for each steamer on 
the berth, or said number of tons to be divided among ail the steamers 
that might be simultaneously loading, was a mooted question at the 
trial. As to which was the correct interprétation we express no opin- 
ion, for the référée adopted the latter contention, which was naturally 
that of Steger, and he cannot now complain of it. As matter of fact, 
the Aagot, which arrived about an hour ahead of the Benwood, was 
loaded first, and Steger made no attempt to put ahything on the Ben- 
wood until after the Aagot's loading was complète. 

The Aagot was loaded on July 30th, whereupon Orth refused to let 
her sail unless Steger instantly settled certain demands in respect of 
not only the Aagot, but the Benwood, and still another steamer. This 
contest was settled by agreement; but not until August 13th, when the 
Aagot sailed. In the meantime, and on August 7th, Steger notified 
Orth that no hay would be furnished for the Benwood. Subsequently 
the steamer provided herself with a cargo of staves, and défendants 
filled up the steamer with a comparatively small lot of hay. With this 
cargo she sailed for France in September, and her hay was deUvered 
and received under Steger's contract with the French government. It 
is specifically found by the référée that — 

"It Is not establlshed by the évidence that it was Impossible for [Steger] to 
supply a cargo of hay for the Benwood ; * * * the utmost that can be In- 
ferred is that to hâve obtalned hay In order to load the Benwood withln a 
reasonable period after her arrivai would hâve been expensive, and probably 
would hâve cost défendant In demurrage a large sum of money." 

The large judgment now complained of, and rendered in favor of 
Orth and against Steger, consists (so far as it is necessaiy to specify) 
of (1) damages for breach of contract to load hay on the Benwood, and 
(2) demurrage on the Benwood and other steamers; demurrage be- 
ing computed after lay days at the rate of one for 700 tons of cargo- 
carrying capacity. 
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We notice the following alleged errors urged by Steger: (a) The 
charter of the Benwood was dépendent on and collatéral to Steger's 
contract with the French government. (b) The charter of the Benwood 
expired by limitation with the expiration of her lay days, calculated 
as above, viz. July 27th. (c) Orth's losses on the Benwood were due 
to his neglect of the duty imposed by law to mitigate damages by 
seeking other employment for his steamer, (d) Orth's conduct in 
refusing to let the Aagot sail, until his demands in respect of other 
steamers were satisfied, operated as a release of Steger from further 
liability in respect of the Benwood's charter, (e) Interest was not al- 
lowable upon the items constituting the principal of Orth's judgment 
below. 

(a) It is argued under this head that because Steger had agreed to 
ship the last of his hay by July 20th, and by that date had put nothing 
on board the Benwood, he was therefore relieved of further dealings 
with that steamer. 

This singular contention may be disposed of by pointing out that it 
is inconsistent with the admitted dealings between the parties hereto 
both bef ore and af ter July 20th ; as is said by the référée, the parties 
"apparently assumed, what appeared to be the fact, that the French 
government would not refuse to accept delivery of hay shipped after 
July 20th." 

But such a contention as this can rarely rest merely upon a reading 
of certain papers, and when (as hère) the agreement regarding the 
Benwood was in paroi, it eiïectively disposes of the contention to point 
out that it has no finding of fact made by the référée upon which to 
rest. 

It may be further noted that one of Steger's own requests to find 
was apparently intended to cover this point, and was refused by the 
référée. This fact is noted, to disapprove of the practice of burden- 
ing a record with such declined findings. When we hâve no power 
to do more than ascertain whether the judgment is supported by that 
which was found, we are not interested or concerned with what the 
référée did not find. Therefore such matters ought not to be inserted 
in the record. 

[2] (b) It is reported as a fact that Steger did not, "in the nego- 
tiations which preceded the final termination of the [Benwood's] con- 
tract, take the ground that the contract was broken when the lay days 
expired; * * * up to August 6th =* [Steger] claimed to control 
the Benwood, and had the right to load her with either hay or staves." 

Under this finding of fact the contention now made is not open to 
plaintiflf in error, but as matter of law it is wrong. It would indeed 
be a singular construction pf so well-known a document as a charter 
party to hold that the charter necessarily terminâtes with the expira- 
tion of lay days. Doubtless an agreement may be made in such terms 
that, if no cargo is furnished before the expiration of lay days, the 
shipowner may cançel and seek other business. Where the agreement 
is to load at a certain rate and thereafter pay demurrage, demurrage 

î (Note. — This date 1» an obTlous clérical error for August Ith). 
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is the agreed compensation for the use of the ship for a reasonable tîme 
after the expected period of her loading is completed. For such rea- 
sonable tîme the ship must wait. Wilson v. Thoresen's Linie, [1910] 
2 K. B. 405. Cf. the discussion of the relation of charterers and con- 
signée in Milburn v. Fédéral, etc., Ce, 161 Fed. 717, 88 C. C. A. 
577. 

[3] (c) The duty of a plaintiflf who has been injured by a défend- 
ant, whether through tort or violation of contract, to mitigate or min- 
imize damages, is not doubted. But what are reasonable and proper 
efforts in respect of such mitigation présent nearly always (and cer- 
tainly in this case) a question of fact; and hère plaintiflfs in error are 
concluded by the findings below above cited, and the further finding 
that— 

"There was no Tinreasonable delay on the part of [Orth] in securing a cargo 
for the Benwood after receivlng [Steger's] notice that they would not supply 
hay for that vessel." 

To get another cargo, as good a cargo as they could, and as quickly 
as was reasonably possible, was the extrême measure of the carrier's 
obligation to mitigate damages. 

[4] It is specifically urged that Steger ofïered in substance to put 
on the Benwood a cargo which would not pay as large a freight as 
the hay, and then to make good the différence between such cargo 
and a hay cargo. It is admitted that on the hay cargo, as per contract, 
Steger was obliged to pay freight in advance; he refused to pay the 
équivalent freight in advance. This offer was made before August 7th. 
We entirely agrée with the référée that such an offer (as matter of 
law) Orth was under no obligation to accept, whether it be called in 
mitigation of damages or substitution of occupation. 

(d) Orth's conduct in respect to the Aagot's sailing was indefensible. 
The référée so found. Orth thereby subjected himself to some losses,. 
which according to the findings below he must bear himself. But 
the charter of the Benwood was a separate and independent agree- 
ment. When Orth refused to let the Aagot sail, the Benwood was 
awaiting her turn to load, and we fail to discover in any fact reported 
to us any connection between what Orth did about the Aagot and dam- 
ages for a proven, if not admitted, breach of the Benwood's charter 
on August 7, 1915. 

[5] (e) However interesting may be the question of interest upon 
unliquidated damages, it is not open for discussion to thèse plaintiffs 
in error; it being specifically reported to us that interest was com- 
puted on items both of damages and demurrage by stipulation. 

In respect of demurrage, even if there were no stipulation, interest 
should hâve been computed under our décision in Milburn v. 36,000- 
Boxes, 57 Fed. 236, 6 C. C. A. 317. That décision was in a cause 
promoted in admiralty, but the form of the action makes no différence. 
Interest is allowable upon demurrage based on charter party agree- 
ment. 

Judgment affirmed, with costs. 
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ORTH V. STEGER et al. 
(District Court, S. D. New York. June 2, 1919.) 

1. Ceetiobaei <&=54;7 — Stat of Execution — Disceetion of Fedebal Distbict 

Court. 

The District Court bas power in its discrétion to stay issuance of at 
exécution on a judgment pending application for a writ of certiorarl to 
ttie Suprême Court, in cases not reviewable by sucti court as a matter of 
riglit in any other way, notwitlistanding tlie absence of statutory pro- 
visions autliorizing a stay. 

2. Cektioeari <S=»47 — Natuee — Supeksedeas. 

A writ of certiorarl is in tlie nature of a writ of error, and under tlie 
common law opérâtes as a supersedeas. 

3. Ceetiobabi <g=>47 — Stat of Execution — Disceetion op Fedeeal Disteict 

COUET — SUFFICIENCY OF ShOWING. 

In exercising its discrétion to grant a stay of exécution pending appli- 
cation to tlie Suprême Court for a writ of certiorarl, the District Court 
must b€ satisfied of the good faith of the applicant, and must provide for 
sufBcient securlty and for a prompt présentation of a pétition for the 
writ. 

At Law. Action by Mountford S. Orth against Edward D. Steger 
and others, composing the firm of Steger & Co. Judgment was ren- 
dered for plaintilï, and défendants move, by way of order to show 
cause, to stay exécution pending application to the Suprême Court for 
a writ of certiorari. Motion granted, on conditions. 

Addison S. Pratt, of New York City, for the motion. 
Alfred S. Barnard, of New York City, opposed. 

MAYER, District Judge. This is a motion (by way of order to 
show cause) to stay the issuance of exécution to enf orce the collection 
of a judgment in favor of plaintifï. The action was at law and plain- 
tilï prevailed in the District Court. On review, the judgment was af- 
firmed by the Circuit Court of Appeals. Steger v. Orth, 2.S8 Fed. 

619, C. C. A. . In due course, the Circuit Court of Appeals 

sent down its mandate in familiar form, and this court, in accordance 
with its duty, obeyed the directions of the mandate. 

The cause is one where there can be no review by the Suprême Court 
of the United States as matter of right, but only by way of certiorari. 
Défendants assert that they intend to apply to the Suprême Court for a 
writ of certiorari, and pending such application they ask for stay of 
exécution, offering to give any undertaking which the court may 
think adéquate. 

[1] Plaintifï insists that this court has no power in this case to 
make the order asked for. It is true that there is nowhere any statu- 
tory provision authorizing a stay of exécution in circumstances similar 
to those in the case at bar, yet the power to stay in the discrétion of the 
District Court has long lieen accepted in this district as matter of 
practice. In Foster's Fédéral Practlce (5th Ed.) vol. 2, § 427, p. 1348), 
the author states : 

®S9For other cases ses sama toplc & KBT-NUMBSiR in ail Key-Numbered Dlsests & Indezes 
258 F.— 10 
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"StayB of proceedlngs, pending an application to the Suprême Court of the 
United States for a writ of certiorari, are often granted, when securlty haa 
been given pending the review by the Circuit Court of Appeals." 

The only case cited by Poster to sustain the proposition, supra, is 
Boston & M. R. Co. v. Gokey (D. C.) 150 Fed. 686; but that case is 
one decided in this circuit, and, whether right or wrong, is in conf ormity 
with the practice hère, and is entitled in this court to respecfful con- 
sidération. But, in addition, there is substantial authority in support 
of the contention advanced by défendants' counsel. Freeman on 'Ex- 
ecutions (3d Ed.) §§ 32, 32a; Blackburn v. Reilly, 48 N. J. Law, 82, 
2 Atl. 817. The opinion of Van Syckel, J., in the Blackburn Case, su- 
pra, exhibits the reasoning in support of a stay so clearly and fully 
as not to require élaboration. 

[2] A writ of certiorari is in the nature of a writ of error. Har- 
ris V. Barber, 129 U. S. 366, 9 Sup. Ct. 314, Z2 L. Ed. 697. In Kountze 
V. Omaha Hôtel Co., 107 U. S. 378, 381, 2 Sup. Ct. 911, 914 (27 L. 
Ed. 609) the court said: 

"By the common law a writ of error, without any securlty, was of Itself 
a supersedeas of executloit from the time of its allowance or récognition by 
the court to which It was directed." 

In 6 Cyc. 800, 801, it is stated: 

"Except where the common-law rule has been changea, a certiorari to a 
subordinate court or tribunal or an offleer opérâtes as a stay of proceedlngs 
from the time of its service or of formai notice of its issue, unless the judg- 
ment or order complained of has begun to be executed." 

See, aiso, Bailey v. Lansing, Fed. Cas. No. 738, 13 Blatchf. 424. 

Finally, refusai of the right of this court to stay exécution would 
seem to be inconsistent with the right to apply for a writ of certiorari. 
Facts might readily exist where failure to stay would resuit in com- 
plète loss, by paying to an irresponsible party a judgment which the 
Suprême Court later might bave held was erroneously rendered. 
Further, if the judgment is fully satisfied, the case might become moot 
so far as concerns considération by the Suprême Court of a pétition 
for a writ of certiorari. 

[3] I conclude, therefore, that this court has discrétion to grant the 
stay. This court cannot assume to weigh the merits of the pétition 
itself, for that would be another way of assuming to perform a duty 
of the Suprême Court; but, in the exercise of discrétion, the court 
must be satisfied of good faith (and such it beUeves exists hère), and 
by its order must provide for sufficient security, and for prompt 
présentation of the pétition for the writ of certiorari. 

Motion granted, on condition that sufficient security be given, and 
that the pétition for the writ shall be promptly served and submitted. 
The détails can be disposed of in the order, which may be settled on 
two days' notice. 
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NESTLE PATENT HOLDING CO., Inc., v. E. PRBDBIIICS, Ina 

(District Court, S. D. New York. July 1, 1918.) 

No. 14—122. 

1. Patents <g=»328 — Validity and Infbingement— Haib Waving. 

Aldwoith patent, No. 1,186,533, relatlng to compound tube used in so- 
called permanent haïr waving, héld valid and Infrlnged. 

2. Patents <ê=9283(2) — Infbingement— Bight to Injunction— Abandon- 

MBNT. 

That a patent infringement, testlfied to and proven, was abandoned 
before suit was brought, does not take away right of injunction in order 
to prevent répétition. 

3. Patents iS=»328 — Infringement— Haib Waving. 

Aldworth patent, No. 1,186,533, coverlng a compound tube used in so- 
called permanent lialr waving, held not infrlnged by a device consistlng 
of a borax pad to be wrapped around the coiled haïr, and covered with a 
beat conducting, but nonlnflammable, tube irapervious to water. 

4. Patents ®=>328 — Infbingement— Appabatus— Haib Waving. 

Nessler apparatus patent No. 1,052,166, clalms 3 and 6, relatlng to the 
art of so-called permanent hair waving, held not infrlnged. 

5. Patents <S=>328 — Validity— Appabatus-Haie Waving. 

Nessler apparatus patent. No. 1,052,166, claim 5, relatlng to the art of 
so-called permanent hair waving, held void as made up'Of a comblnatlon 
ail old but a single élément 

6. Patents <S=>26(1) — Validitt— Combination of Apparatus and Pbocess. 

If a process displays invention over the prior art, It does not neces- 
sarily foUow that the apparatus wherewlth to practioe it required in- 
vention also, still less Is it a resuit that the combination clalmed is valld. 

7. Patents <g=»328 — Combination of Pbocess and Appabatus— Infbinge- 

ment. 

Nessler process patent. No. 1,052,167, in combination with Nessler ap- 
paratus patent, No. 1,052,166, claim 4, relatlng to the art of so-called 
permanent haïr waving by the vaporlzatlon of a lotion in a heated tube, 
held not infrlnged. 

In Equity. Action by the Nestlé Patent Holding Co., Incorporated, 
against E. Frédérics, Incorporated. Decree directed for plaintiff in 
part. 

Final hearing in equity. Action on Aldworth patent, No. 1,186,- 
533, claims 1 to 7, on ail the claims of Nessler process patent. No. 
1,052,167, and on Nessler apparatus patent, No. 1,052,166, claims 3 
to 6, ail owned by plaintiff. 

Charles Neave and Willis Fowler, both of New York City, for 
plaintiff. 

Thomas Ewing and Charles H. Wilson, both of New York City, 
for défendant. 

HOUGH, Circuit Judge. AU thèse patents relate to what has been 
oftenest called herein the art of "permanent hair waving." It is as well 
to State in limine, as a finding of fact, that in the literal sensé of the 
words, there is no such thing. 

Human hair is a substance having, so far as known, attributes or 
éléments closely akin to horn, or finger nails. Heat, moisture, and 

^=>For other cases see same toplc & KBY-NUMBBR in ail Key-Numbered Digeste à indexes 
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pressure will change its shape ; but it will not only grow anew in îts 
natural shape, but beat, moisture, and pressure, which suddenly ap- 
plied together changed shape quickly, will (when encountered suc- 
cessively or in less powerful combination) remove or dissipate the 
contour artificially produced!. 

Permanent, therefore, means no more than enduring longer than 
other hair waving; and how enduring that is dépends also on the 
particular kind of hair treatedj i. e., whether coarse or fine, strong 
or weak. This finding is thought to be fully supported by the évi- 
dence herein. 

It is also proven, and, indeed, admitted by both sides, that personal 
skill, the almost artistic touch, and récognition of the différent kinds 
of hair encountered on the heads of différent persons, contribute very 
largely to the "permanency" or excellence of the unnatural curl or 
wave produced by the hairdresser's labors. Thèse patents, singly or 
collectively, do not supplant or do away with the skill of expérience. 
This is true of many patents and in many arts; but it is more than 
usually important in considération of this cause. 

[1, 2] The Aldworth patent stands by itself, and may be consid- 
ered first. The seven claims in suit cover "a new article of man- 
ufacture," viz., a tubular body or structure, or a "compound" tube, 
the compounding consisting in the use of two or more plies of ma- 
terial, having a "reagent" between the plies, said plies, or the inner- 
most ply, being of such a nature that it will permit the reagent "to 
alter" its condition, or be "changed from its normal condition," and, 
when so changed or altered, to "act upon" hair inserted in the tube. 

Every claim but No. 2 requires the reagent to be a "constituent 
part" of the article, and the second claim demands that the reagent 
be "located" within the wall of the tubular body. 

The spécification shows clearly that ail this means that Aldworth 
invented a portable, durable, ready-to-use tube, capable of withstand- 
ing beat externally applied, and having, beneath à porous inner skin 
or ply, borax. When this tube was plunged in water, put overhair, 
and heated, the hair had a bath of steam charged with borax or a 
solution thereof. It would seem plain from the disclosure alone that 
the invention in this "new article" consisted in embodying the port- 
able and ready-to-use thought; but that it was this idea that carried 
the patent through the office is also shown by the file wrapper con- 
tents (especially paper No. 5, filed January 20, 1916, of defendant's 
Exhibit P). 

Nothing is found in the record invalidating this patent; the man 
Frédérics substantially admits infringement (Ev. pp. 48 and 49), and 
the corporate défendant offered the infringing article for sale (Plain- 
tiff's Exhibit No. 11). Evidently the infringement thus testified tô and 
proven was abandoned before suit brought, but that does not take 
away plaintiff's right to injunction m order to prevent répétition. 

The usual decree may therefore pass on this patent. 

The principal question of infringement, however, is whether what 
Frédérics did to the hair of Misses Albes and McPherson in March, 
1917, amounted to a violation of plaintiff's rights under some or ail 
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çf the patents in suit. Taking the évidence of thèse witnesses in 
conjunction with Frédérics' exposition of his own methods in open 
court, what was done, and is being donc, is so clear that I shall not 
recount évidence. 

[3] So far as the Aldworth patent is concerned, the question is 
whether Frédérics' borax pad, when wrapped around the coiled hair 
and covered with a heat conducting, but noninfiammable, tube im- 
pervious to water, is the équivalent of the Aldworth tube. 

Whether it accomplishes the same resuit is denied, and may be 
doubted, as it is probably true that some undissolved borax gets into 
the hair; but, entirely apart from this question of fact, I think Ald- 
worth's claims are so limited to making the borax (reagent) a con- 
stituent part of the neat portable ready-to-use tube of his patent, 
that a pad and tube separately made and sold, and united only for 
use, respond neither to the claims Hterally read nor to the spirit of the 
patent. 

If this be too narrow a reading of the spécification language, it 
would, I think, be easy to confine the patent within thèse limits oh 
the showing of prior art; but décision is based on the ground above 
stated. 

The two Nessler patents represent one inventive eflfort on the 
patentee's part, and may be studied accordingly; but it seems to me 
that the division of original application required by the office was 
right, for this is not a case where the only conceivable method of 
infringing the process patent is by using the spécifie apparatus dis- 
closed. 

The extensive display of prior art (other than patents and publica- 
tions) made in court convinces me that boiling or steaming hair, 
heating it, and while being heated in any way exposing it to borax 
in solution, were ail very old matters in the ancient art of hair 
dressing. 

An incomplète but not inaccurate description of Nessler's thought 
is to call it "piping" (Crain, 138,995), or nearly piping, hair on the 
head. This means that he simultaneously applies heat and moisture, 
and heat through moisture, to hair under pressure, i. e., under the 
torsion of the hair round the curler. As he put it in his évidence, 
heat alone is not enough — you must hâve steam. 

It is to me very évident that what renders near piping possible is 
the electric heater, with its intense, but localized, température. 

But the ckims in suit do not dépend on this antécédent and under- 
lying truth, and therefore plaintiflf's couiisel summarize their con- 
tention thus : 

"Inside of a heater, heated in any way, Nessler places a tube which In- 
closes absorbent material surrounding hair tightly wound on a curler." 

This attractive method of statement omits any mention of what it 
is that the absorbent material absorbs. Just as written, it describes a 
heating process without moisture. It will appear, I think, that in the 
moisture, and the way of generating the same, or applying it to the 
hair, lies the crux of this litigation, which, trivial as the subject-mat- 
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ter seems to elderly men of scanty locks, does affect the livelihood of 
à quite nuiïierous class. '•: ■ 

By way of what is denounced as infringement, Frédérics (the man) 
has donc three things: (1) Used a tube which was practically Ald- 
worth's; (2) put "flannel against the hair" and a tube over ail (Ev. 
p. 52); and (3) wrapped hair and curler with his "borax" or "steam" 
pad, and placed a tube over that. Each of thèse acts is said to in- 
fringe both the Nessler patents. 

I inquire what were the teachings of the prior art, and what ad- 
vance or change therefrom does Nessler both disclose and claim, in 
so much of his patents as are hère in suit? 

The patentée himself discloses as prior art (1,052,167, p. 1, 1. 14) a 
method in which the hair on the curler receives a "suitable lotion," 
is covered with a tube, and beat externally applied. 

The évidence of divers witnesses at trial establish that curlers were 
long ago covered with cloth or flannel ; that hair when wound was 
so covered; that hair and flannel were intermixed in the winding; 
that lotions or washes, usually containing borax, were applied to the 
hair or the cloth, or both; and beat was then applied to the inside 
of the curler. Nessler starts from this knoAvledge. 

His disclosure is that he completely covers the hair with (e. g.) 
flannel "moistened with water"; he then puts "lotion" in the tube, 
allowing it to "collect in the closed end" ; applies beat externally, 
and thus permits only "the gases or vapors liberated by the beat" to 
get at the hair through the flannel. 

He nowhere spécifies any particular lotion, or gives any sugges- 
tions as to its components. 

On this disclosure are founded three process claims, of which the 
first and third literally follow the spécification, and the second does 
not require the absorbent covering of the hair to be moistened on ap- 
plication. 

The apparatus claims in suit vary. They are ail for combinations, 
of which in Nos. 3 and 6 a vent for gases at the handle end of the 
heater, said gases to issue from the opposite end of the tube, is a stat- 
ed élément; and Nos. 4 and 5 leave out the vent, but include (4) an 
absorbent covering over hair or curler; and (5) means for binding 
the tube at its "open" end. Ail thèse combinations are said to de- 
fine or describe apparatus for carrying out Nessler's process (page 
1,1. 11) ; but nowhere is any référence made to a lotion in the claims, 
nor is the absorbent material required to be moistened. This, how- 
ever (or one wetness at ail events), must be implied (see page 1, 1. 41 
et seq.), or else there can be no gases to escape through the specified 
vent. 

[4] Considering thèse claims somewhat technically, perhaps, the 
third and sixth apparatus claims are not infringed, because, assuming 
that good combinations are stated, Frédérics' heater has no vent ; nor 
can I think that the end of his projecting tube pricked, and lightly 
stufifed with cotton, is the équivalent of a vent in the heater fur- 
nishing exit for gases issuing from the inner or head end of the 
tube. 
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[5] The fifth apparatus claim describes absolutely (so far as it goes) 
what Nessler himself discloses as prior art, except for "means for 
binding" the tube at its open end. The means disclosed are to "tie 
down on the hair" said "open end"; in other words, to iasten the 
mouth of a bag with a string. Whcn a combination is ail old but one 
élément, and the addition of that élément is not invention, the claim 
is void. Such is the case hère. 

[6] The fourth apparatus claim describes (when a steam producing 
liquid. is assumed) something that may be used to practice the pat- 
ented process. If the process displays invention over prior art, it 
does not necessarily foUow that the apparatus wherewith to practice 
it required invention also, still less is it a resuit that the combination 
claimed is valid. 

Whether any of thèse apparatus claims show (in the light of the 
disclosure and évidence) a newr f unction evolved from the combination, 
or anything more than an aggregation, I very much doubt; thinking 
that the récent décision in Grinnell, etc., Co. v. Johnson, etc., Co., 
247 U. S. 426, 38 Sup. Ct. 547, 62 L. Ed. 1196 (June 10, 1918), has 
firmly called us back to simple and rigid rules regarding claims of this 
class ; and the calling was much needed. 

[7J But whether I am right or not in this view of combinations, it 
is certainly generous to the patentée to consider the process claims 
in conj unction with the fourth apparatus claim as one invention. 
When this is donc it seems to me plain that ail Nessler did was to 
take a known apparatus, of curler tube and heater, and, instead of 
applying "lotion" to the hair direct, put it inside the tube, first cov- 
ering the hair with flannel or the like, and then beat as before. The 
resuit sought was to allow the "lotion" to get at the hair only in vapor 
form and only through the flannel; but, judging from the différence 
between the process claims, it was indiffèrent whether water (on wet 
flannel) touched the hair or not. 

The broadest possible statement of this invention (disregarding 
technicalities of claim language) is that Nessler was the first to "treat" 
coiled hair with vaporized lotion only, and that lotion may mean 
solution of borax or plain water — in short, anything that steams. On 
this reading Frédérics' borax pad is not an inf ringement ; it is a 
différent principle, viz., to mix the borax with, or scatter it into, the 
hair. No more was his placing of borax between folds of flannel, 
and for the same reason. Using Aldworth's tubes would infringe the 
process, thus broadly interpreted. 

I cannot, however, interpret the claims now under considération so 
broadly. It is true that "lotion" may mean water alone, and a borax 
solution, whether fluid or vaporized, on application is a "lotion," as 
defined in dictionaries. 

But Nessler plainly meant something else by lotion, i. e., some- 
thing which by its ingrédients assisted in curling; if this were not 
so, he would never hâve difïerentiated between the water which mois- 
tened his flannel and the lotion to be vaporized in his tube. Indeed, 
in his testimony he seems to me substantially to admit the use of a 
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préparation regarded by him as sufficiently valuable în "permanent 
curling" to be kept secret. (Ev. pp. 41 and 43.) 

If, then, the vaperizing of a lotion is an essential part of the pat- 
entée! process, Frédérics' does not inf ringe, and never did ; and I make 
this finding. 

Finally, assuming that Nessler's process wave is the most perma- 
nent known, I think that by his own évidence he has relegated Fréd- 
érics' to a lower and less permanent class. 

Misses Albes and McPherson went to Frédérics', paid appa/ently 
full price, received what by Frédérics' own démonstration was his 
most permanent adornment. One wave lasted about three months; 
the other was reduced to a remnant at the hair end in a year. Hair 
grows about six inches in a year, as testified; and I took judicial 
notice that the young woman's hair was over a foot long. Therefore 
Frédérics' best curl wore out in much less than a year, and of it 
Nessler said "it was a bad job" (pages 155-156). 

Assuming this to be true, the truth dépends on one of two things — 
either Frédérics' principle was wrong, and différent from that under- 
lying Nessler's patented process, or the matter is mostly one of semi- 
artistic skill. I personally incline to the latter opinion, but neither 
solution of Frédérics' "bad job" helps out thèse patents in this suit. 

Plaintiff may take a decree on Aldworth ; the bill as to the Nessler 
patents is dismissed — on claim 5 of 1,052,166 because it is void, on 
ail others because not infringed; no finding is made as to invalidity 
of other Nessler claims. No costs will be allowed to and inçluding 
entry of decree. 



CHASE V. UNION & NEW H AVEN TEUST CO. 
(District Court, D. Connecticut. May 27, 1919.) 

1. Patents <®=»328 — Infmnqement— Chain Link Connector. 

Relssued patent No. 14,361, based on original McLaughlln patent No. 
1,166,068, for a chaln llnk connecter, limlted to a narrow range of équiva- 
lents, In vlew of the prior art, heîd not Infringed. 

2. Patents ®=241 — Infeingement— Essentials. 

For a devlce to infringe a patent for an Improrement, it must accom- 
pllsh the same broad resuit by substantlally the same means and In sub- 
stantlally the same way. 

In Equity. Suit by Cassius S. Chase against the Union & New Hav- 
en Trust Company, trustée of the estate of Henry Horton, for in- 
fringement of United States letters patent, reissue No. 14,361. De- 
cree for défendant. 

Edward D. Robbins, of New Haven, Conn., and R. E. Babcock, of 
Bufïalo, N. Y., for plaintiff. 

John S. Powers and James L,. Norris, both of Washington, D. C, 
for défendant. 

MANTON, Circuit Judge. This is a bill in equity charging in- 
fringement of letters patent, reissue, No. 14,361, granted to the plain- 

@=3For other cases see same toplc & KEY-NUMBER In ail Ke7-Numbered Oleests & lnd.ixes 
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tiff by assignaient of September 18, 1917, on an application filed April 
20, 1917, pursuant to original letters patent No. 1,166,068, granted 
December 28, 1915, jointly to William H. McLaughlin, as inventer, 
and Charles Tôle, as assignée of a half interest. The Rowe Calk 
Company, plaintiff's licensee, manufactures nonskid devices. The de- 
fendant is the executor and trustée of Henry Horton, deceased. The 
bill charges that Horton infringed the patent in suit. Thèse devices 
were manufactured by the Arrovir Grip Manufacturing Company, a 
New York corporation doing business in that state, It is the real 
défendant in interest, and has openly entered into the case and de- 
fended this litigation. 

The patent in suit is an improvement for a chain link connector 
which was sold in connection with a completed device for attachment 
to wheels of motor trucks to prevent skidding. Claims 4 and 5 are 
in issue and are as foUows: 

"4. A device to connect the links of a chain, conslsting of a part having 
two hooUs presented toward each other, leaving an open space between their 
adjacent ends and adapted to receive straln or pull in opposite directions, in 
combination wlth a guard pivotally connected to said part at one end and, in 
closed position, guardlng said open space and estending down between the 
adjacent ends of the hooks, to prevent the passage of an endless article from 
one of said hooks to the other, said guard being provided with a pair of 
résilient plates to grip between them a portion of said part for the purpose 
of holding said guard In closed position. 

"5. A device to connect the links of a chain, conslsting of a part having two 
hooks presented substantlally toward each other, leaving an open space be- 
tween their ends and adapted to receive chain links, said hooks being con- 
nected by a body portion in combination with a guard permanently mounted 
on said part, and, in closed position, guardlng said open space and extendlng 
between the adjacent ends of said hooks toward said body portion, to pre- 
vent the passage of an endless article from one of said hooks to the other, 
said guard being provided with a pair ol résilient plates to engage said part, 
to hold said guard in closed position." 

The principal défenses interposed are (a) that defendant's device 
does not inf ringe ; (b) that claims in issue are anticipated by the prior 
art; and (c) that the claims are void because of defendant's inter- 
vening rights. 

[1] Both the original and reissue patents provided in the spécifi- 
cations that the invention related to a chain link connector of the snap 
hook type, and point out as one of its objects to provide a strong 
solid section with a pivoted sheet métal guard, to keep the respective 
end links of the two ends of the chain in the respective hooks of the 
connector, thus guarding against their being superposed and by twist- 
ing move the guard on its pivot. It is évident that the essential char- 
acteristic of the McLaughlin device is that there must be a snap hook, 
and there is the characteristic that, but for the particular construction 
of the guard, a chain link might pass from one hook to another. The 
patentée calls his device a chain link connector. The plaintiflfs' device 
might well be called a snap link. The device as shown in the drawings 
is the open link, which is designed to be held in suspension between 
the adjoining chain links and as a snap hook feature of the movable 
guard normally bridging the terminais of the hooks. The guard used, 
which undoubtedly- is the only improvement, when in place and locked. 
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will prevent the passage of a chain from one hook to the other. As 
shown in the drawings, the chafacteristic features indicate an open 
link which is designed to be held in suspension between the adjoining 
chain links having the snap hook feature of a movable guard normal- 
ly bridging the terminais of the hook, the guard being pivoted on one 
of the hooks. The patentée regarded the suspended characteristic of 
his snap link as an essential feature. The spécification describes and 
suggests only one way of operating the connector with the adjacent 
links. It says: 

"Thèse two links slipping together over the free end of the connector, the 
link belng slipped OTer the central dlvidlng point between the two hooks and 
coming to a stop In the eye against the inner edge of thê end hook or section 
of the connector, and the link retaining its position in the other eye, bearing 
against the inner edge of the end hook or section of the connector." 

To operate the connector in the manner suggested hy the spécifica- 
tions, it is indispensable that the connector shall hâve the suspended 
characteristic, thus the necessity of preventing either link from pass- 
ing from the hook with which it is initially engaged to the other hook. 
This improvement is directed to a snap link of the floating or suspend- 
ed type, for the purpose of overcoming the disadvantage of a chain 
link passing from one end of the closed snap to the other. This bar 
or guard, pivoted to one of the hooks, bridges the hook terminais and 
closes the link as an entirety and a projection, extending inwardly and 
bridging the bar and the central portion of the link, functions to oc- 
clude the hooks from one anothèr. It functions as a locking means 
for the closure. 

The manufacturer, using this device, uses two of theni in connection 
with the construction of his nonskid device. They act to hold the 
chains passed under the felly of the wheel upon a securedly placed 
fastener to the spoke of the wheel. But in my opinion, the chain 
connector covered by the reissue patent, as used by the Rowe Calk 
Company, is but a part of their completed nonskid device. 

The défendant, on the other hand, uses a completed nonskid device. 
It is used as such for automobile trucks. The device is not used as 
making part of the chain, which may be used for purposes other than 
nonskid devices. I think it is fundamentally différent in its nature 
from the device of the patent in suit. It is intended and used in a 
limited field. The object of defendant's device is to provide a clamp 
applicable to a wheel spoke having an open link carriea thereby and 
means readily movable in relation to the ends of the links, to prevent 
accidentai disengagement of the cross or tire chain links therefrom, 
and whereby, also, a cross or tire chain may be quickly and practically. 
applied over a tire and secured in operative position in an expeditious 
manner. The link is the part of the clamp applicable to the spoke, and 
the guard is provided, which is not pivoted upon the link itself, but 
upon the clamp, and opérâtes in a longitudinal way between the ends of 
the link, and there securely holds the ends of the chain, which are 
wrapped around the felly, and thus prevents the accidentai dîsen- 
gagement of the chain links. The guard, mounted upon the fixed or 
chanored part of the center of the wheel, greatly f-acilitates in reduc- 
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ing the time required for removal or replacement o£ the cross-chains. 
The clamp is held firmly to the spoke of the wheel, which, together 
with the pressure upon the felly, takes the stress resulting f rom the 
pull of the chain while in opération. It is a much stronger and 
more durable device than that placed on the market by the plaintifï. 
The defendant's device could not be used as a chain connector of gên- 
erai utility, such as McLaughlin's chain connector. In defendant's de- 
vice, the link passage or opening is closed by one guard, which is 
mounted on the clamp for movement in the common plane of the 
spokes, and the guard, when closed, securely engages with a projec- 
tion provided on the flange or web which carries the hooks. It will 
be noted that the plaintifï has two hooks. It requires two opérations 
and two guards, whereas in defendant's device one guard and there- 
fore one opération, alone is necessary to operate the device. 

In claim 4 the guard is defined as extending down between the adr 
jacent ends of the hooks to prevent the passage of an endléss arti- 
cle from one of said hooks to the other, and in claim 5 as extending 
between adjacent ends of said hooks toward said body portion to pre- 
vent the passage of an endless article from one of said hooks to the 
other. In defendant's device there is no such danger of the passage 
of links from one hook to the other, the danger being the possibility 
of entire disengagement of the chain with the hook, and to prevent 
this the guard is used. 

The defendant's device does not, therefore, exercise the function 
of preventing the chain link from passing from one hook to the other. 
It is not pivoted to a part having two hooks. In plaintiflF's device the 
guard is necessary to prevent the endless article from jiassing from one 
hook to another; whereas in defendant's device the guard is used. 
The defendant's device does not, therefore, exercise the function of 
preventing the chain link from passing from one hook to another, 
where in defendant's device the guard is used to close the connector, 
so as to prevent disengagement of the links. 

Having in mind the diminishing space between the spokes as they 
approach the hub and the closeness of the spokes in the wheels of 
motor trucks, it is préférable to hâve an attachment as compact as 
possible, and to hâve the guard so located as to make it easy of access, 
so that it may be opened. The defendant's device requires but one 
opération, the opening of one guard, and there is ample room or clear- 
ance for its opening movement by reason of its location. The features 
of the defendant's device, by virtue of which a link cannot pass from 
one hook to the other, are features which are intimately related to the 
character of the device of the nonskid appliance, and are but incidental 
to the means for preventing disengagement of the chain from the 
hooks. The defendant's device is devoid of the suspended or floating 
relation contemplated by the McLaughlin patent. 

In McLaughlin's device, as stated above, the guard is pivoted to 
a part of what is referred to as two hooks; whereas in defendant's 
device the closure is pivoted to the clamp, which is an élément quite 
distinct from a part having two hooks and involving an arrangement 
not compatible with the snap hook type» The plaintiff must be limited 
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to a connecter whîch îs of the suspended connecter type, having for 
its object preventing a chain link from passing from one hook to the 
other, and one in which the guard is pivoted upon one of the hooks. 

[2] In view of the prior art and use, particularly of the Manson 
patent and the Weed connector, the plaintiff's improvement of a chain 
link connector must be limited to a narrow range of équivalents. The 
defendant's device lacks the essential characteristics of the claims of 
the plaintiff's device, and, in my opinion, does not infringe. It is not 
enough to support the claim of infringement that the alleged infring- 
ing device shall accomplish the same broad resuit. It is necessary that 
it accomplish that resuit by substantially the same means and in sub- 
stantially the same way. There must be identity of means and identity 
of opération, which must be combined with identity of resuit to con- 
stitute infringement. Kokomo, etc., v. Kitselman, 189 U. S. 8, 23 
Sup. Ct. 521, 47 L. Ed. 689. The defendant's device does not perform 
the same service or produce the same resuit in substantially the same 
way. Werner v. King, 96 U. S. 218, 24 L. Ed. 613. 

Decree for défendant 



T. I* SMITH CO. et al. v. CEMENT TILE MACHINERY CO. 

(District Court, N. D. lowa, El 0. July 17, 1919.) 

No. 28. 

1. Patents ®=>318(6) — ^Infringement— Accotjnting—Ckedits Allowable. 

In action of accountlng for profits due to Infringement by défendant 
of complalnant's patent, défendant was properly allowed crédit, in ex- 
cess of amount received for machines, the money expended in making In- 
frlnging machines, as well as cost of certain patterns, jigs, and teinplets 
necessarily made in producing infringing machines. 

2. Patents <®=s>319(1) — Infringement— Punitive Damages. 

Infringements not belng wantonly or willfully made, but made througb 
a supposed right, compensation to patentée in an accountlng suit should 
be limited to actual damages sustained. 

3. PATETfTs i®=5>319(l) — Infringement— Amount of Recovert. 

Défendant, which In ail of the machines manufactured by It for which 
plaintiffs are entitled to recover in suit for accountlng Included éléments 
covered by plaintiffs' Invention, should be held accountable for the value 
of the machines as manufactured without déduction for parts not covered 
by patent infringed. 

4. Equitt ig=»394 — Master's Compensation— When Payable. 

The master is entitled to his compensation and expenses without await- 
Ing the resuit of any appellate proceedings. 

In Equity. Suit by the T. L. Smith Company and others against the 
Cément Tile Machinery Company. On exceptions by both plaintiffs 
and défendant to master's accountlng and report thereof. Exceptions 
overruled. 

Edwards, Longley, Ransier & Harris, of Waterloo, lowa, for plain- 
tiffs. 
John E. Stryker, of St. Paul, Minn., for défendant. 

®=aFor other cases see same topio & KBY-NUMBBR In aU Key-Numbered Dlgests à Indexes 
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REED, District Judge. This matter was referred to a spécial mas- 
ter to take an accounting for the plaintiffs' profits or damages because 
of the infringement by the défendant of the complainant's patent, which 
he has donc, and has filed his report of such accounting, and re- 
ports that the plaintiffs are entitled to recover from the défendant 
damages in the sum of $2,184.08, and recommends that judgment be 
entered therefor in favor of the plaintiffs against the défendant. To 
this report both plaintiffs and défendant hâve filed exceptions. 

The summary of the master's report and the basis of the allowance 
to the défendant are as foUows: 

Total amount received by défendant from sales of mixing machines In- 
fringlng plaintiffs' patent during each year whicli it contlnued to so infrlnge 
plaintiffs' patent: 

Costs or Bxpense 
Patd by De- 
fendant In Man- 
ufacturlng Such 
Tear. Amount Received. Machines. 

1912 $ 363 58 $ 625 65 

1913 7,485 09 8,220 20 

1914 13,997 22 12,518 52 

1915 20,310 29 19,124 51 

1916 22,124 61 22,010 60 

1917 4,118 82 3,716 95 

Totil rec'd $68,400 51 

Total cost 66,216 43 

$ 2,184 08 
—balance to wMch plaintiffs are entitled to recover. 

It thus appears that during the years 1912 and 1913 the défendant 
expended $996.28 in making the infringing machines more than he 
received therefor, and this amount was allowed to the défendant by 
the master as a crédit upon the amount received by it during the six 
years it was manufacturing and selling the infringing devices of plain- 
tiffs' patent. 

[1] First. The plaintiffs except to the allowance of this crédit to 
the défendant upon the ground that it was an ordinary loss in con- 
ducting the business which it should stand and not be allowed crédit 
therefor. But it was a loss incurred by the défendant in making the 
infringing machines, and lessens to that extent'the amount of its gains 
or profits in making the infringing structures, and is a legitimate créd- 
it upon the amount received by it for the damages it is required to 
account to the plaintiffs. 

Second. It next appears that the master allowed the défendant a 
crédit of $2,975 as the costs of certain patterns (or repairing the same), 
jigs, and templets necessarily made by it in producing the infringing 
machines for which the plaintiffs are allowed to recover in this suit. 
The plaintiffs except to this allowance of crédits upon the ground that 
the défendant wrongfully infringed the plaintiffs' patent; that ex- 
penses incurred by it in so doing are but losses which it must bear; 
and upon the further ground that the items for which the amounts 
were so expended are as valuable to it to-day as when made, and that 
it can use them for any purpose desired. But the patterns, jigs, and 
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templets were made for the spécial purpose of producing the înf ring- 
ing machines for which plaintifïs are entitled to recover, and are of 
no value to the défendant for any other purpose, and are a legitimate 
item of expenditure for producing the machines -for which plaintiflFs 
are entitled to recover in this suit. 

[2] There is no évidence or claim that the infringing structures 
were wantonly or willfuUy made by the défendant to injure the plain- 
tiffs, or for any other reason than a mistaken one of a supposed right 
to make them ; and in such cases compensation to the patentée for the 
damages sustained by him, and not punishment of the défendant,' 
should limit the plaintiffs' recovery to the actual damages they hâve 
sustained. The exceptions of the plaintiffs to this item are over- 
ruled. 

[3] Third. The plaintiffs further except to the master's report up- 
on the ground that he has made an improper apportionment of the de- 
fendant's profits, in that "ail the profits arising out of the sales of 
mixing machines, including trucks, skids, engines, housings, and load- 
ers, should hâve been included (in the allowance to the plaintiffs), in 
which event the profits to be accounted for (to the plaintiffs) would 
hâve equaled the sum of $6,512.76 in lieu of $2,184.08, as found by 
the master as the profits for which the défendant must account." 

It is not easy to understand just what is meant by this exception of 
the plaintiffs, unless it be that the master has not properly apportioned 
to the plaintiffs the entire damages sustained by them in the infring- 
ing structures manufactured by the défendant, but has excluded 
therefrom certain items which are not covered by the plaintiffs' pat- 
ent. In other words, that the master has not allowed the plaintiffs 
the value of certain infringing structures as an entirety, but has, ex- 
cluded therefrom certain items not covered by the plaintiffs' patent. 
This subject-matter is made a ground of defendant's exception to the 
master's report, in which it is claimed by the défendant that the mas- 
ter has allowed the plaintiffs for certain items included in the varions 
infringing structures as made by the défendant that are not covered 
by the plaintiffs' patent, and that plaintiffs hâve therefore been al- 
lowed the value of certain items included in the infringing structures 
which are not covered by the plaintiffs' patent. As we understand 
thèse separate exceptions by the plaintiffs and the défendant, they may 
be considered together, and are the most difficult questions presented 
by the exceptions of the respective parties. 

As we understand the plaintiffs' contention, it is that the entire com- 
mercial value of the infringing machine as manufactured by the 
défendant is the basis upon which the plaintiffs are entitled to recover 
regardless of the fact that in the construction of such machine cer- 
tain items or éléments may hâve been included therein not covered by 
the plaintiffs' patent. While the defendant's contention is that, the 
plaintiffs' patent being for an improvement only, it is only the élé- 
ments used by the défendant in making such machines that are covered 
by the plaintiffs' patent that the plaintiffs are entitled to recover for. 
See Mowry v. Whitney, 14 Wall. 639, 652, 20 L. Ed. 860; followed in 
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Garretson v. Clark, 111 U. S. 120, 4 Sup. Ct. 291, 28 h. Ed. 371. In 

the latter-named case the Suprême Court says : 

"When a patent is for an improvement, and not for an entlrely new ma- 
chine or contrivance, the patentée must show in what particulars hls Im- 
provement has added to the usefulness of the machine or contrivance. He 
must separate its results distlnctly from those of the other parts, se that the 
benefits derived from it may be distlnctly seen and appreclated." 

And it was held that the failure of the patentée in such a case to se 
distinguish the separate parts of his structure, so that the benefits de- 
rived by him from its separate parts might be distinctly sèen or ap- 
preciated, was fatal to his rights to recover more than nominal dam- 
ages. Such rule, however, if not distinctly overruled, is clearly modi- 
fied by the later décisions of that court. Thus in Westinghouse Elec- 
tric & Manufacturing Co. v. Wagner Manufacturing Co., 225 U. S. 
604, 32 Sup. Ct. 691, 56 L. Ed. 1222, 41 L. R. A. (N. S.) 653, followed 
in the later case of Dowagiac Manufacturing Co. v. Minnesota Moline 
Plow Co., 235 U. S. 641, 35 Sup. Ct. 221, 59 L. Ed. 398, it seems to 
be held that where the entire commercial value of the infringing ma- 
chine as made by the défendant is not due to the use of the patentee's 
invention, there may be an apportionment of the profits received by 
the défendant; and wrhere such apportionment has not been made the 
case may be remànded to the trial court that such an apportionment 
may be made, and the value of the separate parts, distinguishing be- 
tween the patentable and the nonpatentable parts, may be ascertained. 
See Brown v. Lanyon Zinc Co., 179 Fed. 309, 102 C. C. A. 497. 

In the présent case it seems no évidence was ofïered by either party 
in respect to the value of the infringing devices made by the défend- 
ant as depending upon the parts thereof covered by the plaintiffs' in- 
vention and the parts not so covered. It is the claim of the défend- 
ant that, deducting from the infringing devices made by it the parts 
thereof not covered by the plaintifïs' invention, the plaintifïs would 
be entitled to recover only about $422.38, while it is the contention of 
the plaintifïs that the value of the separate infringing machines as 
made by the défendant should increase the plaintifïs' allowance to 
$6,512. 

It is further stated by defendant's counsel in argument that the tes- 
timony shows that the devices made by défendant which do not contain 
any portion of the plaintifïs' invention sold in the màrket as readily 
and substantially for the same value as the njachines which do in- 
clude those éléments of the plaintifïs' invention. It is also the de- 
fendant's contention that it was open to the défendant to use, in the 
manufacture of the alleged infringing devices, such parts of the Foster 
structure not covered by the plaintifïs' invention, and that in any event 
he should be chargeable only with the value of such machines which 
do not include any part of the plaintifïs' invention, and that the in- 
fringing machines manufactured by the défendant not includîng any 
part of plaintifïs' invention would reduce the recovery to some $422. 

Admitting, without deciding, this contention to be true, the défend- 
ant is not in a position to take advantage of it. It had the option of 
building a machine that did not include any élément of the plaintifïs' 
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invention, but it saw fit not to do so ; and in ail of the machines man- 
ufactured by it for which the plaiatiffs are entitled to recover in this 
suit it did include éléments covered by the plaintiffs' invention. The 
défendant should therefore be held accountable for the value of the 
machines as manufactured by it, and such value, as we understand 
from the master's report, amounts to $2,184.08. 

The exceptions of both parties to the master's report are therefore 
overruled, and such report is approved, and a decree will be entered for 
the plaintiffs for the amount found by the master, with interest and 
costs, including the cost of the master's report. 

[4] The master's compensation is fixed at $250, and the travel and 
hôtel expenses incurred by him as shown by his report; and this 
amount, $250, as compensation, and $49.45 travel and hôtel expenses 
incurred iDy him, should be paid at once in equal parts by the respec- 
tive parties, as the master is entitled to his compensation and expenses 
without awaiting the resuit of any appellate proceedings. 

It is ordered accordingly. 



SANDUSKY FOTJNDRT & MACHINE CO. v. DE LAVATJD et al. 

(District Court, N. D. Ohlo, B. D. June T, 1919.) 

No. 372. 

1. Patents ®=>174 — Impeovements — Spécifications. 

One who merely makes and secures a patent for a sllght improve- 
ment on a device or comblnation which performs the same function be- 
fore as after the Improvement, and whose patent enters an already 
crowded art, Is protected against those only who use the very improve- 
ment that he describes, or a mère colorable évasion of it. 

2. Patents <®=>328 — Consteuction — Infeinqement. 

The MUlspaugh patent, No. 1,058,250, for an alleged novel method of 
utilizing centrlfugal force In molding and casting metals, partlcularly 
bronze and ferrons metals, héld limlted by the prior art to the construc- 
tion dlsclosed, and, as limited, not Infrlnged by defendant's device. 

3. Patents <S=»328 — Construction — Infbingement — Filmnq Trotjgh. 

The MUlspaugh patent, No. 1,047,972, for an improvement in the flUing 
trough for a patented device for casting or molding metals, fteld not in- 
frlnged by defendant's device. 

In Equity. Bill by the Sandusky Foundry & Machine Company 
against D. Seusaud De Lavaud and others. Decree for défendants. 
See, also, 251 Fed. 631. 

E. W. Marshall, of New York City, and Squire, Sanders & Dempsey, 
of Cleveland, Ohio, for plaintiff. 

Frank J. Kent, of New York City, and Albert Lynn Lawrence, of 
Cleveland, Ohio, for défendants. 

WESTENHAVER,^ District Judge. The bill in this case is in tlie 
usual form, charging infringement by defendents of certain patents, 
and praying an injunction. The défenses are the usual ones of in- 
validity for lack of novelty and lack of invention and noninfringement. 

^=Por other cases^see same toplc & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes i 
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Complainant's bill is based on United States letters patent No. 1,058,- 
250, issued April 8, 1913, to William H. Millspaugh, and No. 1,047- 
972, issued December 24, 1912, to William H. Millspaugh, and by him 
assigned to the complainant. Claims 1, 2, and 4 of the first, and claim 
1 of the last, mentioned patents only are in issue. 

[1,2] Broadly stated, the invention described and claimed in pat- 
ent No. 1,058,250 relates to an alleged novel method of utilizing cen- 
trifugal force in the treatment of metals and other materials, and in 
molding and casting materials or other substances which are suscep- 
tible of being formed into différent shapes under pressure. Specific- 
ally, the invention describes and claims several forms of apparatus, 
tviro of which only are material, by means of which it is said thèse 
objects may be obtained. On this hearing the controversy reduced 
itself to an apparatus for casting pipe from molten métal, particularly 
bronze and ferrons metals. The invention, however, is not limited to 
this spécifie purpose. 

Centrifugal force as a process for casting metals and other plastic 
materials is old and well known in the patent art. A British patent, 
No. 3,197, for this process, was issued February 28, 1809, to Anthony 
George Eckhardt. Another British patent, No. 3,819, was issued Sep- 
tember 27, 1878, to Taylor and Wailes, fully describing this process 
and the advantages claimed for it, and specifying an apparatus where- 
by it may be practiced. 

Numerous other patents were also introduced in évidence on this 
hearing, describing and claiming différent types of apparatus for the 
practicing of this process, not only as applied to metals, but to other 
materials and substances susceptible of being formed into différent 
shapes under pressure. No showing, however, was made on this hear- 
ing that any of thèse devices, as applied to metals, had ever gone into 
gênerai commercial use. The disclosures of this prior art are such 
that on this hearing the validity of complainant's patent was conceded 
to turn on what is called the "filling trough," particularly on the man- 
ner of mounting the trough and introducing it into and withdrawing 
it from the hollow rotary member or cylinder used for casting the mét- 
al into the form of pipes or tubes. 

Claim 1 of patent No. 1,058,250 consists of the following éléments : 
(1) A hollow rotary member (called a cylinder) having an internai 
surface of definite shape surrounding the axis of rotation; (2) a 
driving mechanism therefor; (3) a filling trough alleged to hold a 
predetermined amount of material rotatably and slidably supported, 
projecting into said member; and (4) a means for moving said trough. 
Ail thèse éléments, except the third, are concededly old, and no in- 
vention is présent or claimed, except as the combination of éléments 
turns on the exact character of the filling trough, particularly the 
mounting of it in a rotatable and slidable manner. Claims 2 and 4, 
also in issue, are not suffîciently différent to require separate notice. 

Two forms of apparatus and two methods for introducing the mol- 
ten or plastic material into this hollow rotary member or cylinder are 
described and specified in this patent One is described in Fîg. 1. No 
258 F.— 41 
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claîm is made that this construction is infringed, or that it îs within 
the terms of the three claims now in issue. In point of fact, this type 
of construction seems to me to be fully anticipated by the disclosures 
of British patent No. 5,009, issued November 15, 1881, to Fox and 
Whitley. For thèse reasons no further mention need be made of it. 
The other construction is that shown in Figs. 5, 6, and 7 and described 
in Unes 90 to 130, page 2, and Unes 1 to 14, page 3, of the spécifications. 
The fiUing trough in this construction is preferably made in the form 
of a circular pipe, closed at the ends and having a longitudinal open- 
ing along one of its sides. It is supported by axially aligned shafts, 
which, it is said, are rotatably and slidably mounted in pedestal bear- 
ings, one at either end and outside of the cylindér. Literally this 
trough is not rotatably mounted, but is mounted to turn or tilt to an 
angle of 180 degrees. It may be partly slid out of the cylindér, and in 
opération this is necessary in order to permit the molten material to 
be poured into it. This trough, after being slid back into the cylin- 
dér, may be rapidly and quickly tilted or turned upside down, thus 
dropping the molten or plastic material into the cylindér. At the time 
the material is thus dropped, the cylindér is rapidly revolving. It is 
claimed for this method of introducing the molten métal that it dis- 
tributes the same equally and uniformly, thus producing a finished pipe 
of uniform thickness throughout its length, and also that it afïords a 
simple method of measuring or predetermining the quantity of mate- 
rial required to cast a pipe or tube. 

An examination of the drawings and spécifications conclusively 
shows that this construction allowed the withdrawal of the filling 
trough from the cylindér a sufficient distance only to permit it to be 
iilled, and that no provision is made for removing either the trough 
or the pipe from the interior of the cylindér, but that after each op- 
ération an entire dismantling of the apparatus is required to remove 
the trough and the pipe. The pedestal supporting the shafts or trough 
is stationàry and permanent, and is on a height in line with the 
center of the cylindér. Apparently one end plate is solid, prohibiting 
the withdrawal of the shaft at that end (see Fig. 7, 4.0-B). The cyl- 
indér itself is built in two sections, bolted together, and is driven by 
a chain running over a sprocket wheel, which surrounds the cylindér 
at or near its center. This cylindér is supported on two rollers (4^) 
in fixed positions, and a third roller (43) resiliently supported, to al- 
low for expansion of the cylindér, is placed above it to hold it in po- 
sition. 

The criticism made by défendants of this construction is undoubt- 
edly Sound, namely, that a complète dismantling of it after each op- 
ération is necessary, apparently to remove the trough, and certainly 
to remove the pipe. As a conséquence, it is contended that complairi- 
ant's alleged invention is inoperative and impracticable. Before con- 
sidering this contention, the prior art relied on, either as an anticipa- 
tion of complàinant's alleged invention or as limiting or narrowing 
its construction, will be brièfly considered. 

Numei-ous prior art patents were introduced in évidence on this 
hearing, of which those claimed by défendant to be most pertinent 
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only will be noticed. British letters patent No, 5,009, igsued Novem- 
ber 15, 1881, to Fox and Whitley, shows an apparatus with a cylinder 
or hollow rotary member and driving mechanism therefor, a runnèr 
oir gâte for introducing the molten métal into the cylinder and distrib- 
uting it equally over the interior surface of the mold, and means for 
moving the runner or gâte. This runner or gâte is not, however, a 
filling trough, but rather a spout or conduit, and it is not tiltably or 
rotatably mounted. The runner or gâte is introduced or projected 
through an opening into the cylinder, and the molten métal is brought 
to the gâte or runner in a ladle operated back and forth upon tracks 
outside of the cylinder. This, as already noted, is substantially the 
construction of Fig. 1 of complainant's patent. 

British letters patent No. 8,578, issued June 4, 1884, to Fox and 
Whitley, is for an improvement on their earlier patent. This patent 
discloses a runner or gâte designed to hold a predetermined amoun* 
of material, and also means for rotating or tilting it on its axis within 
the mold, so as to dump the material evenly and uniformlv. 

United States letters patent No. 866,712, issued September 24, 1907, 
to C. D. Campbell, discloses a feed trough so mounted as to permit it 
to be slid into and withdrawn from the revolving cylinder, and also 
so as to permit it to be tilted or dumped. This apparatus was not de- 
signed to cast metals by centrifugal force, but was designed to practice 
the process with concrète and similar plastic materials. Complainant 
urges that the invention is not in the same art, but in an art so remote 
as to be without eiïect as an anticipation. Défendants, on the other 
hand, contend that complainant's patent, by its terms, is so broad as 
to make relevant ail patents designed to practice the process, whether 
as applied to metals or to other plastic materials. In my opinion de- 
fendants' contention is correct. 

United States letters patent No. 538,835, issued May 7, 1895, to S. 
L,. Kneass, is, however, in the metal-casting art. The spécifications 
(lines 70 to 125, page 2) describe a feed trough rotatably mounted, 
and apparently also slidably mounted, although this latter method of 
opération, as a means of filling the trough or introducing material in- 
to a revolving cylinder, is not specifically mentioned or claimed. It 
is, however, designed to measure the quantity of material and to dis- 
tribute it evenly and uniformly within the mold. The filling trough 
is so constructed that a part of it even when in position to be dumped, 
projects beyond the cylinder or mold, and dependence is placed upon 
the shape of the trough and the heights of its sides to insure the drop- 
ping of the material within the mold and to prevent the spilling of a 
part of it outside thereof. 

Thèse are the most pertinent patents in the prior art. Différences 
between the inventions therein described and that of complainant's 
patent are apparent with respect to the other éléments, but the sim- 
ilarities thereof with the élément upon which the validity of complain- 
ant's patent dépends, namely, the filling trough, are sufficiently pointed 
out by the foregoing review. If they do not anticipate this élément, 
they at least call for an application of the doctrine stated in Adams 
E:iectric Railway Co. v. Lindell Railway Co. (8 C. C. A.) 77 Fed. 
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432, 23 ce. A. 223, and Railway Co. v. Sayles, 97 U. S. 554, 24 L. 
Ed. 1053. Judge Sanborn, in the case first cited, says : 

"This is a broad claim, and it must be determlned by the limitations placed 
upon thls patent by the state of the art when the invention It protects was 
made, and by the spécification and claims of the patentée whlch it contains. 
One who invehts and secures a patent for a machine or comblnation which 
flrst performs a useful function is protected thereby agalnst ail machines and 
combinations which perform the same function by équivalent mechanical de- 
vices ; but one who merely makes and secures a patent for a sUght improve- 
ment on a devlce or combination, which performs the same function before as 
after the Improvement, is protected agalnst those only who use the very im- 
provement that he descrlbes and claims, or mère colorable évasions of it. 
'If one inventor précèdes ail the rest, and strikes out something which includes 
and underlies ail that they produce, he acqulres a monopoly, and subjects them 
co tribute. But if the advance towards the thlng desired is graduai, and pro- 
ceeds step by step, so that no one can claim the complète whole, then each is 
entitled only to the spécifie form of device which he produces, and every other 
inventor is entitled to his own spécifie form, so long as it dlffers from those of 
his competitors, and does not Include theirs.' " 

Défendants' construction alleged to infringe contains a hollow ro- 
tary member of the same kind as is claimed in complainant's patent, 
a mechanism for driving the same, a filling trough rotatably and slid- 
ably mounted projecting into the hollow rotary member, and means for 
moving said trough. This filling trough differs, however, from the 
construction of Fig. 5 of complainant's patent. It may be fîlled, intro- 
duced into the cylinder, and withdrawn therefrom after the casting 
opération is complète, without dismantling the apparatus, either in 
whole or in part. The cast pipe or tube may likewise be withdrawn, 
and a spécial device at the end, opposite the filling end, is designed 
and attached for that purpose. 'This filling trough is not designed 
primarily to be withdrawn from the cylinder to be filled, although 
défendants' apparatus is so constructed as to admit of that method 
of opération. The filling is designed to be done by means of a hopper, 
with a conduit leading therefrom through the end plate into the filling 
trough. No question is made as to the efficient and success fui opér- 
ation of défendants' apparatus. 

In view of the fact that complainant's construction must be held 
as limited by the prior art to that specifically prescribed, otherwise 
it must be held invalid for anticipation, I am of opinion that défend- 
ants' construction does not infringe, for the reason that the construc- 
tion, mounting, and opération of the filling trough is so différent that 
the two éléments cannot be regarded as équivalent. In addition there- 
to, the water-cooling jacket surrounding the cylinder, the substitution 
of a sand core for an end plate and supporting shaft at the end oppo- 
site the filling end, and the provision of grappling hooks and apparatus 
for removing the pipe after casting at that end, create a new type of 
construction, so far différent from complainant's and so much supe- 
rior in practicability and operativeness, that it cannot be said to be 
an infringement of the crude and inoperative construction described 
and claimed by its patent. 

Complainant, however, produced at the trial a model which it claims 
is its commercial form of apparatus. It is introduced in évidence as 
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Exhibit C. This apparatus is so constructed as to permit the complète 
withdrawal of the filling trough, both before and after each opération, 
without dismantling the apparatus. Provision is also made in it for 
the removal of the pipe from the end opposite the filling end. The 
defects of its patented construction are thereby partly, if not wholly, 
obviated. If this construction had been described and claimed in com- 
plainant's patent, the question of infringement would be much doser ; 
it would dépend on whether or not the addition of the water-cooling 
jacket, the substitution of the sand core for the end plate, and the pro- 
vision of grappling hooks and other devices for removing the casting 
are merely additions to complainant's combination of éléments within 
the rule of Weed Chain Tire Grip Co. v. Cleveland Chain & Manufac- 
turing Co. (C. C.) 196 Fed. 213. 

Complainant urges that the changes from its patented construction 
to its commercial construction are such changes and modifications as 
would hâve been obvions to any mechanic of ordinary skill, attempt- 
ing to construct an apparatus according to the drawings and spécifi- 
cations of its patent. This contention cannot be admitted. In the 
first place, as already pointed eut, complainant's invention is in a 
crowded art, in which many persons were working to accomplish the 
same resuit, and, if valid at ail, can be sustained only for the spécifie 
type of construction therein disclosed and claimed. In the second 
place, as much, if not more, invention is required to obviate the de- 
fects in the patented construction, and to substitute therefor its new 
construction, as would be required to adapt any one of the several 
rotatably and slidably mounted troughs of the prior art to the uses 
and purposes for which the filling trough was adapted and designed 
in complainant's invention. 

My conclusion is that complainant's patent No. 1,058,250, if valid, 
must be limited to the spécifie construction therein described and 
claimed, and that, in view of the narrow constructions thus required, 
and the impracticable, not to say inoperative, character of its apparat- 
us, défendants' device cannot be said to infringe. In reaching this 
conclusion I am not overlooking the claims made by complainant of 
commercial success for its device. The évidence shows that complain- 
ant's device has not been manufactured, put on the market, and sold, 
but that, on the contrary, it has been used exclusively by complainant 
în its own f oundry ; that it has altogether constructed and used there- 
in some six of its commercial form of apparatus, and that three li- 
censes only hâve been granted by it to others to practice the centrif- 
ugal process of casting pipe or tubes. 

Complainant also contends that it has manufactured and sold pipe 
commercially by use of its apparatus. The only support for thèse 
statements is the testimony of the inventor himself. How much pipe 
has been manufactured altogether, what part, if any, of it has been 
sold, when or during what periods of time the manufacture and sale 
hâve taken place, are not disclosed. This information was within the 
control of complainant. Défendants had developed and constructed 
their apparatus in a completed form prior to September, 1916, had ad- 
vertised and described it fully in "The Iron Age," a technical journal 
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read by ail persons intefested in the metal-casting art, and had exhib- 
ited and demonstraited a complbted apparatus at the Foundrymen's 
Convention in Cleveland in September, 1916. The licenses issued by 
complainant are of a subséquent date, and, under the circumstances, 
in the absence of a showing to the contrary, the inference cannot be 
permittéd that such use and success as complainant's commercial f orm 
of apparatus has had is of an earlier date. 

In my opinion no commercial success of complainant's apparatus, 
or public acquiescence therein, or any acceptance by those skilled in 
the art of this device as a solution of the problems involved in casting 
metals by centrifugal force, is shown, tending to support the validity 
of complainant's patent, or warranting a broad construction of its 
claims. 

[3] Complainant's patent No. 1,047,972, although of an earlier date, 
was issued on an application filed later than the application which re- 
sulted in patent No. 1,058,250. It is for an improvement of the filling 
trough. Its object is to provide an apparatus for holding a large sup- 
ply of molten métal in a position to be quickly dumped into a centrif- 
ugal casting machine. Two éléments are provided to accomplish this 
object. One is a réservoir attached to the filling trough and outside 
of the cylinder. This élément may be wholly disregarded, because 
no contention is made that it is used by défendant. The other élément 
consists in partly closing the filling trough at each end, and leaving 
the opening thrbugh which the métal is dropped or poured of a lesser 
length than the trough; in other words, a section of the trough at each 
end is covered with a roof. In this way a certain proportion of the 
molten métal is confined within two closed ends, and is spilled out 
through the opening shorter in length than the filling trough. The 
supply of molten métal is thereby increased proportionately -witliin the 
section of the mold corresponding to the opening in filling trough. 
Défendants do not use this form of filling trough. 

The contention that défendants infringe rests upon a very flimsy 
foundation. As already stated, défendants* novel method of filling 
the trough is by means of a hopper connected by a conduit leading 
from the bottom thereof, through the end plate at the filling end, to 
the filling trough. A part of this conduit is of a lower level than the 
top of the filling trough, as a resuit of which a small quantity of the 
molten métal remains therein, and when the trough is dumped wiH 
either spill into the cylinder through the opening of the filling trough, 
or will spill outside of the cylinder through the open end of the con- 
duit. Complainant asserts that, inasmuch as the conduit is roofed 
over by the end plate of the cylinder, this créâtes the équivalent of the 
roofed-over portion of the closed end of its filling trough. 

This contention, in my opinion, is frivolous. This resuit was not 
designed, but is accidentai, and, the évidence shows, was not an ad- 
vantage, but a disadvantage so great, perhaps, as to make the filling 
device inoperative. The évidence of Mr. Wendt, who made défend- 
ants' first apparatus in the United States, tends to show that this meth- 
od of filling was so far unsuccessful that défendant was obliged to 
abandon it, and partly to withdraw the filling trough from the cylin- 
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der in order to fill it, thereby practicing the same method of filling 
as that described in Fig. 5 of patent No. 1,058,250. Be that, however, 
as it may, infringement of claim 1 of patent No. 1,047,972 is not 
shown by thèse facts. 

A decree may be taken in conformity herewith, dismissing com- 
plainant's bill, at its costs. 
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(District Court, N. D. Illinois, B. D. July 21, 1919.) 

No. 779. 

Patents ®=>328 — Validitt and Infringement — Plasteb Board. 

The Ulzinan patents, No. 1,029,328 and No. 1,034,746, respectively for a 
process of making plaster board and a plaster board product, disclose In- 
vention, which is in the tuming over and seallng the edges of the bottom 
layer of paper, to prevent the breaklng of the edges in handling the board ; 
also held infrlnged. 

In Equity. Suit by the United States Gypsum Company against the 
Bestwall Manufacturing Company. On final hearing. Decree for 
complainant. 

Hill & Hill and Edward Rector, ail of Chicago, 111., for plaintifï. 
Clarence E. Mehlhope, of Chicago, 111., for défendant. 

SANBORN, District Judge. Infringement suit on two patents, 
Nos. 1,029,328 and 1,034,746, issued June 11, 1912, and August 6, 
1912, to Clarence W. Utzman, and assigned to plaintifï. The inven- 
tions relate to the process of making plaster board for building pur- 
poses, and to the plaster board product. In the process patent the in- 
vention is thus described: 

"This invention relates to the method of making plaster board, and aims 
to produce a board which shall be more durable than any plaster board here- 
tofore made, and which will gîve better results and more satisfactory service in 
use, and which will better withstand the handling to which ail plaster board 
is necessarily subjected. 

"Plaster boards of varions kinds hâve been made prior to my invention, 
some of which hâve been made in molds and others of which hâve been maae by 
a continuons process, consisting In applying altemate layers of plaster and 
paper or other fibrous material upon a traveling base sheet. The mold method 
of niaking plaster board is objectionable, however, for the reason that the 
size of each slab of board is necessarily limited, and, furthermore, for the 
reason that this method of making boards is a slow, tedlous, and expensive 
opération. In the continuons method of making plaster board It bas been the 
practice to superimpose the alternate layers of plast'er and paper and then 
to trim the edges of the board, leavlng the raw edges of the plaster and the 
raw edges of the paper at each side of the board. The paper or covering ma- 
terial In this construction is very easily torn, and the edges of thé board are 
readily chipped or broken, so that alter repeated handlibgs the boards, wheu 
ready for use, are nsually mutilated to a considérable estent. 

"My présent invention aims to obviate the disadvantages of the boards pre- 
viously employed, and to construct a board the edges of which will be en- 
tlrely inclosed by a sheet of covering material and In which there will be no 
free or exposed edges of covering material which will be liable to be torn, 
loosened, or peeled back in the handling of the board." 
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"Eeferrlng to Figure 5, It will be seen that the lower edge of the guard 
Is beveled, and it wlU be évident that as the conveyer travels along, carryms 
the partlally completed board wlth It, the inturned edge 10 will be gradually 
compressed into the upper layer of plastic material." 

The first claims of each of the patents follow: 

No. 1,029,328 : "The method of mating plaster board which consista in ad- 
vanclng a bottom sheet of covering material, superlmposihg upon said sheet 
alternate layers of plastic material and flbrous material, holding the plastic 
material away from the edges of the covering material so as to leave.a portion 
of said material exposed at each slde of said layers, folding the exposed edge 
portions of said covering material over onto the upper surface of the upper 
layer of plastic material, applying a separate sheet of covering material ovcr 
the upper surface of plastic material, said upper sheet being of a width suffi- 
clent to partlally cover the inturned edges of said bottom sheet, applying 
pressure to said upper sheet to cause the plastic material to flovs^ betweoii 
the edges of said shefet and the inturned portions of the bottom sheet, and 
preventing said plastic material from escaping at the edges of said upper 
sheet." 

No. 1,034,746: "A plaster board comprlsing a body, a covering of flbrous ma- 
terial adhering to one face of the body, folded to inclose an edge of the body 
and overlle a portion of the opposite face thereof, and a covering of flbrous 
material for said opposite face of the body overlylng said folded-over portion 
of the first-mentloned covering, but havlng its edge spaced from the edge of 
the board." 

It will be noticed that the process claim speaks of alternate layers 
of plastic material and flbrous material, while the product claim refers 
only to a body, which, of course, may consist of the alternate layers 
or of a single slab of plastic material. One défense is that defend- 
ant's board is not made in alternate layers, but in a single plastic one. 
Plaintifï insists that the building up of the body of the board in alter- 
nate layers of plaster and paper was not of the essence of the inven- 
tion, but that the really new thing discovered by Utzman was the up- 
turning of the edges of the bottom layer of paper, and then sealing or 
impressing the top layer of paper, a little shorter than the completed 
board, over the upturned ends of the bottom layer, and into the layer 
of plaster. PlaintifE's counsel contend that the case falls within the 
rule of Adam v. Folger, 120 Fed. 260, 56 C. C. A. 540, in this cir- 
cuit, to the effect that an élément of a claim not essential to the re- 
suit which the inventor desired to accomplish is not absolutely requi- 
site in an infringing device. The construction in alternate layers not 
being essential to the resuit which Utzman wished to reach, the fact, 
it is said, that défendant does not use alternate layers in its board 
is immaterial. 

It appears by looking at the prior patents that it was old and com- 
mon to make "sandwich" board of alternate layers. Utzman did not 
attempt to claim this as a new feature, but rested his title to invention 
solely on the turned-over edges, and the impressing of the shorter 
upper sheet of paper into the plaster, so as to seal up the finished 
board, and secure the edges against abrasion of the paper. His whole 
right to invention lies in the new method of binding and sealing the 
edges, and finishing the board with the top covering of paper. This 
had never been done before, and the product has utility beyond that 
shown in the prior art. Hère we hâve novelty and utility, also fol- 
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lowed by commercial success. Thèse are enough to sustain any patent 
not a mère aggregation, or where the advance is so slight as to be 
unimportant. 

Since the alternate layer construction is not of the gist of the in- 
vention, a broader range of équivalents is applicable. Defendant's 
process is somewhat différent from the patented one, not so finished or 
complète, and its board is not so well made. The witness Alfreds 
says: 

"I might say hère that the finished board comprises a top and a bottom sheet 
of paper with a layer of plaster between them. The margins of the bottom 
sheet of paper are turned into the mass of wei plaster in the process of makiug 
the board, so as to bind and finish the edge of the board, and to make the mar- 
gins of the top sheet adhère to the plastic material." 

Defendant's counsel thus describes its process : 

"It conslsts of advancing a continuons bottom sheet of paper, of turning 
over the marginal edges of the bottom sheet, so that they project Into a 
position in a plane spaced above the plane of the bottom sheet (approxlmately 
two inches — D. R. 32, Q. 29), of depositing on said bottom sheet a plastic mix- 
ture of the requlred workable conslstency and of spreading it roughly over 
the sheet, so that it covers said sheet and also its turned over edges, mold 
boards at the side of the sheet limiting the flow or spread of the plaster to the 
edges of the board to be made, and of passing the bottom sheet together wlth 
the plastic mix over a bottom roll and under a top spreading roll, about 
which is passed a top sheet (narrower than the bottom sheet and of sub- 
stantially the width of the board to be made), so that said top sheet is en- 
gagea with the exposed plaster and adhered to the plastic surface presented 
across the width of the board. 

"The process, if it may be called such, is cnide In the extrême, and no at- 
tempt is made to provide for any nice or pretty resuit. The top sheet is at- 
taehed to the body of the board (eonsisting of the bottom sheet with its turned 
over edges and of the plastic body covering the bottom sheet and its turned 
over edges) in exactly the same manner and by the same method or process 
as where unbound board is made, eonsisting of bottom and top sheets with a 
layer of plaster between." 

While there are différences both in process and product, I think 
défendant infringes both patents, and in ail their claims. Some of 
defendant's board clearly does not infringe claim 2 of the process pat- 
ent, but in other samples in évidence infringement appears. The al- 
ternate layer feature not being of the real spirit of the invention, a 
wider range of équivalents is applicable, so as to make the defendant's 
single layer process and board équivalent. Jones v. General Fire- 
proofing Co., 254 Fed. 97, 100, C. C. A. . 

There should be a decree for plaintiff, finding both patents valid 
and infringed, and for an accounting of damages and profits on ail 
the claims, with costs. 
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WALTER S. NEWHALL CO. v. BAI/TIMOBE & O. R. CO. 
(District Court, D. Maryland. June 24, 1919.) 

1. Patents <®=s>2S7 — Infbingement— Joint Tort-Feasobs. 

An infrlngement Is a tort, and any one who aids in It is answerable. 

2. Patents <©=»316 — Infbingement— Injunction. 

Wliere thawing slied, as originally constructed and experirnentally 
used by eontractors, was equipped wlth certain dampers, which vveri; 
' removed before tlie shed was turned over to défendant, and tlie dampers 
could be put back in a few hours at a trifllng expense, plaintltï is enti- 
tled to an injunction forbldding replacement of dampers or the équiva- 
lents, certain claims of plaintifl's patent being infringed if dampers are 
replaced. 

3. Patents <S=>319(1) — Infeingkment— Recoveby. 

Where, with fuU knowledge of plaintiff's patent and that It wonld bo 
infringed, défendant gave tlie contract for érection of thawing slied to 
another, because the latter was wllUng to put up tlie structure at a less 
cost and to, fumlsh a bond agalnst tbe conséquences of inf ringement, 
plaintifiC is entitled to be made whole. 

In Equity. Suit by the Walter S. Newhall Company against the 
Baltimore & Ohio Raiiroad Company. Decree for plaintiff. 

Haman, Cook, Chesnut & Markell, of Baltimore, Md., Prichard, 
Saul, Bayard & Evans, of Philadelphia, Pa., and Albert H. Bâtes, of 
Cleveland, Ohio, for plaintiflF. 

Duncan K. Brent, of Baltimore, Md., and Albert C. Fraser, of New 
York City, for défendant. 

ROSE, District Judge.* In an opinion heretofore handed down in 
this case (243 Fed. 615), it was held that the patent in suit was 
valid and that the défendant had infringed its claims numbered 20 
and 23, by erectlng a thawing shed at Curtis Bay. At that time the 
attention of the court was called to what was sàid to be a similar 
structure built at Arlington, on Staten Island, for the Staten Island 
Rapid Transit Company, which the plaintifï asserted was a mère agenCy 
of the Baltimore & Ohio Raiiroad Company, and had in this, as in 
most other matters, acted under the Baltimore & Ohio Raiiroad Com- 
pany's direction. 

After conférence, it was agreed that it was not then convenient for 
either party to présent évidence as to the Staten Island structure, or 
as to who was responsible for its being put up. It was thercfore 
mutually stipulated that no inquiry upon this subject should be gone 
into, arid consequently that no attempt should be made to assess dam- 
ages to the plaintifï for such part, if any, as the Baltimore & Ohio 
Raiiroad Company might hâve had in its construction, maintenance, 
and opération. The right of the plaintifif to proceed thereafter against 
the Baltimore & Ohio Raiiroad Company, in law or in equity, for any 
appropriate relief, therefore, was expressly reserved. 

The case, on the 19th of November, 1917, went to a decree, in ac- 
cordance with the conclusions announced in the opinion already men- 
tioned; that is to say, claims 20 and 23 were adjudged valid and 

01 otheT cases see same toplc & KET-NUMBER In ail Key-Numbered Dlgests & Indexes 
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infringed, and thè actual damages sufferëd by the'plamtiff in- consé- 
quence were fixed at $5,500, and were irtcreased.by $4,000, the esti- 
matéd amotlnt ' 6f légal expenses to which the plaintiiï had been put, 
înaking a total of $9,500. The decree expressly stated'that the award 
was confined to the thawing shed at Curtis Bay, and did net preclude 
the plaintiflf frota enforcing any rights agaiîist the Baltimore & Ohio 
Railroad Company for infringement elsewhere. It was further pro- 
vided that, upon payment of the $9,500 and the costs of the suit, 
the injunction hèretofore granted should be dissolved as to the Curtis 
Bay plant, and as to that only. The Baltimore & Ohio paid the money, 
it took no appealj and it is net questioned that the decree is binding 
on ail parties to the cause. 

On the ist of February, 1919, the plaintiff, by supplemental bill, 
charged that the Baltimore & Ohio had infringed claims 20 and 23, 
by making and using a thawing apparatus at Arlington. At the hear- 
ing it was admitted (1) that the Baltimore & Ohio for many years had 
owned ail the capital stock of the Staten Island Rapid Transit Com- 
pany ; (2) that on the 6th day of June, 1916, the third vice président 
of the Baltimore & Ohio had recommended to his directors an ap- 
propriation for the érection of the shed, a recommendation upon which 
on the succeeding day they acted favorably ; (3) that the cost of build- 
ing the shed was paid out of the money so voted. 

[ 1 ] It is unnecessary to go further into this branch of the case. An 
infringement is a tort, and any one who aids in it is answerable for it. 
Tue Baltimore & Ohio offered évidence to show certain prior uses at 
Duluth, Ashland, and Bayonne, for the purpose, as it said, of narrow- 
ing the construction of the two claims in suit. The plaintiff objected 
to its admissibility, asserting that the construction, as well as the va- 
lidity of the claims, was res adjudicata. 

The court ruled that the défendant was at liberty to show, if it 
could, that the Curtis Bay plant differed from that at Arlington, and 
tliat because of such différence the prior uses anticipated the latter, 
and not the former. The évidence was accordingly admitted, subject 
to exception, but it was subsequently stricken out; the court being 
of opinion that whatever probative force, if any, it had, was as ap- 
plicable to the Maryland as to the New York structure. 

[2] As originally planned, constructed, and experimentally used by 
the building contractors, the Staten Island thawing shed was equipped 
with certain dampers. Subsequently, and before the shed was turned 
over to the Baltimore & Ohio, they were taken out, and the spaces 
in which they operated were closed, and they hâve since so remained. 
The dampers could be put back in a few hours and at a trifling ex- 
pense. With the dampers in place, claims 20 and 23 are infringed. 
Without thèse appliances, there is no infringement. If the injunc- 
tion now in force does not clearly forbid the replacement of thèse 
dampers, or any équivalents therefor, the plaintiff is entitled to one 
that will. 

[3] The question most controverted, and indeed the only one upon 
which, in my view, there is much room for différence of opinion, is as 
to the amount of the damages to which the plaintiff is entitled. At the 
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instance of the défendant, plaintiff had had interviews with its ofRcers, 
including the vice président, who subsequently recommended to the 
company's directors, the construction of the infringing plant at Arling- 
ton. It submitted plans and made a bid for the érection of the Staten 
Island shed, as it had formerly done for that at Curtis Bay. After ail 
this, and with f ull knowledge of plaintifï's patent, the défendant gave 
the contract to another person, because the latter was willing to put 
up the structure at a less cost, and to furnish a bond against the con- 
séquence of infringement. After the Baltimore & Ohio's own counsel 
had told it that the shed it proposed to erect would infringe plaintiff's 
patent, it decided to go ahead, stating that, if any recovery was had, 
the surety would hâve to pay. Under such circumstances, it is clear 
that the plaintiff is entitled to be made whole. 

The défendant wanted th© patented structure. The f act that it paid 
$146,668 to the people who built it shows that it was ready and will- 
ing to pay at least that sum for it. The plaintiff proves that it could 
hâve put it up for $128,359. It loses, quite clear ly, therefore, the 
différence between the two sums, or $18,309, by not being permitted 
to do so. It claims that it is entitled to the différence between what 
it would hâve cost to hâve put it up, and its own bid, which was 
$155,000. It is possible, although not probable, that if the Baltimore 
& Ohio could not hâve gotten it for $146,668, it would not hâve put 
it up at ail. The Baltimore & Ohio, on the other hand, points out 
that the sum allowed as compensatory damages for the Curtis Bay 
infringement was $5,500. It is admitted that the shed at Arlington 
is twice as capacious and costly. It folio ws that $11,000 would be 
the équivalent in this case for the $5,500 allowed for the one at Curtis 
Bay. The plaintiff calls attention to the fact that such award for the 
Maryland structure was based upon the peculiarly low figure which 
the plaintiff had, under spécial circumstances, there made. That is 
true, and it was one of the circumstances taken into account in decid- 
ing to exercise the statutory authority to increase the damages, so as 
to cover what was believed to be the actual out of pocket expenditures 
to which the plaintiff up to that time had been put in enforcing its 
rights. 

In a case presenting the spécial circumstances hère shown, at least 
that much should be done. I am not, in view of the fact that the plant 
was never used in its infringing form by the défendant, inclined to 
do more. That it did not use it, however, is no reason why plaintiff 
should receive any less, for when'it was seeking to build the plant, the 
défendant wanted and insisted upon having the infringing structure, 
and it was then that plaintiff suffered its loss. 

The plaintiff's expenses in this branch of the case hâve been $7,- 
418.85. $11,000 plus $7,418.85 foots up $18,418.85. I therefore award 
to the plaintiff damages in the amount of $11,000 for compensation, 
and increase the same under the statutory authority to $18,418.85, 
which exceeds by only $109.85, what appears to hâve been the smallest 
possible measure of damage to which the plaintiff could be held in any 
event to be entitled. 

A decree will be passed in accordance witli thèse findings. 
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In re KAPPES. 

(District Court, B. D. New York. June 13, 1919.) 

Bankbuptct <g=5»414(3) — Objections to Dischaege — Evidence. 

Evidence held Insufficlent to sustaln objections to a bankrupt's dlscharge 
on ttae ground of making a false oatb In bis scbedules. 

In Bankruptcy. In the matter of Henry Kappes, bankrupt. On 
application for discharge. Granted. 

Charles P. Edsall, of New York City, for objecting créditer. 
Bruce R. Duncan, of New York City, for bankrupt. 

CHATFIELD, District Judge. The bankrupt applied for discharge, 
which was opposed on varions grounds specified by the objecting 
créditer. On référence to a spécial commissioner discharge has been 
recommended. In the meantime the bankrupt applied for leave to 
amend his schedules so as to set forth certain checks, books, mem- 
oranda, and papers which had been produced by him before the spé- 
cial commissioner, and which made his oath contained in his sched- 
ules, that he had no such books or papers, apparently false. Leave 
was granted to the bankrupt to file an amended schedule. This he 
has never donc, and he is therefore technically in default. This 
failure to file a paper setting forth the memoranda and papers pro- 
duced before the spécial commissioner is however of little moment, 
in view of the conclusion of the spécial commissioner that the bank- 
rupt had no intent to deceive his creditors or to conceal from them 
the knowledge of thèse papers in making the statement which he put 
in his schedules. It would avail nothing now to withhold discharge 
pending the filing of a verified amended set of schedules. But in 
order to complète the record of the proceedings and for the sake of 
regularity, and convenience, the bankrupt will be required to fill out 
and place on file a triplicate sheet, amending Schedule B (6) of the 
schedules filed March 2, 1918. The only spécification of objection 
which présents a debatable issue on the record before the spécial 
commissioner is that in which the bankrupt is alleged to hâve naade a 
false oath in failing to schedule thèse books and papers. It appears 
that the bankrupt did bave certain books and papers. He says him- 
self that he had destroyed some of his books and papers, he at one 
time failed to remember whether he had any, and at another time 
produced some and was hazy in his recollection about the others. He 
finally produced a set of books which had been kept by his brother, 
but which do not appear to bave been used either by him or any one 
else as books for the purposes of business. He conducted a con- 
sidérable real estate business, and for a period did this under the 
name of a corporation, and he apparently kept no books either for 
himself or in the business done by him in the name of the corpora- 
tion. Examination of the schedules of debt shows that he must hâve 
had papers and memoranda, or no attomey could bave prepared the 
set of schedules. His disregârd of the proprieties, in the way of con- 
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ducting a business of considérable size, is apparent ail the way 
through, but the flat and positive finding of the référée that this was 
ail an oversight and witbout intention on the part o"f the bankrupt to 
deceive his creditors, and the conclusion that the spécifications of ob- 
jectioa haye îlot been sustained, Ijecause the testimony does not war- 
rant finding either the makipg of false schedules or the failure to 
keep books, with intent to deceive or defraud creditors, cannot be set 
aside'and disregarded merely because ordinarily such things are im- 
probable. 

The finding of a nrnster on the question of fraudulent intent should 
not be set aside by the coiirt, from the standpoint of improbability 
alone, or upon the opinion of the court as to credibility from reading 
the testimony without seeing the witnesses. 

The spécial commissioner bas had the witnesses bef ore him, bas 
found definitely in his report that he believes the bankrupt's state- 
ments, and the only course which the court can pursue, if it takes his 
findings, which are supported by some testimony, is to confirm the 
recommendation that discharge be granted. The failure of the bank- 
rupt to properly fill out his schedule was a matter for inquiry by the 
counsel preparing the schedules, and, as has been indicated, some 
books ànd papers must hâve been available for the préparation of the 
schedules themselves, but they may hâve contained no information 
beyond that in the schedules. The counsel for the bankrupt should 
hâve attended to the matter, and schedules should not hâve been filed 
with such an apparent inconsistency on their face. But this adds to 
the conclusion of the spécial commissioner that the omission was not 
with intent on the part of the bankrupt to deceive his creditors or to 
make a false affidavit. The report will be confirmed, and discharge 
granted. 



KBSSLEB et al. v. WILLIAM NECKEK, Inc. 
(District Court, D. New Jersey. June 9, 1919.) 

1. OotTBTS <S=»371(2) — FEDEBAL CotTETS — JUElSDICnON — BNFORCKMENT OF 

EQUITA.BI.E RlQHTS UNDEE STATK STATUTES. 

Under Judicial Code, § 24 (Comp. St. § 991), glvlng a fédéral District 
Court Jurisdiction of sults at common law and equlty where the matter in 
controversy exceeds, exclusive of interest and costs, $3,000, between clti- 
zena of différent states, the District Court may administer équitable rights 
created by valld state statutes, if the enforcement of such rights does not 
Impair any rlght eonferred or confllct with any Inhibition Imposed by the 
Constitution of the United States. 

2. COXJBTB ®=»371(1) — FEDERAL COUBTS — Enfoecemeht of Rights Undeb Statb 

Statutes. 

Blghts created or provlded by the statutes of the states to be pursued in 
the State courts may be enforced and administered in the fédéral courts, 
either at law or In equlty, or In admiralty, as the nature of the new 
rights may require. 
8. OouKra ®=»371(2) — Pkdebai, Courts— Enfoecembnt of Bights Undee Statï 
Statutes. 

An enlargement of équitable rights by state statutes may be administered 
by the fédéral courts, as wèll as by tJle courts of the states. 

^ssFor otber cases see sama toplc & KET-NUMBBR In ail Key-Numbered Dlgests £ Indexes 
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4. CouBTS <g=»372(l) — Fedebal Cotjbts — Enfoecement os Rights TIndeb State 

Statutes. 

A party, by golng into a fédéral court, doçs not lose any right or appro- 
priate remedy of which he mlght hâve availed Mmself in the state courts 
of the same locality. 

5. Courts ©=5371(1) — Appointment of Receiveb — Pboceedings in Fedebal 

CouET Undee State Statutes. 

Stockholders in an insolvent corporation may in the fédéral District 
Court maintain a suit for the appointment of a receiver under Corpora- 
tion Act N. J. 1896, § 65 ; other necessary éléments being présent to give 
the court jurisdlctlon. 

6. Courts <S=537(2) — Appointment of Receiveb by Fedeeal Coubt Under 

State Statute — Jubisdiction — Waivee. 

Where a receiver was appointed by the fédéral court under Corpora- 
tion Act N. J. 1898, § 65, for an Insolvent corporation, and the corporation 
raised no objection to the jurisdlctlon of the fédéral court, the jurlsdic- 
tional question was walved, and could not, after 2% years, be raised by 
a receiver in chancery, appointed by the state court, nor by stockholders 
petitioning for a transfer of property from the fédéral receiver to the 
state receiver. 

7. Couets <ê=>371(1) — JuRisDiCTiON or State and Fedebal Courts — Comity. 

In receivership proceedlngs, the practical purpose of courts generally is 
to see that insolvent estâtes are administered economically, se that the 
largest possible dividend may be paid to creditors and the interest of 
stockholders preserved, and to accomplish such purpose comity between 
state and fédéral courts should be extended to Us largest llmits. 

In Equity. Suit by Frederick Kessler and others against William 
Necker, Incorporated, for the appointment of a receiver. On pétition 
by a receiver appointed in chancery to hâve the fédéral receiver turn 
over to him for administration the property of the corporation. Pé- 
tition denied. 

Smith, Mabon & Herr, of Hoboken, N. J., for chancery receiver. 
Heyman & Heyman, of Jersey, City, N. J., for fédéral receiver. 

DAVIS, District Judge. On September 30, 1916, a bill was filed 
in this court by Frederick Kessler, Frieda Kessler, Isaac Kraus, Ther- 
esa McCormack, and John C. Hitchman against William Necker, In- 
corporated. John C. Hitchman is a creditor and the other complain- 
ants are stockholders of the défendant company, which owns and 
conducts the business of a large undertaking establishment. Some 
time before the filing of said bill, William Necker, who was a large 
owner in the company and conducted and practically controlled the 
same, died. The company was in fact a one-man concern. The com- 
plainants, inter alla, allège: 

"The death of William Necker, as your orators are Inforœed and belleve, 
has also seriously affected the immédiate crédit of the company, and many of 
the creditors of the company bave Instituted sults, some in the state of New 
York by attachment proceedlngs, and others In the state of New Jersey by 
summons and complaint. A large part of the current indebtedness, consisting 
of bllls payable at banks, bllls payable for merchandise, and the gênerai ac- 
counts payable, is now overdue or will shortly be growing due, and the credi- 
tors holding thèse claims are pressing for payment, while the défendant is at 
the présent time unable to pay thèse claims wlthout withdrawing from Its 
business the funds constantly needed to meet labor and other immédiate cur- 
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rent necessltles, and It Is certain that, If judgments are recovered agalnst 
the défendant upon the sults already instltuted, otlier créditera holding over- 
due claims agalnst the défendant will also vigorously prosecute thelr claims to 
judgment. The défendant Is therefore threatened wlth judgments upon the 
suits already Instltuted and wlth further suits at the Instance of other credi- 
tors and wlth numerous exécution sales, ail of which wlll necessarlly resuit 
In the disruptlon and suspension of Its business, the destruction of Its good 
wlll and of its business organization, the dissipation and shrinUage of its as- 
sets to the great détriment of ail the credltors and stockholders. • • • " 

And they pray : 

"That the clalm and Interest of your orators in the promises, as well as that 
of ail other credltors and stockholders, may. be ascertained and determlned. 
and the assets of sald défendant corporation marshaled, and the liens and 
prlorlties of ail parties in Interest thereln determlned and adjudged, • * * 
and that the assets of sald corporation may be admlnistered as a trust fund 
for the benefit of your orators and ail others having an interest therein, and 
that It may be adjudged and determined that sald business bas been and is 
belng conducted at a loss and In a manner greatly prejudlclal to the interest 
of its stockholders. * * • 

"May It please your honors, the premises considered, to grant unto your 
orators the writ of Injunctlon Issulng in due form of law to sald William 
Necker. Incorporated, restralning it and Its offlcers and agents from further 
exerclslng its franchises and from coUectlng or receiving any of Its debts due 
to it, or paylng ont, selling, assigning or traiisferrlng any of its estate, moneys, 
funds, lands, tenements, or effects, except to a recelver or receivers appointed 
by the court." 

On the same day, September 30, 1916, the défendant company filed 
its answer, admitted the allégations of the bill of complaint, joined 
in the prayer, praying that this court, sitting in equity, might take 
possession of ail the property and business of the défendant, through 
the appoîntment of a receiver, and préserve and protect the property 
from being sacrificed, and empower and authorize such receiver to take 
possession of the business and property of the défendant, pay ail in- 
debtedness due or to become due by the défendant, and otherwise 
discharge the ordinary duties imposed by the court upon receivers, 
and that the proceeds arising from the sale of said property of the 
défendant corporation be applied to its indebtedness, etc. Whereupon 
this court appointed a temporary receiver, who, upon consent of the 
corporation, the creditors and stockholders, was made permanent 
on October 23, 1916. 

The receiver continued the business of the corporation from that 
time until the présent, with the consent of the company, the cred- 
itors, and stockholders, except the complainants in chancery pro- 
ceedings, who first made known their objection by filing said proceed- 
ings in chancery about April 1, 1919, 21^ years after the receiver was 
appointed, and more than a month after he had filed his fifth re- 
port, wherein he reported that the business could not be continued 
without loss to the creditors and stockholders, and filed his pétition, 
praying for permission to dispose of the property. Upon rule to 
show cause why the assets of the company should not be disposed of, 
and upon notice to ail creditors and stockholders, this court, with the 
consent of the corporation, creditors, and stockholders, directed the 
receiver to advertise the property for sale. This was donc, and on 
the day of the sale it was reported to the court that no bid could be 
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secured. The receiver subsequently reported to the court that he had 
secured a bid upon the property, which, in his judgment, was a good 
ofifer and the best that could be obtained, whereupon a rule to show 
cause why said offer should not be accepted was granted, which was 
served upon ail the creditors and stockholders. 

Upon the return day it was intimated that there was a possibility 
of securing a better oflfer, whereupon one or two adjournments were 
had with the consent of ail parties interested, in order to ascertain 
if a better offer could be secured. Apparently no better and not even 
so good an offer could be secured by the receiver, or any creditor 
or stockholder, and on or about April 1, 1919, just before the receiver 
was to accept the said offer, Fred Michel, a creditor, and others, 
filed their bill in the Court of Chancery of New Jersey, for the pur- 
pose of winding up the business and dissolving the corporation, where- 
upon that court appointed a statutory receiver, who by direction of 
said court has applied to this court for instructions, suggesting that this 
court never had jurisdiction of this cause, and, if it ever had, it has 
been super seded by the proceedings in the Court of Chancery, to which 
this court should now relinquish proceedings begun and conducted 
herein, and turn over the property of the company now in the pos- 
session of the receiver of this court, after the payment of his fées, to 
the receiver of the Court of Chancery. 

[1] A fédéral District Court has original jurisdiction of ail suits of 
a civil nature at common law or in equity, where the matter in contro- 
versy exceeds, exclusive of interest and costs, the sum or value 
of $3,000, between citizens of différent States. Judicial Code (Act 
March 3, 1911, c. 231) § 24, 36 Stat. 1091 (Comp. St. § 991). When 
the necessary éléments, such as diverse citizenship and the required 
amount, exist, giving jurisdiction to a fédéral court, it may administer 
équitable rights created by valid state statutes, such as those created 
by section 65 of the New Jersey Corporation Act of April 21, 1896 
(P. L. p. 298). National Surety Co. v. State Bank, 120 Fed. 593, 56 C. 
C. A. 657, 61 L. R. A. 394; United States Shipbuilding Co. v. Conklin, 
126 Fed. 132, 60 C. C. A. 680; Land Title & Trust Co. v. Asphalt Co. 
of America, 127 Fed. 1, 62 C. C. A. 23 ; Scott v. Neely, 140 U. S. 106, 
11 Sup. Ct. 712, 35 L. Ed. 358; Hollins v. Brierfield Coal & Iron 
Co., 150 U. S. 371, 14 Sup. Ct. 127, 37 L. Ed. 1113; Maguire v. Mort- 
gage Co., 203 Fed. 858, 122 C. C. A. 83. 

The one inhibition against the enforcement in a fédéral court of 
new équitable rights, created by state statute, is that such enforcement 
does not impair any right conferred, or conflict with any inhibition im- 
posed, by the Constitution of the United States. When the necessary 
éléments giving fédéral courts jurisdiction are présent, the folio wing 
rules are deducible from the cases relative to the jurisdiction and 
power of fédéral courts to enforce rights created and to administer 
remédies provided for enforcement and administration in state 
courts : 

[2] 1. Rights, created or provided by the statutes of the states to 
be pursued in the state courts, may be enforced and administered in 
258 F.^42 
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the fédéral courts, either at law or in equity, or in admiralty, as the 
nature of the new rights may require. 

[3] 2. An enlargement of équitable rights by the statutes of the 
States may be administered by the fédéral courts, as well as by the 
courts of the states. 

[4] 3. A party, by going into a fédéral court does not lose any 
right or appropriate remedy of which he might hâve availed himself 
in the state courts of the same locality. Darragh v. H. Wetter Manu- 
facturing Co., 78 Fed. 7, 14, 23 C. C. A. 609, and the cases there 
cited. 

The complainants in this bill are stockholders and contract cred- 
itors, whose claims hâve not been reduced to judgment. May either 
class — stockholders or simple contract creditors — maintain the bill; it 
being admitted that there are the other necessary éléments giving this 
court jurisdiction? Judge Bradford, in the case of Jones et al. v. 
Mutual FideHty Co. (C. C.) 123 Fed. 506, in a very careful and well- 
considered opinion, after reviewing the cases, held that simple contract 
créditer whose claim had not been reduced to judgment might maintain 
a bill in a fédéral court and Hâve the assets of an insolvent corpora- 
tion administered, where such administration is the enf orcement of 
a purely équitable right by a purely équitable remedy, and where 
the prior exhaustion of the légal remedy would practically nullify the 
équitable remedy. The objection that a simple contract creditor whose 
claim has not been reduced to judgment may not maintain a bill is 
based upon the Seventh Amendment of the fédéral Constitution, which 
provides that : 

"In suits at common law, where the value In controversy shall exceed twenty 
dollars, the right of trial by jury shall be preserved." 

In the case of Scott v. Neely, supra, Mr. Justice Field, speaking 
for the court, said: 

"In the fédéral courts this right cannot be dispensed wlth, except by the 
assent of the parties entitled to It, nor can It be Impaired by any blending 
wlth a claim, properly cognizable at law, of a demand for équitable relief in 
aid of the légal action or durlng Its pendency. Such aid in the fédéral courts 
must be sought in separate proceedings, to the end that the right to a trial 
by a jury in the légal action may be preserved Intact." 

That équitable relief can be granted in aid of a légal remedy, only 
after such remedy has been exhausted, precludes a conflict between 
légal and équitable remédies in the same suit. The substance of Judge 
Bradford's opinion, which has been followed in several cases, is con- 
tained in the following extract : 

"There Is a clear distinction between the exercise of équitable jurisdiction 
In aid of a légal remedy for the collection of a pecùniary légal demand, and 
the exercise of équitable jurisdiction in ehfordng a purely équitable right by a 
p'urely équitable remedy, created by a valid state statute, not In aid of any 
légal remedy, but wholly independently thereof, though the existence of such 
équitable right and remedy may présuppose and be dépendent on the existence 
of such pecùniary légal demand. * * • If the procédure and relief are 
ésseiitlally équitable, the circumstance that they bear relation to a légal de- 
mand Is immaterial. Where the procédure, and relief provided by a state 
statute are essentially équitable, and such relief is Impossible of attainment 
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In any action at lâw, not owing to the existence ofany accidentai or abnormal 
obstacles or dlfflcultles, but by; reason of the essehtlal nature of such action 
and légal process, a case for purely équitable cognizance under the statute .1? 
presented. Where équitable, rights and remédies under a statute, founded on 
or bearlng relation to pecuijlary légal detnands, wonld be defeated by ex- 
hausting the remedy at law on such demands, such équitable remédies cannot 
be consldered as In aid of Ole légal remedy. Under such clrcumstances an 
exhaustion of the légal remedy -would practically nuUlfy the remedy in 
equity, and therefore, if force should be given to the statute, It would be not 
only unnecessary, but improper, hefore proceeding thereUnder to exhaust the 
légal remedy." 

Vice Chancellor Stevenson, in the cases of Gallagher et al. v. Asphalt 
Co. of America, 67 N. J. Eq. 441, 58 Atl. 403, and Helms v. Inter- 
national Steam-Pump Co. (unreported), distinguished between the 
New Jersey act and the act of Delaware with which Judge Bradford 
was dealing. In the New Jersey act, he says, the complainant, the 
créditer or stockholder, is the Attorney General pro hac vice ; he gets 
nothing by his decree; he has to présent and prove his claim before 
the receiver. The créditer in his conception is a kind of public 
benefactor, acting in behalf of the public in a semiofficial capacity 
for its protection. But Judge Archbald, sitting in this district by 
spécial assignment, in the case of Jacobs et al. v. Mexican Sugar Co. 
(C. C.) 130 Fed. 589, speaking of this New Jersey act, said : 

"The complainant in such a bill, whether as stockholder or creditor, cornes 
Into court to protect his pecuniary Interest, which Is imperiled by the in- 
solvency of the corporation and its inability to further carry out with success 
its corporate purposes. He seeks the intervention of the court In its affaira, in 
the manner provided by the statute, to save hlmself as far as possible from 
financial loss. No merely benevolent purpose to shleld the gênerai public 
from imposition by reason of its insolvent condition brings hlm there; nor 
does he move in behalf of the state, of which the corporation is a créature as 
would the Attorney General. * • * The proceeding is prosecuted by the 
complainant because of the direct Personal interest which he has to sub- 
serve. If successful, there wlU, in the final outcome, when the corporate af- 
falrs are wound up, be a money decree establishing his right to a share m 
what is realized if the assets go far enough, or in favor of others who are 
necessarily brought into court by the proceeding if they do not." 

In the New York act, from which the New Jersey act was copied, 
the Attorney General instituted proceedings, in behalf of the state, 
to protect the public generally ; but in the New Jersey act any creditor 
or stockholder may file the bill. The purpose of this change was doubt- 
less to enable any creditor or stockholder to maintain the suit in order 
to protect his own personal interest, without the handicap of having to 
act through the Attorney General, the purpose of whose action was 
gênerai, and not individual. In the act of Delaware the bill may be 
filed by any creditor or stockholder, just as may be done under au- 
thority of the New Jersey act. The object of the complainant un- 
der both acts is the same, the protection of the individual interest of 
the complainant. 

[5] The Circuit Court of Appeals of the Fourth Circuit in the case 
of McGraw v. Mott, 179 Fed. 646, 103 C, C. A. 204, foUowing Judge 
Bradford, held that a simple contract creditor may maintain a bill 
in the fédéral court under authority of section 65 of the New Jersey 
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Corporation Act. Judge Archbald, on the contrary in the case of Ja- 
cobs et al. v. Mexican Sugar Co., supra, held that Jacobs, as a simple 
contract creditor whose claim had not been reduced to judgment, 
could not maintain a bill in the fédéral court under the authority o£ 
section 65 of the New Jersey Corporation Act of 1896, because it was 
in violation of the Seventh Amendment to the fédéral Constitution, 
but held that, as a stockholder, he could maintain it. It is not nec- 
essary, however, to sustain the bill on the ground that the complain- 
ants, or any of them, were simple contract creditors. Ail of them but 
two, one original and one intervening, were stockholders, and as such 
may maintain the action. Jacobs et al. v. Mexican Sugar Co., supra ; 
Scattergood et al. v. American Pipe & Construction Co., 249 Fed. 23, 
161 C. C. A. 83. 

[6] Again, no objection was raised to the jurisdiction of this court 
by the corporation or any one else on any ground whatever; but, on 
the contrary, the corporation filed an answer, wherein it admitted the 
allégations of the bill and joined in the prayer thereof, in asking the 
court to take jurisdiction and appoint a receiver. The corporation 
was the proper party to raise any objection on any ground to the 
jurisdiction of this court. The corporation having waived the juris- 
dictional question, it may not now be raised by the receiver in chan- 
cery. Citizens' Bank & Trust Co. et al. v. Union Mining & Gold Co. 
(C. C.) 106 Fed. 97; McGrawv. Mott, 179 Fed. 646, 103 C. C. A. 
204. Défenses existing in equity suits may be waived, just as they 
may in law actions, and when waived the cases stand as though the 
objections never existed. Given a suit in which there is jurisdiction 
of the parties in a matter within the gênerai scope of courts of equity, 
and a decree rendered will be binding, though the défenses, if made, 
would hâve resulted in a dismissal of the case. Reynes v. Dumont, 130 
U. S. 354, 9 Sup. Ct. 486, 32 L. Ed. 934; Brown v. Lake, 134 U. S. 
530, 10 Sup. Ct. 604, 33 L. Ed. 1021. The Circuit Court of Appeals of 
the Second Circuit held in the case of Pennsylvania Steel Co. v. New 
York City Ry. Co., 198 Fed. 721, 7Z7, 117 C. C. A. 503, 519, that 
unless the corporation objected a suit might be maintained on the 
equity side of a fédéral court without the necessity of a judgment on 
a légal demand. "And now," said Judge Noyés, speaking for the 
court, "that which was formerly regarded as the essential thing — the 
judgment — is unnecessary unless the corporation objects." In the case 
of In re Metropolitan Railway Receivership, 208 U. S. 90, 109, 28 
.Sup. Ct. 219, 224 (52 L. Ed. 403), the Suprême Court held that the 
fact that a simple contract claim had not been reduced to judgment 
and exécution issued thereon might be waived in a court of equity. 
Mr. Justice Peckham, speaking for the court, said: 

"It is also objected that the Circuit Court had no jurisdiction, becâuse the 
complainants were not Judgment creditors, but were simply creditors at large 
of the défendant railways. The objection was not taken before the Circuit 
Court by any of the parties to the suit, but was waived by the défendant 
consenting to the appointment of the receivers, and admitting ail the facts 
averred in the bill. Hollins v. Brierfleld Coal & Iron Company, 150 U. S. 
371, 380 [14 Sup. Ct. 127, 37 L. Ed. 1113]. That the complainant has not ex- 
hausted his remedy at law — for example, not having obtained any Judgment 
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or Issued any exécution thereon — ^Is a défense In an equity suit, wliich may be 
waived, as Is stated In tlie opinion in the above case, and, wlien walved, th^ 
case stands as tliough ttie objection never existed. 

"In the case in the Circuit Court the consent of the défendant to the ap- 
pointment of recelvers, without setting up the défense that the complainants 
were not judgmeut creditors who had issued an exécution which was returned 
unsatîsfied, in whole or in part, amounted to a waiver of that défense. Brown 
V. Lake Superior Iron Co., 134 V. S. 550 [10 Sup. Ct. 604, 33 L. Ed. 1021] ; 
Town of Mentz v. Cook, 108 N. Y. 504, 508 [15 N. E. 541] ; Horn y. Père Mar- 
quette B. B. Co. [C. C] 151 Fed. 626, 633." 

This court has jurisdiction of the parties, whose citizenship is di- 
verse, the requisite amount is in controversy, and the subject-matter 
is équitable in its nature. It is therefore too late for the complain- 
ants in the Court of Chancery, who waived défenses and consented 
to the jurisdiction of this court for 21/2 years, or slept on their sup- 
posed rights, to raise the objection at this time that this court is with- 
out jurisdiction. 

It was held by the Circuit Court of Appeals of this circuit in the 
case of Scattergood et al. v. American Pipe & Construction Ce, su- 
pra, that a stockholder's bill in an ancillary jurisdiction will be main- 
tained when the corporation, in a financially embarrassed condition, 
voluntarily appeared and fîled answer, admitting the allégations of the 
bill. That case lays down the law of this circuit and is binding upon 
this court. The allégations of the bill in that case are practically 
parallel with those of the bill in the présent case. The reasoning 
followed and the conclusions reached by the court in that case force 
the conclusion that this court, in the state and district of the corpora- 
tion, has jurisdiction under the facts of the présent case, and should 
retain control of the assets in its possession and administer them. 

[7] The question of conflicting or concurrent jurisdiction between 
state and fédéral courts should always be approached with the utmost 
care and considération. It is so easy, when a court is sensitive about 
its jurisdiction or prérogatives, to enter into conflict to the serious 
injury of the creditors. The practical purpose of courts generally is 
to see that insolvent estâtes are administered economically, so that 
the largest possible dividend may be paid to creditors and the interest 
of stockholders preserved. For the accomplishment of this purpose 
comity between state and fédéral courts should be extended to its 
largest limits. In the présent case, the receivér has conducted the 
business of the corporation since September 30, 1916. It is conceded 
by every one, so far as I am aware, that his conduct of the business 
has been excellent. There has not been even a hint that the business 
has not been conducted well. The company is hopelessly insolvent. 
In the opinion of the receivér, and every one so far as I know, the 
time has come when the business should be wound up and the prop- 
erty disposed of. The court directed the receivér to advertise the 
property for sale. This has been done, and he now has admittedly 
the highest possible ofïer for it. No better ofifer, and not even so good, 
has been secured, though the sale was adjourned several times in order 
to enable creditors and others, including complainants in chancery, to 
secure a larger oflfer but without success. Since September 30, 1916, 
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thé complàinai^ts in chané'éry havé çotisented to, ôf stood by ànd 
watcHed, the conduct df this business by thé ' recei^ér of this court, 
and now, when it is about to he. closed up, they corne forward and,- 
not denying that the business should be wound up and the property 
disposéd of, say thé job should be given to them Ôr their receiver, 
and thepropçrty in thp possession of the fédéral receiver turried over 
to the diancery, receiver. It is difficùlt for me to uhderstand their 
motive, for everything that the receiver has donc toward winding up 
the business rnust be done again by the chancery receiver, if the proper- 
ty of the corporation is turned over to him, ail to no purpose, and at 
the expense of the creditors. Neither on légal principle nor éco- 
nomie policy cân I conceive a good reason why this should be done, 
and under the facts of this case my duty to the creditors demands 
that I direct the receiver of this court to continue to wind up the 
business of the said company, in accordance with the order hereto- 
fore made. 



LEVINSTBIN t. E. I. DU PONT DE NEMOUKS & CO. 

(District Court, D. Delaware. May 22, 1919.) 

No. 1, March Term, 1919. 

1. WlTNESSES ^=>21 — CONTEMPT— BePCSAL TO ObeT StTBPŒrîA— DEFENSES. 

In proceedlngs for contempt against a wltness for refusai to obey a 
subpœna of a fédéral court issued pursuant to a commission granted by 
a court of another district to take dépositions under Rev. St. § 866 (Comp. 
St. § 1477), the court cannot inquire into the Jurlsdictlon of the court 
whlch issued the commission. 

2. WlTNESSES <S=»21 — CONTEiEPT — DlSOBHDIENCE 01 SUBPŒNA — ADVICB OF 

COUNSEL. 

That a wltness, in refusing to testlfy in obédience to a subpœna, acted 
on advlee of counsel, Is no défense to a proceedlng for the contempt, al- 
though it may be considered in determinlng the punishment. 

3. Contempt (©=52 — Proceedings fob Punishment — Défenses. 

The question whether an act Is or Is not a contempt does not dépend 
upon whether there was an actual intent to embarrass the due adminis- 
tration of Justice, but may be determlned from the nature of the act and 
by the présence or absence of any sound reason for it 

Pétition for attachment of Lammot Du Pont for contempt in suit 
of Edgar Levinstein against E. I. Du Pont de Nemours & Co. Rule 
made absolute. 

See, also, 258 Fed. 667. 

Frank H. Stewart, of Boston, Mass., and George N. Davis and 
Robert Penington, both of Wilmington, Del., for plaintiff. 

Elbridge R. Anderson, of Boston, Mass., and J. P. Laflfey, of 
Wilmington, Del., for défendant. 

MORRIS, District Judge. A rule was issued directed to Lammot 
Du Pont, requiring him to show cause, if any he has, why an at- 
tachment should not issue against him as and for a contempt of 
court, as well as for disobedience of the process of subpœna, and 

^=9For otber cases see same toplc & KEY-NTJMKBR in ail Key-Numbered Digests & Indexes 
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receive such orders or punishment as in the premises justice may 
require. 

The order of court directing the issuance of the rule to show cause 
was based upon a verified pétition alieging the pendency in the Dis- 
trict Court of the United States for the District of Massachusetts of 
an action at law wherein Edgar Levinstein, of the state of Massachu- 
setts, is plaintifï, and E. I. Du Pont de Nemours & Co., a corporation 
of the State of Delaware, is défendant; that on May 8, 1919, a com- 
mission duly issued out of the said court for the district of Massachu- 
setts was dehvered to Henry C. Mahaffy, Jr., a notary public 
résident in this state, to take the dépositions of certain witnesses 
therein named, including the said Lammot Du Pont; that upon a 
pétition filed in this court May 12, 1919, an order was made directing 
the clerk to issue a subpœna to said Du Pont directing him to ap- 
pear before the said notary at such time and place within this district 
as said notary might appoint, to be examined on oral interrogatories, 
in pursuance of the commission aforesaid, and to testify and give 
évidence on the part of the plaintifif in the above-mentioned cause, 
and also to bring with him and produce before said notary certain 
books and papers therein mentioned; that the clerk duly issued the 
subpœna directing the said Du Pont to appear before the said notary 
on May 20th; that such subpœna was duly served on May 14th; 
that notice of the time and place of taking the dépositions was served 
on the attorney for the défendant within the time required by the 
commission; that said Du Pont appeared before the notary at the 
time and place appointed, as did the attorneys for the défendant Com- 
pany, and that thereupon the said Du Pont, being called as a witness 
by the plaintifï, declined to be sworn and to testify under the said 
commission; and that he was not then privileged from giying testi- 
mony. 

The rule was duly served, and the witness appeared before the 
court on its retum. The petitioner has filed the certificate of the 
notary with a transcript of the proceedings had before him. This 
transcript discloses that the attorney for the défendant company ob- 
jected to and protested against proceeding with the -taking of déposi- 
tions of the witnesses summoned under the subpœnas, for reasons 
touching the regularity of the issuance of the commission by the Dis- 
trict Court of Massachusetts, and declined to proceed with the taking 
of the dépositions. The said attorney, as appears from said certifi- 
cate, also advised the witnesses that they should not proceed and not 
to be sworn, and the witness Du Pont acted in accordance with this 
advice when called to testify. At the hearing on the retum of the 
fuie the foUowing afEdavit was filed by the said attorney on behalf 
of the witness, viz. : 

"Thiit he Is one of the attorneys for the défendant In the fcregolng matter. 

"That the daté at the writ in this action was the 7th day of May, 1919, 
calllng for the défendant to appear before the District Court of the United 
States for the District of Massachusetts, to be holden at Boston, Massachu- 
setts, on the fourth Tuesday of June, 1919. 

"That said writ was served on the commissioner of corporations on said 
7th day of May, 1919, at 3:40 o'clock p. m., and that under the rule of court. 
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and pursuant to the terms of said writ, the défendant was glven 30 days 
from said 7th day of May, 1919, to plead to said writ. 

"That said time to plead bas not yet expired, and that no plea bas been 
flled, and no issue In any manner joined. 

"That the pétition for commission to take dépositions was flled on said 7th 
day of May, 1919; and the pétition for a subpœna duces tecum was flled 
in said District Court of the United States for the District of Delaware on 
the 12th day of May, 1919. 

"That on the 20tb day ot May a motion to vacate and set aside the above- 
mentioned order of the court issued, allowing the commission for the purpose 
of taking dépositions, was flled in said United States District Court for the 
District of Massachusetts, and afflant Is informed and believes that hearing 
tbereon bas been set for tbe first Monday in June," 

Since the hearing a sworn answer of the witness has been filed in 
this proceeding, admitting the allégations of the pétition, but stating 
in effect that in declining to be sworn and to testify he was acting 
under the advice of counsel, with the view of bringing before the 
court certain questions of law for the ruling of the court thereon, 
and that none of his acts were for the purpose of willfuUy violating 
the terms of the subpœna or the process of the court, and that he 
was not aware that in declining to testify, under the circumstances, 
he was committing any act which might be held to be a contempt of 
court, and ofïering to testify should this court be of opinion that he 
should do so. 

A willful disregard or disobedience of the lawful process of the 
court is contempt, and punishable as such. That the witness Du 
Pont disobeyed the command of the subpœna issued by this court is 
admitted. He seeks, however, to justify or excuse this disobedience 
for the following reasons: First, that the commission issued by the 
District Court of the United States for the District of Massachusetts 
to the said notary was irregularly issued; second, that his refusai to 
testify was under the advice of counsel; and, third, that in so re- 
fusing he did not intend to commit a contempt of court. 

[1] In support of the first reason counsel contends that the com- 
mission was not issued in conformity with the requirements of sec- 
tion 863 of the Revised Statutes (Comp. St. § 1472), with the resuit 
that the commiss'ion and ail acts done thereunder or auxiliary there- 
to are without any force or effect and are wholly nul! and void. But 
the commission issued to the notary, as before mentioned, was not 
issued under section 863 of the Revised Statutes, but was issued un- 
der that portion of section 866 (Comp. St. § 1477) which providës : 

"In any case wbere it is necessary, In order to prevent a failure or delay 
of justice, any of the courts of the United States may grant a dedimus po- 
testatem to take dépositions according to common usage." 

This conclusion is fortified by the following statement of Judge 
Shiras in Giles v. Paxson (C. C.) 36.Fed. 882, 883: 

"There are two gênerai metbods for taking dépositions to be used on tbe 
trial of law cases provided for in the Bevised Statutes; the one being the 
mode pointed out in section 863, and tbe other in section 866. Wben taken 
under the provisions of the former section, a commi^ion to the offlcer Is not 
sued out from the court in which the cause is pending, but the party desiring 
to take tbe testimony glves notice to tbe opposite party or his attorney of the 
time and place wben and where tbe testimony is to be taken, and seïects as 
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the commissioner any one of the parties named in the section. * • * If, 
liowever, the dépositions are not taken under section 863, but under the au- 
thority granted in section 866, then, by the express terms of the latter section, 
the provisions of sections 863, 864 [Oomp. St. § 1473J, and 865 [Comp. St. § 
1474] are not applicable thereto." 

The only requirement of the statute for the issuance of such com- 
mission is that it be necessary "in order to prevent a failure or de- 
lay of justice." The détermination of this question is for the court 
issuing the commission, and not a question that can be collât erally 
considered by this court. A similar question was considered by Judge 
Butler in Re Cole, Fed. Cas. No. 2,975. He there said : 

"Two questions were raised: (1) That the Circuit Court of lowa had no 
authority to issue the commission. (2) That the communications were privi- 
leged. As to the flrst, I, as a judge, hâve no authority to inquire Into the ju- 
risdictlon of the circuit court of lowa, or whether or not there is there pend- 
ing a civil action. That' court has decided that question, and issued a com- 
mission. It would be hlghly discourteous to look behind its record, and I 
décline to do so." 

As the court issuing the commission had the power and authority 
to issue it, it is not open to collatéral attack in this court, and I can- 
not go behind it. Furthermore, had there been a désire on the part 
of the défendant company to raise in the District Court for Massa- 
chusetts a question as to the validity of the commission it hardly seems 
conceivable that an application to set it aside would hâve been de- 
layed until the very day fixed for taking testimony under it. The 
record discloses that the commission was issued on the 7th day of 
May; that the subpœna, disregarded by the witness, was served on 
the 14th day of May ; that no application was made to the court issu- 
ing the commission to set it aside until May 20th ; and notwithstand- 
ing notice of the tin^e and place of taking testimony under the com- 
mission was given to the attomeys for the défendant on May 12th, no 
application was made to this court to question the validity of the 
subpœna or to relieve the witness from obeying its command. The 
refusai of the witness to testify under thèse circumstances is not 
inconsistent with an attitude of indifférence with respect to or even 
a willful disregard of the subpœna. The first contention, therefore, 
présents no excuse for refusai of the witness to obey the command 
of the subpœna. 

[2] The witness next contends that his refusai to testify was un- 
der the advice of counsel. That advice of counsel is no défense to 
a proceeding for contempt is so well settled that it is unnecessary to 
do more than quote the words of Judge Sanborn in Fairfield et al. v. 
United States, 146 Fed. 509, 76 C. C. A. 591, viz.: 

"The duty of a witness to obey the subpœna Is not conditloned by his own, 
or by his counsel'a, opinion of the materiality of his testimony, or of the is- 
sues of law or of fact whlch the suit In whlch he Is called involves. His Per- 
sonal privilège and a gross abuse of the process of the court are the only 
sufflcient excuses for his failure to obey." 

Where a witness or other person elects to follow the advice of 
counsel rather than to obey the process or order oiE a court he does 
so at his péril. But where the contemnor has acted in good faith 
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on the advice of counsel, such fact may be consîdered by the court in 
determining the punishment. 

[3] 'The witness last asserts as a défense a disclaimer of inten- 
tional disrespect or design to embarrass the due administration of 
justice. Such déniai may be considered as purging the contempt, if 
there be any real justification for the act constituting the contempt. 
But the question whether a certain act is or is not a contempt does 
not dépend upon whether there is présent an actual intent to em- 
barrass the due administration of justice, but may be determined 
from the nature of the act and by the présence or absence of any 
Sound and substantial reason for its occurrence. No sound reason 
has been shown by the witness in this case for his refusai to testify. 
But the absence of an actual intent may properly be taken into ac- 
count when fixing the punishment. 

The case presented by the foregoing facts is radically différent from 
a case certified for the refusai of a witness to answer questions upon 
the ground of personal privilège, or where it clearly or affirmatively 
appears that the évidence sought cannot possibly be compétent, ma- 
terial or relevant, and that it would be an abuse of the process of the 
court to compel its production. 

The subpœna issued by the clerk was not only a subpœna requir- 
ing' the production of certain books and papers, but was also a sub- 
pœna requiring the witness to appear and testify. Either of thèse 
objects may be enforced without the other. Wilson v. United States, 
221 U. S. 361, 2>72>, 31 Sup. Ct. 538, 55 L. Ed. 771, Ann. Cas. 1912D, 
558. The rule issued in this case is to show cause why the witness 
should not be adjudged guilty of contempt, not for his f ailure to 
produce the books called for by the subpœna, but solely because he 
declined to be swom and to testify. It is immaterial to a décision 
in this proceeding whether or not the command'to produce the books 
was rightf ully inserted in the subpœna. Fairfield et al. v. United 
States, 146, Fed. 508, 76 C. C. A. 590. 

Section 868 of the Revised Statutes (Comp. St. § 1479) provides: 

"Wben a commission Is Issued by any court of the United States for taking 
the testimony of a witness named therein at any place within any district or 
territory, the clérk of any court of the United States for such district or ter- 
rltory shall, on the application of either party to the suit, or of his agent, is- 
sue a subpœna for such witness, commanding him to appear and testify be- 
fore the eommissioner named In the commission, at a time and place stated 
in the subpœna; and if any witness, after being duly served with such sub- 
pœna, refuses or neglects to appear, or, after appearing, refuses to testify, 
not being privlleged from glving testimony, and such refusai or neglect is 
proven to the satisfaction of any Judge of the court whose clerk issues such 
subpœna, such judge may proeeed to enforce obédience to the process, or pun- 
ish the disobedience, as any court of the United States may proeeed In case 
of disobedience to process of subpœna to testify issued by such court" 

It appears from. the foregoing that th.Ç commission in question was 
issued by a court of the United States for taking the testimony of a 
witness named therein at a place within this district. Further, that 
the clerk ûf this court did on the application of the plaintiff issue a 
subpOÈna for the witness Lammot Du Pont commanding him to ap- 
pear and to testify before the eommissioner namèd in the commis 
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sion at a time atïd place stated in the subpœna. And it also ap- 
pears that the witness, af ter being duly served with such subpœna 
refused to testify, not being privileged from giving testimony, and 
such refusai is not only proven to the satisfaction of the court, but 
is admitted. From this it unavoidably f ollows that the witness must 
be adjudged in contempt, and the rule made absolute. 

But taking into considération the disclaimer by the contemnor of 
any positive or actual intent, and the extent of the penalty shown by 
the reports to hâve been imposed in like cases, I ain of the opinion 
that a fine of $500 and costs will meet ail the requirements of this 
case. 

An order in accordance with this opinion may be prepared and 
submitted. 



LEVINSTEIN v. E. I. Ï>TJ PONT DE NEMOURS & CO., Inc.* 

(District Court, D. Massachusetts. June 9, 1919.) 

No. 1102. 

1. Dépositions <@=>7 — Fedebal Couets— Right to Commission Befoee Issue 

JOINED. 

Rev. St. § 863 (Comp. St. § 1472), does not authorize the granting of a 
commission to take dépositions de bene esse before issue has been joined. 

2. Dépositions <&=»7 — Dedimus Potestatem — Bxamination op Advebsb 

Paety. 

A dedimus potestatem to take dépositions under Rev. St. § 866 (Comp. 
St. § 1477), which authorizes such commission "where it is neeessary in 
order to prevent a failure or delay of justice," should not be granted ex 
parte for the purpose of a preliminary examina tion of the adverse party 
before trial or issue joined. 

At Law. Action by Edgar Levinstein against E. I. Du Pont de 
Nemours & Co., Incorporated. On motion to vacate order for taking 
dépositions. Order suspended pending hearing. 

See, also, 258 Fed. 662. 

Robert M. Morse and Frank H. Stewart, both of Boston, Mass., for 
plaintifï. 

Eldridge R. Anderson, of Boston, Mass., for défendant. 

MORTON, District Judge. The questions now before the court 
arise on the defendant's "motion to vacate order for taking déposi- 
tions," filed in this court on May 20th. The faCts on which the mo- 
tion is grounded are, except as hereinafter noticed, not in dispute, 
and are as f ollows : By a writ of this court dated May 7, 1919, Levin- 
stein brought an action against E. I. Du Pont de Nemours & Co., In- 
corporated. The writ was served on the day of its date on the Massa- 
chusetts commissioner of corporations as attorney for the défendant, 
and on the same day it was entered in this court and an order taken 
for the défendant to plead within one calendar month thereafter. The 
plaintifï's déclaration was filed with the writ. There were also filed by 
the plaintifif at the same time two motions for commissions to take depo- 

©=»For oth'er cases see same toplc & KEY-NUMBBR in ail Key-Numbered Dlgests & Indexes 
•Ruling on submission of affldavlts, see 258 Fed. 991. 
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sitions of certain witnesses at Wilmington and at New York. Thèse 
motions were, on May 7th, presented to me by counsel for the plain- 
tiff, who stated to me at the time that some, at least, of the witnesses 
whose testimony it was desired to take were connectée! with the défend- 
ant, and, in answer to a question, further stated that their testimony 
was desired in good f aith in order to establish certain substantial f acts 
in favor of the plaintiff. The motions were thereupon allowed ex parte 
and the commissions issued. 

On the 12th of May the United States District Court in Delaware, on 
the application of the plaintiff, issued a subpœna duces tecum, directing 
the witnesses to appear and testify at a time and place to be appointed 
by a designated notary public, and to produce the books and papers 
specified in the subpœna. The notary directed the attendance of the 
witnesses at a certain place and hour in Wilmington, Del., on May 
20th. Notice was duly served on the defendant's attorney, and at 
the time and place appointed, the witnesses, together with counsel for 
the défendant, appeared. When the first witness was called, he de- 
clined to be sworn or testify, upon the ground that he was not obliged 
to do so. Contempt proceedings were thereupon instituted against the 
witness in the United States District Court in Delaware. After a full 
hearing it was held in a careful and elaborate opinion by Judge Mor- 
ris that the commission was prima facie valid under Rev. St. § 866 
(U. S. Comp. St. § 1477), and was not open to collatéral attack, and 
that the witness was in contempt for refusing to testify, and a fine of 
$500 was imposed upon him. 258 Fed. 662. This décision was made 
on May 22d. On May 20th the motion now under considération had 
been filed by the défendant. 

[1,2] It seems clear that the commission cafinot be supported under 
Rev. St. § 863 (Comp. St. § 1472), because issue had not been joined at 
the time when it was taken out. William Carraway & Son v. Ken- 
tucky Refining Co., 163 Fed. 191, 192, 90 C. C. A. 59; Flower v. 
McGinniss, 112 Fed. 377, 50 C. C. A. 291; Stevens v. M., K. & T. 
Railway Co. (C. C.) 104 Fed. 934. The question, therefore, is whether 
it ought to be permitted to stand under Rev. St. § 866, as a commission 
for the perpétuation of testimony. That section begins : 

"In any case where It Is necessary, in order to prevent a fallure or delay 
of Justice, any of the courts of the Ùnlted States may grant a dedimus po- 
testatem to take dépositions according to eommon usage." 

The authority to issue commissions to take testimony under this_ 
section rests on a finding that "it is necessary in order to prevent a 
failure or delay of justice." No évidence upon that point was sub- 
mitted to me and I hâve never passed upon it. As was held in Tumer 
V. Shackman (C. C.) 27 Fed. 183, this section should not be invoked 
merely for the purpose of a preliminary examination before trial of 
the adverse party. The character of the subpœna duces tecum taken 
out by the plaintiff in Delaware shows that the examination is de- 
signed to do much more than merely to supply proof of a f ew formai 
facts, and is apparently intended to be a thorough cross-examination 
of the defendant's principal witnesses in connection with its books and 
papers. Whether this ought or ought not to be permitted, I express no 
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Opinion, but I am clear that it ought not to be permîtted upon an ex 
parte application and without giving the défendant full opportunity to 
be heard upon that question. Mbore v. Stoddard, 206 Mass. 395, 92 
N. E. 502. 

The case may stand for hearing on the question whether it is neces- 
sary to take the testimony of said witnesses at this time, in order to 
prevent a failure or delay of justice. The facts may be proved by 
ex parte affidavits filed by each side ; the plaintiflF to file his on or be- 
fore June 14th, the défendant its counter affidavits on or before June 
21st, and affidavits in rebuttal on or before June 25th. On the record 
so made the case may be marked for hearing. 

It is unnecessary at présent to recall or quash the corrimission, but no 
f urther proceedings are to be taken under it until f urther order of this 
court 



SCOTT et al. v. FEAZIBR et al. 
(District Court, D. North Dakota, S. B. D. June 14, 1919.) 

1. CoNSTiTUTioNAi, Law i®=»210, 252 — FouETEENTH Amendment — "Person"— 

State. 

The Fourteenth Amendment to the fédéral Constitution, protecting any 
"person" in certain rights, Is inapplicable to a state. 

[Ed. Note. — For other définitions, see Wbrds and Phrases, First and 
Second Séries, Person.] 

2. Courts ®=>328(3) — Jubisdiction of Fedekal Couet — Amount in Oontro- 

VERST — TaXPATEE'S SUIT. 

In suit by taxpayers, In behalf of themselves and other taxpayers, to 
enjoin state offlcers from paying ont public funds and from Issulng bonds 
of the state, the entire fund represented Is not the amount in controversy. 

3. CouBTs <g=>328(4) — Jtjkisdiction of Fedebal Couet — Amount in Contbo- 

VEEST — TaXPAYEE'S SuIT. 

In suit by taxpayers to enjoin state offlcers from paying out public funda 
and from issuing bonds of the state the indlvidual taxpayers though su- 
Ing on behalf of ail taxpayers must each hâve an interest exceeding $3,000 
to give fédéral court jurisdictlon. 

4. Taxation <g=>25 — Législative Poweb. 

The power of taxation is législative. 

5. CONSTITUTIONAL LAW ©S'éS PeESUMPTIONS TAX IiAWS. 

The presumptlon that a law is constltutional applies wlth unusual force 
to laws enacted under the taxing power. 

6. Constitutional Law <S=34S — ^Peesumptions — Puepose of Taxing Statuts. 

The presumption that a taxing law is constitutional applies wlth pecul- 
lar force to a législative déclaration that the tax is levied for a public 
purpose. 

7. Constitutional Law ®=oS1 — Police Powee — Geneeal Welfake. 

The police power Ineludes laws intended to proraote public prosperity 
and gênerai welfare. 

8. Constitutional Law <g=70(3) — Wisdom of Statute — Defect. 

In determlning the constitutionality of a statute, the courts are not 
concerned with the législative policy or the statute's wisdom or folly, 
since thèse considérations belong exclusively to the Législature. 

^=»For othei cases see same toplc & KET-NUMBER in aU Key-Numbered Dlgests & Indexes 
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9. CoNSTmTTioNAL Law ®=>283 — FoxmTEEi^TH Amendment— NoBTH Dakota 

STATtTTE. 

North Dakota constltutional amendments and statutes authorlzing 
payment of public funds and bond Issues, to enable tbë state to engage ta 
varions business enterprises, held not to deprive taxpayers of their prop'- 
erty wlthout due process of law, in violation of Fourteenth Amendaient to 
the fédéral Constitution, and a bill so alleglng does not state a case arislng 
under the fédéral Constitution, so as to confer jurisdiction on a fédéral 
District Court 

10. CONSTITTITIONAL Law ^=>48 — State Statutes — DOUBT. 

state constitutlonal amendments alleged to violate the Fourteenth 
Amendment to the fédéral Constitution will be sustained, if the court 
is in doubt regarding their valldity, for it is only where législation 
is palpably unconstitutlonal that a court is justlfled in nullifying it. 

In Equity. Suit by John W. Scott and others, on behalf of them- 
selves and ail other taxpayers of the state of North Dakota, against 
Lynn J. Frazier, William Langer, and John N. Hagen, acting and pre- 
tending to act as the Industrial Commission of North Dakota, and 
others. Bill dismissed. 

N. C. Young, J. S. Watson, and E. T. Conmy, ail of Fargo, N. D., 
and Tracy R. Bangs, Phillip R. Bangs, C. J. Murphy, and T. A. Ton- 
er, ail of Grand Forks, N. D., for plaintiffs. 

Wm. Lemke, of Fargo, N. D., and, Frederick A. Pike, of St. Paul, 
Minn., for Industrial Commission of North Dakota. 

William Langer, Atty. Gen., D. L. Nuchols, of Mandan, N. D., and 
W. S. Lauder, of Wahpeton, N. D., for other défendants. 

AMIDON, District Judge. This is a suit in equity to restrain the 
défendants (a) from paying out public funds in the state treasury 
amounting to several hundred thousand dollars; (b) from issuing 
bonds of the state for a much larger amount; and (c) to hâve two 
amendments of the state Constitution and the statutes authorizing 
the above payments and bonds declared null and void. It is chargea 
in the bill that the payments are to be made, and the bonds issued, for 
private, as distinguished from public, purposes; that they will resuit 
in creating debts which can only be paid by taxes upon the property 
of the citizens of the state. 

The plaintiffs are 42 taxpayers, and bring this suit on behalf of them- 
selves and ail other taxpayers. They are ail citizens and résidents of 
the state of North Dakota. This is also true of the défendants, so 
jurisdiction cannot be rested on diversity of citizenship. 

The jurisdiction of this court is based upon two facts: First, 
that the amount in controversy exceeds the sum or value of $3,000; 
and, second, that the suit arises under the Fourteenth Amendment of 
the fédéral Constitution. A case showing both thèse features must be 
made out by the bill ; otherwise, the court is without jurisdiction, and 
the motion of défendants to dismiss should be granted. 

Plaintiffs rest their claim of the first élément of jurisdiction, namely, 
that the amount in controversy exceeds the sum or value of $3,000, 
upon two grounds: 

4=9For otber cases see sàme topic & KEY-NUMBKR in aU Key-Numbered Digests & Indexes 
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[1] 1. They assert that the suit is brought on behalf of the state 
to protect it against the unconstitutional use of its funds, and an un- 
constitutional issue of bonds. That being the nature of the suit, it is 
claimed that the entire f und is the amount in controversy, and not the 
right or possible damage of the plaintiflfs. This theory présupposes 
that the state has rights that are protected by the Fourteenth Amend- 
ment. If it has no such rights, plaintiffs hâve no standing in this 
court as its représentatives and must stand on their own feet. Has the 
state, then, any rights under the Fourteenth Amendment ? That ques- 
tion must be answered in the négative. The amendment protects only 
the rights of "persons." This term has been enlarged by judicial in- 
terprétation so as to cover private corporations. It does not embrace 
public corporations, much less the state. Its language is : 

"Nor shall any state deprlve any peraon of Ufe, llberty, or property, with- 
out due process of law, nor deny to any person within Its jurisdictlon the 
equal protection of the laws." 

It would be a perversion of language to say this language protects 
the state against acts of the state. It protects persons only, a term 
which embraces private corporations, but not public corporations or 
States. It follows, therefore, that plaintiffs, while they assert rights 
under the Fourteenth Amendment, cannot assert rights of the state 
because it has no rights that are protected by that amendment. It 
necessarily results that plaintiffs in this suit represent only themselves. 

[2] 2. Plaintiffs assert that in suits to restrain an unconstitutional 
use of public funds, or issue of bonds, or levy of tax, the amount of 
the funds or of the bonds or of the tax is the measure of the "amount" 
in controversy and not the injury to plaintiffs. There is some lan- 
guage in the cases which supports that view. It is, however, at vari- 
ance with the décision of the Suprême Court in Colvin v. Jackson- 
ville, 158 U. S. 456, 15 Sup. Ct. 866, 39 h. Ed. 1053, and with the uni- 
form practice in fédéral courts since that décision has become known 
to the profession. That was a taxpayers' suit. It was brought to 
restrain a threatened issue of bonds for $1,000,000. It was proven 
that the amount of taxes which would be levied on plaintiff's property 
in case the bonds were issued would be less than $2,000, the amount 
then necessary to confer jurisdictlon, and the trial court dismissed the 
bill for want of jurisdiction. Plaintiff insisted that the amount of 
the bond issue, and not his tax liability, was "the amount in contro- 
versy," and at his instance the court certified the question of jurisdic- 
tion to the Suprême Court. Any one who will read the certificate 
as set forth at page 458 of 158 U. S., 15 Sup. Ct. 866 (39 L. Ed. 1053), 
in the report, will see that the exact question involved under this head- 
ing of the présent case was there presented to the Suprême Court. 
In deciding it, the court says, at page 460 of 158 U. S., at page 867 of 
15 Sup. Ct. (39 1,. Ed. 1053); 

"This leaves the only question to be considered wiether the amount of the 
interest of compiainant, and not the entire issue of bonds, was the amount in 
controversy, and, in respect of that, we hâve no doubt the ruling of the Cir- 
cuit Court was correct." 
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The court then examines Brown v. Trousdale, 138 U. S. 389, 11 
Sup. Ct. 308, 34 h. Ed. 987, which was cited to me by counsel for 
the plaintiffs, and then orders decree affirming the décision of the 
lower court. It is plain, therefore, that the court there regarded 
Brown v. Trousdale as in harmony with the décision which it was 
rendering, or that its language ought to be qualified so as to bring it 
into harmony. 

The case of Colvin v. Jacksonville, supra, is not referred to by the 
Circuit Court of Appeals of this circuit in its opinion in City of Ottum- 
wa V. City Water Supply Co., 119 Fed. 315, 56 C. C. A. 219, 59 L. 
R. A. 604. Plaintiff's interest in the Ottumwa Case was sufficient to 
confer jurisdiction, so the language in the second paragraph of the 
opinion on page 318 of 119 Fed., 56 C. C. A. 219 (59 Iv. R. A. 604), 
was obiter, and, as it is in direct conflict with the décision in the Col- 
vin Case, must be treated as an erroneous stateraent of the law. 

Colvin V. Jacksonville has never been qualified or criticized by the 
Suprême Court or any Circuit Court of Appeals. From the date of 
that décision to the présent time it has been the uniform practice in 
taxpayers' suits to restrain an issue of bonds, or a levy of taxes, to 
show that plaintiffs' threatened damage was sufficient to confer ju- 
risdiction. The latest décision on the subject is Greene v. Louisville 
& Interurban Railroad Co., 244 U. S. 499-508, 37 Sup. Ct. 673, 61 L. 
Ed. 1280, Ann. Cas. 1917E, 88. See, also, Orleans-Kenner Electric 
Ry. Co. V. Dunbar, 218 Fed. 344, 134 C. C. A. 152, Cowell v. City 
Water Supply Co., 121 Fed. 53, 57 C. C. A. 393, and Risley v. Utica 
(C. C.) 168 Fed. 737. 

In suits to enjoin a threatened tax levy, and that is the nature of the 
suit hère, in ail its aspects, the aùthorities are uniform that the in- 
dividual plaintiffs must each hâve an interest in the amount of $3,000, 
and that several plaintiffs cannot aggregate their interests for the pur- 
pose of making up the $3,000. Wheless v. City of St. Louis (C. C.) 
96 Fed. 865 ; same case, 180 U. S. 379, 21 Sup. Ct. 402, 45 L. Ed. 583 ; 
Rogers v. Hennepin Co., 239 U. S. 621, 36 Sup. Ct. 217, 60 L. Ed. 
469. 

How, then, are the numerous cases referred to in Dillon on Munici- 
pal Corporations (5th Ed.) section 1579 et seq., and cited to the court 
in argument, to be explained? That is not dififîcult. None of them 
asserts rights under Âe Fourteenth Amendment. They ail involve 
cases in which cities were attempting to levy taxes or issue bonds in 
violation of state laws or state Constitutions. With the exceptions 
presently to be mentioned, the cases àll arose in state courts. There 
ît is not necessary for a plaintiff to show any particular amount as 
the basis of jurisdiction. Taxpayers may sue in the state courts, and 
claim the protection of the Fourteenth Amendment, without showing 
that they hâve a personal interest amounting to $3,000. The only ob- 
ject of the averment that they are taxpayers is simply to show that 
they are not intermeddiers. If the state courts deny reUef to taxpayers, 
thus asserting rights under the Fourteenth Amendment, a writ of er- 
ror to the Suprême Court of the United States will lie to review the 
décision. This distinction must be kept constantly in mind in exam- 
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ing décisions of the Suprême Court: Was the case brought before 
that court by writ of error from the highest court of the state, or by 
writ of error or appeal to review the décisions of a fédéral Circuit or 
District Court? In one case the amount involved is immaterial, and 
in the other it is controlling. 

It remains to notice two cases which are rehed on by plaintiffs. The 
first is Crampton v. Zabriskie, 101 U. S. 601, 25 L. Ed: 1070. That 
involved an issue of bonds by the county of Hudson in the state of 
New Jersey for several hundred thousand dollars. The bonds were 
illégal because no provision for their payment by tax levy was made 
as the law required. On certiorari to the board issuing the bonds, a 
judgment was entered by the Suprême Court of the state, declaring 
them void. Notwithstanding this judgment, the bonds were issued 
to the plaintiflf, Crampton. He rfien brought an action at law to col- 
lect the bonds in the fédéral court. Jurisdiction of this action was 
based upon diversity of citizenship and the complaint showed the req- 
uisite jurisdictional averment. Zabriskie and two other résident tax- 
payers of the county thereupon filed a bill of complaint on the equity 
side of the fédéral court, praying that the bonds be declared void and 
be delivered up, and that the board be ordered to reconvey the prop- 
erty toiCrampton, and that he be enjoined from prosecuting the action 
at law or parting with the bonds in any other way than by surrender- 
ing them to the board. This bill was, of course, ancillary, and ju- 
risdiction of the fédéral court to entertain it rested upon its jurisdic- 
tion over the action brought by Crampton. Such being the nature of 
the suit, two facts are clear: First, that the taxpayers' rights were 
based on a violation of state law, and not on the Fourteenth Amend- 
ment ; second, that jurisdiction of the court was based on the original 
action brought by Crampton, and the complaint in that clearly showed 
a right in the plaintifï sufficient to confer jurisdiction. What the 
court says in the passage quoted by counsel about the right of tax- 
payers to maintain a suit in equity to prevent an illégal disposition of 
the moneys of the county, or the illégal création of a debt, is addressed 
to the question whether taxpayers hâve a right to maintain such a 
suit to protect their own interests, and has nothing to do with the 
question for which the quotation was cited in argument hère, namely, 
the right of taxpayers to assert rights of the state, or of a city. Mr, 
Justice Field in the language used, is answering the contention that 
a taxpayer under no circumstances can maintain such a suit. Such 
is the holding of the courts of New York and several other state 
courts. Dillon on Municipal Corporations (5th Ed.) section 1585. 

The other case cited by plaintiffs hère is Davenport v. Buffington, 
97 Fed. 234, 38 C. C. A. 453, 46 L. R. A. 377. That came before the 
Circuit Court of Appeals of this circuit on appeal from the Suprême 
Court of Indian Territory. It involved, therefore, no question of 
jurisdiction of the trial court, as a fédéral court, depending upon a 
showing that the plaintiff had a right of the value of $3,000. The suit 
was brought by taxpayers to prevent the use of property which had 
been given to a city for a park for other purposes. The taxpayers 
filed their bill to enforce this trust. No right is asserted under the 
258 F.— 43 
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Fourteenth Amendment. The passage quoted simply goes to the gên- 
erai question of the right of taxpayers to maintain suits in equity to 
prevent a misuse of property or funds belonging to a city. 

It may be doubted whether taxpayers may maintain a suit against 
State officers to vindicate alleged rights of a state. I hâve been unable 
to find any authority that would support such a doctrine. Such suits 
hâve been confined to actions against municipal officers to vindicate 
the rights of cities. Such are ail the cases cited by Judge Dillon in his 
work on Municipal Corporations, section 1579. The reasons which 
permit such suits in the case of municipal corporations hâve no applica- 
tion to States. Municipal corporations exist under spécial charters 
and hâve only such powers of taxation as are specifically conferred 
upon them. They hâve many of the qualities of a private corporation, 
and the right to maintain taxpayers' suits has been rested upon the 
same ground as the right of stockholders to maintain similar suits in 
behalf of a private corporation. States are not municipal corpora- 
tions. Their powers are not defined by. charter. They possess ail 
powers except as they are limited by the state and fédéral Constitu- 
tions. This is especially true of their power to tax. The power to 
maintain taxpayers' suits even against municipal officers has been de- 
nied by the courts of New York, Massachusetts, and several other 
States. Dillon, § 1585 et seq. I can find no justification for extend- 
ing the doctrines to actions against state officers. 

From this examination, the conclusion necessarily f ollows that plain- 
tiffs must show a personal interest amounting to $3,000 in order to 
give this court jurisdiction, and as no such showing is made in the 
présent bill, the jurisdiction of the court as a fédéral court fails. 

The other jurisdictional élément présents the question whether the 
bill shows a case arising under the Fourteenth Amendment. That dé- 
pends on whether the purpose for which the laws hère assailed seek 
to use the taxing power is private or public. When a state enters a 
new field of taxation, as North Dakota has in thèse laws, that question 
is always raised. It was urged against laws to establish public schools, 
and publicly owned water, gas and electric plants, with the same vé- 
hémence as it is now urged against the présent laws. The Une of lég- 
islative power has been steadily advanced as society has come to be- 
lieve increasingly that its welfare can best be promoted by public as 
distinguished from private ownership of certain business enterprises. 
Laws which at one time were held invalid, hâve at a later period been 
sustained by the same court. No judge can investigate judicial dé- 
cisions rendered during the past 10 years without being impressed 
with the rapid extension of state activity into fields that were former- 
ly private. The twilight zone that séparâtes hère permissible from 
forbidden state action is broad. Business which will seem to one 
court to be public will seem to another to be private. The décisions 
on the subject are cited and analyzed by the Suprême Court of Louisi- 
ana in the récent case cf Union Ice & Coal Co. v. Huston, 135 La. 
898, 66 South. 262, L. R. A. 1915B, 859, Ann. Cas. 1916C, 1274. See, 
also, 27 Yale Law Journal, 824-835, for a scholarly examination 6i 
the subject 
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McQuillin on Municipal Corporations, section 1809, and the fifth 
édition of Dillon on Municipal Corporations, volume 3, section 1292, 
which contain the last word of text-writers on the subject, solemniy 
inform us that cities cannot be authorized to establish publicly owned 
coal and wood yards, because that would be using the taxing power 
for a private purpose. The next édition of thèse works will strike 
out this language and inform us that such yards are permissible, be- 
cause they are for a public purpose and are publicly owned, citlng 
Jones V. Portland, 245 U. S. 217, 38 Sup. Ct. 112, 62 L. Ed. 252, L. 
R. A. 1918C, 765, Ann. Cas. 1918E, 660. Thus "can" succeeds "can't" 
in this field of law so rapidly that one can hardly tell which word he 
is looking at. 

What may be donc by the state to protect its people and promote 
their welfare cannot be declared by a priori reasoning. New evils 
arise as the resuit of changing conditions. If the state remains static, 
while the evils that afflict society are changing and dynamic, the state 
soon becomes wholly inadéquate to protect the public. The state 
raust be as free to change its remédies as the evils that cause human 
suffering are to change their forms. Merrick v. Halsey Co., 242 U. 
S. 568-588, 37 Sup. Ct. 227, 61 L. Ed. 498. 

There are a f ew great landmarks by which to détermine whether 
laws authorizing taxation are for a public or a private purpose. We 
shall find our way best by fîrst looking at them. 

[3, 4] 1. The power of taxation is législative. The right of the 
people to détermine the amount and purpose for which taxes may be 
levied has for centuries in this country and in England been regarded 
as the peculiar prérogative of the représentatives of the people in their 
législative bodies. As Marshall said in McCuUoch v. Maryland, 4 
Wheat. 316, 428 (4 L. Ed. 579) : 

"Ttie only securtty against the abuse of the power Is found in the structure 
of the government itself. In imposing a tax the Législature acts upon Its 
eonstltuents. This is in gênerai a sufflcient security against erroneous and 
oppressive taxation. The people of a state, therefore, give to their government 
a right of taxing themselves and their property, and as the exigencies of the 
government cannot be limlted they prescribe no limite to the exercise of this 
right, resting confldently on the Interests of the Législature, and on the influ- 
ence of the constitutents over their représentatives, to guard them against 
its abuse." 

This language has been qualified by later décisions of the Suprême 
Court holding that a tax must be for a public purpose or it is a depri- 
vation of property without due process of law, and that the final déci- 
sion of whether a tax is for a public purpose is for the courts, and 
not the Législature. It is nevertheless true that the presumption that 
a law is constitutional is applied with unusual force in favor of laws 
passed in the exercise of the power of taxation. The power of tax- 
ation lies in a field of even broader législative discrétion than tho 
"police power" under which constitutional questions hâve been mos* 
frequently raised. 

[5, 6] 2. This presumption in favor of laws imposing taxes is, as 
Judge Cooley says, in his work on Taxation (3d Edition, page 185) 
"applicable with peculiar force to the case of a législative décision 
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upon the purpose for which a tax niay be laid. For în the first place 
there is no such thing as drawlng a clear and definite Une of distinc- 
tion between purposes of a public and those of a private nature. 
Public and private interests are so commingled in many cases that it 
is difficult to détermine which prédominâtes ; and the question wheth- 
er the public interest is so distinct and clear as to justify taxation is 
found embarrassing to the Législature, and no less so to the judiciary. 
* * * To justify the court in declaring the tax void, the absence 
of ail possible public interest in the purpose for which the funds are 
raised must be clear and palpable — so clear and palpable as to be per- 
ceivable by every mind at first blush." 

3. "I/imitations or restrictions upon the exercise of this essential 
power of sovereignty can never be raised by implication, but the in- 
tention to impose them must be expressed in clear and unambiguous 
language." Cooley on Taxation, page 177. What constitutes a pub- 
lic purpose will vary in différent communities and différent periods. 
Fallbrook Irrigation District v. Bradley, 164 U. S. 112, 117 Sup. Ct. 
56, 41 L. Ed. 369; Clark v. Nash, 198 U. S. 362, 25 Sup. Ct. 676, 
49 L. Ed. 1085, 4 Ann. Cas. 1171 ; O'Neill v. Leamer, 239 U. S. 244, 
253, 36 Sup. Ct. 54, 60 L. Ed. 249; Noble State Bank v. Haskell, 219 
U. S. 104, 31 Sup. Ct. 186, 55 L. Ed. 112, 32 h. R. A. (N. S.) 1062, 
Ann. Cas. 1912A, 487. 

4. The Fourteenth Amendment contains no express language lim- 
iting the taxing power of states. Laws hâve been condemned by 
holding that a tax for a purely private purpose deprives the taxpayer 
of his property without due process of law. When is a tax for a 
"purely private purpose" within this rule ? 

(a) The only cases in the fédéral courts in which laws hâve been 
condemned are those in which bonds or public funds were given as a 
mère gratuity to a privately owned manufacturing enterprise to en- 
courage its establishment within the city. Such are the cases cited 
by counsel for plaintiff. Loan Association v. Topeka, 20 Wall. 655, 
22 h. Ed. 455 ; City of Parkersburg v. Brown, 106 U. S. 487, 1 Sup. 
Ct. 442, 27 L. Ed. 238; Cole v. City of La Grange, 113 U. S. 1, 5 
Sup. Ct. 416, 28 L. Ed. 896; Dodge v. Mission Township, 107 Fed. 
827, 46 C. C. A. 661, 54 L. R. A. 242. 

(b) I hâve not been able to discover any instance in which the 
Suprême Court has held invalid an exercise of the taxing power 
of the state for establishing and maintaining an industry which was 
owned by the state or a municipalify. Such is the character of ail the 
laws hère assailed. The industries are to be owned by the state or 
cities. The latest expression of the Suprême Court on the subject 
is Jones v. City of Portland, 245 U. S. 217, 38 Sup. Ct. 112, 62 L. 
Ed. 252, L. R. A. 1918C, 765, Ann. Cas. 1918E, 660, sustaining a stat- 
ute of the state of Maine authorizing cities to establish and maintain 
wood, coal, and fuel yards for the purpose of selling at cost wood, 
coal, and fuel to their inhabitants. This décision is the more impres- 
sive because a similar law had been held invalid by the Suprême Court 
of Massachusetts and by some other state courts. 

(c) The leading authority in this country declaring a statute un- 
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constitutional because it authorized taxation for private purposes is 
Lowell V. City of Boston, 1-11 Mass. 454, 15 Am. Rep. 39. That case 
involved an issue of bonds to aid in the rebuilding of the portion of 
Boston that was destroyed in the great fire of November, 1872. The 
statute authorized the city to issue its bonds for $20,000,000 and out 
of the fund arising from their sale make loans to parties upon mort- 
gages to aid in restoring the part of the city that had been destroyed. 
John A. Lowell and nine other taxable inhabitants brought suit to 
restrain the issuance of the bonds on the ground that the statute was 
unconstitutional. The Constitution of Massachusetts (part 1, art. 10), 
like the Fourteenth Amendment of the fédéral Constitution protects 
every individual "in the enjoyment of his life, liberty, and property, 
according to standing laws." The statute was held to violate this 
provision. The court decided that, however much the public welfare 
may be promoted by the use of the taxing power, if the direct ben- 
efits are to the individuals receiving the money and the public benefits 
are only indirect, the use of the taxing power is invalid. It is a strik- 
ing illustration of the incônsistency of judicial reasoning that at this 
very time the courts ail over the country were sustaining laws au- 
thorizing railroad aid' bonds amounting to many millions which were 
given to the private owners of railroads, and the bonds were justi- 
fied by the courts solely upon the ground that the public received an 
indirect benefit from the building of the railroads. 

Returning, now, to Lowell v. Boston. It was decided in 1873, and 
has been a précèdent for many décisions in Massachusetts and in 
other States condemning uses of the taxing power which were deemed 
to be for the public welfare. In 1917 the state held a constitutional 
convention. Its first action was to adopt an amendment sweeping 
away this décision. In a convention characterized by the conservatism 
of Massachusetts, the amendment was carried hy a vote of 275 to 25, 
and was adopted by a popular vote of 261,138 to 52,437. This v^ras 
the first time that the reasoning of Lowell v. Boston was brought to 
the judgment bar of the people of the state. That décision had stood 
for more than half a century as an authority supporting scores of dé- 
cisions nuUifying laws to correct evils from which men, women, and 
children were suffering and furnishing reasons to even more Con- 
gresses, Législatures, and city councils why other laws should not be 
passed to correct such evils. And now that the real suprême tribunal 
of Massachusetts, the people of that commonwealth, has swept ail 
thèse judicial précédents away in that state, what do we say has hap- 
pened ? This : 

"The court was rlght ail the time ; but the people hâve now amended their 
Constitution ana granted the Législature power to do what the court said they 
could not do before, and so the Législature may hereafter enact needed laws." 

But does that state the whole truth ? I think not. Is it not more 
true to say that the people of Massachusetts hâve corrected, if not 
rehuked, the judges of their Suprême Judicial Court. Hâve they not 
really said to their judges: 

"îon hâve been wrong ail this half century. We never Intended those 
gênerai words In the Constitution to mean what you havï been saying they 
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mean, and we wlsh you would nôt use them any more to protect practices that 
hâve been proven to be economlcally, morally, and legally unsound (Ives v. 
South Buffalo Rallway Ce, 201 N. Y. 271-287, 94 N. B. 431, 34 L. R. A. (N. S.) 
162, Ann. Cas. 1912B, 156), and nuUify laws passed for thelr correction." 

Is not that the rea} interprétation of what has happened, net only 
in Massachusetts, but in the adoption in nearly every state in the 
Union, during the last 15 years, of constitutional amendments to cor- 
rect décisions made under the gênerai provisions which forbid a 
deprivation of life, liberty, and property without due process of law? 

(d) No court has been so insistent and emphatic as the Suprême 
Court of the United States against the abuse of the power to déclare 
laws unconstitutional under the gênerai language of the Fourteenth 
Amendment. 

[7] (1) It has restated the scope of the police power. Prior to 
1885 that power was restricted hy American courts to the public safety, 
health, and morals. The Suprême Court holds that it embraces also 
laws intended to promote public prosperity and gênerai welfare. C, 
B. & Q. Ry. Co. V. Drainage Board, 200 U. S. 561-592, 26 Sup. Ct. 
341, 50 L. Ed. 596, 4 Ann. Cas. 1175; Chicago & Alton Railway Co. 
V. Trambarger, 238 U. S. 67-77, 35 Sup. Ct. 67g, 59 Iv. Ed. 1204. 

[8] (2) The courts may not concern themselves with the policy of 
législation, or its économie wisdom or folly. Those are considéra- 
tions belonging exclusively to the "Législature. C, B. & Q. Ry. Co. 
V. McGuire, 219 U. S. 549-569, 31 Sup. Ct. 259, 55 L. Ed. 328; Price 
V. Illinois, 238 U. S. 446, 451, 452, 35 Sup. Ct. 892, 59 L. Ed. 1400; 
Rast V. Van Deman & Lewis, 240 U. S. 342, 357, 36 Sup. Ct. 370, 
60 L. Ed. 679, L. R. A. 1917A, 421, Ann. Cas. 1917B, 455 ; Merrick 
V. Halsey, 242 U. S. 568, 586-588, 37 Sup. Ct. 227, 61 L. Ed. 498. . 

(3) A law cannot be set aside "because the judiciary may be of the 
opinion that the act will fail of its purpose, or because it is thought 
to be an unwise exertion of the authority vested in the législative 
branch of the govemment." McLean v. City of Arkansas, 211 U. S. 
539, 547, 548, 29 Sup. Ct. 206, 53 L. Ed. 315; Tanner v. Little, 240 
U. S. 369-386, 36 Sup. Ct. 379, 60 L. Ed. 691. 

[9, 10] In the light of thèse established doctrines, let us look at some 
of the gênerai f acts that condition this case. 

The people of North Dakota are farmers, many of them pioneers. 
Their life has been intensely individual. They hâve never been com- 
bined in corporate or other business organizations, to train them in 
their common interests or promote their gênerai welfare. In the 
main they hâve made their purchases and sold their products as in- 
dividuals. Nearly ail their live stock and grain is shipped to terminal 
markets at St. Paul, Minneapolis, and Duluth. There thèse products 
pass into the hands of large commission houses, elevator and milling 
companies, and live stock concerns. Thèse interests are combined, 
not only in corporations, chambers of commerce, boards of trade, and 
interlocking directorates, but in the millions of understandings which 
arise among men having common interests and living through long 
terms of years in the daily intercourse of great cities. Thèse common 
understandings need not be embodied in articles of incorporation or 
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trust agreements. They may be as intangible as the ancient "powers 
of the air." But they are as potent in the économie world as those 
ancient powers were thought to be in the affairs of men. It is the 
potency of this unity of life of men dwelling together in daily inter- 
course that has caused ail nations thus far to be governed by cities. 

As North Dakota has become more thickly settled and the means of 
intercourse bave increased, the evils of the existing marketing system 
hâve been better understood. No single factor has contributed as 
much to that resuit as the scientific investigation of the state's Agri- 
cultural Collège and the fédéral experts connected with that institution. 
That work has been going on for a génération, and has been carried to 
the homes of the state by extension workers, the press, and the political 
discussion of repeated political campaigns. The people bave thus 
corne to believe that the evils of the existing system consist, not mere- 
ly in the grading of grain, its weighing, its dockage, the price paid 
and the disparity between the price of différent grades and the flour- 
producing capacity of the grain. They believe that the evil goes deep- 
er; that the v^rhole system of shipping the raw materials of North 
Dakota to thèse foreign terminais is wasteful and hostile to the best 
interests of the state. They say in substance : 

(1) The raw materials of the state ought to be manufactured into 
commercial products within the state. In no other way can its in- 
dustrial life be sufficiently diversified to attain a healthy économie de- 
velopment. 

(2) The présent system prevents diversified farming. The only 
way that can be built up is to grind the grain in the state which the 
state produces — keep the by-products of bran and shorts hère, and 
feed them to live stock upon the farms of the state. In no other way 
can a prosperous live stock, dairy, and poultry industry be built up. 

(3) The existing marketing system tends directly to the exhaustion 
of soil fertility. In no way can soil depletion be prevented, except 
to feed out to live stock at least as much of the by-products of the 
grain raised upon the state's farms as that grain produces when 
ground, and thus put back into the soil, in the form of enriched ma- 
nures, the éléments which the raising of small grains takes from it. 

The présent movement began at least as far back as 1911. In that 
year an amendment of the state Constitution was initiated, authoriz- 
ing the state to acquire one or more terminal grain elevators and main- 
tain and operate the same in such manner as the législative assembly 
should prescribe. That amendment was adopted in 1913. From that 
time forward the discussion of the subject of marketing the products 
of the state has been the main thème of public thought. The move- 
ment has gone straight forward, the Constitution has been repeatedly 
amended, including the amendments hère assailed — ail having for their 
object the correction of the existing system of marketing the state's 
products. Year by year the conviction has deepened, in steadily in- 
creasing majorities, that public ownership of terminal elevators, mills, 
and packing houses is the only effective remedy to correct the evils 
from which they believe themselves to be suffering. Their décision 
is not a popular whim, but a deliberate conviction, arrived at as a 
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resuit of full discussion and repeated présentations of the subject at 
the poils. The acts which the court is asked to restrain are not those 
of public officiais, who are pursuing enterprises of their own devising. 
Those acts express not simply the judgment of the state Législature. 
To authorize their enactment the people of the state hâve redrawn their 
Constitution. That is the highest and most deliberate act of a free 
people. Thèse constitutional amendments authorize and direct the 
state to do what the défendants are threatening to do. Their acts are 
simply the carrying out of the mandate of those constitutional amend- 
ments. 

It is hopeless to expect a population consisting of farmers scattered 
over a vast territory as the people of this state are to create any pri- 
vate business system that will change the System now existing. The 
only means through which the people of the state hâve had any ex- 
périence in joint action is their state government. If they may not 
use that as the common agency through which to combine their capital 
and carry on such basic industries as elevators, mills, and packing 
houses, and so fit their products for market and market the same, they 
must continue to deal as individuals with the vast combinations of 
thèse terminal cities, and sufifer the injustices that always exist where 
économie units so différent in power hâve to deal' the one with the 
other. 

The foregoing is what a majority of the people of the state hâve 
been persuaded to believe by those whose leadership they trust. Wheth- 
er their grievances are real or fancied, whether their remédies are 
wise or foolish, are subjects about which the court is not concemed. 
The only object in trying to set them forth has been to place the con- 
stitutional amendments and laws hère assailed in their true relation- 
ship to the life and thought of the people by whom they were adopted. 

The sole question, then, for the court is : Do thèse acts of the state 
constitute a violation of the Fourteenth Amendment of the fédéral 
Constitution, as that amendment has been construed by the Suprême 
Court. I think it is clear that they do not. Even if I were in doubt, 
it would be my duty to sustain the action of the state, for it is only 
when législation is plainly and palpably unconstitutional that a court 
is justified in nuUifying it. 

The motion of the défendants will therefore be granted, and a de- 
cree entered dismissing the hill, with costs. 
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FAIEVIEW FLUORSPAK & LEAD CO. v. BETHLEHEM STEEL CO. 

(District Court, E. D. Pennsylvania. June 16, 1919.) 

No. eOiS. 

1. Removal of Causes ©=1 — Defendant's Riairr to Removal — Acts or Con- 

GBESa — JUEISDICTION OF FEDERAL DiSTBIOT COUET. 

Right of défendant in an action begun in state court to hâve the cause 
removed to the fédéral court, dépends on some act of Congress. 

2. Courts ©=5274 — Fedebal Courts — Jubisdiction — Citizens of Différent 

States. 

Where plaintiff corporation Is a résident of the Eastern district of 
Illinois, and défendant of the Eastern district of Pennsylvania, the action 
couid hâve been brought only in the United States District Courts of such 
districts, unless the défendant waived its privilège. 

3. Removal of Causes <S=»14 — Diversity of Citizenship — ^Action Brought 

IN A State Whkre Nbitheb was Résident. 

Where a résident of one state had a cause of action against a résident 
of another state, and brought the action in a court of a third state by 
property attachment, the nonresident défendant could not secure removal 
uuder Judicial Code, f 28 (Comp. St. § 1010), to the fédéral court of the 
resldeiice distilct of either the plalntifC or the défendant, which alone 
had jurisdiction, since section 29 (section 1011) requires the removal to 
be to a fédéral court sittlng in the sa me state as that of the state court, 
which fédéral court Is wlthout jurisdiction. 

At Law. Action by the Fairview Fluorspar & Lead Company, a 
corporation domiciled in Illinois, begun by attachment in the circuit 
court of the city of St. Louis, Mo., against the Bethlehem Steel Com- 
pany, a corporation domiciled in Philadelphia, removed to the Unit- 
ed States District Court of the Eastern District of Pennsylvania. On 
motion to remand. Motion allowed. 

J. M. Blayney, Jr., and Walter H. Saunders, both of St. Louis, Mo., 
and Jos. S. Clark, of Philadelphia, Pa., for plaintiff. 
Ralph B. Evans, of Philadelphia, Pa., for défendant. 

DICKINSON, District Judge. The very point in controversy in 
this case has been ruled in adjudged cases, the number of which is so 
large as to forbid even citation. We are unable, however, to follow 
thèse rulings as our guide, inasmuch as they lead, some of them in 
one direction, and others in the opposite. The larger number sup- 
port the contention of the plaintiff, but the number which support the 
défendant is so respectable that the majority cannot be found to hâve 
the weight of authority. We must in conséquence perforée align our- 
selves with those with whose views we find ourselves in accord. Os- 
strom V. Edison (D. C:) 244 Fed. 228 (Judge Rellstab), and Park 
Square v. American (D. C.) 222 Fed. 979 (Judge Ray), may be cited 
as représentative of thèse opposing views. Ail the practical purposes 
of a ruiing might be met by the simple announcement of our adhér- 
ence to the one line of cases or the other. 

It is, however, the due of the very capable counsel, who hâve argued 
the question with helpful thoroughness and fullness, that the reasons 

^=3For other cases aee aame toplc & KBY-NUMBEÎR in ail Kejr-Numbered Digests & Indexes 
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should be stated which lead to the conclusion reached, and the dis- 
cussion may, in some degree, lighten the labors of the court which 
alone can pronounce judgment with an authoritative voice. The whole 
field of discussion has been so fully covered by the opinions already 
rendered, and ail phases of the question presented so fully considered, 
that we enter upon the field with no hope of adding anything of value 
to the discussion. 

The plaintiff is a résident of Illinois, and the défendant of Penn- 
sylvania, but the suit was brought in the circuit court of St. Louis, a 
State court of Missouri. The process was by writ of foreign attach- 
ment, served upon résidents of the latter state, who were summoned 
as garnishees. The défendant applied for a removal to this court, in 
which the state court acquiesced by transmitting a copy of the record. 
The plaintiff then moved to remand. This is based upon the proposi- 
tion that this court is without authority or jurisdiction to adjudge the 
case, because the cause was not removable to this court, and incidental- 
ly is or may not be removable at ail. 

This statement présents the question for décision. We hâve con- 
fined it to the sole question of jurisdiction or removability, for the 
reason that sometimes there is a différence in the attitude of the féd- 
éral courts, born of the fact of whether the state court retains or re- 
linquishes jurisdiction. The state court hère is not asserting jurisdic- 
tion, but the distinction is of no importance. 

[1] In order to hâve a beginning, we start with the proposition 
that the plaintiff, having a cause of action, had the right to bring the 
suit in any state court which had jurisdiction of the subject-matter 
and of the parties. The Missouri court has such jurisdiction, and 
no question is raised but that the action was there properly brought. 
The défendant, however, has no right to hâve the cause removed un- 
less the right is given it by some act of Congress, and no right to 
hâve the cause removed to this court unless it is a court designated by 
the act of Congress for this purpose. If the plaintiff, instead of 
choosing to bring its action in the Missouri court, wished to bring it 
in a court of the United States, it could not do so unless it was given 
this right by the Constitution and laws of the United States, and the 
suit, if brought, must be brought in that court which was designated 
by some act of Congress as a court in which the action might be 
brought. 

The question of the court in which such an action was required to 
be brought is of importance, as will hereafter appear, in the présent 
inquiry, and might as well be faced now. The judicial power is vest- 
ed by the Constitution in the Suprême Court and in such inferior 
courts as Congress may ordain and establish. Congress has estab- 
lished the présent System of District Courts, and has defined theip 
powers and jurisdiction. They hâve such powers as are thus con- 
ferred upon them and no more. The Judicial Code (Act March 3, 
1911, c. 231, 36 Stat. 1087), following the provisions of the Constitu- 
tion, gives to the District Courts jurisdiction in cases arising under 
the Constitution and laws of the United States, etc., and, along with 
other controversies, some of those between citizens of différent states. 
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It is admitted that the instant case was one within the grant of this 
gênerai jurisdiction, but on the sole ground of diversity of citizenship. 

[2] This brings us to the question of by what court this jurisdiction 
could be asserted. One provision of the Code makes the défendant 
in an action in a District Court suable only in the territorial jurisdic- 
tion of which he was a résident. Another section, however, makes 
him suable in the home jurisdiction of either the plaintiiîf or défendant. 
The présent case n^ight, under this section (as is conceded), hâve been 
brought in the Eastem district of Illinois or the like district of Penn- 
sylvania. We think it further follows (although this is not admitted) 
that, unless the défendant waived its privilège, the suit could hâve 
been brought in no other district. At ail events, we hâve so conclud- 
ed, for the reasons later stated. The conclusion reached is now stated 
by way of anticipation. 

[3] Resuming the following of the Une of thought which we inter- 
rupted in order to find in what court the action might hâve been 
brought, if it had been originally begun in a court of the United States, 
we corne next to the question of the removal of actions begun in the 
State courts. We hâve the principle, before stated, that there is no 
right of removal except as conferred by some act of Congress, and 
that the right, if granted, must be asserted and exercised in the mode 
and manner indicated by Congress. It is also clear that there is 
neither a logical nor any practical necessity to permit a cause to be re- 
moved to a court of the United States merely because it might hâve 
been brought there in the first instance. Of course, it is true that, in 
order to remove a cause to a court, that court must be given jurisdic- 
tion to try it, and because of the conformity and other like statutes, 
later referred to, there is a very great practical convenience in having 
the United States court, to which a cause is removed, be a court sit- 
ting in the same state as that of the state court in which the action was 
first brought. 

We may hère again pause to refer to thèse statutes, as they hâve 
some bearing upon the question before us. In giving to the District 
Courts jurisdiction to try certain cases (for instance, those between 
private parties who were citizens of différent states), Congress had in 
mind that the state courts would, at the same time, be trying other 
like cases, and it was, of course, of practical importance that the same 
law be administered, and that so far as practicable the cases be tried 
in the same gênerai way. Out of this considération grew the con- 
formity . statutes, and the power given the United States courts to 
assimilate exécution and other like process to that of the state courts. 
Aside from considérations of the kind referred to, there need be no 
relation between the right to sue in and the right to remove a suit to a 
court of the United States. 

Congress, by the twenty-eighth section of the Judicial Code (Comp. 
St. § 1010) , granted the right to remove actions from the state courts, 
limiting the right, however, to nonresident défendants, and requiring 
that the court to which the action was removed should be a court in 
which it might originally hâve been brought. 

Applying the provisions of the acts of Congress (so far as we hâve 



C84 258 FEDBBA:L BBFORTEB 

thus far quoted them) to the présent fact situation, we hâve this re- 
suit. The défendant, being a nonresident of Missouri, was within 
the verbiage of the grant of the right of removal ; but the cause must 
be removed to either the Illinois or this district, because the action 
must hâve been brought in one of thèse courts, if brought in a United 
States court. The twenty-ninth section of the act (Comp. St. § 1011), 
however, provides that the removal must be to a court sitting in tlie 
same state as that of the state court. 

The draftsman of the act neither intended nor had in mind a con- 
. flict of définition in the désignation of the proper court by the twenty- 
eighth and twenty-ninth sections, respectively. The twenty-eighth sec- 
tion indicates the proper court to be that court of the United States 
in which the action, if first brought in a court of the United States, 
would hâve been brought. Under the facts of the case before us, this 
would hâve been the District Court for the Eastern District of Illinois 
or this court, because the action might hâve been brought by the plain- 
tiff in either. Had the action been brought in a state court of the 
domicile of the plaintifï, no difficulty in determining the proper fédéral 
court to which it was removable would hâve been encountered. The 
twenty-eighth section would permit the cause to be removed to the 
home court of the plaintifif. The twenty-ninth section would require 
the cause to be removed to the same court. 

There would hâve been no conflict between the two sections, be- 
cause the proper court of the one would hâve been the proper court 
of the other. It may hâve been, and perhaps was, true that the prés- 
ent situation was not anticipated, because it did not occur to any one 
that, although the action, if brought in a fédéral court, must be brought 
either in the Illinois court or this court, if it was brought in a state 
court, it might be brought in Missouri, the résidence neither of the 
plaintifï nor of the défendant. 

This latter fact situation présents the dilemma that, if the cause is 
removed, we cannot obey the command of the twenty-eighth section 
without disobeying that of the twenty-ninth. The question presented 
is, What are we to do ? In the first place, we cannot assume Congress 
did not hâve in contemplation ail possible fact situations. We must 
conclude that it legislated this very case. What, then, was its will? 
We find this from what it has donc. It has provided for the bringing 
of actions in the fédéral courts and designated the court in which 
suits may be brought. It has provided for the removal of causes from 
the state courts, and designated the courts to which such causes may 
be removed. There is, as before stated, no logical necessity to desig- 
nate the same courts. There is a very great practical convenience, if 
not necessity, in having them the same. There is, however, neither 
logical necessity for nor practical convenience in the requirement that 
every case which may be brought in a fédéral court should be remov- 
able from a state court, if suit is instituted there. Take the fact situa- 
tion hère presented. A résident of one state has a cause of action 
against a résident of another state and desires to bring an action there- 
for in still a third state. If the suit be brought in a fédéral court, it 
must be brought in the first or second state (unless in excepted cases 



FAIEVIEW FLUORSPAB <b LEAD CO. V. BETHLEHEM STEEL CO. 685 

(258 F.} 

or défendant waives his privilège), because Congress has made no 
provision for bringing it in the third state. It may, however, be 
brought in a state court of any one of the three states, provided only 
that process, either in personam or in rem, can be there served. If 
the action is so brought, and the défendant wishes to hâve it tried in 
a fédéral court, he has, as before observed, no rights in the premises 
beyond those which the acts of Congress on the subject of the re- 
moval of actions give him. Congress may limit them as it deems 
proper. We know that it has limited them, because, if the action is 
brought in a state court of the first state, the action can be removed ; . 
if it is brought in the second state, it cannot. The reason for making 
this différence is obvions. 

What has Congress provided, however, in case the action is brought 
in the third state ? If the answer is that Congress has made no provi- 
sion for a case of this kind, the action cannot be removed. It may be 
observed that the same reason for denying the right of removal ex- 
ists as in the other case, and the provision that a défendant, sued in a 
state of which he is a nonresident, is the only défendant who, in any 
case, has the right to remove, is not necessarily in conflict with this 
construction. 

If this be the proper construction of the acts of Congress, and the 
effect of the législation on the subject, no difficulties are encountered 
either in harmonizing the différent provisions of any of the législation 
on the subject of conferring jurisdiction or the subject of removals, 
nor in regulating the practice under either, and ail the législation is 
consistent. The accomplishment of this desired resuit is a recognized 
canon in the construction of statutes. This means the granting of the 
motion to remand. Why should not this construction be adopted? 
The answer made (and it is the only answer which could be made) 
is that the adjudged cases hâve ruled otherwise. 

This takes us to the cases on the subject. It is perhaps proper to 
state that the above conclusion was suggested by a pure view of the 
acts of Congress, and independently reached without the aid of the 
reasoning of the reported cases. Let us see how far the resuit reached 
is in accord with the decided cases, and confirmed or corrected by 
them. 

The case upon which much attention is fastened is that of Ex parte 
Wisner, 203 U. S. 449, 27 Sup. Ct. 150, 51 L. Ed. 264. As the in- 
quiry is what this case décides, the facts of the case are of prime im- 
portance. It is a coïncidence that Wisner, a résident citizen of Michi- 
gan, brought an action in the same Missouri court in which the présent 
action was brought. The défendant was a citizen and résident of 
Louisiana. The process was by writ of attachment, but whether this 
means what is known to the practice in Pennsj'lvania as f oreign attach- 
ment (which we understand the instant case to be), or simply in per- 
sonam process, with a clause of attachment, such as is the practice in 
some States, we do not know, nor does the différence seem to be of 
importance. 

The défendant filed a pétition for removal to the United States 
court in the Missouri district. The application was based upon the 
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fact of diversity of citizenship. The state court surrendered jurisdic- 
tion, and the plaintiff moved to remand, basing his application in turn 
upon the proposition that the United States coUrt did not hâve juris- 
diction. This was because the action could hot in the first instance 
be there brought. The ruling made was that the cause should be re- 
manded. The ground of the ruling was that the United States court 
had no jurisdiction to adjudge the cause, for the reason above stated. 
This ruling, then, is décisive of the proposition that the United States 
court for the Missouri district cannot try the case before us, because 
of the provisions of the twenty-eighth section and those of the Judicial 
Code requiring actions brought in a United States court to be brought 
in the home court either of the plaintiff or défendant. It does not 
touch the spécifie question before us of whether, under the twenty- 
ninth section, the cause may be removed to the court of this the home 
district of the défendant. 

What foUows from the Wisner ruling, however, is that the case 
must go to either the Illinois court or this court, if to any, and (as 
thèse courts are on the same footing), if this court has no jurisdiction 
of it, there is no right of removal. The logic asked to be applied is 
that if the twenty-eighth section forbids the Missouri district United 
States court from asserting jurisdiction, by the same token the twenty- 
ninth section forbids any other United States court to do so. 

It is true this results in a déniai of the right of removal, but this is 
no more an obstacle in the way of reaching the indicated conclusion 
than would be the like déniai if the action had been brought in a 
State court of Pennsylvania. Indeed, the right to remove is withheld 
in each case on the like ground, that no right to remove is given in 
cases in which the plaintiff secures no advantage in his choice of the 
forum. 

Some question was raised at the argument (although not discussed 
in the briefs submitted) of whether the ruling made in the Wisner 
Case has been since modified by the Suprême Court. The only cases 
in which the Wisner Case has since been under considération (beyond 
its mère citation), so as to be said to hâve been distinguished, foilow- 
ed, or dissented from, are In re Moore, 209 U. S. 490, 28 Sup. Ct. 
706, 52 L. Ed. 904, 14 Ann. Cas. 1164, and In re Winn, 213 U. S. 
458, 29 Sup. Ct. 515, 53 L. Ed. 873. 

In the Moore Case, in the majority opinion at page 495 of 209 U. 
S. (28 Sup. Ct. 706, 52 L. Ed. 904, 14 Ann. Cas. 1164), and the dis- 
senting opinion at page 512, the Wisner Case is distinguished from the 
Moore Case on the ground of the absence in the one and présence in 
the other of the fact élément of waiver of the privilège of being sued 
in the home district of one of the parties to the suit. The authority 
of the Wisner Case is left clearly unimpaired upon the proposition 
that an objecting défendant cannot be sued in a United States court 
in a third district foreign to that of the plaintiff and défendant alike. 
The Wisner Case holds that he cannot be so sued when he has not 
waived his privilège, nor submitted himself by consent to the jurisdic- 
tion of the court of a third district. The Moore Case deals with cases 
in which there has been such waiver or consent. 
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The Winn Case was a removal case. The action was brought in 
a State court of lowa. The home jurisdiction of the plaintiff was 
averred by the pétition for removal to be Missouri, and the défendant 
was averred to Se a New York joint- stock association. The cause was 
removed to the United States court for the lowa district; the state 
court not asserting further jurisdiction. The United States court re- 
fused a motion to remand, and a pétition was filed for a mandamus. 
The court found the défendant to be, not a corporation, but a limited 
partnership, the résidence of whose members did not appear, and that 
in conséquence diversity of citizenship could not be found. 

It was the further f act that the removal was not based upon diversity 
of citizenship, but upon the ground that the suit was one arising un- 
der the laws of the United States. The court held, however, that the 
cause of action (as disclosed by the statement of claim) was not one 
based upon the laws of the United States. If those laws were involv- 
ed, they came in as a basis of the défense. The court reached the 
final conclusion that the cause was one which could not hâve been 
brought, in the first instance, in a court of the United States, and, as a 
conséquence, could not be removed thereto. The Wisner Case figured 
in the reasoning of the court as authority for the proposition involved 
in the final conclusion stated (203 U. S. 464, 27 Sup. Ct. 150, 51 L. 
Ed. 264), and in the comment made in the opinion (203 U. S. 469, 
27 Sup. Ct. 150, 51 L,. Ed. 264) that the Wisner Case was left untouch- 
ed otherwise than as authority for the proposition that the right to set 
up want of jurisdiction in a particular district could under no circum- 
stances be waived. The case must be accepted as an authority con- 
firming the conclusion that the instant case could not hâve been re- 
moved to the United States court for the Missouri district. 

The situation before us présents a command that we accept the two 
propositions, one that this cause, if first brought in a United States 
court, could not hâve been brought in the Missouri district, and the 
other (as diversity of citizenship is présent) that it could hâve been 
brought in this district. A third proposition would seem to foUow 
(as the Illinois district and this district are on the same footing) that, 
if it cannot be removed to this district, the cause is not removable 
at ail. 

The argument supporting the jurisdiction of this district is that by 
the twenty-eighth section of the Judicial Code diversity of citizenship 
confers the right of removal upon the défendant, if he be a nonresident 
of the State in which he is sued, provided only the cause be removed 
to a court in which he might hâve been sued in the first instance. 
There is hère such diversity of citizenship; this défendant has been 
sued in the state of Missouri, of which défendant is a nonresident, and 
the suit might hâve been hère brought. Why, then, may not the cause 
be removed to this court ? The only answer to be made is that section 
29 provides that the cause, if removed, must be removed to the court 
of Ûie Missouri district, and this is open to the retort that, as that court 
has no jurisdiction, to give this efïect to the twenty-ninth section is to 
deny the right of removal given by the twenty-eighth. The soundness 
of the proposition involved in the retort must be conceded, and the 



688 258 FEDERAL REPORTEE 

resuit accepted. The acceptance of it has support in thèse (among 
other) considérations: 

1. There is no right of removal, unless it is given by statute, and 
section 28, which gives, and section 29, which dénies, may be read 
together as meaning in effect that there is no right of removal, unless 
the plaintiff be a résident of the state in which the suit is brought. 

2. The déniai is consistent with the withholding of the right, unless 
the défendant be a nonresident of the state in which suit is brought. 

3. It is consistent with the conformity statutes. 

4. The ab inconvenienti argument supports it. 

5. It has support in that such a finding is in accord with the con- 
clusions reached in a number of cases ruled by other District Courts. 

This already overlong opinion leaves no room even for a tabulation 
of the supporting and opposing opinions. They are so numerous that 
they must be left to the capable hands of counsel. 

As Park v. American (D. C.) 222 Fed. 979, went to the Suprême 
Court, a word of comment may be helpful. The District Court re- 
fused to remand, and a pétition for a mandamus was filed. This 
the Suprême Court fefused on other grounds, without expressing any 
opinion upon the point before us. We do not feel at liberty to assume 
that, although no opinion was expressed, an intimation was given 
counsel for their guidance, both in the choice of expressions made use 
of by the court and by the circumstance that, when the case was pre- 
viously up on a writ of error (which could not be entertained, because 
the judgment was not a final one), the court allowed a rule to show 
cause why a writ of mandamus should not issue. 

The motion to remand is allowed. 



In re ARCTIC STORES. 

Pétition of WILLIAM SILVER & CO. 

(District Court, D. New Jersey. June 17, 1919.) 

1. Sales <S=j201(4) — Passage of Title — Goods Sold on Cbedit. 

Wliere tomato pulp was sold on crédit, title thereto passed to the pur- 
chaser on delivery o( the pulp to tbe carrier for transportation. 

2. Sales ®=»299 — Passage of Tiple — Stoppage in Tkansitu. 

While the right to stop delivery of goods sold on crédit Is predlcated on 
the Insolvency of the buyer, neither Insolvency nor bankruptcy of the 
buyer works a rescission of the contract of sale, and an eiïeetive stop- 
page in transitu does not In itself annul the sale or divest the purchaser of 
the title to the goods, which has passed on delivery to the carrier. 

3. Sales ®=>296 — Stoppage in Tkansitu — ^Effect of Deliveet — Riqhis of 

Selleb. 

When goods sold on crédit and shipped by carrier reach their destina- 
tion, the vendor's right to possession by stoppage in transitu is gone, hls 
potential security Is lost, and hls status in relation fo such goods is no 
différent than that of a gênerai credltor of the vendee. 

4. Sales <s=»296 — Stoppage in Tbansitu — Tbemination of Teansit. 

Where a carload of tomato pulp is sold on crédit, delivered to carrier for 
shipment under a bill of lading designatlng a certain siding, and the car- 

®=9Fot other cases see same topic & KEY-NUMBER In ail Key-Numbered Digests & Indexe» 
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rier bas placed the car on such sidlng, the pulp bas reached Us destination, 
and the transit is at an end, se that the right of stoppage In transltu can- 
not thereafter be exercised. 
6. Sales ©=161 — Performance or Conteact — Dbliveey. 

Where a car of tomate pulp has been sold on crédit, and delivered to a 
carrier for transportation under a bill of lading deslgnatlng a certain 
slding on whieh it was to be placed, tbe aet of placing the car on sucb 
sidlng by the carrier constituted complète delivery. 

6. Bankruptcy ®=»152 — Title of Tettstee — Date of ADJtrDicATion. 

The title of a trustée In bankruptcy to the goods of the bankrupt vests 
by opération of law upon the trustee's appointment and qualification as 
of the date of adjudication, under Bankruptcy Act, § 70a (Comp. St. § 
9654). 

7. Bankeuptcy <S=»101 — ^TiTUi to Peopekty Waitinq QtPAXincATiON of 

Trustée. 

During the time Intervenlng between an adjudication in bankruptcy 
and the qualification of the trustée appolnted, the title to the bankrupt's 
property, while nominally in the name of the bankrupt, is in custodia 
legis, awaiting administration, and the reeeiver Is the only person who 
can legally take possession of the property. 

8. Bankeuptcy <g=152 — Possession of Bankrupt Property — Eiqht or Trus- 

tée. 

Upon the appointment of a trustée in bankruptcy, the trustee's right to 
the possession of goods to whlch the bankrupt had title relates back to 
the time possession thereof was taken by the reeeiver. 

9. Bankruptcy <S=140(1) — Stoppage in Transitu — Possession by Becbiveb 

IN Bankruptcy. 

A reeeiver in bankruptcy has the right to take property sold to the bank- 
rupt and shlpped by carrier from the carrier on its arrivai at destination, 
and such taking ends the right of stoppage in transitu. 

In Bankruptcy. In the matter of Arctic Stores, bankrupt. On re- 
view of a ref eree's order denying the daim of William Silver & Co. to 
recover the value of certain goods sold by the bankrupt's reeeiver. 
Order affirmed. 

Charles E. Hendrickson, Jr., of Jersey City, N. J,, for petitioner 
William Silver & Co. 

Furst & Furst, of Newark, N.J., for trustée. 

RELLSTAB, District Judge. William Silver & Co., a corporation 
(hereinafter called the petitioner), has brought hère for review the 
referee's order denying its pétition to recover the value of a car of 
tomato pulp sold by the reeeiver of the Arctic Stores, bankrupt. The 
pulp was originally sold by the petitioner to the Arctic Stores on 
crédit. From the bill of lading it appears that the car of pulp was 
consigned to the "Arctic Stores, Cussen's Siding, Marion, New Jer- 
sey, f. o. b. Salem, New Jersey." The car arrived at Marion, and 
was placed on the siding referred to, before 7 o'clock a. m. on October 
18, 1917, at which hour it was seen by the consignee's chief clerk on 
his arrivai at the consignee's warehouse. This siding bore the name 
of the président (Cussen) of the Arctic Stores, and was alongside the 
latter's warehouse. 

About noon of that day, upon the filing of an involuntary pétition 
in bankruptcy against it, and its written admission of inability to pay 

^=»For other cjises aee same toplc & KEîY-NTJMBER In ail Key-Numbered Dlgests & Indexes 
258 F.— 44 
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its debts and willingness to be adjudged a bankrupt, the Arctic Stores 
was so adjudged. Later in the day a receiver was appointed to take 
charge of the assets of said bankrupt. On October 19th the receiver 
had the pulp removed from the car to the bankrupt's warehouse, and 
later on that day the carrier removed the empty car from the siding. 
On the following day (October 20th) the petitioner ordered the carrier 
not to make dehvery of the pulp. 

The référée found that both actual and constructive delivery of the 
pulp had been made to the receiver "before the shipper gave the rail- 
road Company notice to stop the goods in transit, and that therefore 
the petitioner's notice to the carrier came too late," and he thereupon 
made the order hère under review. The petitioner seeks a reversai 
of this order on the ground that the possession of the receiver was 
not that of either the bankrupt, who, by the adjudication, was bereft of 
ail interest in that property, or of the trustée, who had not yet been 
appointed, but of the persons who would be ultimately found entitled 
to the property, and that, as the right of stoppage in transitu was 
exercised before the appointment of the trustée, it was in time to re- 
invest the petitioner with the title to, and the right of possession of, 
the property in question. 

[1] The pulp so shipped was sold to the Arctic Stores on crédit, 
and when it was delivered to the carrier for transportation to the pur- 
chaser the title passed to the latter. Léonard v. Davis, dd U. S. (1 
Black.) 476, 483, 17 L. Ed. 222; National Bank v. Dayton, 102 U. 
S. 59, 62, 26 L. Ed. 77 ; McElwee v. Metropolitan Lumber Co. (C. C. 
A. 6) 69 Fed. 302, 305-307, 16 C. C. A. 232; Canadian Northern Ry. 
Co. v. Northern Miss. Ry. Co. (C. C. A. 8) 209 Fed. 758, 760, 126 C. C. 
A. 482; Benj. on Sales (5th Ed.) 218, 837, 838. See, also, N. J. Uni- 
form Sale of Goods Act, approved May 7, 1907 (N. J. P. L. 1907, p. 
311); 4 n7 J. Comp. Stat. 4645, § 19, rule 4(2), and section 46(1). 

[2] While the right to stop delivery of goods sold on crédit is 
predicated on the insolvency of the buyer, yet neither insolvency nor 
bankruptcy of the buyer works a rescission of the con tract of sale, and 
an effective stoppage in transitu does not in itself annul the sale or 
divest the purchaser of the title to the goods, which passed on delivery 
to the carrier. Sheppard v. Newhall (C. C. A. 9) 54 Fed. 306, 4 C. C. 
A. 352; Benj. on Sales (5th Ed.) pp. 808, 809, 816; N. J. Uniform 
Sale of Goods Act, supra, §§ 57, 61. It has been said that "the. right of 
stoppage in transitu is merely an extension of the lien for the priée 
which the vendor has after contract of sale and before delivery of goods 
sold on crédit." Johnson v. Eveleth, 93 Me. 306, 45 Atl. 35, 48 L. R. 
A. 50. A more nearly accurate statement seerningly is that the insol- 
vency of the buyer gives the vendor a right to reobtain possession of 
the goods from the carrier, while they are on their way to the vendee, 
and that upon giving notice not to deliver before the carriage is at an 
end he may retake and retain the goods as security for the price. See 
Arnold v. Delano, 4 Cush. (Mass.) 33, 50 Am. Dec. 754; N. J. Uni- 
form Sale of Goods Act, supra, § 57. 

[3] However, this right to retake only continues while the goods 
are in transit. When the goods reach their destination, the vendor's 
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right to repossession îs gone, his potential security îs lost, and his status 
in relation to such goods is no différent from that of a generar créd- 
iter of the vendee. 

[4] In the instant case, when the carrier placed the car containing 
the pulp on the siding designated in the bill of lading, it had reached 
its destination and the transit was at an end. The Eddy, 72 U. S. (5 
Wall.) 481, 495, 18 L. Ed. 486; Conyers v. Ennis, 6 Fed. Cas. 377, 
No. 3149; In re M. Burke & Co. (D. C. W. D. Pa.) 140 Fed. 971, 
15 Am. Bankr. Rep. 495; In re W. A. Paterson Co. (C. C. A. 8) 186 
Fed. 629, 108 C. C. A. 493, 25 Am. Bankr. Rep. 855, 34 L. R. A. 
(N. S.) 31 ; Shepard & Morse Lumber Co. v. Burroughs, 62 N. J. Law, 
469, 41 Atl. 695 ; 2 Kent, Comm. pp. 706, 707 ; Johnson v. Eveleth, 
supra; Benj. on Sales (5th Ed.) pp. 906, 907; Scott v. Pettit, 3 B. & 
P. 469; Ellis v. Hunt, 3 T. R. (D. & E. 464; Kendal v. Marshall 
Stevens & Co. (C. A.) 11 Q. B. D. L. R. (1882-83) 356; Sawyer v. 
Joslin, 20 Vt. 172, 49 Am. Dec. 768. 

[5] When the carrier placed the car on the designated siding, its 
duty as a carrier was ended. If that were not a delivery, what would 
be one on such a shipment? Certainly the carrier would not hâve 
to unload the car. It would not be liable to the vendor for failing to 
stop delivery, for delivery had been made at the very place designated 
in the bill of lading. If the carrier's placing the car on the siding was 
a delivery, so as to exonerate it from liability to the vendor, it is none 
the less so when the vendor invokes a remedy against the vendee neces- 
sarily solely predicated on the giving of a notice to stop delivery while 
the goods are yet in transit, i. e. before delivery made. 

The bankruptcy receiver's taking the pulp out of the car the day 
folio wing its delivery on the designated siding (an adjudication in 
bankruptcy having taken place in the meantime) was not a necessary 
act in order to bring the transportation to an end. Such removal was to 
release the car for further use and to safeguard the property of the 
bankrupt, which by the delivery of the day before had become ab- 
solute. 

The référée could hâve properly denied the petitioner's claim on 
the ground that delivery had been made to the Arctic Stores before 
bankruptcy had intervened. However, as noted, he based his déniai 
not upon that ground, but upon the ground that delivery had been 
made to the receiver before the stop notice had been given to the car- 
rier. 

The receiver in thus removing the pulp was acting in the line of his 
duty. He did nothing more than what the Arctic Stores could hâve 
donc between the time the car was placed on the siding and the time of 
the filing of the pétition in bankruptcy. In thus dealing with the 
pulp the receiver was not, as petitioner's counsel claims, taking goods 
belonging to the petitioner, but property the title to which had vested 
in the Arctic Stores from the time it was delivered to the carrier f. 
o. b. the place whence the shipment came, and which had become 
absolute upon its being placed on the siding referred to. 

[6] This title by opération of law vested in the trustée, upon his 
appointment and qualification, as of the date of the bankrupt's adju- 
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dication. Section 70a, Bankruptcy Act July 1, 1898, c. 541, 30 Stat 
565 (Comp. St. § 9654). 

[7] During the time intervening between the adjudication and the 
qualification of the appointed trustée, the title, while nominally in the 
name of the bankrupt, was in custodia legis, awaiting administration. 
The receiver from his appointaient was not only the proper person, 
but the only person, until the appointment and qualification of the trus- 
tée, who could legally take possession of this pulp and the other prop- 
erty of the bankrupt. He might properly be held to be the "légal suc- 
cessor in interest of the buyer," within the meaning of the New Jersey 
Uniform Sale of Goods Act, supra, § 70, and whose taking property 
from a carrier ends the transit under section 58 of that act. However, 
and regardless whether that be so, the receiver's conduct in thus tak- 
ing the pulp must be treated as in the due administration of the bank- 
ruptcy law and on behalf of the trustée to be appointed. 

[8] Upon such appointment the trustee's right to the possession of 
such pulp would relate back to the time the receiver took it over. 

To accept petitioner's contention that there was no one between the 
time of adjudication and the qualification of the trustée to do any 
act either on behalf of the bankrupt, who by the adjudication was 
shorn of ail power to do anything in respect to the property but re- 
cently subject to its dominion, or of the trustée, who could not be ap- 
pointed for at least 11 days, and might not be for several months, 
after the adjudication, is to hold that there is a hiatus in the admin- 
istration of bankruptcy estâtes during which certain creditors might 
secure a préférence over other creditors, a bare statement of which is 
sufficient to reject such contention. 

[9] That the receiver in bankruptcy bas the right to take property 
from a ca^frier on its arrivai at its destination, and that such taking 
ends the right of stoppage in transitu, bas been held by the following 
cases : In re Allen (D. C. M. D. Pa.) 178 Fed. 879, 24 Am. Bankr. 
Rep. 574; In re White (D. C. M. D. Pa.) 205 Fed. 393, 29 Am. Bankr. 
Rep. 358. This was also the view of District Judge Chatfield in Re 
Darlington Co. (D. C. E. D. N. Y.) 163 Fed. 385, 20 Am. Bankr. Rep. 
800. In this connection see, also, Conyers v, Ennis, supra, and Millard 
v. Webster, 54 Conn. 415, 8 Atl. 470. 

From the foregoing it follows that whether the right of stoppage in 
transitu be held to hâve ended on the arrivai of the car at its billed 
destination, or upon the removal of its contents by the receiver, the 
petitioner's claim that it is exclusively entitled to the proceeds of the 
sale of the pulp must be denied, as its notice to stop delivery was not 
given until after the last of thèse two acts had taken place. 

The referee's order is affirmed. 
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THE NO. 9. 

THE ALEX T. HANNA. 

(District Court, D. Delaware. June 21. 1919.» 

No. 926. 

1, TowAGE ^=11(7) — Injury to Tow— Collision with Bridge. 

TEe master of a tug, proceedlng with a tow toward a drawbridge 
which had frequently falled to operate properly, should anticipate the 
probable fallure of the draw to open and take timely précautions to 
protect his tow In that event. 

2. TowAGB <g=>ll(7) — Injuet to Tow— Evidence. 

That the master of a tug conveying a tow approached so closely to a 
drawbridge, which had frequently falled to operate properly, that he was 
unable to prevent damaglng hls tow's mast when a span of the bridge 
falled to fully open, held to establlsh the tug's négligence. 

In Admiralty. Libel by the George W. Bush & Sons Company, own- 
er of barge No. 9, against the steam tug Alex Y. Hanna and the mem- 
bers of the Levy Court of New Castle County, Del. Decree dismiss- 
ing libel as to the Levy Court members, and adjudging the tug Alex Y. 
Hanna liable for damages and costs. 

J. Frank Staley (of l,ewis, Adler & Laws), of Philadelphia, Pa., 
for libelant. 

Willard M. Harris, of Philadelphia, Pa., and Harry P. Joslyn, of 
Wilmington, Del., for the Alex Y. Hanna. 

Frank L. Speakman and Percy Warren Green, both of Wilming- 
ton, Del., for members of Levy Court. 

MORRIS, District Judge. About 2 o'clock in the morning of Au- 
gust 18, 1916, barge No. 9, owned by Geo. W. Bush & Sons Company, 
libelant, while in tow of the steam tug Alex Y. Hanna, was injured 
by having its mast brought into contact with the partially raised south- 
ern leaf of a bascule bridge, known as Third Street Bridge, built and 
operated by New Castle county over the Christiana river in the city 
of Wilmington, New Castle county, Delaware. To recover damages 
for the injury so sustained the owner of the barge filed its libel against 
the tug and against the individuals composing the levy court of that 
county. Exceptions filed by the latter were heretofore sustained, this 
court holding that a libel in admiralty against the county, its levy 
court, or the présent or former members thereof, cannot be main- 
tained. 246 Fed. 157. No négligence or fault on the part of the tow 
having been alleged or shown, the sole question now presented is 
whether the tug was at fault. 

The tug having in tow, astern, on hawsers about 25 feet in length, 
barges No. 9 and Penn, abreast, the former being the port barge, was 
proceeding from the Delaware river up the Christiana river. No. 9 
was about 110 feet long, 21 feet beam, and drawing about 6 feet. The 
Penn was of like length and draft, with beam of 26 feet. The tug 

4=3For other cases see same toplc & KEY-NUMBER In ail Key-Numbered Dlgests & Indexes 
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was 64.3 feet long, 15.5 feet beam, and 6.9 feet draft. No. 9 was 
equipped with a mast extending about 51 feet above the water. The 
Penn was without masts. Its hoase extended about 12 feet above the 
water. The Christiana river is a winding stream having an improved 
channel 200 feet in width, which is somewhat obstructed just below 
the bridge in question by the Wilson Line beats lying at their wharf 
on the north side and by a yacht on the south side. Third Street Bridge 
was at the time of the accident a new bridge, having been in use only 
about 18 months. Its draw consisted of two leaves, each 75 feet in 
length, opening from the center upwards by electric motors operated 
by a bridgetender. At or near the end of each leaf, the center of the 
draw, there was a light showing red when the bridge was closed and 
green when the leaf was raised beyond a certain height. The abut- 
ments were marked by lights thereon near the water. There was no 
overhang of the leaves when the draw was completely open, and the 
two green lights would, with the leaves in that position, appear at an 
élévation on each side of the opening and directly above the abut- 
ment lights. The clearance of the draw at the water level was 145 feet. 
About 15 feet upstream from the draw and towards the northern 
bank stood the unlighted center abutment of the former county bridge, 
extending 2 or 3 feet above high-water level and probably from 45 to 
50 feet within the northern line of the draw extended. It was a 
clear moonlight night, and objects and lights were clearly visible. Tide 
was flood and within one to two hours of high water. The tide through 
the draw was practically straight, with possibly a little set toward 
the south. There was little, if any, wind. No other shipping was 
moving near the bridge. 

As the tow approached the bridge, the tug, by three blasts of her 
whistle, signalled the bridgetender to open the draw. The bridge- 
tender answered with a signal of one blast of a whistle, indicating 
the stopping of bridge traffic, and the tug slowed down and continued 
under slackened speed until the bridgetender, after the bridge began 
to open, made further answer by three blasts, whereupon the tug 
immediately increased her speed and proceeded to pass through the 
draw. It appears from the testimony of the bridgetender that the 
signal of three blasts from the bridge was given after both leaves had 
stopped rising, when the tug was about opposite the Jackson & Sharp 
shipyard, about 1,200 to 1,500 feet below the bridge. The testimony 
of the barge captain is that the leaves stopped rising when the tug was 
about 800 feet away. The master of the tug testified that, when the 
three-blast signal was given from the bridge, he "would corne to the 
bridge in a minute," and that he was so near that the roof of the pilot 
house intercepted his view of the green lights while they were still 
rising ; that he did not see the lights stop going up, but that he "was 
working on the bridgetender 's instructions that everything was clear." 
He further testified that when the green lights passed out of the lirie 
of his vision he could not hâve donc anything, other than what he did 
do ; that he "was getting toc close." As the tug and tow were going 
through the draw, the mast of No. 9 struck the southern leaf, the one 
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on the port side of the tug and tow, breaking oflf the mast, and other- 
wise injuring the barge. The bridgetender had, pursuant to instruc- 
tions given to him the evening before, stopped raising the southern 
leaf when it had gotten up about two-thirds of the way, in order to 
protect a scaffolding erected about its understructure for the purpose 
of making certain repairs to an operative part of the bridge. Thèse re- 
pairs had been going on about a week. The bridgetender gave to the 
tug no signal of his intention to stop raising the southern leaf before 
it had reached its full height. 

Shannon, captain of barge No. 9, Banks, master of the tug Meteor, 
Davis, master of the tug Martha, and White, the bridgetender, wit- 
nesses for the libelant, testified to the efïect that the draw had been 
very undependable ; that sometimes one leaf would rise and the other 
would not, and that at other times one leaf would go ail the way up 
and the other leaf only part way. This testimony is not only not dis- 
puted by the respondent, but is corroborated by at least two of his 
witnesses, namely, Capt. Blocksom and WilHam Cobb, steward of the 
tug Alex Y. Hanna, the latter of whom testified : 

•'I hâve never seen the spans up but once since we hâve been going througb 
it, and I hâve been going througb it ever since it was there." 

It also appears f rom the évidence that this f ailure to operate would 
occur after the giving of the three-blast signal by the bridge. Fur- 
thermore, under the régulations prescribed by the Secretary of War to 
govern the opening of drawbridges for the passage of vessels, which 
are in évidence, the three-blast signal from the bridge is not a signal 
that the bridge is opened, but a signal that the draw is ready to be 
opened immediately. It further appears that the master of the tug 
Alex Y. Hanna had been going througb this bridge with his tug al- 
most nightly for six or seven weeks immediately preceding the acci- 
dent, and more or less frequently before that time, and consequently 
was chargeable with knowledge of the imperfect functioning of the 
bridge. 

[1] What, under such circumstances, do prudent navigation and 
reasonable care require on the part of the master of a tug with vessels 
in tow ? Clearly, to anticipate the probable f ailure of the draw to open, 
or its failure to open sufficiently for the passage of the tug and tow, 
and to take such timely measures of précaution as would enable him 
to protect his tow, should either of those events occur. This is not 
only required by the law, but had been observed in actual practice by 
tug boat captains when approaching the Third Street Bridge, as ap- 
pears by the testimony of Capts. Banks and Davis. Such imperfect 
functioning of a bridge and knowledge thereof by the master of a 
tug prevent a reliance by him upon an assumption that the bridge will 
be timely opened for passage, or even an acceptance by him of the 
three-blast signal and the upward motion of the leaves of the bridge as 
an assurance of a sufficient clearance for the tow, and distinguish this 
case from The Louise Rugge (D. C.) 234 Fed. 768, and 239 Fed. 458, 
152 C. C. A. 336; Clément v. Metropolitan West Side El. Ry. Co., 123 
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Fed. 271, 59 C. C. A. 289; City of Chicago v. MuIIen, 116 Fed. 292, 54 
C. C. A. 94, and similar cases. 

[2] Did the master of the tug exercise the required care? The 
crucial factor in this inquiry is whether, when the southern leaf of the 
bridge stopped going up, the position of the tug and tow was such as 
to enable the master of the tug, by the exercise of reasonable care, 
to save his tow from injury. If the position of the tug and tow was 
then such as to enable the master of the tug, by the exercise of reason- 
able care, to save his tow from injury, and he failed to exercise such 
care, and the injury to the tow was caused thereby, the tug was at 
îault. But I am not satisfied from the évidence that, after the south- 
ern leaf of the bridge stopped going up, anything more than was done 
could bave been done to save the tow from injury. Palmer, master 
of the tug, States that nothing could then hâve been done, other than 
what was done, to prevent the mast of the barge from striking the 
bridge ; that he was getting too close. As the tide was flood, the chan- 
nel of the river just below the bridge narrow, and obstructed on one 
side by the Wilson Line boats and by a yacht on the other, and the 
channel through the draw restricted by the unlighted abutment of 
the old bridge, I am not inclined to question this statement of Capt. 
Palmer, but accept it as the fact. This fact, however, discloses that 
the position of the tug at the moment the leaf stopped rising was one 
of danger to the tow. Assuming the master did ail he could at the 
moment to prevent the accident, yet "this will not excuse him, if, by 
timely measures of précaution, the danger could hâve been avoided." 
The Syracuse Steamer, 12 Wall. 167, 172, 20 L. Ed. 382 ; Great Lakes 
Towing Co. v. Shenango S. S. Transp. Co., 238 Fed. 480, 487, 151 C. 
C. A. 416. 

Could the danger hâve been avoided by timely measures of précau- 
tion ? This is hardly open to question. The lights of the bridge indi- 
cating the position of the draw were visible to those in charge of the 
tug when she was at least 1,500 feet away, and thereafter remained 
in full view. There was then and for some time thereafter ample 
opportunity for those in charge of the tug to take the protective 
measure shown by the évidence to hâve been frequently taken by 
tugs with a tow in approaching this bridge, namely, to tum around. 
Neither this nor any other sufficient précaution was taken. The tug 
elected to proceed and did proceed with her tow into a position of 
danger before the bridge lights showed a sufficient clearance through 
the draw for the tow. It follows that the tug was at fault and must 
be held liable for the damage to the barge. 

As under a stipulation of proctors, approved by the court, no de- 
cree pursuant to the opinion heretofore filed in this case has been 
entered dismissing the libel against the levy court commissioners, 
there should now be a decree dismissing the libel as to the individ- 
uals composing the levy court of New Castle county, and adjudging 
the tug Alex Y. Hanna liable for the damages and costs. 

An interlocutory decree may be prepared and submitted. 
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CNITRD STATES v. STANDARD OIL CO. OF NEW JERSEY et al. 

MARYLAND TRANSP. CO. v. UNITED STATES. SAMB v. 

STANDARD OIL CO. OF NEW JERSEY et al. 

(District Court, D. Maryland. June 23, 1919.) 

L Masteb and Servant <S=304 — Négligence or Servant— F^be—Liabilitv 
OF Masteb. 

Where a flreman on a pile driver used by hls employer In the construc- 
tion of a pler in a harbor threw ashes Into waters vislbly eovered by oil, 
causing a flre whlch destroyed barges and thelr cargoes, the employer 
was liable to the ovpners. 

2. Masteb and Servant <S=3319 — Work of Indeipendent Oonteactob— Con- 
séquences OP DANGEEOUS PBACTICE— FlBE. 

Where a flreman on a pile driver used by hls employer in construction 
of a pier in a harbor threw ashes into waters vislbly eovered by oil, cans- 
ing a flre which destroyed barges and their cargoes, the company for 
whlch the pler was constructed on a cost basis, and which was aware that 
ashes were thrown overboard, was liable for the conséquences, though the 
employer doing the work was an independent contractor. 

8. Salvage <S=>34 — Compensation. 

Although piers at which scows were lying never took fire, yet where 
scows were loaded with gasoline and the people thereon were calling for 
rescue, the service rendered by a tug was of a salvage nature, though 
the tug which rendered it was In no appréciable danger and a moderate 
reward should be made. 

4. Indemnitt ©=36 — Neglioencei or Contractor' s Servant— Peiuaby Lia- 
BiLiTT OF OwNEB— Construction of Conteact. 

Under a contraet for the construction of a pier for an oil company on 
a cost basis, expenses of accidents being consldered a part of the cost 
held, that the company was primarily liable to the contractor for damage 
to vessels by a flre caused by the négligence of contractor's employé in 
throwing ashes Into the oil-bearing waters of the harbor. 

In Admiralty. Consolidated suits by the United States against the 
Standard Oil Company of New Jersey and another, by the Maryland 
Transportation Company against the United States, and by the Mary- 
land Transportation Company against the Standard Oil Company of 
New Jersey and another. Decree for plaintiffs. 

Samuel K. Dennis, U. S. Atty., of Baltimore, Md. 

Harry N. Abercromie and J. Craig McLanahan, both of Baltimore, 
Md., for Maryland Transp. Co. 

Kirlin, Woolsey & Hickox and Cletus Keating, ail of New York 
City, and Ritchie, Janney & Stuart, of Baltimore, Md.^ for Standard 
Oil Co. 

Marbury, Gosnell & Williams, William L. Marbury, and L. Vernon 
Miller, ail of Baltimore, Md., for Raymond Concrète Pile Co. 

ROSE, District Judge. Thèse cases, which hâve been Consolidated, 
are the second group growing out of the fire at the Standard Oil pier 
in this harbor on the 22d of November last. The opinion dealing with 
the first appears in The F. Q. Barstow (D. C.) 257 Fed. 793. 

We are hère concerned with the destruction of two barges belong- 
ing to the Maryland Transportation Company, hereinafter called 
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"Traniportation," and their cargoes of gasoline and canned goods. 
respectively, the property of the United States, referred to herein as 
the "government" ; with the claim of the Transportation against the 
government for salvage services to other scows and the goods on them, 
and with the contention of the Transportation and the government 
that the fire was caused by the négligence of the Standard Oil Com- 
pany of New Jersey, for brevity styled the "Standard" and of the 
Raymond Concrète Pile Company, spoken of herein as the "Ray- 
mond." 

Under contract with the Standard, the Raymond had for several 
weeks before the fire been engaged in the construction of a concrète 
pier, partly to replace the wooden pier, burned on the day in question, 
but in larger part to occupy the space immediately adjacent on the 
north. The Raymond was doing the work on the cost plus basis. It 
selected the workmen, but the Standard reserved the right to require 
the discharge of any person employed on the job, a privilège which 
it does not appear ever to hâve exercised. It was at liberty at any 
time, and on short notice, to end the contract. In building the pier, 
the Raymond used steam pile drivers, which of course produced ashes 
and clinkers. 

Oil frequently floated over the suface of the dock in which they 
worked. Indeed, at times there was so much oil there and thereabouts 
that the Standard had men skim it oflf and bring it to shore, where it 
was again given commercial value. The quantity of oil in the dock 
at any particular time depended to a considérable extent upon the di- 
rection of the wind, and to a less degree upon the state of the tide. 
In conséquence, the Standard told the Raymond more than once to 
see to it that ail ashes thrown overboard from the pile drivers should 
be thoroughly wetted down before being cast into the water. The 
Raymond gave like instructions to those of its employés actually in 
charge of the work. 

It is true that municipal ordinance and fédéral law prohibit the 
throwing of ashes into the harbor at ail. Doubtless the parties as- 
sumed that they were not ofifending against the spirit of thèse enact- 
ments, as it was the purpose of the Standard thoroughly to dredge 
the dock so soon as the new pier was finished. Nevertheless the law 
was broken. 

Apart from any législative expression on the subject, every one 
knew how dangerous it was to throw live coals upon oil, even when 
the latter floated upon water. It is true that usually cinders pass 
through the oil so rapidly that nothing happens ; but in this dock, when 
the wind is blowing from certain directions, chips and other small 
pièces of wood and similar floating material are likely to gather, and 
a coal may chance, as on this occasion it apparently did, to light on 
one of thèse and to remain on it long enough to set it afire, and then 
the harm is donc. 

On the day in question, and before the fire broke out, sight and 
smell bore witness to the présence of more than the usual amount of 
oil in the dock. It was noticed, among others, by one of the foremen 
of the Raymond, and he gave a renewed caution to the fireman on one 
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of its pile drivers to see that ail ashes were wetted before they were 
thrown overboard. About 3 o'clock in the afternoon, the same fire- 
man cast one or more shovelsful of ashes into the water. Very short- 
ly thereafter a small fire was noticed on its surface. The testimony 
seems to show that there was an appréciable interval between the 
throwing over of thèse ashes and the beginning of the fire. It was 
doubtless brief — much less than the 5 or 10 minutes which some of 
the witnesses estimated for it — but still there was an interval; that 
is to say, there was no sudden flaring up of the oil and no instant ex- 
plosion of either oil or gas. 

When the fire was first seen, it covered a very few inches of the 
surface of the water. The fireman tried to smother it with two or 
three shovelsful of ashes, but they seemed rather to spread than to 
extinguish it. He then turned his hose on it, but that had apparently 
the same unfortunate efïect. Then almost instantly the flames 
spread across the surface of the water to the covered pier and thence 
to the Barstow. 

The witnesses who described its appearance at this time say that it 
swept over the face of the water in waves of flame. Some of the ex- 
perts testify that this peculiar appearance may hâve been due to the 
diffusion of a considérable portion of gasoline or naptha vapor through 
the strata of air immediately above the water. Others equally learn- 
ed in the chemistry of combustion say that any fire, fed by oil floating 
on water, may hâve a like seeming to the eye. Whichever is right, I 
think there can be no question that the proximate cause of the fire 
was the ashes thrown from the pile driver by the fireman, an employé 
of the Raymond. It is quite évident that everybody that saw the fire 
in its early stage was then of that opinion. 

[1] One who throws ashes on the surface of water, visibly cover- 
ed by oil, is, independent of statute, bound at his péril to make sure 
that there is no fire left in them. This the fireman failed to do, and 
for his neglect, his employer must answer to the appellants. 

[2] By the Standard's invitation, vessels belonging to other people 
were in the dock at this and other times. It could not escape liability 
for any dangerous work which it sanctioned therein. It was, and for 
weeks had been, aware that ashes from the pile drivers were thrown 
into the dock. It knew better than most how perilous this practice 
was. It was having the work donc on the costs plus basis. It was 
therefore directly concerned in keeping down the expense, and had an 
interest in using this cheap method to get rid of ashes and cinders. 
It was liable for the conséquence of what was done, even though the 
actual doing was committed to an independent contracter. It, as well 
as the Raymond, is liable to the government and the Transportation 
for the damage the fire did them. 

What did that damage amount to? In calculating it, it will be con- 
venient first to détermine to what salvage the Transportation is en- 
titled. It claims that it saved two scows and their cargoes of gaso- 
line drums, the latter of which belonged to the government, as did 
also one of tne scows. The other was the property of the Tranpor- 
tation itself, but was chartered to the government. The Transpor- 
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tation says that this scow was în the military service of tHe govern- 
ment, and that, if it had been destroyed therein, the goverament, 
under the law, would hâve been bound to pay for it. Since Act Aug. 
1, 1912, c. 268, 37 Stat. 242 (Comp. St. §§ 7990-7994) its common 
ownership of the salving tug and of the salved scow does not prevent 
its collecting rémunération for the service done. It therefore argues 
that it is entitled to be compensated by the government for saving its 
own scow. 

It is unnecessary to consider this interesting question, as in the view 
I hâve taken of the character of services rendered, and the compen- 
sation which should be m^de for them, the allowance will not be ma- 
terially affected whether the vakie of the scow be included or excluded 
from the total of the property rescued. 

[3] The two scows saved lay at the outer end of the north side of 
the pier, which itself was to the north of that which was burned. The 
pier at which they were lying itself never took fire. Several vessels 
on the south side of it, and therefore nearer the fire, remained along- 
side of it throughout the conflagration, without suiïering appréciable 
damage. On the other hand, the scows to which the service was ren- 
dered were loaded with gasoline drums. Men employed on them and 
other persons on the pier collected at its outer end, fearing to attempt 
to escape over the pier to land, as smoke and fiâmes then appeared to 
them to be shooting over the shoreward end of it. They were calling 
for rescue. The tug, which did the service for which reward is now 
claimed, was in no appréciable danger, although some of those on it 
may at the time hâve thought otherwise. Its master, however, was 
not among them. He impressed me as being a singularly candid man. 
He said that he did not think that he did a risky thing. The time con- 
sumed was of the briefest. Still the service was of a salvage nature. 
It was something which ought to hâve been done, and for which prop- 
er, although moderate, reward should be made. An award of $1,000, 
two-thirds to the owners, one-third to the master and crew, will be 
a proper allowance. Of the third awarded to the crew, $50 will go 
to the master, and the rest should be apportioned among the master 
and crew, in proportion to their wage bill. 

The value of the government property destroyed was $12,856.60, to 
which should be added the $1,000 above allowed for saving the other 
government property. 

The Transportation lost two scows. They were alike, except that 
one was 9 years old; and the other 10. The évidence shows that a 
new scow, similar to those burned, would hâve been worth, at the 
time of the fire, $7,250. If the usual allowance of 5 per cent, each 
year ofï the value at the beginning of that year for dépréciation be 
made, it will make the value of the nine year old scow, on the day it 
was destroyed, $4,568.95, and of the ten year old scow, $4,340.06, or 
a total of $8,909.01. For their hulls, $400 bas been oflfered. The net 
loss to the Transportation was therefore $8,509.01. 

For compensation, therefore, the Transportation is entitled to look 
to the Raymond and to the Standard, as is the government for the 
value of its property destroyed, plus the $1,000 salvage it is required 
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to pay, or $22,365.61 in ail. Interest on the salvage award should run 
from the date o£ the decree, and on the other sums from the day of 
the fire. 

[4] The question most strenuously contested, and upon whlch a re- 
hearing has been had, is as to what are the rights, as between them- 
selves, of the Raymond and the Standard? Is either primarily re- 
sponsible and liable to the other, and, if so, which? The Raymond 
daims that the fàre, or its disastrous conséquences, were the resuit of 
the négligence of the Standard in permitting naptha distillate from 
the Barstow to escape into the harbor. The testimony leaves it at 
least doubtful whether there was any such escape, and, if there was, 
it altogether fails to show that it was attributable to any lack of care 
on the Standard's part. 

Ordinarily this conclusion would close the controversy. Not so 
hère, for the Raymond asserts that before the work began the Stand- 
ard agreed to answer for any damage to person or property which 
might occur in the course of its doing. This contention is based upon 
the construction put by the Raymond upon an express term of the 
contract between it and the Standard; that construction being, as it 
says, the only one possible, in view of the gênerai scheme and purpose 
of the bargain. 

An analysis of the agreement shows that the Standard hired the ex- 
périence, skill, and gênerai executive organization of the Raymond, 
to organize, direct, and oversee, subject to the instructions of the 
Standard, the doing of the work for which the Standard was to pay. 
The Raymond was to receive 121/^ per cent, on the cost of the work, 
with a provision that its fee should not exceed $20,000. In return, 
the Raymond was to furnish, at its New York office, the services of 
its executive officers. For practically everything else the Standard 
was to pay. Some specified heavy tools and machines were to be hired 
from the Raymond at a per diem rental. The other costs to be borne 
by the Standard were enumerated in great détail. In short, as the con- 
tract itself déclares, the Raymond was employed to do the work as the 
agent of the Standard, and at the latter's charge. The cost of insur- 
ance and other expenses incurred in connection with any accident or 
damage to person or property was expressly mentioned among the 
things for which the Standard was to pay, and the same point was 
further emphasized by the déclaration of the Raymond, in its letter 
confirming the acceptance of the contract: 

"That any expense Incurred in connection with any accident or damage 
done upon person or property, not covered by insurance, shall be considered a 
part of the cost ol the work, but no fee shall be paid to the contractor on this 
cost." 

It is easy to conceive of accidents which are not the resuit of the 
négligence of any one, but after ail they are few as compared with the 
number of those which happen because some one has done that which 
he ought not to hâve done, or has left undone that which he ought to 
hâve done. 

The parties to this contract were aware that it was highly probable 
that in the doing of the work there would be accidents, damaging life. 
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limb, or estate. They knew that most of them would be the resiilt of 
Gareiessess of some one employed by the Raymond. There could hâve 
been no question that, if the work was to be done at reasonable cost, 
the Raymond would hâve to use every day people of about the average 
of care and skill, and that some of them, at some time or other, would 
be careless, and once in a while would hurt somebody or something. 
The damage thus done, no matter who paid for it, would be as much 
a part of the cost of the work a.s were the sums paid for labor, fuel, 
or tools. The undertaking by the Standard to assume liability for 
such damage was of a pièce with the whole scheme of the bargain it 
was making. It was alive to the possible danger it was running, and 
for its at least partial protection reserved the fight to demand the dis- 
charge from the work, of any particular employé of the Raymond, 
although generally speaking, the right of hiring and firing, to use the 
modem vernacular, was lef t to the latter. Moreover, on 10 days' no- 
tice the Standard might stop the work altogether. 

It is asked : Will the law permit any one to contract himself out of 
the conséquences of his own négligence? That he may not is a salu- 
tary doctrine, and one not lightly to be tampered with. Very likely 
it is true that one may not bargain in advance that he may be as care- 
less as he pleases, and not be answerable for the harm he does. He 
must always use ordinary care. If he is employed because he holds 
himself out as having spécial skill, it may be that no language which 
falls short of a clear disclaimer that he has it will excuse his failure 
to exercise it. 

A corporation cannot act, except through some human agent, and 
it may be it will not be permitted to stipulate that such of those agents 
as actually direct and manage its opérations may be careless in so do- 
ing, without making it liable. If individuals or corporations are car- 
rying on some public service business, or are otherwise so situated that 
others are not in a position to deal with them on an equal footing, pub- 
lic policy may well forbid their exempting themselves from the con- 
séquences of the carelessness of those whom they may employ. 

But, assuming ail this to be true, does it follow that there is any 
reason why it should not be held that the Standard is bound by the 
agreement it made ? What did it ask from the Raymond, and what did 
the Raymond undertake to give? Obviously, careful and skillful use 
by its executive officers of its spécial knowledge, organization, and ex- 
périence in the doing of this kind of work, and that was ail. It, of 
course, was bound to exercise due care in selecting the numerous 
workmen whom it was to choose and hire, and whom the Standard 
was to pay, but it is not easy to see anything in the kind of agreement 
made, or in the relation of the parties to each other, which gives the 
public any interest in asserting that one, rather than the other, shall 
insure the persistent carefulness of the men so chosen. 

There was no attempt to show any lack of care in the employment 
of the fireman whose négligence caused the disaster. It was true that 
the Standard had the right to give such instructions as it saw fit for 
the management of the work. It may well be, if any such instructions 
had been given, and the executive officers of the Raymond had failed 
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to do their best to carry them out, the Raymond would hâve been lî- 
able for the conséquences, in spite of the Standard's undertaking to 
pay for accidents. 

It is established that the Standard told the Raymond that the ashes 
should be thoroughly wetted down. The officiais of the Raymond, 
and its foreman on the job, repeated and emphasized this order. 
There is no reason to suppose the fireman who started the fire did not 
suppose the shovelful which did the harm had been sufficiently drench- 
ed with water. He simply assumed the wetting had been thorough, 
without making sure that it was. That is precisely the kind of human 
shortcoming of which most individuals are Hkely to be guilty some- 
time or other, when ordinary men are employed at ordinary wages. 
The Raymond permitted the dangerous practice of throwing ashes 
into the oil bearing waters. The Standard knew and apparently ap- 
proved. There was no willful disobedience by anybody of the Stand- 
ard's order's. In carrying them out, there was no lack of care on the 
part of the executive officers, or even of the foreman of the Raymond. 
There was carelessness on the part of the fireman, who did not thor- 
oughly extinguish every spark in the ashes, but, if what already bas 
been said is sound, the Standard had assumed liability for the con- 
séquences of such kinds of négligence on the part of the ordinary em- 
ployés on the work. There was a chance that throwing ashes into the 
harbor would do a great deal of harm. It was, perhaps, a small 
chance. The cost of otherwise disposing of them might hâve been ap- 
préciable. It was a risk which both parties took in order to keep down 
trouble and expense, a saving which inured almost entirely to the ben- 
efit of the Standard. 

From what has been said, it foUows that the decree should be so 
drawn as to make the Standard, as between itself and the Raymond, 
primarily liable. 



CABMEN V. FOX FILM CORPORATION et al. 
(District Court, S. D. New York. June 30, 1919.) 

1. CONTRACTS <S=2 CAPACITT TO CONTEACT— L.AW GOVEBNING. 

The law of the state where a contract is executed applies In determln 
Ing the capacity of the parties to contract. 

2. Infants ©=47, 58(1) — Contbact for Services— Disaffirmance. 

Under New York Domestlc Relations Law, § 2, a contract by a female 
Infant for her services Is not void, but voidable at her élection, within 
a reasonable time after reaching majority. 

3. Torts <®=9l2 — Interférence with Pubfokmance of Oonteact. 

If one mallciously interfères with a contract between two persons and 
induces one of them to break the contract to the Injury of the other, the 
Injured party may maintain an action against the wrongdoer, and where 
the act was intentional malice in law wlll be Inferred. 

4. Injunction ^=63 — Bestrainino Interférence with Contract. 

A suit In equity may be maintained to restrain inducing breach of a 
contract by which défendant seeks to profit. 

^saFor other cases see same toplo & KBT-NUMBER In ail Key-Numbered Dlgests & Indexes 
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6. IMasteb and Servant «©='341 — Inducing Beeach of Contbact of Emplot- 
meniv-Damages. 

The measure of damages recoverable for inducing breach of a contract 
of employment of a moving picture actress Is ttie salary complainant 
wculd hâve earned but for sucli interférence. 

In Equity. Suit by Jewel Carmen against the Fox Film Corporation 
and the William Fox Vaudeville Company. Decree for complainant. 

On the 31st of July, 1917, the plaintifC, an actress vvho performed with con- 
sidérable success in motion pictures, contracted wlth the William Fox Vaude- 
ville Company for her services for a period of two years commencing on the 
17th of October, 1917, at $100 per week. The contract recites employment ft,r 
a period of six months, with the option to the défendant vaudeville company, 
to employ her further for six months and until the employment extended over 
a period of two years, at stipulated compensation. The contract recites, 
among other things, that "the services of the party of the second part herein 
contracted for, are of an unique, peculiar and extraordinary nature and of 
great value to the party of the flrst part, and that the talents and services 
of the party of the second part cannot be replaeed by the party of the flrst 
part, and that the party of the second part wlU dévote ail of her time and at- 
tention exclusively to the employment herein described. • * * " 

On the same day, a second contract was entered into, to begin on the 17tli 
of October, 1919, at ?175 per week, which was made with the Pox Film Cor- 
poration. It contained the same provisions as the flrst contract referred to, 
exceptlng that it extended over a différent period of time. It was the pur-' 
pose of the contraeting parties to provide employment for four years. It 
appears that a contract of employment, for more than two years, is void un- 
der the California law, and it is conceded that this was the reason for mak- 
ing two contracta, one with each défendant, and one of which extended be- 
yond the period of two years from the date of the contract. The contracts 
were made, exeeuted, and delivered in New York. The plaintiff was not of 
âge at the time of the exécution of the contracts, and did not reach her ma- 
jority until July 13, 1918. On July 15, 1918, as was her right, she disafBrmed 
the contracts, sending a notice to the Fox Film Corporation and the William 
Fox Vaudeville Company, which were duly recelved. 

In February, 1918, she entered negotiations with another motion picture 
producer, Ftank A. Keeney, and on March 28, 1918, engaged her services to 
hegin on July 15, 1918. In April, 1918, Mr. Fox, who is the président of both 
the défendant corporations wrotc to Mr. Keeney, advising him that she was 
under contract with hls companies and could not legally contract with the 
Frank A. Keeney Pictures Corporation. There was a conférence and nego- 
tiations between the défendants and the Keeney Picture Corporation, ail with 
the vlew of endeavoring to dissuade Keeney from carrying out his contract 
with the plaintiff. Défendants took the position that the contracts were ex- 
eeuted in California, and were therefore California contracts, and that the 
plaintifC was bound to perform because under the statutes of California, at 
18, a young woman becomes of âge, and has the capacity to make a valld and 
binding contract. 

On August 30, 1918, Keeney. secured an afladavlt from the plaintifC, in which 
she afflrmed that the contracts were exeeuted in New York. In Septeml>er, 
1918, Keeney featured the plaintiff In advertisements, in a leading motion 
picture trade paper. In September, 1918, the défendant, William Fox Vaude- 
ville Company, contracted wlth Frank A. Keeney and the Frank A. Keeney 
Plctuïes Corporation, indemnlfying Keeney and the Frank A. Keeney Pic- 
tures Corporation from loss by reason of thelr refusai to carry out the terms 
of the Keeney contract with the plaintiff. The agreement récites that the 
défendant William Fox Vaudeville Company did engage the services of th« 
plaintiff to pose In motion pictures, that she agreed to do so, and was actually 
doing so in the performance of her contract, but that the plaintiff claimed 
the right to abrogate the contract because of her infancy, and signifled her 

^ssFor otber casas see same toplc & KEY-NUMBER in ail Key-Numbered Dlgests & Indexe* 
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Intention so to do ; that the défendants "reslst her right so to do, and claimed 
the équitable rlght to enforce the performance of the contract of the said 
Jewel Carmen, and did glve notice of Its Intention so to do to the parties of 
the second and third part, and dld notify the parties of the second and third 
part that It would protect its right by proper suit in equlty." And, further, 
"The party of the flrst part has requested the party of the second part to re- 
frain from permitting the said Jewel Carmen to render her services under the 
contract between the party of the third part and the said Jewel Carmen, so 
that an adjudication of the rights of ail the parties involved may be had." 

After this contract was executed, Fïank A. Keeney and the Frank A. Keen- 
ey Pictures Corporation refused to employ the plaintifC. 

In this action, the plaintifif seeks to hâve it judicially determined that the 
contracts with the défendants are void, having been disaffirmed by her with 
reasonable diligence after she reached her majority. l'tirther, that each of 
the défendants, tlieir officers and agents, be enjoined and restrained perpet- 
ually from publlshlng or clrculating any assertion, représentation, or state- 
ment, direct or indirect, that the plaintifC Is under contract with the défend- 
ants or either of them by reason of said contracts, and that the défendants 
be restrained from interfering or intermeddling with the plaintiff in foUow- 
ing her profession or calling, and partieularly from interfering or intermed- 
dling or preventing the plaintifC from enforcing her rights under the con- 
tract with the E^ank A. Keeney Pictures Corporation. 

The défendants hâve not instituted any action to détermine the right of 
the parties to thèse contracts. 

Nathan Burkan, of New York City, for plaintiff. 
Saul E. Rogers, of New York City, for défendants. 

M ANTON, Circuit Judge (after stating the facts as above). [1] 
The admission in the answer, by failure to deny, established that the 
contracts (Exhibits 1 and 2) were signed, executed, and deHvered in 
New York, and therefore the rule of law is applicable that the New 
York Law controls. The law of the state of New York applies, not 
only to the matters pertaining to the exécution, interprétation, and 
validity of the contract, but also it appHes in determining the capacity 
of the parties to contract. Scudder v. Bank, 91 U. S. 406, 23 t- 
Ed. 245 ; Pritchard v. Norton, 106 U. S. 124, 1 Sup. Ct. 102, 27 h. 
Ed. 104; Brown v. American Finance Co. (C. C.) 31 Fed. 516; 
Shuenf eldt v. Junkermann (C. C.) 20 Fed. 357 ; Netherwood v. Ray- 
mer (D. C.) 253 Fed. 515. 

[2] The testimony taken by déposition establishes (and it is no 
way controverted) that the plaintiff became of âge on July 13, 1918. 
Plaintiff rescinded the contracts with the two défendants by letters, 
which are sufficient in indicating her désire to disaffirm the contracts. 
This she might do, for while the contracts were not absolutely void, 
they were voidable at her élection. International Text-Book Co. v. 
Connelly, 206 N. Y. 194, 99 N. E. 722, 42 L. R. A. (N. S.) 1115. 
This rule applies to a female as well as a maie infant. Section 2, 
New York Domestic Relations Law (Consol. Laws, c. 14) ; Matter of 
Farley, 213 N. Y. 18, 106 N. E. 756, L. R. A. 1916D, 816, Ann. Cas. 
1916C, 494. The plaintiff could negotiate or even contract for serv- 
ices with another before she reached the âge of 21 on July 13, 1918, 
and this she did. and since she has not disaffirmed it, the contract with 
Keeney is binding. 

[Sj rhe contract of the 19th of September, 1918, and the negotia- 
tions between the William Fox Vaudeville Company and Frank A. 
258 F.— 45 
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Keeney and the Frank A. Keeney Pictures Corporation, and the nego- 
tiations and correspondence prior to the exécution of this contract, 
established beyond controversy that the défendants, acting through 
Mr. Fox, procured the breaching of the Keeney contract with the 
plaintiff. This was a clear violation of the plaintiflE's légal rights. 
She was a star, and had unique capabilities as a motion picture actress. 
Indeed, the parties acknowledged this in the terms of the contract. 
It is not necessary that actual malice in the sensé of personal ill will 
or animosity should exist to afFord to the plaintiff équitable relief. 
Bitterman v. L. & N. R. Co., 207 U. S. 205, 28 Sup. Ct. 91, 52 
L. Ed. 171, 12 Ann. Cas. 693. If one maliciously interfères with 
a contract between two persons, and induces one of them to break 
the contract to the injury of the other, the injured party can main- 
tain an action against the wrongdoer. Angle v. Chicago R. Co., 151 
U. S. 1, 14 Sup. Ct. 240, 38 L. Ed. 55. That the défendants acted 
intentionally is proven beyond dispute. The mère fact that they 
may hâve thought they had an équitable or légal right so to do is 
not an answer to an équitable action if they were wrong in this 
judgment. To do intentionally that which is calculated in the ordinary 
course of events to damage and which, in fact, does damage another 
person in his property or trade, is malicious in the law, and is ac- 
tionable if it is done without just cause or excuse. Hitchman Co. v. 
Mitchell, etc., 245 U. S. 229, 38 Sup. Ct. 65, 62 L,. Ed. 260, L. R. A. 
1918C, 497, Ann. Cas. 1918B, 461. 

In Automobile Ins. Co. v. Guaranty Securities Corp. (D. C.) 240 
Fed. 222, it was said : 

"The Circuit Court of Appeals of this circuit has reeently expressed Its 
opinion In the case of American Maltlng'Co. t. Keltel, 209 Fed. 351, 126 C. 
0. A. 277, to the eflfect that It is a tort for A. to persuade B. to break his con- 
tract with C, and that the fédéral courts bave in numerous cases issued in- 
junetlons to prevent the breach of contracts, even though they are ordinary 
business contracts Involvlng no employment or other distinctly personal re- 
lation." 

Judge Rogers there said : 

"We falled to dlscover any satlsfactory distinction between an attempt 
to Induce employés to break a contract of employment and an attempt to 
Induce customers to break their business contracts for the purchase or sale 
of goods." 

[4] The right to proceed in equity to restrain inducing the breach 
of contract has been recognized (American Co. v. Keitel, 209 Fed. 
351, 126 C. C. A. 277), and a court of equity will interfère if one is 
seeking profit by procuring the breach of any confidential relation by 
an employer. Asso. Press v. Internatl. News Service, 245 Fed. 244, 
157 C. C. A. 436, affirmed Internatl. News Service v. Asso. Press, 
248 U. S. 215, 39 Sup. Ct. 68. 

[5] The plaintiff had a right to practice her profession or calling. 
In addition to the money compensation under the Keeney contract, 
she had the benefits accruing to her of advertising and expérience. 
What may come to her by way of added réputation because of ful- 
filling this contract was hçrs. It is proper for the plaintiff to ap- 
peal to a court of equity tù hâve determined the validity of the con- 
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tracts which she has disaffirmed after reaching her majority, and 
since the défendants hâve threatened and were actually asserting that 
their contracts for her unique services vv^ere still binding and in force, 
she was entitled to hâve them restrained from continuing such rep- 
résentations. Atlas Underwear Co. v. Cooper Underwear Co. (D'. G.) 
210 Fed. 347; Mutual Life Ins. Co. v. Pearson (C. C.) 114 Fed. 395.. 

She has sufïered damages and the measure of her damages is the 
loss of salary which she sustained by reason of her inability to carry 
out the Keeney contract. But for the défendants' interférence, she 
vifould hâve earned such salary as the contract provided. Angle v. 
Chicago, etc., Ry. Co., 151 U. S. 1, 14 Sup. Ct. 240, 38 L. Ed. 55 ; 
Miles Médical Co. v. Park, 220 U. S. 373, 31 Sup. Ct. 376, 55 L,. Ed. 
502. 

A decree may be presented accordingly. 



CK)MMONWEALTH & DOMINION LINE, I/lmlted, v. SEABOAED TRANSP. 

CO. 

(District Court, D. Massachusetts. July 1, 1919.) 

No. 1674. 

1. CoixisioN <g=»90 — "Naebow Channel" — Vinetard Sound. 

Vineyard Sound, at the point of a collision at nlght, where as dellmlt- 
ed by the red sectors, It is about seven-eighths of a mile wide, held a 
"narrow channel" within article 25, International Rules, Act Aug. 19, 
1890 (Comp. St. § 7864). 

[Ed. Note. — For other définitions, see Words and Phrases, Second Sé- 
ries, Narrow Channel.] 

2. Collision ©=104 — Violation or Bxtles— Peesumption of Fault. 

The presumption of fault against a vessel by her violation of the stat- 
utory rule by being on the wrong side of a narrow channel is not eonclu- 
slve, and she may be exonerated where the other vessel Is seasonably ap- 
prised of her intention to stay there and might hâve avoided collision by 
proper navigation. 

3. Collision <S=57 — Tug with Tow— Unnecessabilt Long Tow. 

A tug does not acquire anything In the nature of privilège against oth- 
er vessels by talîing on an unnecessarlly long tow. 

4. Collision ®=»95(7) — Meeting Steamship and Tow— Mutual Faults. 

A collision in Vineyard Sound at night between a tug with a long tow 
and a meeting steamship held due to faults of both vessels, the tug for 
being on the wrong side of the channel and approaching such side and 
perslsting in such course after seeing the steamer without warnlng her, 
and the steamship being in fault for proceeding at full speed although 
uncertaln as to the course of tug. 

In Admiralty. Suit for collision by the Commonwealth & Dominion 
Line, Limited, owner of the steamship Port Hunter, against the Sea- 
board Transportation Company, owner of the tug Covington. Decree 
dividing damages. 

Putnam, Putnam & Bell and Lord, Day & Lord, ail of New York 
City, for libelant. 

Blodgett, Jones, Burnham & Bingham, of Boston, Mass., for re 
spondent. 

^ssFor other cases see same topio & KEY-NUMBER In ail Key-Numbered Dlgests & Indexes 
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MORTON, District Judge. This suit arises out of a collision be- 
tween the steamship Port Hunter, a large freighter, and the tug Cov- 
ington, which took place in Vineyard Sound about 1 :45 a. m. on 
Noveniber 2, 1918. The Port Hunter was so injured that she was 
beached on Hedge Fence shoal to prevent sinking and will probably 
be a total loss. She was valued at about $700,000. The value of 
the tug and her pending freight is, by agreement, $100,000, to which 
sum the liability of the respondent has been limited. 

The Port Hunter, fully loaded, was on passage frora Boston to 
New York to join a convoy. She reached Hedge Fence light vessel, 
near the eastern end of Vineyard Sound, at about 1 :30 a. m., and left 
it about 1,000 feet on her starboard side. Changing course slightly 
to the north, she proceeded up the Sound. Her speed was about 10 
knots through the water, and, the tide being 2 knots in her favor, 
about 12 knots over the ground. Her lights were properly set and 
burning. The night was clear, moonless, and star lit, with a mod- 
erate northwesterfy breeze, and not much sea. The set of the tide in 
the lower part of the Sound was almost directly with the steamer. 
Farther to the west it draws towards West Chop and the Middle 
Ground Shoal. 

The Covington was bound east with two loaded barges in tow. Her 
course, according to her testimony, had taken her well up toward 
the buoys off Nobska, and she had left them about 1,200 feet on her 
port side when she made the tum toward the southeast to go down the 
Sound. The hawsers Connecting the tow aggregated about 1,950 feet 
in length, and the complète tow was nearly half a mile long. There 
was no necessity for any such length. It might hâve been shortened 
half, if not two-thirds, without disadvantage, except possibly a slight 
réduction in speed. After making the turn, the tug kept well over 
towards the red sector of Nobska light and proceeded on a course about 
east southeast, making about three knots per hour over the ground. 
She was nearly abreast West Chop when the steamer rounded Hedge 
Fence light vessel, as above described, about 5 miles distant. Shortly 
thereafter, each vessel, according to her own testimony, discovered the 
other; and, for a distance of at least 3 miles as they approached, 
each had the other under continuous observation. Up to this point 
there is no great controversy as to the facts. Beyond it, as is not un- 
common in collision cases, there is irreconcilable conflict between the 
testimony offered for the steamer and that for the tug. 

[1] The weightiest allégation of fault against the tug is that Vine- 
yard Sound at the place of collision is a narrow channel within ar- 
ticle 25 of the Inland and International Rules (Act Aug. 19, 1890, 
c. 802, § 1, 26 Stat. 327 [Comp. St. ,§ 7864]), and that she was pro- 
ceeding upon her wrong side of it. 

The navigable width of the Sound at the place of collision is about 
a mile and a quarter. At night both sides are delimited by red sec- 
tors from West Chop lighthouse on the south and Nobska on the 
north. Between thèse red sectors there was, at the place of collision, 
about seven-eighths of a mile. Farther down near Hedge Fence light- 
ship there is a distance between them of about half a mile. It would 
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not be prudent navigation at night te go into the red sectors, al- 
though a pilot well acquainted with those waters might go into the 
"tinged" line. The tinges would add sHghtly to'the widths jtist stat- 
ed, but not enough to effect the présent question. The length of this 
part of Vineyard Sound from abreast West Chop to Hedge Fence 
lightship is about five miles. There can be no doubt that navigation 
in it is restricted by dangers on both sides. The practical difficulties 
which the respondent suggests in applying the narrow channel rule, 
viz., the approach from the open océan, the strong tidal currents, the 
existence of harbors into v^rhich vessels might be tuming, and so forth, 
are not peculiar to this waterway and are found on many bodies of 
water which hâve been held to be narrow channels. The narrow chan- 
nel rule has its advantages and disadvantages, and the aim of the 
courts is to apply it to waters where the advantages preponderate. 
Where navigation is constricted into a stream of traffic, it is, generally 
speaking, advisable to apply the rule. In The Alfred W. Booth 
(D. C.) 127 Fed. 453, Judge Holt has made an interesting review of 
well-known waterways which hâve been held narrow channels. 

In The Edda, 173 Fed. 436, 97 C. C. A. 638, the place where this 
collision occurred was regarded by both parties and by the court as 
a narrow channel to which article 25 applied. On ail the évidence 
I find and rule that Vineyard Sound at the place of collision was a 
"narrow channel" within the meaning of article 25 of the Inland and 
International Rules. 

[2] There is no doubt that the tug was near the Nobska sector, 
well over on her wrong side of the channel, where she had no right 
to be as against an approaching vessel. Being there, instead of giv- 
ing way, she actively adhered to her position. She was, according 
to her own évidence, headed slightly toward her port side of the chan- 
nel and was progressing in that direction; and she continued to hold 
that course after the Port Hunter's lights had become visible to her. 

This was a direct violation of article 25 and a statutory fault 
which throws upon the tug the burden of showing that it unques- 
tionably did not enter into the collision. The presumption of fault 
from a violation of statute is not conclusive; the burden of proof 
which it throws upon the ofïending vessel, though heavy, may be met. 
A vessel may be so established in her course on the wrong side of a 
narrow channel, and may so clearly and seasonably indicate to an 
approaching vessel her intention to stay there, that, if the other 
vessel hâve ample opportunity to size up the situation and avoid her, 
and does not do so, but brings about a collision through her own 
négligence, the statutory violation is regarded as a mère condition, 
and the accident as due whoUy to the négligence of the vessel which 
failed to avoid it when she had a clear chance to do so by the ex- 
ercise of reasonable care. The Clara & Reliance, 55 Fed. 1021, 5 
C. C. A. 390. 

Such severe requirements for exculpation can, however, but sel- 
dom be met. If the approaching vessel acted not unreasonably on 
the assumption that the other vessel would give way and maneuvered 
accordingly, or was confused and embarrassed by the other vessel 
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holding to îts wrongful course, exculpatîon is not made eut. The 
décisions collected in a footnote ^ indicate how reluctant courts hâve 
been to exonerate vessels violating statutory rules of navigation. This 
tendency seems sound and to apply with peculiar force to violations 
of the rule in question. Marsden, ColUsions at Sea (6th Ed.) p. 441. 
The conditions of modem traffic both on sea and on land are em- 
phasizing the importance of the right-hand rule. "The Golden Rule 
of navigation is to keep to the right." Haynes, Rule of the Road 
at Sea (2d Ed.) p. 71. 

[3] The Covington had taken her port side of the channel, be- 
cause, with her long tow, it was to her advantage to do so; but this 
advantage was not a necessity. Even with her tow as long as it was, 
and notwithstanding the southerly set of the tide, she could hâve gone 
safely on her starboard side of the channel, and by shortening the 
tow she could hâve gone well over towards the other edge. What- 
ever may be the law in the Fourth circuit, it has never been estab- 
lished in this circuit that a tug acquires anything in the nature of 
privilège against other vessels by taking on an unnecessarily long 
tow. 

[4] On the tug's own testimony, she gave no indication to the 
steamer that she intended not to give way until just before the steam- 
er made her sudden turn to starboard. The vessels were then so 
close together as to be almost in extremis. If the tug had given her 
two-blast signal when they were far apart, and when the steamer 
still had ample opportunity so to maneuver as to avoid the tug, the 
case would be very différent. Whether the évidence for the tug be 
accepted and the collision be regarded as the resuit of a sudden, 
confused movement of the steamer across the tug's bow, or whether 
the steamer's évidence be accepted and the coUision be regarded as 
the resuit of an effort by the tug to hold her course across the steam- 
er's path in violation both of article 25 and of article 19 (Comp. St. 
§ 7858), the resuit seems to me the same. The steamer was not try- 
ing to wreck herself or to sink the tug; she was trying in good faith 
to avoid collision; and for that purpose went to starboard. Her 
movement was caused by the persistence of the tug in holding a 
course which it had no right to take, and in failing seasonably to 
make clear to the steamer its intention so to do. 

On ail the évidence I find and rule that the Covington was at fault 
for being on her wrong side of a narrow channel, and that she has 
failed to establish that such fault did not enter into the accident. 

As to whether the steamer was also at fault: On her own évi- 
dence she held her course and her speed of about 12 knots towards 
an approaching vessel whose sidelights she had not yet made out, 
until she had come so close to the other vessel that immediately upon 
the discovery of the green sidelight the situation was an emergency. 

1 Footnote: The Vlctory, 168 U. S. 410, 18 Sup. Ct 149, 42 L. Ed. 519; The 
Vanderbllt, 6 Wall. 225, 18 L. Ed. 823 ; The Bay State, Fed. Cas. No. 1,149, 
3 Blatchf. 48; The Marcia Tribou, Fed. Cas. No. 9,062, 2 Spr. 17; Occidental, 
etc., S. S. Co. V. Smith, 74 Fed. 261, 20 C. C. A. 419 (O. C. A. 9th Clr.) ; The 
MlUigan (D. C.) 12 Fed. 338 ; Green v. The Helen (D. O.) 1 Fed. 916. 
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This the steamer ought not to hâve donc. The facts that she was 
well over on her right side of the channel and had the right of way, 
and perhaps assumed that the other vessel would yield, do not jus- 
tify her in getting into such close quarters at such speed with an 
approaching vessel of whose course she was uncertain. Judge Bene- 
dict took a similar view of a somewhat similar situation in The 
Austin, Fed. Cas. No. 663, 3 Ben. 11. Upon ail the évidence I find 
and rule that the steamer was at fault for approaching tpo closely and 
at too high speed a vessel whose sidelights and course she had not 
made out. 

Thèse findings are sufficient to dispose of the case. In view of 
the possibility of appeal, I ought perhaps to add — as I saw many wit- 
nesses — that in my opinion the Port Hunter's course from the light- 
ship probably was such that both her sidelights were visible to the 
tug at the time when the latter gave her two-blast signal, and that 
at ail times after rounding the lightship the steamer had the tug over 
her port bow, as she says. In the irreconcilable conflict of testimony, 
I am led to thèse conclusions largely by my inferences from the clear- 
ly established facts. The place of collision is not greatly in dispute. 
It was not far from the northerly end of the smaller mark which 
McCollum (mate of the tug) placed upon the chart; i. e., it was far 
over on the steamer's right side of the channel. Nobody testifîes 
that the Port Hunter ever changed course to port after rounding the 
lightship. Her witnesses say she made two slight déviations to star- 
board. Whether she did so, or whether she went straight to the 
place where she made her last turn, makes little différence. Her 
red light would hâve been visible to the tug. It is difficult, if not 
impossible, to give the steamer any course from Hedge Fence light- 
ship that would close her red light to the tug, except upon the as- 
sumption that she went a long distance to starboard on her last swing. 
It seems highly improbable that a vessel with wide clearance from an 
approaching vessel on her right and plenty of room on her left would 
turn short across the bow of the on-coming vessel, as the tug's wit- 
nesses say the steamer did — in which they are contradicted by the 
witnesses for the steamer. The tug's lookout was away from his 
post during critical minutes preceding the collision, and the men on 
the barges were under no responsibility for the navigation of the tug. 
The last movement of the steamer undoubtedly carried her some- 
what to starboard of her previous course; but I do not think that 
the distance was as great as the Covington contends, because I think 
that the vessels were pretty close together when the movement began. 
This is strongly indicated by the testimony of the engineer of the 
tug, who says that from 30 seconds to a minute elapsed between the 
reverse signal and the shock of the collision. The reverse signal was 
given as soon as the steamer's movement was observed on the tug. 
The engineer, not being on deck and his attention not being dis- 
tracted by the impending collision, was much better placed to judge 
time correctly than the witnesses on deck. AU agrée that it is ex- 
tremely difficult to judge distance on the water at night with ac- 
curacy. If the two vessels were on crossing courses and close to- 
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gether, ît is by no means impossible for them to hâve collided as they 
did upon a turn to starboard by the steamer. 

The two-blast signal was given by the tug under article 18 (Act 
June 7, 1897, c. 4, § 1, 30 Stat. 100 [Comp. St. § 7892]), according to 
which it ought not to hâve been sounded uniess both sidelights of 
the approaching vessel were visible. This is an indication — and I 
think a strong one — that McCollum saw both the steamer's side- 
lights, and was holding his course and leaving the other vessel to do 
the maneuverihg to avoid collision. It is in keeping with his con- 
duct in not shortening the tow as he entered this narrovv, frequented, 
and dangerous waterway. Since the abolition of the régulation re- 
stricting the length of tows, unlimited length is not illégal; but the 
dangers which occasioned that régulation are still présent, and an un- 
necessarily long tow constitutes an avoidable menace to other vessels. 
I do not think that the pilot of the steamer was the worse for liquor 
before the collision. Whether the steamer could hâve cleared the 
barges if she had gone to port, instead of to starboard, is so un- 
certain that, considering the wide latitude of action permitted in an 
emergency, I am by no means prepared to hold that the hard aport 
order was at fault. 

The underlying cause of the collision appears to be that the night 
was so fine and the approaching vessels were so plainly visible to 
each other, and there was such ample room to clear each other. that 
the officers of neither had in mind any danger of collision, did not 
realize how close the courses of the vessels were bringing them, and 
took no steps to avoid collision until too late. 

Decree that each vessel was at fault and for divided damages. 



In re MOERIS & EICH. 

(District Court, D. Massachusetts. July 2, 1919.) 

No. 24442. 

1. Bankbuptct <g=»186(l) — Costs of Administbation— Allowance to Gên- 

erai. ASSI&NEE. 

The rule that a gênerai assignée wlU be allowed from the estate In 
bankruptcy for such expenses as were reasonably ineurred In the care 
and préservation of the property wlU be strlctly appUed as to expendi- 
tures made after the bankruptcy. 

2. Bankeuptcy <@=>186(1) — Claimb against Trustée— Expbnses oï Assignée. 

An assignée of a mercantile flrm held entltled to relmbursement from 
Its estate In bankruptcy for money paid employés In contlnuing the busi- 
ness until the appointment of a reeelver In bankruptcy, except so much 
as was paid to the bankrupts for thelr personal services. 

3. BANKBtrpTCY ®=186(1) — Claims against Trustée— Expenses of Assignée. 

An assignée of a mercantile firm héld entltled to allowanee of hia 
claim for rent paid, although after fillng of pétition In bankruptcy, where 
the reeelver succeeding contlnued to occupy the premises. 

4. Bankbuptct ®=>378 — Rejection of Offeb of Composition — Right to De- 

POSIT. 

Money obtained by bankrupts after flllng of pétition against them and 
deposited wlth an offer of composition does not belong to the estate, and 

^ssFor other cases see saine topic & KBY-NUMBBR in aU Key-Numberea Dlgests & Indexes 
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if the offer was made In good falth, although rejected for Insufflciency, 
should not be retained because the continuance of the business pending 
disposition of the offer resulted in loss to the creditors. 

In Bankruptcy. In the matter of Morris & Rice, bankrupts. On pé- 
titions for review of varions orders of référée. 
See, aiso, 246 Fed. 1021. 

Jacobs & Jacobs, of Boston, for petitioners. 

Swift, Friedman & Atherton, of Boston, Mass., for bankrupts. 

MORTON, District Judge. The varions pétitions for review in 
this case bring up: (1) Certain questions concerning the proper set- 
tlement of the account between the common-law assignée and the 
trustée in bankruptcy; (2) the proper compensation to be allowed to 
the assignée ; and (3) whether money deposited by the bankrupts under 
an oflfer of composition which was not confirmed should be returned to 
them. The facts are stated in the certificates of the learned référée. 
While the évidence on which he acted is reported, the facts on which 
the décision turns are for the most part not in dispute. 

Morris & Rice carried on a retail shop in Lawrence, selling shoes 
and clothing. On December 23, 1916, their shop was attached on 
mesne process, and a keeper was placed in charge. Prior to that, 
however, the bankrupts had realized that they were in financial diffi- 
culty, and under the advice of their counsel had turned over their re- 
ceipts to him, so that he had in his possession on the date of the at- 
tachment about $2,000. After the attachment and on the same date 
the bankrupts made a common-law assignment for creditors to Hayes. 
The attaching creditor refused to relinquish possession to Hayes, and 
the latter received nothing except the cash in the hands of the attor- 
ney, less $310, deducted by the attorney for his own services and dis- 
bursements. On December 28th an involuntary pétition in bank- 
ruptcy was filed on which adjudication later took place. On January 
2, 1917, a receiver was appointed by the bankruptcy court. Adjudi- 
cation was postponed, and on January 30, 1917, the bankrupts made 
an offer in composition, which, after some delay, was on April 23d 
disallowed after hearing, upon the ground that it was inadéquate. The 
offer required a deposit of $4,226.20, of which the receiver deposited 
$3,500 and each bankrupt $363.10. The referee'finds that the compo- 
sition proceedings and the delay in connection with them caused sub- 
stantial loss to the creditors. 

[ 1 ] The assignée did not turn over to the receiver the f und in his 
possession until March 2, 1917. He then turned over $1,759.75, hav- 
ing deducted $644.40 for expenses incurred by him. He has filed 
a pétition for compensation as assignée. The learned référée dis- 
allowed ail thèse payments except $83.24, and directed the assignée 
to turn over to the trustée $561.16 more. The référée allowed the 
assignée as compensation for services $75. 

The principles by which the account is to be settled are well estab- 
lished. The common-law assignée will be allowed for such expenses 
as were reasonably incurred in the care and préservation of the 
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property, and therefore inured to the benefit of the bankrupt estate. 
Randolph v. Scruggs, 190 U. S. 533, 23 Sup. Ct. 710, 47 L. Ed. 1165; 
In re Chase, 124 Fed. 753, 59 C. C. A. 629 (C. C. A. Ist Cir.). Before 
the pétition in bankruptcy is filed the rule will be leniently applied, 
and the assignée will be given the benefit of any fair doubt so long as 
he keeps within the powers conferred upon him in the instrument of 
assignment. But after bankruptcy proceedings hâve been institutcd, 
there is no reason why the rule should not be strictly applied and the 
assignée be compelled to establish that the payments with which he 
seeks to be credited did in fact benefit the estate. In re Karp (D. C. 
Mass.) 228 Fed. 798. 

As to the assignee's compensation: As the learned référée points 
out, the assignée never, strictly speaking, had possession of the goods 
in the store. He had no responsibility of any kind for its opération, 
except during the period from December 23d to January 4th, when 
the receiver took possession. I agrée with the learned ref eree's views 
on this matter ; and his report is confirmed. 

As to the cltarges in the assignee's account: The principal items 
in dispute are disbursements for pay roll and for rent. The assign- 
ment was made on the Saturday before Christmas. One of the 
bankrupts borrowed $178 to pay the pay roll for that week. This was 
donc on the assurance of the assignée that he would repay the mon- 
ey ; and he did so on January 6th. Of this $178, $60 went to the two 
bankrupts for services in the store during the week. The assignée 
also paid the pay roll of $130 for the next week ending December 
30th, of which $60 went to the bankrupts, and he paid $60 on ac- 
count of the pay roll for the week ending January 6th, during which 
(on January 4th) the receiver took charge. The receiver continued 
to operate the store at the same rental for several months, until after 
the failure of the ofïer in composition and the appointment of the trus- 
tée, by whom the business was wound up. 

AU the payments for wages above referred to were disallowed 
by the learned référée upon the ground that they had added nothing 
to the value of the estate and were not necessary for its préserva- 
tion. During the interval between December 23 and January 4, 1917, 
the attaching creditor was taking the proceeds of sales, and the 
assignée was paying the expenses ; but of course such proceeds, less 
the légal charges, eventually came to the trustée. 

The wages due to employés (other than the bankrupts) up to 
the time when bankruptcy proceedings were instituted would bave 
been entitled to priority. The assignée was justified in paying them up 
to and including December 28th. I think also that he was fairly jus- 
tified in keeping things in statu quo for a f ew days longer, and that for 
the sums paid as wages to employés up to the qualification of the 
receiver he should be credited. The learned référée was of opinion 
that as the opération of the business pending the ofifer in composition 
resulted in a loss of assets, such payments did not préserve or enhance 
the estate. Strictly speaking, that is true. But the assignée could 
not f oresee, and is not responsible for, the delay and the losses inci- 
dent to continued opération of the store by the receiver. Judging his 
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action by the facts then apparent, it seems to me he actéd feasônably 
in keeping the business going. 

[2] But I do not approve of his hiring as his employés the bank- 
rupts who had conveyed to him as common-law assignée. If such a 
practice is to be approved, it must be on a much stronger showing 
of necessity or advantage in doing so than was made out in this in- 
stance. I agrée with the îearned référée in disallowing the items paid 
to the bankrupts under the guise of wages. 

[3] As to the rent: The month's rent of $225 became due on De- 
cember 31st, three days after the bankruptcy pétition had been filed. 
The assignée paid it under a threat of immédiate éviction by the land- 
lord. It was not necessary for him to do so, because the holding ap- 
pears to hâve been under a written lease, and the receiver was entitled 
to a reasonable time in which to décide whether to affirm or disaffirm 

the lease. Gardner, Trustée, v. Gleason, 259 Fed. 755, C. C. A. 

(C. C. A. Ist Cir.) June 18, 1919. Eviction pending the applica- 
tion for the appointment of a receiver, and with nobody to represent 
the creditors, would hardly hâve been permitted. The receiver, after 
he came into control, continued to hire the same shop, and, so far as 
appears, at the same rent. In Re Hays, 181 Fed. 674, 104 C. C. A. 
656 (C. C. A. 6th Cir.), it was held that— 

"The assignée may not improperly be treated (with respect to the settle- 
ment of his accounts) as a quasi receiver during the pendency of the pro- 
ceedings for adjudication in bankruptcy." 

Applying this principle to the présent case, the assignée ought to 
be allowed his payment for rent. 

The two trips taken by the assignée to New York had nothing to 
do with the préservation or care of the estate. The référée properly 
disallowed that item. This disposes of the questions concerning the 
assignee's account and his pétition for services. 

[4] The remaining question relates to the pétitions of the bankrupts 
for the return to them of the sums deposited by them with the clerk 
under the ofïer in composition. The oflfer was pending for about 
three months before it was finally disallowed as insufficient and not 
for the best interests of the creditors. During this interval the shop 
was run by the receiver, and nothing substantial was donc in the way 
of liquidation ; and the assets were, as the leamed référée finds, dimin- 
ished by an amount greater than said deposits by the bankrupts. The 
Iearned référée held that as the stay in liquidation was at the request 
of the bankrupts and on account of their insufficient offer, they were 
chargeable with the resulting loss. He accordingly denied the péti- 
tions. 

The certificate and report do not state that the money deposited 
belonged to the bankrupts at the time when the pétition against them 
was filed, or was the proceeds of property then belonging to them. 
It is said by their counsel that it was not ; that the money was borrowed 
by them for the purpose of composition after the filing of the pétition ; 
and I assume that to be the fact. Nor is there any finding that the 
composition was ofïered in bad faith, or for the purpose of delay, or 
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that the final disposition of it was delayed either întentîonally or negli- 
gently by the bankrupts. 

Property acquired by a bankrupt after the filing of an involuntary 
pétition against him on which he is later adjudicated does not pass to 
the trustée. Collier on Bankruptcy (llth Ed.) P- 1116;. Remington on 
Bankruptcy (2d Ed.) § 1132 et seq. The deposits in question do not 
belong to the trustée; and he is not entitled to them unless the bank- 
rupts are chargeable with the loss to creditors caused by the offer in 
composition. 

There is no statutory authority for such a charge, unless it be f ound 
in Bankruptcy Act July 1, 1898, c. 541, § 12b, 30 Stat. 549 (Comp. 
St. § 95%), which provides that the bankrupts shall deposit "the mon- 
ey necessary to pay * * * the cost of proceedings." The deposit 
is to be "subject to the order of the judge." "Costs" hâve generally 
been understood to be the statutory fées, and such other expenses 
as hâve been incurred in the case, e. g., master's fées. They do not 
include a loss to creditors caused by delay in converting the assets into 
cash. Nor do I think that without statutory authority there is power 
to put such loss upon the bankrupt personally and charge it against 
property of his, not afïected by the bankruptcy, which happens to 
be within the control of the court, unless he acts in bad faith towards 
his creditors. Offers in composition are expressly authorized by the 
act; and, speaking generally, loss due to delay necessarily incident 
to légal proceedings is damnum absque injuria. If to retain the prop- 
erty pending the offer threatens loss to creditors, they can move for 
an order directing the receiver to sell out at once unless the bankrupt 
furnishes security for their protection. No such steps were taken 
in this case. In the Wiener Case (D. C.) 215 Fed. 278, and (D. C.) 217 
Fed. 173, relied on by the trustée, the bankrupt was permitted to 
withdraw his offer; and in thè Miller Case (D. C.) 243 Fed. 242, 40 
Am. Bankr. Rep. 155, the practice is said to be to require security from 
the bankrupt as above suggested. 

While the making of an insufficient offer, coupled with intentional 
or unnecessary delay in pressing it, was évidence of bad faith on 
the part of the bankrupts, there is no finding of bad faith or inten- 
tional delay by them. The findings in the certificate are not attacked 
by the trustée. Upon them I am of opinion that the bankrupts were 
entitled to a return of the deposits. 

Ordered accordingly. 



THE FERM. 

(District Court, S. D. Alabama. July 12, 1919.) 

No. 1T18. 

Sai-vage <g=»34 — Bescue or Watbe-Logged Steamship — Compensatiow. 

Services rendered by an océan tug in towing a lumber-laden steamship, 
which was water-logged and helpless in the Gulf of Mexico, and, after be- 
Ing towed a distance by a motor schooner, had been anchored where she 
was In great péril, and by another tug which asslsted in bringing hfer intp 

^ssFor other cases see same toplc & KSY-NUMBEB in ail Kejr-Numbered Dlgests & Indexes 
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Mobile Bay to port, held entitled to a salvage award of $10,000; the 
steamshlp and cargo belng valued at $250,000 and the tugs $130,000, and 
the services being efflclently rendered, but without great danger. 

In Admiralty. Suit by M. T. Jackson and others against the steam- 
ship Ferm. Decree for libelants. 

Frazer & Rickarby and Smiths, Young & Leigh, ail of Mobile, Ala., 
for libelants. 

Palmer Pillans, of Mobile, Ala., for respondent. 

Alex D. Pitts, of Selma, Ala., for cargo owner. 

ERVIN, District Judge. The facts of this case are that the Ferm, 
which was a wooden steamer, having her engines in the after part of 
the vessel, with her coal bunkers on each side of the engines, was 
loaded at Gulfport, Miss., with yellow pine lumber for the Emergency 
Fleet Corporation. That portion of the cargo which was put under 
decks was stored forward of the engines, and she had a deck load of 
something less than half the total cargo, which was fastened down to 
the deck by having ten 6x6 stanchions on each side, with chains and 
wire guys running from thèse stanchions across the deck load; that 
almost immediately after the sailing of the vessel she commenced 
leaking, so that by the day after her clearance the water had made 
such headway in her hold that it put out her fires, notwithstanding that 
she was working her steam pumps as soon as it was discovered that 
the water was coming in in considérable quantities. After the steam 
pumps were put out of commission by the fires being extinguished, 
the hand pumps were manned and worked in an effort to keep the 
water down as far as possible, and as the steering gear was operated 
by steam she had no means of operating this gear. There seems to 
hâve been some arrangement on the boat for hand steerage, but this 
also became disarranged, and the helm became jammed to one side. 

The vessel was then in a helpless condition, some miles Southwest 
of the entrance to Mobile Bay, and spoke one passing steamer, who 
declined to tow her, but agreed to report her condition and position 
by wireless, as the Ferm had no wireless apparatus. She then sent 
off one of her lifeboats, with the second mate and five or six seamen, 
in an effort to get help. Shortly thereafter a motor schooner came up, 
and gave her a Une, and began towing her in an effort tO bring her 
into Mobile; but the wind being from the southeast, and the current 
also against her, she made very little headway, so the direction was 
changed, and taking advantage of the wind and tide, the schooner 
towed her in until she was within five miles of Petit Bois Island, 
when it was found that the schooner was unable to bring her through 
the channel on account of the adverse winds and currents, and the 
steamer was then anchored. 

The steamer continued to leak, and at the time the tug Echo reached 
her she had from 7 to 8 f cet of water in her hold, and although, 
when she was loaded, she was somewhat down by the head, at this 
time, undoubtedly owing to the fact that the water in her hold had 
gotten in in sufficient quantities to be affected by the timber cargo in 
her bow, she had shifted this position, so that she 'was down by the 
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stern and wàs lïsted consîderably to the starboard, so tîiat her star- 
board rail was awash, and her port rail anywhere from three to six 
or seven feet above the water line. 

The tug Echo, being a sea-going tug, was going into Pensacola 
towing a dredge boat, when she was met by one of the naval patrol 
boats and told that her owners wanted her to go in search of a dis- 
abled steamer lying some miles south-southwest of Mobile bar. The 
Echo then continued her tow until she carried it into the mouth of 
Pensacola Bay, where it would be safe. She then left immediately in 
search of the steamer, and on arrivai at the place where the steamer 
was supposed to be she failed to find her, but, knowing the direction 
of the currents and the wind, she proceeded a little to the northwest 
and came in sight of the Ferm in time to see the power schooner leave 
the Ferm after she was anchored. The Echo came alongside and re- 
ported to the captain, who asked if he had been sent by the naval 
authorities to tow him in, and on replying in the affirmative the steamer 
put out her steel cable, making a bridle in front of the bow of the 
Ferm, to which the Echo shackled her manila hawser, and then com- 
menced towing the Ferm to Mobile. Before leaving, the steamer, be- 
ing unable to haul in her anchor because of her inability to make steam, 
buoyed the chain, and then slipped the anchor. 

The Echo started from Pensacola about 10 a. m. on October 26th, 
and reached the Ferm and started towing it at about 5 o'clock the 
same aftemoon, at which time the wind was quiet and the weather 
fine. Almost immediately after starting the tow, the wind began to 
freshen from the southeast, and by 1 or 2 o'clock in the morning of 
the 27th, at which time the Echo with her tow had reached the en- 
trance off Mobile Bay, the wind reached a velocity of from 28 to 40 
miles an hour, and one end of the wire bridle broke, and the consé- 
quent jerk foUowing this, broke the manila hawser near the wire. 
The Ferm then drifted for a little distance, until the Echo came up in 
front of her, and the line was then thrown to the Ferm from the 
Echo, and, being made fast, she was again taken in tow and towed to 
a place of safety, where she was again anchored. By this time, the cap- 
tain of the Echo had concluded that he was unable to tow the Ferm 
across the outer bar of Mobile Bay without help, owing to her water- 
logged condition and inabihty to steer. After seeing that the anchor 
of the Ferm was holding, the Echo went in to Ft. Morgan and wired 
to Mobile for assistance and for an additional hawser. 

On the early morning of the 28th the tug Claude, being a smaller 
tug, reported to the Echo, and the two tugs went out and passed Unes 
to the Ferm, and tried to bring her across the bar. Finding difficulty 
in this, the Claude dtopped astern of the Ferm, so as to hold the Ferm 
in position and with a Une fast to her stern act as a rudder, so that 
the Echo could.tow her across the bar, which was accompUshed by 
this maneuver, and the Ferm was brought to her anchorage in Mobile 
Bay. Both tugs then lashed alongside of the Ferm on opposite sides 
and the Ferm was so brought up to the city of Mobile. 

The testimony shows that the Ferm continued to make water until 
she arrived in Mobile, though the rate at which she was making water 
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gradually decreased during this period of tîme, owîng no doubt to 
the fact of the buoyancy of the wood cargo under her decks. The tes- 
timony shows that the Ferm was then worth about $197,500, her cargo 
to hâve been worth about $54,256, and her freight money was $25,- 
512.08. The Echo was worth about $100,000, and the Claude $30,000. 

There was, so far as the évidence discloses, no great danger to the 
tug, nor any great risk assumed by her at any time, except at the 
time of the parting of the hawser ofîf the entrance to Mobile Bar, at 
which time the wind was blowing at f rom 28 to 40 miles an hour, and 
there was some danger and trouble in passing the line from the Echo 
to the Ferm, so that the Echo approached the Ferm in such a way 
as to make the bows point to one another, but enough to the leeward 
so that, if anything happened to the Echo, she would drift to the lee- 
ward of the Ferm. At this time the Ferm was still dragging her steel 
cable, which had broken, and this ofïered some danger of fouling the 
propeller of the Echo. 

A good deal of testimony was taken of men e?;perienced in ship- 
ping and handling ships, to show the danger the Ferm was in while 
she was anchored at the place the Echo took her in tow; the water 
at this place having been shown to hâve been 9 fathoms deep. This 
testimony went to show, if the Ferm took in enough additional water 
to sink her, that owing to the fact that her engines and coal were in 
thé stern, she would first go down by the stern, and then, if her stern 
struck bottom, she would probably roU to one side and turn turtle. 
There was also testimony by experts that owing to the construction of 
the vessel, being of wood, and her cargo being of wood, that she would 
water-log and remain afloat. 

It occurs to me that, owing to the fact of the engines and coal being 
in the after part of the vessel, the probabilities are that the water in 
the hold, when it reached the level of the outside water, would hâve 
sunk the stern, and the vessel would then either hâve rolled over, or 
after the stern post rested upon the bottom, if the wind should then 
shift, the vessel would hâve been held from her bow with the 
anchor in one direction, and, her stern post resting on the bottom 
straight ofï, that she could not hâve swung to meet the change of wind, 
and she would then either bave necessarily rolled over, or the consé- 
quent rocking would hâve caused the deck cargo to shake loose, be- 
cause of the slope of the deck and the constant rocking by the winds 
and waves from one side, so that the whole vessel would hâve been 
wrecked and the whole deck cargo bave been lost. 

Reaching this conclusion, I find that the vessel and her cargo both 
were in very serious and grave danger, though the danger was not 
at once imminent. 

It is urged that, if the Echo had not corne to the assistance of the 
Ferm, she would very shortly bave obtained other assistance through 
the members of the crew who had gone ashore hunting it, or through 
messages which were sent through the power schooner; but, even 
if she had gotten this assistance, she would still hâve been in the same 
need of assistance, no matter what boat came, and she would hâve 
been confronted with the same problems as to her dangerous condition 
and urgent need of assistance from whatever boat reported. 
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The testimony shows that the ordinary towing price eamed by the 
Echo, while towing sound vessels, was about $300 a day. It is further 
shown that the Ferm was towed by the power schooner for hours, 
and was paid by the Ferm $3,000 for this service. 

I find, as above stated, that the Ferm and her cargo were in a 
very serions and dangerous plight, with great risk of entire loss, if 
any considérable delay were encountered in relieving her. The serv- 
ice rendered by the tug was efficient and intelligently rendered, and 
while there was no grave or imminent danger to the tug or her crew, 
and nothing of heroism in the case, I find that a salvage service, 
though of a low order, was rendered, and considering ail the facts, 
and particularly the danger the ship and cargo was in if relief was 
not obtained in a very short period of time, I hâve reached the con- 
clusion that $10,000 is a fair amount to be awarded as the total sal- 
vage. 

I reserve the question of the apportionment of the salvage against 
the ship, cargo, and freight, and in favor of the tugs Echo and Claude 
and their crews, and if no agreement shall be made between the 
parties covering thèse matters, the court will order a référence, at 
which thèse matters can be determined. 

A decree will therefore be entered in accordance with thèse views. 



In re HOLDEN. 
(District Court, N. D. New York. July 12, 1919.) 

1. Banketjptcy <S=>132— Removal of Tkttstee— Gboiinds. 

That the trustée of a bankrupt, appointed by a large majorlty of cred- 
Itors, had prevlously acted for the bankrupt and his wife, who conveyed 
to him ail of their property in trust for themselves and credltors, held not 
ground for his removal, where he executed the trust effieiently and in 
good faith, and made payments only by direction or with the approval of 
bankrupt. 

2. Bankbuptcy <S=5>132 — ^Tbustee — Power or Kemoval. 

Under General Order in Bankruptcy No. 13 (89 Fed. vli, 32 O. 0. A. 
xvli), a référée ia without power to remove a trustée, who is removable 
by the judge only. 

In Bankruptcy. In the matter of James A. Holden, bankrupt. On 
pétition of a créditer to review an order of the référée refusing to 
remove the trustée, who was selected by about 90 per cent, of the 
creditors. Affirmed. 

Henry W. Williams, of Glens Falls, N. Y., for petitioner. 
E. M. Angell, of Glens Falls, N. Y., for trustée. 

RAY, District Judge. [1] A. Eugène Mason was appointed trus- 
tée of the bankrupt September 8, 1917, on pétition filed August 18, 
1917. He was the vice président and cashier of the Glens Falls Trust 
Company, a creditor of the bankrupt. December 31, 1914, an agree- 
ment in writing was entered into between the now bankrupt James 

^=3For otber cases see same toplc & KBY-NUMBBR lu ail Key-Numbered DIgests à Indexes 
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A. Holden and Mary B. Holden, of the first part, and saîd A. Eugène 
Mason, of the second part, wherein it is recited that the parties o£ 
the first part had theretofore executed conveyances, subject to certain 
mortgages, of ail their real and personal property to said Mason the 
party of the second part and also certain securities held by them. The 
agreement then provides that Mason will hold and use ail the said 
property for the benefit of the parties of the first part and sell, convey, 
and dispose of same for their best interests after Consulting and con- 
ferring with the parties of the first part; that he will place same or 
parts of same as collatéral to the debts and obligations of the parties 
of the first part which are most pressing and keep a true account and 
account to the first parties — 

"for the purpose of paylng the obligations of the said parties of the first part 
and to pay obligations of the said parties of the first part as fast as possible, 
and to pay taxes and Insurance and to pay ail expenses in connection with 
the said property, and to use the property and securities for the purpose of 
meeting the debts and obligations of the parties of the first part to the fuU 
extent that sueh property and securities may be applicable, and to reconvey 
and reassign after three years from the date hereof, upon thirty days' demand 
In wrlting signed by the parties of the first part, such property, or so much 
thereof as may remain undisposed of, to said parties of the first part unless 
the debts and obligations of said parties of the first part shall sooner be 
paid or reduced to a negligible amount." 

The parties of the first part further agreed not to make any prom- 
issory notes, and also agreed that said James A. Holden would pay 
over to Mason one-half the salary he was receiving from the state of 
New York, to be applied to his debts and to the upkeep and manage- 
ment of the real estate so conveyed to Mason. The agreement also 
contained the following: 

"3. It Is further expressly agreed and understood that the party of the 
second part shall be privileged to apply the proceeds of the said property con- 
veyed to hlm for the purpose of malntainlng and caring for said property in 
ail respects and for his expenses and a reasonable compensation to him Jor 
carrying out the provisions of thia trust. The party of the second part shall 
hâve the right and privilège at any tlme to reconvey to said parties of thfr 
first part any of the real property heretofore conveyed to him by the parties 
of the first part or so much thereof as shall be then remainlng and reassign 
to said parties of the first part such securities as he may hâve, covered by 
this agreement, then in his hands, and pay over any moneys belonging to 
said parties of the first part that shall then be in his possession and termi- 
nate this agreement and his responsibllity thereunder. The said party of the 
second part shall not be liable in any way for any raistalie in judgment in 
the exécution of this trust and shall be liable only for bad faith." 

January 2, 1915, James A. Holden had given to said Mason a power 
of attorney reading as foUows: ' 

"Know'all men by thèse présents, That I, James A. Holden, of the clty of 
Glens Falls, Warren County, New York, hâve made, constltuted, and appoint- 
ed, and by thèse présents do make, constitute, and appoint, A. Eugène Mason, 
of the same place, my true and lawful attorney for myself and in my name, 
place, and stead to exécute and deliver any promlssory notes or renewals- 
thereof, to sign any papers neeessary In the transfer of certiflcates of stock, 
bonds, or securities of any nature upon the books of any corporation or trans- 
fer agent, and to sign and exécute any papers and do any and ail acts, giving 
and granting unto my said attorney fuU power and authority to do and per- 
form ail and every act and thing whatsoever requisite and nécessary to be 
258 F.— 46 
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done In and about the premises, as fully to ail intents and pnrposes, as I 
mlght or could do If personally présent, with full power of substitution and 
révocation, hereby ratlfying pnd confirming ail that my said attomey eliall 
lawfuUy do or cause to be done by vlrtue thereof. 

"In wltness whereof, I Ijave hereunto set my hand and seal the second day 
of January, one thousand nine hundred and flfteen. 

"James A. Holden. [Seal.]" 

Objection was made to Mason's appointment, and then a motion 
was made to and before the référée to remove him, and hearings 
were had, and March 8, 1919, the application to remove the trustée 
was denied. 

The pétition to review that order was made and filed March 17, 
1919. Mr. Mason managed thèse properties and conducted the af- 
fairs of the bankrupt under this agreement down to the time of such 
bankruptcy, exercising also his powers under the power of attorney. 
The référée in his return states that Mr. Mason down to the time of 
the bankruptcy believed Holden to be solvent and that Holden from 
time to time turned over one-half of his salary. Mr. Mason has filed 
a statement of ail his transactions while so acting. He paid ail he 
could while so acting for Holden. 

The référée also certifies that the Glens Falls Trust Company "re- 
ceived only what was realized from the collatéral which it held at the 
time of the making of the agreement." It appears that while acting 
under this trust agreement Mr. Mason paid some of Holden's debts in 
full, made small payments on others, but made no payment at ail on 
others. It is contended that under the agreement it was the duty of 
Mr. Mason to pay Holden's creditors pro rata and that he is liable 
to the estate in bankruptcy — that is, to Holden's estate — ^because he 
diâ not, or to the creditors to whom he paid nothing. During his 
lifetime (he having died since his bankruptcy) Mr. Holden carried cer- 
tain life insurance on which premiums were paid by Mr. Mason from 
time to time. Thèse policies, except one, had been assigned by him 
as collatéral security for certain of his indebtedness. Ail payments 
were made at the request and with the consent and approval of Mr. 
Holden. It seems that as a gênerai rule, notwithstanding the agree- 
ment, Mr. Holden dictated what payments should be made and to 
whom. But I find nothing in the agreement that makes Mr. Mason a 
wrongdoer in pursuing this course. This was not either a gênerai as- 
signment for the benefit of creditors, or an assignment made for the 
benefit of creditors. It created a trust clearly, but did not purport to 
create a trust for the benefit of creditors, although the assignment was 
undoubtedly intended to be in the interest of creditors as well as of 
Holden. It was not intended to hinder, or delay, or defeat, or de- 
fraud creditors. Under some conditions and circumstances It might 
hâve defrauded creditors. If a creditor had brought suit and ob- 
tained judgment, he would hâve been delayed in its collection, as the 
title to ail of Holden's property had been transferred to Mason, and 
proceedings other than the issue of an exécution and a levy and sale 
thereunder would hâve been necessary. 

But no suits were brought and no exécutions were issued. When 
bankruptcy came, Mason fully acoounted, so far as appears, and 
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turned over ail the property remaining. Acting for the real owner, 
Holden, he, so far as appears, acted according to his directions or 
with his consent and approval. Clearly Holden had no cause of ac- 
tion against Mason for any of his acts under the agreement. It is 
not contended that Mason has kept anything back, that he has been 
guilty of any concealment, or that he has appropriated any of the 
property to his own use. If any of his acts concerning or done in deal- 
ing with this property prior to the bankruptcy were in fraud of cred- 
itors, or of any créditer, or worked any injury to a particular créd- 
iter, or to particular creditors, such acts were done by him in his in- 
dividual character and capacity, and he may be sued by such creditor 
or creditors ; but the cause of action is not against him as trustée, 
nor is it one in favor of the estate in bankruptcy. If any préférences 
were given within the four months preceding the bankruptcy, Mason 
may sue to recover them ; but no case of this kind is presented. Suit 
in such case can be brought in his name as trustée, and creditors de- 
siring the suit brought can prosecute it by their own attorney, and 
this court would se order. However, the record présents no such case 
or condition. 

The appointment of Mr. Mason as trustée was objected to, but made 
and confirmed, and there was no appeal or review. There is no claim 
that Mr. Mason is not a compétent and able man, or that he is unfit 
for the position. It is not asserted that he has done anything since 
his appointment to justify removal, or that he has failed in the dis- 
charge of any duty he owes to creditors or the estate he représenta. 

[2] But, irrespective of ail this, General Order 13 (89 Fed. vii, 32 
C. C. A. xvii), established by the Suprême Court, provides ; 

"The appointment of a trustée by the creditora shall be subjeet to be ap- 
proved or disapproved by the référée, or by the judge; and he shall be re- 
movahle iy the judge only." 

In view of this General Order the référée was powerless to remove 
this trustée, and the order refusing to remove him must be afifirmed. 
However, if cause for removal can be shown, the matter should be 
brought before the jtidge on pétition, and an order to show cause 
will be granted, and the whole situation gone into. The record new 
before the court does not show cause for a drastic order of removal, 
even if the appointment in the first instance was unwise in view of 
the situation. 



MONTGOMERY LIGHT & WATER POWER CO. v. CHARLES et al. 
(District Court, M. D. Alabaraa, N. D. at Montgomery. July 15, 1919.) 

No. 233. 

1. Injunction ®=26(4) — Mtjltiplicitt of Stais — Equitable Relief. 

Where some 130 landowners, whose premlses had been flooded, institut- 
ed separate actions for damages against owner of a dara, the fédéral Dis- 
trict Court, to which ail the sults of jurisdlctional amount had been re- 
moved, has equity jurisdiction to restrain the prosecution of the suits at 
law, where the plaintiffs at law are united by a common tie created by 
Identity of interest in the décision of the sarae questions of law and fact, 
the party défendant is the common adversary, and the suits are so 
numerous that their further prosecution would vlsit great inconvenience, 

®=3Foi otlier cases see same topic &. KEY-NUMBEiR In aU Key-Numbered Dlgests & Indexes 
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hardship, and expense upon the défendant in the actions at law. Motion 
to dismiss for want of equity overruled. 

2. Watees and Watkb Couhses <S=179(4) — Dams — Floods — Sufficienct of 

Evidence. 

Evidence that water of defendant's dam rose 10 feet following a 10- 
Incti rainstorm, that plaintifi's' lands were aniîually flooded, that tribu- 
tary streams entered river between dam and plaintifEs' lands, etc., held 
not to establlsh that flooding of plaintlfCs' lands was caused by defena- 
ant's maintenance of 3-foot flash board on Its dam, whlch impounded a 
comparatively small quantity of water. 

3. Watees and Watee Coueses ®=179(2) — Dams — Recoveet or Damages. 

Landowners, seeking to recover damages caused by flood from a dam 
owner, must show that dam owner's négligence proximately caused the 
Injury. 

4. Négligence ®=»56(1) — Peoximate Cause. 

To constitute actlonable négligence, the causal connection betvceen the 
négligence and the injury must be by natural and unbroken séquence, 
without intervening causes. 

In Equity. Bill by the Montgomery Light & Water Power Company 
against T. T. Charles and others. Order for permanent injunction. 

Steiner, Crum & Weil, of Montgomery, Ala., Frueauff, Robinson & 
Sloan, of New York City, and J. M. Holley, of Wetumpka, Ala., for 
plaintiff. 

Rushton, Williams & Crenshaw, Hill, Hill, Whiting & Thomas, and 
W. A. Jordan, ail of Montgomery, Ala., for défendants. 

HENRY D. CLAYTON, District Judge. About the year 1900 the 
plaintiff, the Montgomery Light & Water Power Company, a New Jer- 
sey corporation, constnicted and has since owned and operated a dara 
and an electro-hydraulic plant on the Tallapoosa river about 3 miles 
above the town of Tallassee, Ala., and has been and is now engaged in 
generating and selling electric power to the public generally at Mont- 
gomery and in that vicinity for lighting and industrial purposes. 

In the year 1917 the défendants in this case owned or operated the 
lands situated along the river and below the dam as farms. On Au- 
gust 7 of that year the river overflowed its banks, and the crops grow- 
ing on thèse lands were inundated and destroyed. Soon thereafter 
such farrners who are défendants hère, some 130, hereafter referred 
to as Charles and others, severally hrought suits in the circuit court of 
Montgomery county, Ala., against the plaintiff, who will be called here- 
after the Power Company, seeking to recover damages, aggregating 
about $300,000, alleging that they sustained losses to that extent in con- 
séquence of this flood upon their lands and crops. The complaints are 
the same in form and substance, excepting, of course, the variations 
in the descriptions of the property alleged to hâve been damaged and 
the names of the plaintiffs and the amounts sued for. Briefly stated, 
it is alleged in each complaint that the Power Company had so negli- 
gently constructed or maintained its dam that by reason thereof, and 
as a proximate conséquence, on August 7, 1917, the dam, or a part 
.thereof, broke or gave way, and that as a further proximate resuit 
large quantities of water were caused to flow upon plaintiffs' (in the 
btate court) lands, and caused the damage for which a recovery is 

@=»For otber cases see same topic & KEY-NUMBER in ail Key-Numbered Olgests & Indexes 
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Eought. Such of thèse suits as were removable were removed into this 
court, and are now pending on the law side of the docket, and those 
not removable (on account of the amount claimed being less than $3,- 
000) are still pending in the state court. 

In this situation the Power Company filed this bill in the nature of 
a bill of peace in this court against the several plaintiffs at law. It is 
alleged in the bill, among other things, that by long-continued use the 
Power Company had acquired a prescriptive right and easement to 
maintain and operate its said plant and dam and to utilize the waters 
of said river in operating its hydro-electric plant ; that the efïect of the 
numerous suits instituted and others threatened and likely to be 
brought, as the resuit of an alleged conspiracy or combination to 
Moment litigation, was, in reality, a déniai of and an attack upon the 
right of the Power Company to use and operate its property, and to 
appropriate the flow of the river at its dam. The bill seeks to hâve this 
right declared and quieted ; and, further, it is alleged that without this 
relief the plaintiff will be repeatedly harassed by useless, wrongful, 
and vexatious litigation, and that its property rights, business, and 
crédit will be seriously and injuriously affected, and the discharge of 
its duties to the public hampered and embarrassed. 

It is also alleged in the bill that said suits at law are numerous, 
and that in each case the questions of law and fact are identical ; that 
each of the plaintififs, and also the défendants therein, had a common 
interest in the subject-matter of the litigation and in the questions of ■ 
law and fact involved in thèse actions at law. 

The Power Company, the plaintiff hère, dénies the averments of fact 
(contained in the several complaints at law, and dénies that it was 
guilty of any négligence, or that it had committed any wrong, or violat- 
ed any duty that it owed to the plaintiffs in such suits in the circuit 
court, for or on account of the matters and things therein alleged, and 
asserts that it has a full and complète défense to the said several suits 
at law. 

Further, the Power Company submits itself to the jurisdiction of 
the court and prays to restrain the prosecution of the various suits 
at law now pending in this court by removal, and those pending in the 
state court, and that the matters and things therein involved be de- 
termined in this court. 

Other reasons are alleged for équitable intervention, which in the 
view taken of the case are not necessary to be now mentioned. 

The défendants (plaintiffs in the state court) appeared and answered, 
admitting many of the material averments of the bill, including the 
right and easement alleged to hâve been acquired by the Power Com- 
pany in the use and opération of its dam, etc., but asserted that the 
damages sought to be recovered in the actions at law were due, not to' 
the négligent opération of the dam, but to the négligent maintenance, 
on the crest of the dam, of flashboards, which they declared had been 
improperly and defectively constructed and were allowed to coUapse 
suddenly, releasing large quantities of water upon the lands and crops 
of Charles and others, with the conséquent damage. 

The Power Company then amended its bill, denied the négligence 
charged in the answer, and denied that the alleged damage was in any 
way attributable to the use of the flashboards. The bill as amended and 
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the original answer of the défendants were verified; but the défendants 
failed to verify their answer to the amended bill. Af terwards, during 
the absence of the writer by proper désignation on officiai business in 
another district, the plaintiff gave due notice tothe défendants, and ap- 
plied tCTjudge Gfubb, of the Northern district of Alabama, for an in- 
junction pendente lite to restrain the further prosecution of the suits 
at law in accordance with the prayer of the bill, to the end that the mat- 
ters therein involved might be litigated in this court. Judge Grubb held 
that the bill contained equity and granted the writ. It may be said; 
notwithstanding the défendants hâve challenged the equity of the bill, 
that f rom the évidence in the record it is not too much to observe that 
the writ was not granted with their expressed assent, but apparently 
with their acquiescence. 

[1] At the outset of the trial before me, however, the attorneys hâve 
argued the motion to dismiss the bill for want of equity, and said mo- 
tion has been considered. ' 

The alleged conspiracy against the plaintiff hère is elaborately set out 
in paragraph 9 of the bill, but considération of such matters may be 
pretermitted, for it appears to me that the bill présents a case for equity 
cognizance, in that it is to enjoih a multiplicity of suits at law, where 
the plaintifïs at law are united by a common tie created by identity of 
interest in the décision of the same questions of law and fact, the party 
défendant is the common adversary, and the suits are so numerous that 
their further prosecution would visit great inconvenience, hardship, and 
expense upon the Power Company, défendant in the actions at law, 
Moreover, such suits at law are in effect a déniai of the right of the 
Power Company to maintain and operate its dam and plant. 

There are a contrariety of décisions as to the power of a court of 
equity to enjoin a multiplicity of actions at law, but it seems that on 
principle, and in the light of and in harmony with the weight of modem 
authority, the bill must be sustained. Pomeroy's Eq. Jurisprudence 
(14th Ed.) §■ 269, p. 500. Beginning with section 243 of this work, the 
author reviews the entire subject. In the instant case there are about 
130 persons who hâve sued on their separate and individual claims 
against the same défendant. Ail thèse claims arise from the same 
common cause, are governed by the same légal rules, involve substan- 
tially the same facts, and can be settled in a single suit wherein ail the 
plaintiff persons are made parties to one side of the controversy and 
the Power Company is made the other party, and where the rights of 
ail may be adjudicated and determined. This, I think, is a fair adap- 
tion to the présent case of the idea expressed by Pomeroy and quoted 
with approval by Justice Harlan in Osborne v. Wisconsin Central R. 
_ Co. (C. C.) 43 Fed. 825. Hère it is undoubtedly true that "the plain- 
" tiffs are united by a common tie, created by identity of interest in the dé- 
cision of the same questions of law and of fact, and hâve a common 
adversary." Equity discountenances the multiplicity of suits ; and cer- 
tainly this is true, where as in the instant case, ail questions — that is, 
right of easement and charge of négligence, etc. — can be settled in one 
suit. That is one of the grounds of this jurisdiction, and aims by re- 
straining a multiplicity of suits to give to the owner of the property 
the bénéficiai enjoyment of it and to enable him to get the benefit of 
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its Ownership, rather than fritter it away in many and diverse suits. 
Hyman v. Wheeler (C. C.) 33 Fed. 629. 

In the oral argument on the motion to dismiss the bill for want of 
equity, the attorneys for Charles and others, the défendants hère, in- 
sisted that the plaintiffs in the law actions had no more than a mère 
community of interest, as distinguished f rom a common right, and that 
this was not sufficient to confer equity jurisdiction. But I think it 
may be said that, while the Power Company could make its défense 
in each of the law cases, this is not a sufficient reason to shut it out 
of a court of equity, unless the Power Company's right of défense 
in the law court is adéquate, considering ail the circumstances of the 
case. 

In Boyce v. Grundy, 3 Pet. 210, loc. cit. 215 (7 L. Ed. 655), the court 
held that "it is not enough that there is a remedy at law," unless indeed 
the remedy there is "as practical and efficient to the ends of justice and 
its prompt administration as the remedy in equity." And in Cruick- 
shank v. Bidwell, 176 U. S. 73, loc. cit. 81, 20 Sup. Ct. 280, 283 (44 
L,. Ed. 377), it is said : "Inadequacy of remedy at law exists where the 
case made demands préventive relief, as, for instance, the prévention 
of multiplicity of suits. * * * " Hère the défense, in one of the 
separate actions at law with a single claimant would détermine noth- 
ing beyond the respective rights of the parties in that particular case 
as against each other ; and such a contest with each of the 130 claim- 
ants might lead to interminable litigation. The theory upon which the 
bill is flled in this case is that equity can put at rest the controversy 
and détermine the extent of the rights of the claimants of distinct in- 
terests in a common subject, and I think the bill should be sustained, 
for it appears to be essentially one for peace, and certainly, if it should 
be found that the Power Company is liable at ail, then the claim of each 
of the persons, plaintiffs at law, can be fairly and fully considered, and, 
if need be, the amount of damages to be awarded in any case might, 
in the discrétion of the court, be submitted to a jury. 

Manifestly, the Power Company, if it défends at ail, will défend 
upon the ground that no négligence on its part caused the crops of 
Charles and others to be overflowed and destroyed; and therefore it 
can and must make a common défense to a cause common to ail the 
plaintiffs in the action at law, having a separate interest in a common 
subject-matter. As was said in the case of Haie v. Allison, 188 U. S. 
56, 77, 23 Sup. Ct. 244, 252 (47 L. Ed. 380) : 

"Each case, If not brought dlrectly wlthin the prlnclple of sorne preceding 
case, must, as we think, be decided upon its own merits, and upon a survey of 
the real and substantlal convenience of ail parties, the adeguacy of the legai 
remedy, the situations of the différent parties, the points to be contested, and 
the resuit which would foUow if Jurisdiction should be assumed or denied; 
thèse various matters belng factors to be taken into considération upon the 
question of équitable jurisdiction on this ground, and whether wlthin reason- 
able and fair grounds the suit is calculated to be in truth one which will 
practlcally prevent a multiplicity of litigation, * • ♦ and will not un- 
reasonably overlook or obstruct the material Interests of any," 

The folio wing cases are instructive and pertinent: L. & N. R. R. 
Co. V. Smith, 128 Fed. 1, 63 C. C. A. 1 ; Sharon v. Tucker, 144 U. S. 
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533, 12 Sup. Ct. 720, 36 L. Ed. 532; Haie v. Allison, supra; I. C. C. 
R.'Co. V. Garrison, 81 Mise. 257, 32 South. 996, 95 Am. St. Rep. 469 ; 
Cumberland Tel. & T. Co. v. Williamson, 101 Miss. 1, 57 South. 559 ; 
Church V. Swetland et al., 233 Fed. 891, 147 C. C. A. 565 ; Home Ins. 
Co. of N. Y. V. Va.-Car. Chemical Co. (C. C.) 109 Fed. 861, affirmed 
(C. C. A. 4) 113 Fed. 1, 51 C. C. A. 21. 

On the trial of the case the court overruled the motion to dismiss for 
want of equity, and then proceeded to hear the case on its nierits. The 
testimony of about 75 witnesses was taken, and the court also received 
in évidence certain documents, maps, photographs, etc. In the decree 
which will be entered.in the case, the motion to dismiss for want of 
equity will be more formally overruled. 

Coming, now, to a considération of the question of liability vel non of 
*he Power Company in the suits at law, it will be seen that each com- 
plaint contains three counts. In the first count it is alleged that dur- 
ing the month of August, 1917, large quantities of water were negli- 
gently caused by the Power Company to flow or be upon the lands of 
the plaintiffs, and, as a proximate conséquence, plaintifïs' crops were 
damaged, etc.; in the second, it is alleged that the Power Company's 
agent or servant, while acting within the scope of his employment, with 
reckless indifférence to conséquences, willfully or wantonly caused the 
water to flow or be upon plaintiffs' lands, being conscious at the time 
that his conduct would probably resuit in the damage complained of ; 
and in the third it is alleged that the Power Company operated or main- 
tained a dam across the Tallapoosa river at or near Tallassee, Ala., 
and that said dam was so negligently constructed or maintained that 
by reason thereof, and as a proximate resuit, on August 7, 1917, 
said dam, or a part thereof, broke or gave way, and as a proximate 
resuit large quantities of water were caused to flow and be upon plain- 
tiffs' lands, destroying their crops, etc. Charles and others, the plain- 
tiffs in the law actions, really rest their right of recovery upon the nég- 
ligent opération of , or the use of, flashboards on the top of the Power 
Company's dam. 

The testimony, taken orally in the présence of the court and report- 
ed, is voluminous. A large number of officiai records, maps, photo- 
graphs, blueprints, engineering and climatological data, and the like, 
were put in évidence. Much testimony came from engineers of large 
expérience in hydraulic work, and who were esteemed for their learn- 
ing, skill, and character. Considérable testimony of a technical and 
scientific nature was adduced, and it tended to simplify the questions 
involved ; but, af ter ail, the relevant and material testimony was. prac- 
tically without dispute. 

The Power Company's dam is of masonry, and is about 40 feet high 
and about 620 feet long, about 53 feet of which length is 15 inches high- 
er than the remainder of the dam. The Power Company, by condem- 
nation and the purchase of the flood rights above its dam, acquired 
the right to construct its dam 50 feet in height. It had in use, on the 
top of the dam, in August, 1917, and for several years immediately 
prior thereto, pin type flashboards. Thèse were constructed of ordi- 
nary commercial iron piping 2^/^ inches in diameter and 5 feet long. 
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let into sockets 15 inches deep, 2 feet apart, on the crest of the dam. 
In front of thèse pins were placed ordinary boards or planks, tongued 
and grooved together, 3 feet high, and fastened to the pins or piping 
with malléable wire. 

The prime purpose of the flashboards was to take care of the fluc- 
tuations in the flow of the stream ; that is, to impound storage water 
for use in the case of natural low stage of the river, so as to maintain 
an effective head on, or force upon, the wheels of the machinery turned 
by the water and used in the opération of the plant; and the other 
idea of the flashboards was to release the impounded water in advance 
of the crest of tlie' flood in case of an unusual rise of the stream. Thèse 
boards were intended to operate automatically — that is, to overturn, 
break down, or give way in sections periodically — ^by reason of the 
natural force or pressure of the water and other contributing agencies, 
such as the impact of floating timber, so that thereby the water im- 
pounded above the dam would be gradually released. Some of the 
engineers denominated the flashboards a regulating device. 

The prépondérance of évidence shows that flashboards of this type 
are in common use by operators of hydraulic plants in différent parts of 
the United States, and that their use is generally regarded as good en- 
gineering; that such regulating device is considered necessary on the 
crest of ail dams, like the one hère, regardless of the height of the 
masonry; and that such flashboards are especially adapted to rivers 
having the characteristics of the Tallapoosa. This stream has its origin 
in Paulding county, Ga., and flows generally in a southwesterly direc- 
tion, finally emptying its waters, with accretions from numerous tribu- 
taries, creeks, and many branches, into the Gulf of Mexico. The 
Tallapoosa and Little Tallapoosa hâve their junction in Randolph coun- 
ty, Ala., and from there the Tallapoosa river runs into Elmore county, 
and, beginning at its confluence with the Coosa river, considerably 
larger, forms the Alabama river. The character of the country at 
the headwaters of the Tallapoosa, and, as a rule, down to the near 
neighborhood of the Power Company's dam, is largely hilly and rocky, 
embracing much eut over land, and many farms on the hillsides and 
in small valleys. The nature of this section, the topography of the 
land, and the like, causes the water to run off very rapidly in case of 
heavy rainfall, especially where the précipitation is of short duration. 
The country below Milstead, about 7 miles below the Power Com- 
pany's dam, through which the river runs, has much lowland, gen- 
erally of an alluvial nature. Broadly speaking, this is true of ail the 
lands contiguous to the stream from Milstead to where it becomes 
a part of the Alabama river, and even from there ail the way of its 
tortuous course to the Gulf. 

About 3 miles below the Power Company's dam there is located on 
the Tallapoosa river the dam of the Tallassee Falls Company, about 
1,500 feet long and 60 feet high. The bed of the river between the two 
dams contains much rock, many shoals, and a number of small is- 
lands, hère and there, ail of which, together with the two dams, hâve 
a natural tendency to retard the flow of the stream. The farms of 
Charles and others are located on the Tallapoosa and Alabama rivers, 
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and range, with one exception, from 14 to.86 miles below the Power 
Company's dam. 

On August S and 6, 1917, a torrential rainstorm occurred in the 
upper régions of the Tallapoosa river. It was shown by the undis- 
puted testimony of 30 or more disinterested witnesses residing in that 
territory that this rainfall was unparallelled in its intensity, and that, 
while the fall was somewhat limited in area and of only a few hours 
duration, it was the heaviest and most violent downpour which had 
occurred in their memory, with the exception of the flood of 1886. 
From that testimony it appears to hâve been the only storm of such 
proportions that had occurred during the crop sea^on since the first 
rain gauge station was established at Milstead in the year 1897. 

From the testimony of thèse witnesses, the records of the United 
States Geological Survey, the Weather Bureau, and other data, this 
rainfall seems to hâve approximated 10 inches in a comparatively 
short period of time, and from the United States Geological Report for 
the month of August, 1917, the précipitation in that locality for that 
month seems to hâve been greater than in any other locality in the Unit- 
ed States. During this storm large trees were uprooted, dams and 
bridges, before that undisturbed for years, were washed away, and 
great damage done to crops. The river gauge, as shown by the Unit- 
ed States Geological Survey at Sturdevant, on this river, about 20 
miles above the Power Company's dam, shows that this flood pro- 
duced a maximum rise of over 22 feet, with a rise of 19 feet in 17 
hours. The maximum stream flow at that point approximated 57,600 
cubic feet per second. At the Power Company's dam the flood reach- 
ed its maximum of 10.1 feet at 10 o'clock on the moming of August 
7, 1917, and the flow of the river at that time approximated 64,000 
cubic feet per second. At Milstead, the stream being confined to a 
narrower channel, the maximum gauge on the night of August 7 was 
46 feet, and the stream flow was approximately 65,000 cubic. feet per 
second — thus reasonably accounting for the rainfall in the upper reach- 
es of the river, the slight diflference being caused by the water entering 
the river from intervening tributaries. 

During thèse floods the lands and crops of Charles and others were 
overflowed, and some to the depth of 15 to 20 feet, and hundreds of 
square miles of territory were inundated. The average width of the 
waters below Milstead, covering a distance of about 75 miles in length, 
was 11/^ miles. 

[2-4J The insistence of Charles and others, as before stated, is that 
the Power Company was guilty of négligence in the maintenance of 
the flashboards ; that they simultaneously, or nearly so, collapsed, re- 
leasing a large quantity of water, which flooded their lands, and they 
claim that this would not hâve happened, had it not been for the use 
of the flashboards. The évidence does not sustain this contention. 

To entitle Charles and others to a recovery, it must, of course, be 
shown that the Power Company was guilty of négligence which proxi- 
mately caused the injuries complained of. Milwaukee, etc., R. Co. v. 
Kellog, 94 U. S. 469, 475, 24 L. Ed. 256; Sloss-Sheffield Co. v. Wil- 
son, 183 Ala. 411, 62 South. 802. The burden of showing that the 
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Power Company was guilty of actionable négligence in erecting oi' 
maintaining flashboards, and that such négligence proximately caused 
the in jury — that is, the flooding of the plaintiffs' lands, and the con- 
séquent damage complained of — has not been discharged by Charles 
and others. 

After careful considération of ail the testimony, I am of opinion, 
and so find the f act to be, that the unusual and exceedingly heavy rain 
which occurred on August 5 and 6, 1917, was sufïicient to produce the 
same conséquences, independent of ail other causes, and that the same 
resuit would hâve happened, regardless of the use of the flashboards. 
The quantity of water impounded by the 3-f oot flashboards, about 2,725 
acre feet, is too inconsequential in comparison with the total excess 
flow of the stream. It seems, from the testimony, that the équivalent 
of the water stored by thèse boards was flowing into the pond every 
30 minutes, and, conceding that the boards collapsed simultaneously, 
the released water would hâve had no appréciable eflfect upon the terri- 
tory below the dam. I may say, however, that the flashboards, accord- 
ing to the prépondérance of the évidence, did not collapse simultaneous- 
ly. They began to go out on the afternoon of August 6, when the rive' 
had reached a stage of about 7 or 8 feet, and they went out automat- 
ically, in sections of 8 or 12 feet in length, until dark, when some 8 or 
10 sections had gone out. AU of the flashboards had gone out by day- 
light of the next morning. The operator of the plant testified that 
the flashboards went out as they ordinarily did, and that they had ail 
gone out by 1 or 2 o'clock a. m. on August 7, 1917 ; the water being 
then naturally released, or unobstructed in its flow so far as the flash- 
boards were concerned. 

The river below the Power Company's dam continued to rise, reach- 
ing a maximum stage on August 7 of 10.1 feet at 10 o'clock of that day 
— some 10 or more hours after the collapse of the boards, and after the 
water impounded by them had passed the dam. Moreover, the pregnant 
and indisputable fact remains, as it is shown by the testimony of some 
of the oldest résidents of that région, and as it is commonly known, 
that this river has overflowed frequently, and that the lands in question 
hâve been flooded to practically the same extent year after year from 
a period long before the érection of the Power Company's dam to 
the présent time, although thèse floods rarely occurred during the crop 
growing season. It is also significant that, the river having reached 
about the same stage in December, 1918, and in February and March, 
1919, which it attained in August, 1917, the land was flooded practical- 
ly to the same extent at thèse times as it was flooded on August 6 and 
7, 1917. During December, 1918, and January and March, 1919, there 
were no flashboards on the dam of the Power Company. If the plain- 
tiflFs in the law actions had succeeded in establishing négligence on 
the part of the Power Company, it would be impossible to trace the 
damages complained of to that négligence with any reasonable degree 
of certainty. In addition to the enormous volume of water flowing 
down the river from its upper reaches, there were contributions made 
to the volume by the flow of a considérable number of tributary streams 
below the Power Company's dam. The river itself and thèse streams 
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drained an area of thousands of square miles. It would hâve been 
impossible to measure the effect of such a relatively small volume 
of water impounded by the flashboards on the lands of Charles and 
others below the Power Company's dam. 

In Western Railway Co. v. Mutch, 97 Ala. 194, 11 South. 894, 21 
L. R. A. 316, 38 Am. St. Rep. 179, it is said: 

"To constltute actionable négligence, there muât be not only causal con- 
nection between the négligence complalned of and the injury suffered, but the 
connection must be by natural and unbroken séquence — without Intervenlng, 
efficient causes — so that, but for the négligence of the défendant, the injury 
would not bave occurred. It must not only be a cause, but it must be the 
proximate— that is, the direct and immédiate — efficient cause of the injury." 

This terse and clear statement of Chief Justice Stone asserts the set- 
tled law. Weaiherly v. Nashville, etc., Ry. Co., 166 Ala. 575, 51 South. 
959; Southern Ry. v. Crawford, 164 Ala. 178, 51 South. 340; Tobler 
v. Pioneer Co., 166 Ala. 482, 52 South. 86; Cooley on Torts, 70. The 
récent case of Georgia Railway & Power Co. v. Johns, 20 Ga. App. 780, 
93 S. E. 521, seems to be in its facts and essential features like the case 
now under considération, and there the décision is the same as in this 
case. 

From what has been said, it folio ws that the plaintiflFs in the suits 
at law are not entitled to recover, and that the further prosecution of 
such suits in this court, and in the circuit court of Montgomery county, 
should be perpetually enjoined. 

A judgment and order in harmony with the foregoing opinion and 
findings will be entered. 



IMIXED STATES v. NEW BNGLAND B^SH EXCHANGE et al. 

(District Court, D. Massachusetts. July 11, 1919.) 

No. 810. 

1. Courts ©=343 — Fedebal Courts— Parties Dépendant— Eqtjity Rule. 

TJnder equlty rule 26 (201 Ped. v, 118 C. C. A. v), providlng that several 
défendants may be joined to promote administration of justice, etc., 
three corporations were properly made parties défendant in suit seeking 
their dissolution under Sherman Anti-Trust Act (Comp. St. §§ 8S20-882B, 
8827-8830) and Clayton Act, where transactions involved ail related to 
conduetlng flsh business In Boston and were so interwoven that three 
suits, instead of one, would cover substantially same ground and occa- 
sion unnecessary expense. 

2. Monopolies <©=24(2) — Bili^Sufficiency. 

Allégations that eontrol obtalned through stock ownership of certain 
flsh dealers violated Sherman Anti-Trust Act (Comp. St. §§ 8820-882.S, 
8827-8830), and supplementary acts, held sufflclently broad to charge 
Yiolation of Clayton Act, which suppléments Anti-Trust Act. 

3. COUBTS ©S3347 — FEDERAI, COUKTS— BiLL— AMENDMENT. 

Under equlty rule 19 (38 Sup. Ct. xxiii), relating to amendments, a bill 
brought under Sherman Anti-Trust Act (Comp. St. §§ 8820-8823, 8827- 
8830), and supplementary acts, may be amended to also seek relief un- 
der Clayton Act, where that phase of case was fuUy covered at trial. 

4. Monopolies iS=>20 — Clayton Act. 

The Boston Fish Pier Company, by acquirlng stock of 25 Wholesale 
fresh flsh coi-poratlons and thereafter conducting the business so that 

^=»For other caBes see same topic & KîlY-NUMBBR In ail Key-Numbered DIgests & Indexes 
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compétition between them ceased, violated Clayton Act, { 7 (Comp. St. 
§ 8835g), and combination should be dissolved. 

6. Monopolies ®=320 — Clatton Act. 

The Bay State Ilshlng Company, by acqulrlng stock of 8 Wholesale 
fresh flsh corporations and eliminating compétition between them, vio- 
lated Clayton Act, § 7 (Comp. St. § 8835g), and combination must be dis- 
solved. 

6. Monopolies <S=17(1) — Sherman Anti-Tbust Law— Violation. 

Action of Boston flsh dealers In securlng control of a flsh pler and flsh 
exchange, which enabled them to centralize and control tlie Interstate 
trade in fresh flsh, held to violate the Sherman Anti-Trust Law (Comp. 
St. §i 8820-8823, 8827-8830). 

7. M0N0P0LIE8 ®=924(2) — Shebman Anti-Tbusx Law— Remedt. 

The Boston Flsh Market Corporation, although operating a flsh pier 
so as to unduly restraln trade in violation of Sherman Anti-Trust Act 
(Comp. St. §§ 8820-8823, 8827-8830), will not be dissolved, if it opens the 
pier to ail persons desirlng to purchase flsh under reasonable régulations. 

8. Monopolies iS=s24(2) — Sherman Anti- Trust Act— Remédies. 

The New England Flsh Exchange, which provides a place in Boston 
where fishermen and dealers may transact business, will not be dissolved 
because It violâtes the Sherman Anti-Trust Act (Comp. St. §§ 8820- 
8823, 8827-8830), If Its rules are reformed, so as to permit ail applicants 
to become members under reasonable régulations. 

9. Monopolies ®=»17(1) — Fish Exchange— Charge on Sales. 

Since the New England Fîsh Exchange is an ageney for eommon benefit 
of those doing business there, burden of maintainlng it should be fairly 
apportioned, and flshermen should not be charged a higher fee on their 
sales than Is necessary to pay expenses and reasonable return on money 
invested. 

10. Monopolibs ®=»17(1) — Restbaint or Tbade— Fish ExcnANGE. 

A rule of the New England Fish Exehange requiring flshermen to pay 
a certain percentage on the highest bid made for their flsh, although 
the bid be not accepted, tends to compel a sale, ^^bether fishermen be 
satisfied with bid or not, and unreasonably restraTïis trade. 

11. Monopolies <S=s>17(1)— Restraint or Tkade— Fish ExcnANOE. 

A rule of the New England Fish Exehange assessing dealers a certain 
amount on flsh purchased tends to Increase price of flsh, and unreason- 
ably restrains trade. 

12. Monopolies iê=>17(1) — Restraint of Trade— Fish Exchangb. 

A rule of the New England Fish Exchange, which was construed to 
preclude commission men from selllng fish, except to wholesalers doing 
business on the Exchange, unreasonably restrains Interstate trade. 

13. Monopolies <S=17(1) — Restraint of Thade— Fish Exchange. 

A rule of the New England Flsh Exchange, precluding commission men 
having privilèges of'the Exchange from selllng to retallers, should be 
amended to allow sales to ail dealers. 

14. Monopolies ®=al7(l) — Restraint of Tkade— Fish Exchange. 

The purchase and sale by the New England Flsh Exchange of flsh on 
its own account and for others unreasonably restraln trade. 

15. Monopolies <S=»17(1) — Restraint of Tbade— Fish Exchange. 

A rule of the New England Fish Exehange, providing that members 
shall not agrée to divide purchases of fish until after purchase has been 
made, should be strictly enforced, since agreements to refrain from bid- 
ding would unreasonably restrain trade. 

16. Monopolies <S=>17(1) — Restraint of Trade- Fish Exchange. 

Rules of New England Fish Exchange, llmiting its privilèges to Whole- 
sale fresh flsh dealers, unreasonably restrain trade. 

©=>Fo» other cases see same toplo & KBY-NUMBBR in ail Key-Numbered Dieests & Indexe» 
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17. MoNOPOLiES ^=»iT(l) — Sheemah Anti-Tbtjst Aot— VlOUlTIOW. 

The Boston Elsh Pler Cpmpany, composed ot 28 eut of 40 fresh flsli 
dealers and controUing the flah pler and flsh exchange, violâtes Sherman 
Anti-Trust Act, §§ 1, 2 (Comp. St. §§ 8820, 8821). 

18. Monopolies <S=>17(1) — Shebman Anti-Tkust Acl^-r•VIOLATION. 

The Bay State Flshlng Company, composed of 8 out of 40 fresh flsh 
dealers In Boston and a trawUng fleet whlch is the only dependable 
source of supply at certain seasons, violâtes Sherman Anti-Trust Act, 
§i l, 2 (Comp. St §§ 8820, 8821). 

In Equity. Bill by the United States against the New England 
Fish Exchange and others. Decree ordered for the United States. 

The United States Attorney and Edward F. McClennen, Sp. Asst. 
Atty. Gen., for the United States. 

Blodgett, Jones, Burnham & Bingham and Addison C. Burnham, 
ail of Boston, Mass., for New England Fish Ëxchange and other de- 
fendants. 

Henry F. Hurlburt and Arthur P. French, both of Boston, Mass., 
for défendant Bay State Fishing Co. and others. 

Charles T. Gallagher, Albert E. Pillsbury, Gaston, Snow & Salton- 
stall, and Nason & Proctôr, ail of Boston, Mass., for varions défend- 
ants. 

Before BINGHAM and JOHNSON, Circuit Judges, and AL- 
DRICH, District Judge. 

BINGHAM, Circuit Judge. This is a bill in equity, brought June 
21, 1917, by the United States to prevent the défendants named in thfe 
margin ^ (ail of whom are engagea in or connected with the wholesale 
fresh fish business) from further violating the act of Congress ap- 
proved July 2, 1890 (26 Stat. 209 [Comp. St. §§ 8820-8823, 8827- 
8830]), and commonly known as the Sherman Act, and "acts supple- 
menting such act," by combining end conspiring to monopolize and to 
restrain, and from monopolizing and restraining, a part of the trade 
and commerce among the several states in the fresh fish industry of 
New England, and particularly in that class of fresh fish known as 
"ground fish" and certain migi-atory or seasonable fish, of which mack- 
erel is an example. The particular provisions of the Sherman Law of 

1 The New England Flsh Eîxchange, Bay State Fishing Company, F. J. 
O'Hara & Co., Atlas Flsh Company, Boston Fish Market Corporation, Boston 
Fish Fier Company, Commonwealth Ice & Cold Storage Company, Rush E'ish 
Company, Coleman Son Company, Baker, Boise & Watson Company, Watts 
& Cook, Incorporated, John R. Neal Company, Taylor & Mayo Company, Has- 
klns Fish Company, Warren Fltch Company, Star Fish Company, Henry & 
Close Company, Boston Flsh Company, F. E. Hardlng Company, Arnold & 
Windsor Company, Story-Slmmons Company, John Burns Company, E. A. 
Rich Company, Bay Flsh Company, George M. Ingalls Company, Bunting & 
Emery Company, Whitman, Ward & Lee Company, H. A Rich Company, 
Williams Bros. Fish Company, Casslus Hunt Companj, Gloucester Fresh 
Flsh Company, Atlantic & Pacific Fish Company, J. Adams & Co.* Incorpo- 
rated, B. P. Phillips Company, P. H. Prior Company, Preeman & Cobb Com- 
pany, Booth Fisherles Company, Wm. Haskell Company, Shore Elsh Compa- 
ny, Oc9an Flsh Corporation, William J. O'Brien, Daniel J. O'Brlen, Nlcholas 
L. Fnlham, John J. Herbert, Ernest F. Rich, Bdwin S. Goodspeed, Frank C. 
Goodspeed, Oliver C. Lombard, Edgar F. Curtis, and Alvln G. Baker. 
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which the acts set forth in the bill are alleged to be in violation are 
found in sections 1 and 2 (Comp. St. §§ 8820, 8821), and it is claimed 
that some of the alleged offending acts are also in violation of sec- 
tion 7 of the Clayton Act of October 15, 1914 (38 Stat. 731, c. 323 
[Comp. St. § 883Sg]). 

The New England Kish Exchange is a Maine corporation, and was 
formed in the fall of 1908. Ail the wholesale fresh fish dealers then 
doing business in Boston, 44 in number (since reduced to 40), became 
members of the Exchange by the purchase of a share of its stock. At 
the time of the organization of the Exchange, the fish business at Bos- 
ton was conducted at T Wharf and on Atlantic avenue and Commer- 
cial Street, in the neighbprhood of T Wharf. April 1, 1914, the busi- 
ness was removed to its présent location at South Boston, known as 
the Boston Fish Pier. The Exchange was conducted at T Wharf 
from the time of its organization down to April 1, 1914, when it also 
was transferred to the Fish Pier. 

The Bay State Fishing Company is a Maine corporation. It was 
organized in 1916, and took over the steam trawler fishing fleet of the 
Bay State Fishing Company of Massachusetts and 8 of the 40 dealers 
then members of the Exchange. Thèse 8 dealers were Watts & Cook, 
Incorporated, John R. Neal Company, John Burns Company, Story- 
Simmons Company, Incorporated, H. A. Rich Company, B. F. Phil- 
lips Company, L. B. Goodspeed Company, and Alvin G. Baker. 

The Boston Fish Pier Company is a Massachusetts corporation. 
It also was formed in 1916, when it took over 28 of the 40 dealers on 
the Exchange. It owns a control of the stock of the New England 
Fish Exchange, and through direct and indirect ownership, a control 
of the Boston Fish Market Corporation. The 28 dealers in the Boston 
Fish Pier Company are E. A. Rich Company, Cassius Hunt Company, 
Williams Bros. Fish Company, Arnold & Windsor Company, F. E. 
Harding Company, Hasking Fish Company, Atlantic & Pacific Fish 
Company, Baker, Boise & Watson Company, Freeman & Cobb Com- 
pany, George M. Ingalls Company, Henry & Close Company, J. Ad- 
ams & Co., Incorporated, P. H. Prior Company, Warren Fitch Com- 
pany, Whitman, Ward & Lee Company, Océan Fish Company, Star 
Fish Company, Coleman Son Company, Bay Fish Company, Taylor 
& Mayo Company, Rush Fish Company, Shore Fish Company, F. J. 
O'Hara & Co., Atlas Fish Company, Ernest F. Rich, doing business as 
A. F. Rich & Co., Lombard & Curtis, Fulham & Herbert, and the Bos- 
ton Fish Company. 

The Boston Fish Market Corporation is a Massachusetts corpo- 
ration. It was organized by the dealers in 1910, with a view of ac- 
quiring a new location for the fish business, and holds, as lessee of the 
State of Massachusetts, a long-term lease of the premises at South 
Boston, where the Fish Pier is located and where the fish business is 
now conducted; the défendant dealers being sublessees. 

The Commonwealth Ice & Cold Storage Company was organized in 
1910 by the dealers to operate a cold storage plant, and since 1914 has 
occupied for this purpose certain premises set apart at the Fish Pier 
as sublessee of the Boston Fish Market Corporation. It is controlled 
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by the Boston Fish Market Corporation, which owns a majority of its 
common stock. 

The four remaining défendants hâve locations on the Fish Fier as 
sublessees of the Boston Fish Market Corporation, where they do a 
Wholesale fresh fish business. They are William J. and Daniel J. 
O'Brien, copartners under the name of R. O'Brien & Co., Booth 
Fisheries Company, Bunting & Emery Company, and Gloucestet 
Fresn Fish Company; the three latter being Massachusetts corpora- 
tions. 

The William Haskell Company was a wholesale concern formerly 
doing business on the Fish Pier. It is alleged in the bill that it was ac- 
quired by the Boston Fish Pier Company, but this is not correct. It 
has gone into bankruptcy and out of business. 

For a séries of years prior to 1908, the fresh fish business at Bos- 
ton was conducted at T Wharf. During this period some of the 
dealers had places of business upon the wharf, and others were ac- 
commodated at différent points on Atlantic avenue and Commercial 
Street. The supply of fish was brought in by fishing schooners, hav- 
ing been caught at fishing grounds east and northeast of the New Eng- 
land coast. The fleet engaged in this business consisted of 136 schoon- 
ers. The fishermen connected with the schooner fleet fish from dories 
with hand trawls. During the latter part of crnducting the business 
at T Wharf, fishing by steam trawlers was introduced, and the sup- 
ply of fish was thus augmentèd. 

T Wharf was held under a lease by the T Wharf Fish Market 
Corporation, at a rental of some $35,000 a year and taxes, and such 
of the dealers as had places of business upon the wharf occupied them 
as subtenants of the Market Corporation. The wholesale dealers on 
Atlantic avenue and Commercial street were permitted to make use of 
T Wharf for obtaining supplies of fish, and some 5 or more retailers 
were allowed to go there for a like purpose. The revenues of the T 
Wharf Fish Market Corporation consisted of the rents received from 
tenants, the sums collected from the other dealers for storage of hand 
carts, and wharfage charges and charges for scales paid by the fisher- 
men. 

Prior to 1908 the dealers and others purchased their fish from the 
captains, either on the cap log of the wharf or elsewhere, as they saw 
fit. As a rule the sales were at auction on the wharf and of an entire 
trip of a given kind of fish. Many abuses sprang up, detrimental 
alike to the fishermen and the dealers. In 1908 the dealers, with the 
approval of the captains of the fishing schooners, organized the New 
England Fish Exchange and put it into opération on T Wharf. One 
of the purposes of its organization was to improve the methods of 
conducting the business upon the wharf. The approval of the cap- 
tains was indicated in a document referred to in the record as the 
"Captains' Agreement." Counsel for the government contend that by 
it the captains bound themselves to bring ail their fish to T Wharf to 
sell upon the Exchange. But an examination of the document dis- 
closes that its f air meaning is, not that they bound themselves to bring 
ail their fish to the wharf to sell on the Exchange, but that they were 
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willing to offer for compétitive bidding on the Exchange such fish as 
they brought there., and to abide by the proposais therein made by the 
dealers in the nature of rules and régulations governing the transac- 
tion of business on the Exchange. 

The authorized capital stock of the Exchange was 50 shares, o£ 
$100 each, and 44 dealers, who comprised substantially ail the Whole- 
sale fresh fish dealers then in Boston, each purchased a share of the 
stock. Rules for the conduct of the business on the Exchange were 
adopted, which were in substantial accord with the proposais stated 
in the document called the "Captains' Agreement." Under thèse rules 
the business between the fishermen and the dealers was transferred 
f rom the cap log and elsewhere on the wharf to a room provided for 
the Exchange, where the captains were required, on the opening of 
the Exchange, to offer their fish for compétitive bidding by the deal- 
ers. The captains were precluded from selling fish on the wharf out- 
side of the room of the Exchange, except fish for salting ; and a like 
rule applied to dealers in the purchasing or engaging fish at the wharf. 
The captains, having offered their fish on the Exchange, could with- 
draw it if they were not satisfied with the bids which they received, 
and offer it later on the Exchange or take it elsewhere. The fishermen 
paid the T Wharf Fish Market Corporation a wharfage charge of 30 
cents per 1,000 pounds; they also paid the Exchange a charge of 1 
per cent, on the selling price of their fish. In return for the latter 
charge the Exchange, on its part, undertook to keep a record of the 
transactions on the Exchange, and to pay each captain the price 
agreed upon with the dealer for his fish on receiving a card showing 
that the captain had delivered to the dealer the fish that the latter had 
bought. The Exchange also established a recognized cuU and quality 
of fish, and provided means for settling disputes between the cap- 
tains and the dealers and carrying their settlements into effect. 

The resuit was that the trading in ail fish brought in by vessels to 
the wharf, except fish for salting, had to be carried on in the room of 
the Exchange, and the only parties having access there were dealers 
who were members of the Èxchange or their représentatives, and 
persons who were not members, but to whom buyer's tickets were is- 
sued. 

During the nine years of the Exchange the average annual amount 
received by it as fées charged the captains was $31,690, and the annual 
average sum received by it during this period for other fées and 
charges to members, buyers, and commission men was a little rising 
$9,000, making the average income of the Exchange over $40,000 a 
year. Its average expenses were a little under $20,000 a year. 

In 1909, by a vote of the directors of the Exchange, it was provided 
that no more stock should be issued, and its by-laws provided that 
members desiring to dispose of their stock should first offer it for sale 
to the Exchange, and thereafter the stock of 4 members was purchased 
by the Exchange, reducing the number to 40. 

Before the Exchange was formed, the dealers had made an effort ta 
taise funds by voluntary contribution to secure a new site at which 
to conduct the business. This, however, failed, and in 1908, in order 
258 F. — 47 
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to secure and develop a location for the conduct of the fish business, 
the Exchange adopted a rule by which those dealing on the Exchange, 
whether as members or by virtue of buyer's tickets, were required 
to pay an assessment of a given amount per pound on fish of certain 
classes, including ground fish, bought by them. The assessment on 
ground fish was a quarter of a cent a pound and on other fish classified 
for assessment it varied from one-eighth of a cent to a cent. The as- 
sessment on ground fish remained at a quarter of a cent a pound un- 
til October 5, 1918, nearly a year after this suit was brought, when it 
was abolished. This assessment was imposed, not only on the fish 
landed at Boston and sold by the captains on the Exchange, but on ail 
that bought from the commission men on the Exchange which they 
had obtained by purchase or consignment, and which had been land- 
ed at other ports on the New England coast and shipped to them by 
rail or water. 

As above stated, this assessment began in 1908, but not until the 
latter part of that year, and excluding the sums paid in 1908 and in 
January and February, 1918, the amount collected from January 1, 
1909, to January 1, 1918, was a little more than $3,100,000; but the 
amount of money held by the Exchange at any one time was much 
less, the largest amount being $008,945.40. The reason for this was 
that 40 per cent, of the assessment secured from the stockholder mem- 
bers was paid back to them by the Exchange at the expiration of each 
three months. The remaining 60 per cent, assessed against them was 
held as an investment or trust f und, and was represented by notes given 
by the Exchange to the members and running for a period of five 
years. There were some five retail dealers having buyer's privilèges 
on the Exchange, and the fish bought by them, of the classes subject 
to assessment, were assessed at the same rate as were like classes of 
fish when bought by the dealer members. In the case of thèse retail 
buyers 60 per cent, of the assessment was distributed to them at the 
expiration of the three-month periods ; the remaining 40 per cent, was 
not returned, but was credited to the buyer's ticket account, and went 
into the treasury of the Exchange as a profit. 

When the Exchange wàs f ormed, T Wharf was occupied under a 
lease expiring April 1, 1914, and it was expected that payment for the 
new location would be required by that date. The original by-laws, 
rules, and régulations were drawn with a view to the payment of the 
trust fund to the dealers at that time. Less than $600,000 of the as- 
sessment was used by the dealer members in the development of the 
property at the Fish Pier through the purchase of stock in the Boston 
Fish Market Corporation and of thé Commonwealth Ice & Cold Stor- 
age Company. Votes were passed by the Exchange in March and 
June preceding and foUowing April 1, 1914, to continue the assess- 
ment, and it was imposed and collected down to April 5, 1918, when it 
was abolished. 

By April 1, 1914, the business conducted at T Wharf had been trans- 
ferred to the Fish Fier at South Boston. It had been expected that 
•ihis would take place six months earlier, but, the completion of the 
buildings on the Fish Pier having been delayed, this expectation was 
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not realized. In September, 1910, the state of Massachusetts, acting 
by its board of harbor and land commissioners, entered into an agree- 
ment with the Boston Fish Market Corporation to lease to it a cer- 
tain parce! of the Commonweakh Flats at South Boston and to erect 
thereon a pier for its uses. The pier to be erected by the state was to 
be 1,200 feet long and 300 feet wide, and the Market Corporation 
was to erect thereon, prior to October 1, 1913, buildings of concrète 
or brick, suitable for the fish business, costing not less than $400,000. 
The buildings and permanent structures erected by the lessee were to 
become the property of the less.or at the expiration of the term of the 
lease or extensions thereof. The lease was to run for the term of 15 
years, beginning October 1, 1913, at a yearly rental of $35,000, with the 
right in the lessee to extend the lease for a period of 15 years from 
October 1, 1928, on the same terms and conditions, except that the 
rental for the additional term was to be $45,000. The lessee was also 
to pay the "annual taxes assessed upon the premises leased, or any 
interest, whether of the lessor or lessee therein." 

In December, 1913, the state of Massachusetts entered into a fur- 
ther agreement with the Boston Fish Market Corporation whereby it 
was provided that in case the Market Corporation, prior to the Ist 
day of October, 1943, had erected or caused to be erected buildings 
of concrète or brick, etc., on the leased premises costing not less than 
$1,000,000 and did not impose a wharfage charge on vessels admit- 
ted to discharge fish at the pier of more than 30 cents per 1,000 pounds 
of fish, or unfairly discriminate between fishing vessels or classes of 
fishing vessels with référence to their discharge, the lessee should 
hâve the right to extend the lease for a further period of 15 years from 
October 1, 1943, and for a still further period of 15 years from Oc- 
tober 1, 1958, on the terms and conditions of the- original lease, except 
that the rental for such additional periods should be fixed at an amount 
equal to 5 per cent, of the estimated value of the leased premises 
(exclusive of structures and improvements which had been placed 
by the lessee, its tenants, or licensees, thereon) as of a date 18 months 
prior to the commencement of each of said additional periods. 

The Boston Fish Market Corporation expended or caused to be 
expended in the érection of permanent structures on the pier $1,300,- 
000. The taxes assessed upon the property were $37,211.20 in 1914, 
and they were thereafter increased, until in 1918 they reached $52,- 
609.92. 

The Boston Fish Market Corporation in 1912, before its entry upon 
the construction of the buildings upon the pier at South Boston, obli- 
gated the dealers to take spécifie stores to be built upon the pier on a 
10-year lease. An opportunity was given to ail of the wholesale deal- 
ers who were members of the Exchange to take stores, and ail ex- 
cepting the Hub Fish Company and the Hamilton Estate did so com- 
mit themselves. A fiât rent was fixed on thèse stores, and the dealers 
who were prepared to commit themselves were then given an oppor- 
tunity to bid a bonus on the rental for a choice of location, which 
bonus was added to the rental. Having procured thèse commitments, 
the Boston Fish Market Corporation then built 45 stores on the two 
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sides of the pîer. The buildings comprisirig thèse stores occupied ail 
the available space on the pier, except what was required for an admin- 
istration building and for the cold storage plant of the Commonwealth 
Ice & Cold Storage Company. 

When the business was transferred in 1914 from T Wharf to the 
Fish Pier, ail of thèse stores but one were taken by the wholesale 
fresh fish dealers, the New England Fish Company, and a concern by 
the name of Snow & Parker. The vacant store was subsequently let 
to the Prior-Hamilton Company, wholesale dealers. Other stores were 
erected on Northern avenue, which led past the entrance to the pier. 
The stores erected on the northeasterly side of the avenue backed up to 
the water at the head of the docks to the pier. Thèse stores were pri- 
marily intended for the shell-fish dealers. Some stores were also 
erected on the opposite or southwesterly side of the avenue for trade 
uses aneillary to the wholesale fresh fish business. Three of the 
stores on the water side of the avenue hâve been leased since the deal- 
ers transferred their business from T Wharf; and three or more of 
the stores on the southwesterly side of the avenue hâve been let. The 
leases of thèse stores contain a restriction prohibiting the lessees from 
doing a wholesale fresh fish business. 

In addition to the dealer members having privilèges on the Exchange, 
there were 13 other dealers who held such privilèges by virtue of buy- 
er's tickets issued by the Exchange ; and to entitle them to the buyer's 
tickets they had to be either tenants on the pier or obtain trading priv- 
ilèges from the Boston Fish Market Corporation. Five of thèse 13 
were large retail dealers, 5 bought for salting and smoking, and the 
balance for gênerai purposes. There was also a buyer's ticket issued 
annually to one Pickert during the mackerel season. The buyer's tick- 
ets were issued for â month and were revocable at the will of the 
Exchange. The trading privilèges on the pier were issued to licensees 
for a like term, and were revocable at the will of the Fish Market Cor- 
poration. By the new rules a retailer is not entitled to be admitted 
to buying privilèges on the Exchange unless he can qualify as a whole- 
sale fresh fish dealer, meaning thereby one who conducts "a business 
not less than fifty (50) per cent, of which in money value is the selling 
of fresh fish to others who are retailers, and conducting it separate and 
apart from any retail store." 

There were also 18 commission men who took from the Boston 
Fish Market Corporation leases of offices in the administration build- 
ing on the pier. Thèse leases were "for the purpose of conducting 
an office only for the prosecution on its own account of a commission 
business in fish (exclusive of fish livers) which [were] landed outside 
of the port of Boston and sold by the lessee to wholesale fresh fish 
dealers. The term 'commission' [was] not [to] be construed as pre- 
cluding the lessee from itself buying said fish so landed for sale, pro- 
viding the same [was] sold to wholesale fresh fish dealers, but the 
leased premises [were] under no circumstances [to] be used for the 
carrying or storage of fish." The commission men, by the rules of 
the Exchange, were required to procure admission cards to the sales 
room of the Éxchange, and to pay therefor $50 for any one member 
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of a firm and $40 for each salesman, to entitle them to sell fish to 
members of the Exchange, and, having procured such admission cards, 
they were required to ofifer for sale each day in the salesroom of the 
Exchange, at 7 a. m., ail fish known to be due to arrive; but where 
fish had been refused by buyers on account of its condition, or fish had 
arrived of which no previous notice had been received, they could sell 
to members of the Exchange at other places, but to members of the 
Exchange only. In the rules of the Exchange that became effective 
November 11, 1918, the rule as to the sale of fish by commission men 
was made to read as follows: 

"Ail fish to be sold by commission dealer members as fresb flsh to members 
of the Exchange known to be due to arrive shall be offered for bids each day 
at the salesroom of the Exchange at the opening of business." 

Out of the sums received by the Exchange from buyer's tickets, 
seller's tickets, the 40 per cent, of the assessment paid by the nonmem- 
ber dealers and credited to the ticket account, and the charge to cap- 
tains of 1 per cent, of the amount of their sales, it paid in dividends 
on each $100 share of its stock during nine years $1,800, or an average 
of $200 a year, and has a surplus sufficient to permit of a distribution 
of $2,000 to each shareholder, making in ail an average annual income 
during this period of about $420 a share. 

After the removal of the business from T Wharf to the Fish Pier, 
the captains were still required to pay to the Exchange 1 per cent, on 
the amount of their sales down to November 11, 1918, when the charge 
was reduced to one-half of 1 per cent. They were also required to pay 
the Boston Fish Market Corporation a wharfage charge of 30 cents 
per 1,000 pounds of fish, and an additional charge for the use of 
scales provided by the Market Corporation. The suAi derived from 
thèse last two sources was something over $35,000 a year. 

Cod, cusk, hake, haddock, and pollock, although not generally known 
to the consumer as ground fish, are so known to the trade. They are 
the most important f resh fish f ood in the northeastern part of the Unit- 
ed States, and form a distinct trade class. They are not caught to 
any extent for consumption as fresh fish in the United States, ex- 
cept in Atlantic waters east and north of New England, and the trade 
in them as fresh fish is largely confined to the New England states, 
New York, New Jersey, and Pennsylvania, although to some extent the 
trade extends further west and south. They are the staple fresh fish 
food in thèse states. The only other fish that cornes into the New 
England market for sale fresh in any relatively considérable quanti- 
ties are halibut, salmon, and in the summer time mackerel. Ground 
fish are a médium priced fish as compared with the higher priced fish, 
such as salmon, mackerel, halibut, and blue fish, and the inferior or 
low-priced fish, such as whiting. 

The control of the fresh ground fish trade in the United States is 
on the Fish Pier at Boston. It is the only market to which is brought 
with reasonable regularity a quantity sufficient to approach an adéquate 
supply. There is landed at Boston annually from boats about 100,000- 
000 pounds of ail kinds of fresh fish, of which about 83,000,000 
pounds are ground fish; there are shipped into Boston annually for 
sale from other ports about 69,000,000 pounds cf ail kinds of fresh 
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fish of which from 30,000,000 to 39,000^000 pounds are ground fisb; 
and substantially ail of this ground fish, whether shipped in or landed 
at Boston from boats, goes through the Exchange on the Fish Pier. 
The âmount landed at other places in Boston is about 1,500,000 
pounds and is devoted to local consumption. The price charged for 
ground fish on the Fish Pier at Boston is the basis for priées charged 
at other markets, and to a great extent controls those priées. New 
York is the next largest fresh fish distributing point in the United 
States, and deals in about 26,000,000 pounds of fresh ground fish. For 
its ground fish supply, however, it is largely dépendent on Boston, as it 
receives about 20,000,000 pounds of this class of fish from Boston. 
The exportation from Canada of fresh ground fish to the Unîted 
States was, in 1916, a little rising 2,500,000 pounds, and in 1917 ex- 
ceeded by but a little 5,000,000 pounds. What part of this, if any, is 
used for canning or salting, the record does not show. The amount of 
fresh ground fish' landed at Portland, Me., annually varies from 12,- 
000,000 to 20,000,000 pounds. About 5,000,000 pounds of this goes 
into canning, and of the remainder about one-half is consumed in the 
local trade, nearly a quarter goes to the Fulton Market in New York 
City, and a fifth to the Boston Fish Pier. It appears from the gov- 
ernment reports that in 1908 there was landed in Massachusetts and 
Maine 84 per cent, of the cod, 99 per cent, of the haddock, 100 per 
cent, of the hake, and 98 per cent, of the pollock for the entire United 
States ; the states of Washington and Calif ornia supplying _ 7 per 
cent, of the cod, which was used for salting exclusively. It is esti- 
mated, and we think conservatively, that Boston controls at least 95 
per cent, of the Interstate trade in fresh ground fish, ail of which is 
handled at the Fish Pier, and that from 70 to 80 per cent, of ail the 
fresh fish handled there is sold in Interstate commerce. 

Early in 1916 an effort was made tb organize ail of the dealers 
at the Fish Pier into a single corporation and to conduct the business 
through those dealers. This effort resulted in the formation of the 
Boston Fish Pier Company in October, 1916. Soon after this Proj- 
ect was started, outside promoters undertook to bring about another 
organization of a like character among the dealers, combining with 
it an independent source of supply. The Bay State Fishing Company 
of Massachusetts then owned a fleet of 9 trawlers bringing fish to the 
Fish Pier for sale. This was the only trawler fleet then in existence 
in thèse waters. It furnished from a quarter to a third of the entire 
supply of fish landed at Boston, and during a large part of the winter 
months the only dependable supply. The latter project likewise con- 
templated the acquisition of ail the dealers on the Fish Pier in con- 
junction with the supply furnished by the trawler fleet, and resulted 
in the formation of the Bay State Fishing Company of Maine in June, 
1916. It is contended on the part of the Boston Fish Pier Company 
that the Bay State Fishing Company was first projected and that its 
own organization was later entered upon as a matter of self-defense, 
but we are unable to find that this was the situation. It seems rather 
that the undertaking that resulted in the formation of the Boston 
Fish Pier Company was first started, and thereafter it was a race 
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to see which would accomplish its purpose in acquiring ail the dealers. 
The Bay State Fishing Company acquired the trawler fleet, 8 of the 
dealers, 2 halibut companies, and 2 commission houses, and the Bos- 
ton Fish Pier Company acquired 28 dealers and 1 commission house. 

The form pursued in the acquisition of the 28 independent dealers 
by the Boston Fish Pier Company was as f ollows : Each of the con- 
cerns sold to the Fish Pier Company its business, good will, and 
assets, except its share of stock in the New England Fish Exchange, 
a share of the common stock in the New England Fish Company, 
a share of stock in the Boston Fish Market Corporation, and its lease 
of the store on the Fish Pier. The Boston Fish Pier Company took 
over the dealers as employés, The capital stock of each concern was 
reduced to 30 shares, and the shares were transferred to the Boston 
Fish Pier Company. Thèse concerns, having retained their shares 
of stock in the New England Fish Exchange and their leases oh the 
pier, thereafter acted in conjunction with the Boston Fish Pier Com- 
pany and with each other in the conduct of the fish business, and ail 
compétition between them ceased. 

The method pursued by the Bay State Fishing Company of Maine 
in taking over its 8 dealers was as f ollows: It bought outright the 
stock of the John R. Neal Company and the L. B. Goodspeed Com- 
pany. It organized the corporation known as A. G. Baker, Incorpo- 
rated, a Massachusetts corporation. It also organized the B. F. Phil- 
lips Company of Maine, Watts & Cook, Incorporated, of Maine, Story- 
Simmons Company, Incorporated, of Maine, John Burns Company of 
Maine, and the H. A. Rich Company of Maine. Alvin G. Baker then 
entered into an agreement with A. G. Baker, Incorporated, whereby 
he sold to it his merchandise, furnishings, and fixtures on the prem- 
ises occupied by him at No. 1, Boston Fish Pier, the good will of 
the business there conducted, the lease of the premises, "the priv- 
ilège which goes with or is attached to his membership in the New Eng- 
land Fish Exchange, and the right to operate and do business through 
said Exchange" ; also "ail dividends which may hereaf ter corne due 
to him from the assessment fund, so called, of said Exchange, re- 
serving, however, the ownership of the certificate of membership or 
stock in said Exchange, and ail dividends which may hereaf ter be de- 
clared on said stock" ; also the buying privilèges in the New Eng- 
land Fish Company, and the right to use the name of A. G. Baker, 
Incorporated. The B. F. Phillips Company of Massachusetts made 
a like agreement and transfer to the B. F. Phillips Company of 
Maine, and each of the other Massachusetts corporations made like 
agreements and transfers to their respective Maine corporations. 
The stock of the new corporations was transferred to the Bay State 
Fishing Company of Maine, the individual dealers became its em- 
ployés in the conduct of the fish business through the various cor- 
porations, and ail compétition between the 8 dealers came to an end. 

In the bill it is alleged (page 22) that the Bay State Fishing Com- 
pany is in itself a monopoly in restraint of trade. It is also al- 
leged (page 23) that the Boston Fish Pier Company is likewise a mo- 
nopoly in restraint of trade. It is further alleged (pages 24, 25) that. 
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thèse _ companîes "hâve now entered into an agreement or under- 
standing with one another governing ail dealings on said Exchange," 
involving the maximum priées at which fish is to be bought on the 
Exchange and the minimum priées at which it shall be resold in in- 
terstate commerce. In the prayer of the bill it is asked that the Boston 
Fish Pier Company may be deelared an unlawful combination in re- 
straint of trade and dissolved, and that the Bay State Fishing Com- 
pany may also be deelared an unlawful combination in restraint of 
trade and dissolved. 

[1] In view of this, the défendants contend that unless the gov- 
ernment establishes by its proof that thèse two companies hâve en- 
tered into an agreement or understanding with one another govern- 
ing ail dealings on the Exchange, and in particular those relating to 
fish bought on the Exchange to be resold in Interstate commerce, the 
relief asking for the dissolution of thèse individual companies in the 
prayer of the bill should not be granted; that in the absence of the 
foregoing allégation, and proof establishing the combination between 
thèse companies, the bill would présent distinct grounds of complaint 
against différent défendants, which would not be permissible ; that the 
only relief that properly can be granted is the dissolution of the com- 
bination, if any, between the Bay State Fishing Company and the Bos- 
ton Fish Pier Company, and not a dissolution of either or both of thèse 
companies; and that to dissolve thèse companies would be to permit 
the joinder of three différent causes of action in a single bill. They 
rely in support of their contention on the décision in United States 
v. Reading Co., 226 U. S. 324, 372, 2,72, 33 Sup. Ct. 90, 57 L. Ed. 243. 

That case was decided in December, 1912, prior to the adoption of 
the new equity rules on February 1, 1913, wherein the practice in equity 
cases was very materially changed. In thèse rules (rule 26, 201 Fed. 
V, 118 C. C. A. v) it is provided that: 

"The plalntlff may joln In one blU as many causes of action, cognlzable 
In equity, as he may hâve against the défendant. But when there are more 
than one plaintiff, the causes of action joined must be joint, and if there be 
more than one défendant the liabillty must be one asserted against ail of the 
material défendants, or sufficient grounds must appear for unltlng the causes 
of action in order to promote the convenlent administration of justice. If It 
appear that any such causes of action cannot be conveniently disposed of 
together, the court may order separate trials." 

According to this rule, if the circumstances show that the admin- 
istration of justice may be promoted by joining différent défendants 
in a single bill of complaint, although the liability asserted is not 
joint, it may be done; and it seems to us that, if circumstances could 
ever exist where the rule would be applicable, they do in this case. AU 
the transactions complained of relate to the conduct of the fish business 
on the Exchange through a séries of years, and are so interwoven and 
connected that it would put the parties to unnecessary trouble and ex- 
pense if they were required to litigate three suits, instead of one, ail 
of which would cover substantially the same ground. We think, there- 
fore, that we may properly deal in this proceeding with the question of 
dissolution of thèse corporations, if in other respects the law and the 
facts justify us in so doing. 
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It is conceded on the part of the government that there is no évi- 
dence from which it can be found that, since the formation o£ the 
Boston Fish Pier Company and the Bay State Fishing Company, thèse 
corporations hâve entered into a combination for fixing the maximum 
priées to be paid for fish on the Exchange or the minimum priées at 
which it should be sold. It contends, however, that a combination 
exists between thèse companies through the Exchange. It is to be 
remembered in this connection that the Exchange was organized and 
put in opération back in 1908, long prior to the organization of thèse 
companies, and that their organizations were net and could not hâve 
been steps in furtherance of a gênerai combination of the dealers 
then doing business on the pier. It may be and probably is true that, 
if the dealers in 1908 effected a combination through the Exchange, 
thèse companies hâve adopted it; but that does not make the organ- 
ization of their respective companies steps leading up to that com- 
bination. 

In this situation two questions are presented: (1) Whether, on the 
allégations of the bill and the proof produced, the Boston Fish Pier 
Company and the Bay State Fishing Company are each in themselves 
a combination in restraint of Interstate trade, in violation of sec- 
tion 7 of the Clayton Act or the Sherman Law; and (2) whether the 
Exchange, inaugurated by the dealers in 1908, constitutes an unlaw- 
ful combination in restraint of trade, which has, since 1916, been 
adopted and perpetuated by the Boston Fish Pier Company and the 
Bay State Fishing Company, as well as by the four remaining dealers 
on the pier. 

[2, 3] As previously stated, this proceeding is brought to prevent 
the défendants from further violating the act of Congress approved 
July 2, 1890, known as the Sherman Act, and "acts supplementing 
such act." The Clayton Act of October 15, 1914, is an act supple- 
menting the ' Sherman Act and other existing laws against unlawf ul 
restraints and monopolies, and is so entitled. In the bill (page 8) it is 
alleged that the Bay State Fishing Company "controls and causes to 
be operated for its own benefit, either through stock ownership or 
under agreements, the businesses" of its 8 members, and that the Bos- 
ton Fish Pier Company "controls and causes to be operated for its 
own benefit, either through stock ownership or by agreements, the 
businesses" of its 28 défendant dealers ; and while it is not specifically 
alleged in the bill that the consolidation of the 8 dealers in the Bay 
State Fishing Company and of the 28 dealers in the Boston Fish Pier 
Company restrains compétition between the dealers in each of the re- 
spective companies, it does generally so allège, and we think that the 
allégations are sufficient to justify a considération of the question 
whether the control acquired by thèse organizations over their respec- 
tive dealer members was in violation of the Clayton Act. But, if this 
were not so, we see no reason why the plaintiff's application for 
leave to amend its bill as to this matter should not be granted. The 
subject was fully gone into at the trial by the introduction of évi- 
dence and the présentation of the views of counsel, and to allow the 
amendment will be in furtherance of justice and in no way afïect 
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the substantial rights of the parties. Equity Rule 19 (33 Sup. Ct. 
xxiii). 

That part of section 7 of the Clayton Act material to a considéra- 
tion of this case reads as foUows : 

"No corporation shall acquire, dlrectly or Indlrectly, the whole or any part 
of the stock or other share capital of two or more corporations engaged in 
commerce wliere the effect of such acquisition, or the use of such stock by 
the voting or grantlng of proxles or otherwise, may be to substantially lessen 
compétition between such corporations, or any of them, whose stock or other 
share capital is so acquired, or to restraln such commerce in any section or 
community, or tend to ereate a monopoly of any Une of commerce. 

"This section shall not apply to corporations purchasing such stock solely 
for investment and not uslng the same by voting or otherwise to brlng about, 
or in attempting to bring about, the substantial lessenlng of compétition. 
Nor shall anythlng contained in this section prevent a corporation engaged 
in commerce from causlng the formation of subsidlary corporations for the 
actual carrying on of their immédiate lawful business, or the natural and 
legitimate branches or extensions thereof, or from ownlng and holding ail 
or a part of the stock of such subsidlary corporations, when the effect of 
such formation is not to substantially lessen compétition." 

[4] The évidence discloses that the Boston Fish Pier Company, in 
1916, acquired the stock of 25 of the corporations doing business in 
interstate commerce as independent wholesale fresh fish dealers on 
the Fish Pier, and the assets and business of Ernest F. Rich, doing 
business under the name of A. F. Rich & Co., and the partnerships 
of Lombard & Curtis and Fulham & Herbert, the three latter concerns 
being wholesale fresh fish dealers engaged in interstate trade on the 
pier, and that it thereafter conducted the businesses of thèse dealers, 
and ail compétition between them ceased. We think the acquisition 
of thèse corporations was plainly in violation of the Clayton Act, 
and that their combination in the Boston Fish Pier Company must be 
dissolved. 

[5] We also are of the opinion that the acquisition by the Bay State 
Fishing Company of the stock in the 8 corporations in its combi- 
nation is likewise in violation of the Clayton Act. The fact that 5 
out of 8 of the corporations whose stock was taken over by the Bay 
State Fishing Company were organized under the laws of Maine, 
to whom the Massachusetts corporations bearing the same names cod- 
veyed their businesses and assets, does not make the situation dif- 
férent than it would hâve been, and no less a violation of the Clayton 
Act, had it taken over the stock of the Massachusetts corporations 
directly. The respective Maine and Massachusetts corporations were 
in substance the same, and the effect of the formation of the Maine 
corporations and the taking over oi their stock was to defeat compéti- 
tion between ail of the subsidlary corporations. The combination of 
thèse corporations with the Bay State Fishing Company was thereforc 
a violation of the Clayton Act and niust be dissolved. 

[8] It is contended on behalf of the government that the Exchange 
was put into opération by the dealers in 1908 for the purpose of en- 
ablihg them to control the purchasè and sale of fish on T Wharf and 
af terwards at the Fish Pier. It is conceded that an exchange is a prop- 
er instrumentality through which to conduct the business, provid^d 
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ît is governed by rules and régulations that do not impose an undufc 
restraint upon the trade, and that the trade conditions existing be- 
tween the dealers and the fishermen in 1908 were such as to call for 
the introduction of an instrumentality of this nature. The conten- 
tion, however, is that the purpose of the dealers in thé institution of 
the Exchange and in thé establishment of the rules and régulations 
that were adopted was to confine the flow of fish through the pier 
or T Wharf to themselves and to otherwise impose undue restraint up- 
on the trade. 

In discussing the question of the Exchange, it is necessary to take 
into account the situation existing at T Wharf and at the Fish Pier, 
for they were the places where, at différent times, the Exchange was 
located, and a limitation upon the right to be admitted to do busi- 
ness upon the pier or the wharf necessarily limîted and confined ad- 
mission to the Exchange to such as had the right to do business 
upon the pier or wharf. Under the rules and régulations, so far as 
we are informed, those having the right to do business on the pier 
are permitted upon Hke terms to obtain admission to the privilèges 
of the Exchange, and it is évident that this should be so in order 
to avoid undue discrimination. If the right to do business on the pier 
is unlawfully restrained by the déniai of its privilèges to dealers other 
than the défendants, it would follow that their exclusion from the 
Exchange was also without right. 

The question on this branch of the case, therefore, is whether the 
situation as it existed at T Wharf, and later at the Fish Pier, was such 
as to render the exclusion of outside dealers from the privilège of 
going upon the wharf or pier to obtain a supply of fish from the cap- 
tains and commission men unlawful. 

The T Wharf Fish Market Corporation was a combination of 
Wholesale dealers that held the lease of T Wharf. The Boston Fish 
Market Corporation was also a combination of wholesale dealers 
that later held the lease of the Fish Pier. Thèse organizations were 
formed and the locations obtained with a view of centralizing the 
businesses of ail the wholesale fresh fish dealers, first at T Wharf, 
and afterwards at the pier, and thereby creating a market for the 
purchase and sale of fresh fish (that could not otherwise hâve been 
created) and of a character that would induce the bringing of fish 
to thèse places for sale to the exclusion of other places. 

Under the T Wharf Fish Market Corporation combination some 
30 wholesale dealers became tenants on T Wharf and were accorded 
the privilège of dealing with the captains on the wharf without fur- 
ther expense than the rent which they paid for their stores, and some 
13 or 14 other wholesale dealers and 5 or more of the large retail 
dealers were permitted to purchase fish on the wharf without charge, 
except for the storage of hand carts. With this body of buyers cen- 
tralized on the wharf, the captains of 136 fishing schooners coming 
into Boston were induced, through the market thus created, to bring 
their catches to T Wharf for sale, and the trawler fieet of the Bay 
State Fishing Company of Massachusetts, which was later organized, 
was likewise induced to bring its catches there. The commission 
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men also were induced to a large extent to corne there to offer for sale 
fish which had been consigned to them and landed at ports other 
than Boston. Having, through thèse means, diverted the flow of fish 
from other channels to T Wharf, the wholesale dealers then, with the 
approval of the captains, established the Exchange and limited its 
privilèges to themselves and such other dealers as they saw fit to grant 
trading privilèges on the wharf. 

The transfer of the business from T Wharf to the Fish Pier did not 
alter the situation, further than that the new location afforded op- 
portunity for centralizing a greater number of dealers engaged in the 
fish business, and made it doubly sure that fish caught in New Eng- 
land waters would be brought to the Fish Pier for sale, rather than 
to T Wharf or any other place. The resuit of the combined action 
of the dealers was that 83 per cent, of ail the fresh fish and 95 per 
cent, of ail the ground fish brought to Boston was landed at the Fish 
Pier, which gave absolute control to thèse dealers of ail the fish 
passing through the pier and a predominating control of ail the fresh 
fish dealt in throughout the North Atlantic states, rendering it im- 
possible for an outside dealer to build up a business in interstate 
trade. 

We think, theref ore, that the défendant dealers, by combining in the 
manner above outlined, with a view to centralizing and controlling the 
flow of fish in Interstate commerce and the acquisition of that con- 
trol, violated the Sherman Law, and unduly and unreasonably re- 
strained interstate trade in fresh fish. 

[7, 8] But as the Boston Fish Market Corporation and the Ex- 
change are f acilities vvhich may be operated for the good of the trade, 
by amending or eliminating the rules of the Exchange that place an 
undUe restraint on the business, and by requiring the Boston Fish 
Market Corporation to open up the pier upon equal and reasonable 
terms to such dealers as may désire the privilège of doing business 
there, we think that the Boston Fish Market Corporation should not 
be dissolved, provided the pier is thus opened up, and that the Ex- 
change should not be dissolved, provided its rules are reformed to 
meet the requirements necessitated by the opening up of the pier, and 
are otherwise amended in the respects hereinaf ter pointed out as im- 
posing undue restraints upon the trade. 

Under the rules of the Exchange the fishermen coming to the pier 
with fish for sale are required to offer ail their fish, except fish for 
salting, in the room provided for the Exchange, and the dealer members 
and others having the privilèges of the Exchange are precluded from 
purchasing or engaging fish landed at the pier, other than fish for 
salting, except on the Exchange. If the pier is opened up to out- 
side wholesale and retail dealers, and they are accorded the privilèges 
of the Exchange upon reasonable and equal terms, we do not see 
that such régulations would impose an undue or an unreasonable 
restraint upon trade; but we think that no rule of the Exchange or 
of the Fish Market Corporation should be adopted or enforced which 
would preclude wholesale or retail dealers from the privilèges of 
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the Exchange and the pier, so long as they conform to reasonable rules 
and régulations. 

[9, 10] Whether the charge of 1 per cent, to the captains on the 
selling price of their fish operated to restrain trade and increase the 
price of fish is, on the évidence, doubtful. It is plain, however, that 
the charge was unreasonable, and this is demonstrated by the fact 
that, after paying ail expenses of the Exchange, the average annual in- 
come on a share of stock in the Exchange was $420, three-fourths or 
more of which came out of the charge to the captains. The Exchange 
being an agency instituted for the common good and benefit of those 
doing business on the pier, the burden of maintaining it should be 
fairly apportioned among those receiving its benefits. This charge has 
now been reduced to one-half of 1 per cent., and should be still fur- 
ther reduced if it should turn out that it produces, with the other 
income of the Exchange, more than its expenses and a reasonable 
return on the money invested. But in the new rules relating to this 
complaint there has been inserted a provision whereby a captain is 
required to pay one-half of 1 per cent, figured on the highest bid 
made, even though he has not accepted the bid and has withdrawn 
his fish. This, we think, is an unreasonable restraint, and opérâtes 
to compel a captain to sell his fish, whether he is satisfied with the bid 
or not. This provision should be stricken from the rules and its en- 
forcement restrained. 

[11] The assessment imposed by the Exchange upon the dealers 
and traders on the Exchange of a quarter of a cent a pound on ground 
fish and of an eighth of a cent to a cent a pound on other classes of 
fish operated directly to increase the price of fish in Interstate com- 
merce and imposed an unreasonable restraint. Although the rule im- 
posing this assessment has been abolished since the institution of this 
proceeding, it was in force at the time the suit was brought, and its 
reinstatement should be restrained. 

[12] Under the old rules commission dealers doing business on the 
Exchange were required to ofïer for sale each day in the salesroom 
of the Èxchange, at 7 a. m., ail fish known to be due to arrive which 
had been landed at ports other than Boston and which had been sold 
or consigned to them for sale. This rule, as construed and enforced 
by the Exchange, precluded commission men from selling their fish 
to Wholesale dealers other than those doing business on the pier, and 
was an unreasonable restraint of Interstate trade. Since the institution 
of this suit the rule has been amended as herein previously set forth, 
and the restraint eliminated. The reinstatement of this rule should 
be restrained. 

[13] As the rules now stand, commission men having privilèges on 
the Exchange may sell their fish to wholesale dealers, whether they 
do business on or oflf the pier. They are, however, precluded from 
selling to retailers. This rule should be amended, so as to allow com- 
mission men having privilèges on the Exchange to sell to ail dealers, 
whoksale or retail. 

[14] The Exchange has at différent times engaged in the purchase 
and sale of fish on its own account and for others, but this practice 
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has been donc away with by article 30 of the rules effective November 
11, 1918. We see no objection to article 30 as it now stands. Any in- 
fraction of it or resort to the former practice should be restrained. 

[15] There has existed among the dealers a practice known as 
"splitting trips," whereby a given dealer would purchase a trip of 
fish at auction on the Exchange and then divide his purchase with oth- 
er dealers. It îs contended on the part of the government that in 
such cases the parties who were to share in the trip would agrée in ad- 
vance on the price to be bid, that a single bid would be made, and 
compétition in bidding defeated, to the détriment of the captains. 
We think that the évidence shows that at times such agreements were 
made. In the new rules, however, it is provided that "a splitting of 
a trip or a portion of a trip between the purchaser and other mem- 
bers * * * shall not be agreed to or arranged until after the 
making of the purchase." Due enforcement of this rule will obviate 
the difficulty. The splitting of trips is bénéficiai to the smaller deal- 
ers, who often cannot handle an entire trip, and the captains prefer 
to sell ail their fish as an entire trip, or the whole of a given variety 
of their fish to a single purchaser. If splitting is to be permitted, 
the provisions of the présent rule should be strictly enforced, and any 
infraction of it restrained. 

[16] Ail the rules of the Exchange limiting its privilèges to whole- 
sale fresh fish dealers, and prescribing the conditions upon which a 
dealer shall be regarded as a wholesale fresh fish dealer, should be 
abolished, and their enfOrcement restrained. 

[17] It was strenuously insisted upon at the trial that the union of 
the 28 dealers in the Boston Fish Pier Company gave to that company 
such a prédominance on the Fish Pier and control over the flow of 
fish there in interstate commerce that it was in itself an illégal com- 
bination in restraint of trade and offended the Sherman Act, as well as 
section 7 of the Clayton Act; and we think the évidence bears out 
the contention. Prior to the consolidation thèse 28 dealers had acted 
independently in the conduct of their businesses, and each had built up 
an interstate trade in fresh fish. They were tenants on the Fish 
Pier and members of the Exchange, through which the flow of fish 
passed. Each of the dealers owned a share of stock in the Exchange, 
and their 28 shares gave the Boston Fish Pier Company control of 
the Exchange. They also had substantial holdings of the common 
stock of the Boston Fish Market Corporation, which controUed the 
pier. The Exchange also had large holdings of the stock in the 
Boston Fish Market Corporation. This stock, together with that ac- 
quired from the dealers, gave the Boston Fish Pier Company control 
of the Boston Fish Market Corporation, which owned a control of 
the stock in the Commonwealth Ice & Cold Storage Company. This 
put the Fish Pier Company in a position where it could dictate what 
the rules of the Exchange should be and how it should be operated; 
also how the pier should be conducted, who should hâve trading priv- 
ilèges thereon, and who, from time to time, as existing leases expired, 
should become its tenants. Furthermore, it handled 58 per cent, of 
*11 the fresh fish dealt in on the pie? and substantially that percent- 
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âge of the ground fish. Its power of control became so great that, 
through a récent rule of the Exchange, it compelled the Bay State 
Fishing Company to offer its indépendant production (which con- 
sists of from a quarter to a third of ail the fresh fash landed at the 
pier) for sale at auction on the Exchange or forfeit the membership 
of its dealers and its buyer's privilège on the Exchange. The ac- 
quisition of this power of control, due to combination and not to nat- 
ural growth and development, we regard as in contravention of sec- 
tions 1 and 2 of the Sherman Law. 

[18] It is also contended that the combination in the Bay State 
Fishing Company of the 8 dealers and the independent source of 
supply furnished by the 9 trawlers acquired from the Bay State Fish- 
ing Company of Massachusetts was also in violation of the Sherman 
Law. This Company has become the largest individual producer of 
fish on the Atlantic coast. Prior to the consolidation the 8 dealers 
were competitors in the purchase of fish on the Exchange and in mar- 
keting it in interstate commerce. After the consolidation it handled 
about 31 per cent, of ail the fresh fish dealt in on the Exchange, and at 
certain seasons of the year practically ail the ground fish. This was 
due to the fact that on many days through the winter months fish could 
be caught by the trawler fleet when it could not be by the schooners. 
Prior to the combination, the production of the trawler fleet was 
ofifered for compétitive bidding on the Exchange to ail the dealers. 
After its organization it was turned over to its 8 dealers, except so 
far as it saw fit to sell to other dealers on the Exchange. The Bay 
State Fishing Company had access to the Exchange through its dealer 
members and its buyer's privilège, which enabled it to bid at the auc- 
tion sales on the Exchange. For a year or more prior to the adop- 
tion of the rule of the Exchange in 1918 requiring it, as a producer 
of fresh fish discharged from vessels at the Fish Pier, to ofïer its fish 
for compétitive bidding on the Exchange, it had ceased to ofïer its 
fish on the Exchange, but had retained and exercised its right to bid 
upon other fish offered there for sale. Having its own source of 
supply and the right to bid upon other fish sold on the Exchange, it 
was in a position to bid on such fish in compétition with the other 
dealers and thus raise the price. This gave it an undue control of 
the market during certain seasons of the year, and the évidence dis- 
closes that the power which it exercised was a menace to the trade, 
and likely to resuit in driving other dealers out of business or into its 
combination. We think, therefore, that the Bay State Fishing Com- 
pany is a combination in unreasonable restraint of trade in mterstate 
commerce, and that the combination which now exists, whereby it 
engages in the production and distribution of fresh fish, should be 
dissolved by restoring its 8 dealers to the compétitive conditions un- 
der which they formerly did business on the pier and through the 
Exchange, and that the Bay State Fishing Company should be re- 
strained from in any way interfering with or making use of the busi- 
nesses and good will of the 8 constituent dealers in the marketing 
of fish. 
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A decree may be prepared according to the foregoing suggestions, 
which shall state the mode and manner in which the dissolutions and 
restraints above stated shall be effected ; also enjoining the défendant 
dealers, or any of them, from in any manner combining in the con- 
duct of their businesses, or in any way agreeing among themselves 
to raise or depress the price of fish to be bought or sold in Interstate 
commerce; also enjoining the défendant dealers from enforcing any 
by-laws, rules, or régulations, either of the Boston Fish Market Cor- 
poration or of the Exchange, herein pointed out as imposing an un- 
due restraint upon Interstate trade; and there may be prepared and 
submitted for the considération of the court such rules and régula- 
tions of the Exchange, and of the Boston Fish Market Corporation 
for the conduct of business on the Exchange, and the opening up of the 
pier to outside dealers as art not inconsistent with the conclusions 
reached in this opinion. 

If the parties cannot agrée upon the terms for opening up the pier 
and the Exchange, then the decree to be prepared may include a pro- 
vision dissolving the Exchange and the Boston Fish Market Corpora- 
tion and stating the mode and manner in which the dissolutions shall 
be efifected. 
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1. Habeas Cokpus <@=>54 — Sueticiency of Pétition — Genbeal Axleoations. 

In a pétition for a wrlt of habeas corpus for release of petltioner from 
confinement as an tnsane person, a gênerai allégation that the commitment 
is void, without the allégation of facts to support It, is insufficient. 

2. States 'Sssé — CoMMiTirENT of Insane Persons — Powers. 

The State alone is chargea wlth the duty of caring for the insane within 
Its borders, and may adopt whatever method of procédure It may désire 
for inquisition Into their condition and the necessity for their confine- 
ment, provided the same Is not in contravention of the Constitution of 
the United States. 

3. Habeas Coepus iS=345(2) — Fedebal Courts — Discrétion in Exercise of 

Juhisdiction — Persons Confined bt State Authority. 

To guard against unnecessary conflicts between the fédéral and state 
courts, both of which are equally bound to guard and protect rights se- 
cured by the Constitution, it is necessary that one who allèges that he has 
been deprlved of his liberty in violation of his constitutional rights by 
state tiuthoritles should hâve exhausted ail his remédies in the state 
courts before a fédéral court wIU exercise its jurisdiction in habeas corpus 
proceedings. 

Habeas Corpus. Pétition of Sarah Chandler Shapley against Elisha 
Cohoon. Writ denied. 
See, also, 258 Fed. 757. 
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JOHNSON, Circuit Judge. Upon the entry of the pétition in this 
case a rule was issued that the respondent show cause why a writ 
of habeas corpus should not be issued as prayed for. The respondent 
has filed a return, in which it is stated that the petitioner was under 
date of October 21, 1915, adjudged to be an insane person and duly 
committed to the Westborough State Hospital by a justice of the 
police court of Newton, in the county of Middlesex, as an insane per- 
son, two physicians having certified that the said Sarah Chandler Shap- 
ley was in their opinion insane and a proper subject for treatment and 
custody in the hospital for the insane as an insane person under the 
provisions of law; that the said Sarah Chandler Shapley was trans- 
ferred from the Westborough State Hospital to the Medfield State 
Hospital on or about March 7, 1918. Copies of the médical certificate, 
commitment, and order of transfer are annexed to the return. 

The pétition contains many irrelevant allégations relating to the peti- 
tioner's financial afïairs and the litigation in which she has been en- 
gaged in the state of Massachusetts, and in it an attempt is made to 
raise the fédéral question whether she was committed and is now de- 
prived of her liberty in violation of the Fifth and Fourteenth Amend- 
ments to the Constitution of the United States. 

[1] While the petitioner states that the sole and only authority by 
virtue of which the respondent restrains and detains her "is a certain 
paper which purports to be a commitment in writing to the Westboro 
State Hospital for the Insane in the commonwealth of Massachusetts, 
but which the petitioner on information and belief allèges i^ wholly 
void and to no effect," the pétition contains no allégation of any defects 
which would render the order of commitment void and it has been 
repeatedly held that a gênerai allégation is insufficient. Whitten v. 
Tomlinson, 160 U. S. 231, 16 Sup. Ct. 297, 40 h. Ed. 406; King v. Mc- 
Lean Asylum, 64 Fed. 325, 12 C. C. A. 139, 26 L. R. A. 784; Ex parte 
Cuddy, 131 U. S.,280, 9 Sup. Ct. 703, 33 L. Ed. 154. 

In another part of the pétition she allèges "on information and be- 
lief, on October 21, 1915, with force of arms John C. Kennedy, judge 
of the Newton police court, with two officers and two doctors," broke 
into her home in said Newton without permission and without knowl- 
edge on her part, assaulted, threatened, and indecently treated her, 
searched her home, and removed and carried away her papers, without 
even color of authority, denied her the right of consulting her friends 
and attorney, and ordered her to dress hurriedly and in the présence 
of the police officers, hurried her into an automobile and carried her 
to the Westborough State Hospital, and there permanently confinée 
her as an insane person," which the petitioner allèges was in violation 
of articles 5, 6, and 14 of the amendments of the national Constitution. 
The order of commitment \yas signed by John C. Kennedy, judge of 
the Newton police court, and in it the provisions of the statutes of 
Massachusetts relative to the commitment of insane persons to an in- 
sane asylum appear to hâve been fully complied with. It states that, 
after a full hearing of the premises and a personal examination of the 
person alleged to be insane, the judge who signed the order found the 
258 F.— 48 
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petitioner to be insane and a proper subject for treatment and custody 
in the state hospital at Westborough, and that he had before him the 
certificate, under oath, of two physicians who had made a personal ex- 
amination of the petitioner and had certified her to be insane and a dan- 
gerous person to be at large, and he certifies that he had also seen and 
personally examined her. If the officer to whom the exécution of the 
order of commitment was intrusted exceeded his authority, or if those 
who accompanied him for the purpose of assisting in the exécution of 
the order were guilty of any unauthorized acts of violence tovvard the 
petitioner, she bas her remedy. That is not a proper subject of inquiry 
under this pétition. 

There is also annexed to the pétition an order of the Suprême Ju- 
dicial Court of Massachusetts, dated April 6, 1917, upon the pétition 
of the said Sarah Chandler Shapley, for a writ of habeas corpus di- 
recting "that the said Sarah Chandler Shapley be given into the cus- 
tody of her sister, Marie L. Ellis, of Old Orchard, in the state of Maine, 
under the condition that she immediately départ from the common- 
wealth of Massachusetts and go with her said sister, Marie L. Ellis, 
to said Old Orchard, Me., and there remain in the custody of said 
Marie L. Ellis until the further ordér of the court; and it is further 
ordered that, should the said Sarah Chandler Shapley return to said 
commonwealth of Massachusetts without the permission or further or- 
der of said court, she is to be taken into custody and remanded to the 
custody of the superintendent of the Westboro State Hospital." 

There is also annexed to the pétition a copy of a pétition to the 
Suprême Judicial Court of Massachusetts by Henry C. Atwill, Attor- 
ney General of Massachusetts, in which theprevious order of the 
court is cited and information given that the said Sarah Chandler Shap- 
ley had retumed to Massachusetts in violation of the said order, and 
was then residing in the city of Newton, and asking that she be ordered 
to appear before the court and show cause why she was not in contempt 
and should not be remanded to the custody of the superintendent of 
the Westborough State Hospital. 

Upon this pétition of the Attorney General the said Sarah Chandler 
Shapley was ordered on December 20, 1917, to appear before the 
justices of the Suprême Judicial Court at Boston, within and for the 
courity of Suffolk, on Priday, the 28th day of December, 1917, at 9:30 
o'clock a. m., "by serving her with an attested copy of said pétition and 
of this order thereon, forthwith, that she may then and there show 
cause why she is not in contempt and she be not remanded to the 
custody of the superintendent of the Westborough State Hospital." 

Also annexed to the pétition was the final order by a justice of the 
Suprême Judicial Court, made on January 11, 1918, which was as fol- 
lows : 

"Final Order. 

"This case came on to be further heard at this slttlng, and thereupon, upon 
considération thereof , It Is ordered that the order entered April 6, 1917, be 
and the same Is hereby revoked, that the pétition for writ of habeas corpus 
be dismissed, and that the said Sarah Chandler Shapley be remaîided to the 
custody of H. O. Spauldlng, superintendent of the State Hospital for the Insane 
at Westborough, in the county of Worcester, In said commonwealth." , 
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It thus appears that there was a hearing beforç a judge of the Su- 
prême Judicial Court of Massachusetts upon her mental condition, 
and that he decided that it was such as to require him to remand her 
to the insane asylum. 

The finding of the judge of the Suprême Judicial Court of Massa- 
chusetts upon the question of her insanity is conclusive, and is not 
subject to review. The only question presented is whether she is now 
deprived of her liberty without due process of law. 

[2] This court has undoubted jurisdiction upon a writ of habeas 
corpus to discharge from the custody of state officers one restrained 
of his liberty in violation of the Constitution of the United States, 
but has discrétion as to the time and mode in which this power shall 
be exercised. The Suprême Court of the United States in numerous 
décisions has defined the limits within which this discrétion must be 
confined. The latest of thèse is Urquhart v. Brown, 205 U, S. 179, 
27 Sup. Ct. 459, 51 L. Ed. 760, in which in a footnote at page 182 
of 205 U. S. (27 Sup. Ct. 459, 51 L. Ed. 760), the previous décisions are 
coUected. While thèse décisions dealt with criminal prosecutions 
commenced in state courts, wherein the accused claimed that he was 
held in custody in violation of the Constitution of the United States, 
they apply equally to one who, it is alleged, is deprived of his liberty 
in violation of the Constitution by being confined within a state hospi- 
tal for the insane by the administration of its laws. The state alone, 
as parens patriae is charged with the duty of caring for the insane 
within its borders, and may adopt whatever method of procédure it 
may désire for inquisition into their condition and the necessity for 
their confinement, provided the same is not in contravention of the 
Constitution or laws of the United States. In Re Dowdell, 169 Mass. 
387, 47 N. E. 1033, 61 Am. St. Rep. 290, the Suprême Judicial Court 
of Massachusetts has sustained the constitutionality of its law for the 
commitment of insane persons, and in view of the confusion that 
might arise from a contrary décision by a fédéral court, while I think 
the Massachusetts statute ought to provide for notice and an oppor- 
tunity to be heard before commitment of the insane is ordered, I think 
it would be unwise for a fédéral court now to advance any différent 
view. 

[3] For the welfare of the community, as well as that of the in- 
sane, and to guard against unnecessary conflicts between the fédéral 
courts and those of the state, both of which are equally bound to 
guard and protect rights secured by the Constitution, it is necessary 
that one who allèges that he has been deprived of his liberty in violation 
of his constitutional rights should hâve exhausted ail his remédies in 
the state court before application should be made to a fédéral court. 
The exceptional cases in which a fédéral judge should exercise the 
power conferred upon him to issue a writ of habeas corpus to release 
one who is in custody by state authority and claims that he is deprived 
of liberty in violation of the Constitution are stated in Ex parte Royall, 
117 U. S. 241, 251, 6 Sup. Ct. 734, 740, 29 L. Ed. 868, as foUows: 

"When the petltioner is In custody by state authority for an act done or 
omltted to be done in pursuance of a law of the United States, or of an order, 
process, or decree of a court or judge thereof, or w'here, being a subject or 
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citizen of a foreîgn state, and domlcUed thereln, he Is In custody, under llke 
authorlty, for an act done or omitted under any alleged right, title, autUorlty, 
privilège, protection, or exemption clalmed under the commission, or order, 
or sanction of any forelgn state, or under color thereof, the validlty and effiect 
whereof dépend upon tlie law of nations, in sucti and llke cases of urgency, in- 
volvlng the authority and opérations of the gênerai govemment, or the obli- 
gations of this eountry to, or its relations with, foreign nations, the courts of 
the United States hâve frequently interposed by wrlta of babeas corpus aud 
dlscharged prlsoners who were held in custody under state authorlty. So, 
also, when they are In the custody of a state otticer, It may be necessary, by 
use of the writ, to bring them into a court of the United States to testify as 
witnesses." 

It is évident that the case presented by the petitioner does not fall 
within any of thèse enumerated classes. While the petitioner has 
presented a pétition to the Suprême Judicial Court for a writ of habeas 
corpus, which was denied by a single justice of that court, it does not 
appear that upon the hearing any question of law was reserved or re- 
ported to the full court, as might hâve been done. King's Case, 161 
Mass. 46, 36 N. E. 685. If this had been done, and the highest court' 
of the state, compétent under the state law to dispose of the matter, 
had fînally acted, the case could hâve been brought to the Suprême 
Court of the United States upon a writ of error. Ex parte Coatz (D. 
C.) 242 Fed. 1003. 

Although a single justice of the Suprême Judicial Court of Massa- 
chusetts has denied a writ of habeas corpus, this would not constitute 
res adjudicata. Bradley v. Beetle, 153 Mass. 154, 26 N. E. 429. Un- 
der chapter 504, section 78, of the Acts of 1909 of Massachusetts, it 
would seem as if she, or any person in her behalf , could now make ap- 
plication to a justice of the Suprême Judicial Court of that state, al- 
leging that she ought not longer to be confined ; and section 79 of the 
same chapter points out the duty of the justice, upon reasonable cause 
shown for hearing, to order notice of the time and place of hearing to 
be given, as he may détermine, and further provides that the alleged 
insane person may be brought before the justice at the hearing upon 
a writ of habeas corpus if any person so requests and the justice con- 
siders it proper ; also that an issue or issues may be f ramed and submit- 
ted to a jury by direction of the justice or on the request of any per- 
son who appears in the case. 

In the opinion in Re Huse, 79 Fed. 305, 25 C. C. A. 1 (C. C. A. 9th 
Circuit), the reasons why the courts of the United States should not 
obstruct the administration of laws relating to confinement of insane 
persons through its own tribunals are forcibly stated, and with them I 
fully agrée. 

Pétition dismissed, and writ denied. 
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SHAPLBY V. COHOON. 

(District Court, D. Massachusetts. May 1», 1919.) 

No. 1642. 

Habeas Cobpus <g=545(2) — Jtjdgment <g=>828(3)— Fedkbai, Coubts— Insank 

PeRSONS — COMMITMENT BT STATE ATJTHOBITIES. 

The question whether a warrant or order under which a person was 
coramltted as lasane is In conformlty to state laws should first be present- 
ed to a State court, and the décision of that court Is blnding on a fédéral 
court, unless the state proceedings do not comply with the requirements 
of the fédéral Constitution. 

Habeas Corpus. Pétition by Sarah Chandler Shapley against EUsha 
H. Cohoon. On motion to dismiss pétition. Motion granted. 
See, also, 258 Fed. 752. 

James A. Keown, of Lynn, Mass., for petitioner. 
J. R. Benton and Max L. Lèvenson, Asst. Attys. Gen., for défend- 
ant. 

MORTON, District Judge. In view oî the décision of the Court 
of Appeals in this case (255 Fed. 689, February 11, 1919), the only 
question now before this court is whether the amended (or "substi- 
tute") pétition is so différent from that already passed upon as to 
require a différent conclusion. 

The allégations relied upon to distinguish it are, speaking gen- 
erally, statements of fact specifically attacking the warrant (of order) 
of commitment, and averments that the Massachusetts statute and 
the proceedings under it contravened the fédéral Constitution, in that 
they did not provide for "due process of law." 

This last question was considered and passed upon by Judge John- 
son in his opinion (Mass. District Court, Octoher 8, 1918, 258 Fed. 
752), but apparently was not regarded as open upon the record by the 
Court of Appeals. In view of the careful opinion by Judge Johnson 
on this point, I need only say that it is by no means so clear that the 
Massachusetts statute and the proceedings alleged to hâve taken place 
under it are in violation of the petitioner's constitutional rights as to 
justify a fédéral court of first instance in so holding. 

As to the alleged invalidity of the warrant: Upon this point, in 
addition to the pétition and motion to dismiss, I hâve considered, by 
agreement of counsel, the record in the commitment proceedings which 
was used as an exhibit at the previous hearing, and certified copies of 
the orders in the habeas corpus proceeding in the state court. 

The présent pétition states that "no less than ten pétitions for writs 
of habeas corpus hâve been presented to the state courts, and on none 
of thèse has the petitioner had a fair hearing." No reaso;i is stated 
why the hearings were not fair, nor why there should be "bias, préju- 
dice, or local influence" against the petitioner, as charged. Such gên- 
erai allégations are disregarded. Opinion of Johnson, J., supra. In 
every one of said proceedings the question whether there was a valid 

$=s>For other cases see same topic & KQY-NUMBQR in ail Key-Numbered Dlgests & Indexes 
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outstanding warrant of commitment against the petitîoner was neces- 
sarily involved. Either 'the présent allégations against the warrant 
hâve been heard and not s.ustained by the state courts,, or they hâve 
never been made to the state courts. On the first alternative the dé- 
cision of the state court as to the formai sufficiency of proceedings 
under its statutes is binding on the fédéral courts, unless the peti- 
tioner's détention is on a warrant which is plainly and absolu tely void. 
That question, cofiçèrning as it does proceedings under the state stat- 
utes, ought to be pres'entetf to the highest state court before the juris- 
diction of the,fçderal courts is involved. See Ex parte Royall, 117 
U. S. 241, 250, 251, 6 Sup. Ct. 734, 29 L. Ed. 868. If the alleged 
invalidity of the warrant has never been brought to the attention of 
the state courts, that ought to be done before resorting to the fédéral 
court. This aspect of the matter is fuUy covered in the opinion of 
Judge Johnson (pages 5 and 6, manuscript). The case at présent "in- 
volves no fédéral question adéquate to sustain the jurisdiction." 
White, C. J., Matters v. Ryan (April 14, 1919) 249 U. S. 375, 39 
Sup. Ct. 315, 63 L. Ed. 654. 

It is agreed by counsel that since this amended pétition was filed 
the probate court in Massachusetts has adjudged the petitioner not 
insane. That is a matter for the considération of the state courts. 
The questions hère presented relate solely to the petitioner's rights 
under the fédéral Constitution. 

Motion to dismiss granted. 

Pétition dismissed. 



THOMAS V. DBI/TA liAND & WATER CO. et aL ■ 
(District Court, D. Nevada. Sept. 26, 1918.) 
Nos. 2219, 2223, 2224, 2228, 2229, 2230, 2234, 

1. Removal or Cattses <S=>102 — Remanding Cause to State Cotjbt. 

Where the facts upon whlch the rlght to hâve a case trled in the Unit- 
ed States District Court are not clear, a motion to remand to the state 
court Should be granted. 

2. Removal of Causes ®=»14 — Place or REM0VAir-"PB0PEB Distbiot." 

Under Judiclal Code, § 28 (Comp. St. § 1010), provldlng that certahi cas- 
es may be removed from state courts to District Courts of the United 
States for the "proper district," a cause can only be removed to the 
fédéral court for the district In which the state court is situated. In view 
of sections 29, 51 (Comp. St. $§ 1011, 1033), no other United States Dis- 
trict Court having Jurisdiction. 

[Ed. Note. — For other définitions, see Words and Phrases, Second Sé- 
ries; Proper District.] 

3. Removal of Causes <S=»88 — .Bond. 

The flUng of the bond referred to in Judiclal Code, § 29, is a condition 
précèdent, and essentlal to the enjoyment of the right of removal of a 
cause from a state court to a United States District Court 

At Law. Actions by Richard Thomas, C. H. Castle, by Raymond 
E. Beardsley and another, by David Porter, by Joseph Marceline, by 
Fannie M. Forbes, and by Edward C. Perrin, respectively, against the 
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Delta Land & Water Company and others. On motions by plaintiffs 
to remand. Motions allowed. 

Evans, Evans & FoUand, Walton & Walton, and Dey, Hoppaugh & 
Fabian^ ail of Sait Lake City, Utah, for plaintiffs. 

Story & Steigmeyer, and Wm. Story, Jr., ail of Sait Lake City, 
Utah, for défendant Delta Land & Water Co 

FARRINGTON, District Judge. Each of the above-entitled ac- 
tions was commenced in the district court of the Fifth judicial dis- 
trict, in and for the county of Millard, in the state of Utah, and 
removed to this court on pétition of the défendant Delta Land & Wa- 
ter Company. Each of the plaintiiïs is a résident and citizen of Cali- 
fornia. The Delta Land & Water Company is a Nevada corpora- 
tion, and the other défendants, Prout and McPherson, are résidents 
and citizens of Utah. In each case it is alleged that the plaintifï oi 
plaintiffs were induced by the fraudaient représentations of the de- 
fendants to purchase from the défendant company certain water 
rights, also to enter certain tracts of land in Millard county, Utah, and 
that the lands proved to be utterly worthless. The plaintiffs claim 
damages, actual and exemplary, in amounts varying from $11,001.59 
in the Porter Case, to $70,500 in the Beardsley Case. Motion to 
remand is made in each suit, and, as ail involve precisely the same 
questions, they will be considered together. 

Removals were asked on the ground of diverse citizenship. The 
claim is made that Prout and McPherson had, and hâve, no interest 
whatever in this controversy, and that they were fraudulently joined 
as défendants in order to prevent removal to the fédéral court. Be 
this as it may, the question as to whether causes pending in the state 
court of Utah are removable to the United States District Court of 
Nevada for trial must be determined in any event, and, as this ques- 
tion is décisive, the former may be laid aside and the Delta Company 
will be regarded as the only défendant. 

[1] Where the facts upon which the right to bave a case tried in 
this court are not clear, a motion to remand should be granted; in 
fact, fédéral courts hâve almost uniformly denied the right of re- 
moval in doubtful cases. Eddy v. Chicago & N. Y. Ry. Co. (D. C.) 
226 Fed. 120; Nash v. McNamara (C. C.) 145 Fed. 541; Vanderbilt 
V. Kerr (C. C.) 188 Fed. 537. 

[2, 3] Section 28 of the Judicial Code (Act March 3, 1911, c. 231, 
36 Stat. 1094 [Comp. St. § 1010]) provides that controversies over 
which the District Courts of the United States are given original 
jurisdiction, brought "in any state court, may be removed by the de- 
fendant or défendants therein to the District Court of the United 
States for the proper district." No attempt is made in section 28 
to define the term "proper district." The Delta Company contends 
that it must be construed to be the district in which the plaintiff or 
défendant is a résident, and, as neither the Delta Company nor the 
plaintifïs are résidents of Utah, the controversy between them can- 
not be removed to the United States District Court for that state; 
and if there can be no removal to California, the résidence of the 
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plaintiffs, nor to Nevada, the résidence of the défendant, there can be 
no removal at ail, notwithstanding the provision in section 28 for 
remorval to the proper district. 

Section 51 of the Judicial Code (section 1033) déclares that, "where 
the jurisdiction is founded only on the fact that the action is between 
citizens of différent states, suit shall be brought only in the district 
of the résidence of either tlie plaintiff or the défendant." In the 
same section it is also provided that "no civil suit shall be brought 
in any District Court against any person by any original process or 
proceeding in any other district than that whereof he is an inhabitant." 

Plaintiffs could hâve instituted this suit against the Delta Company 
in the fédéral court for Nevada, but from this it does not necessarily 
follow that défendant has a reciprocal right of removal to Nevada. 
The provisions quoted from section 51 render it impossible to harass a 
défendant by bringing suits against him in a fédéral court of a dis- 
tant State, simply because such distant state happens to be the rési- 
dence of the plaintiff. This considération for the défendant suggests 
similar safeguards for the plaintiff, and undoubtedly moved Con- 
gress, in formulating the procédure for removal of causes in section 
29 (section 1011), to provide for removals only "into the District 
Court to be held in the district where such suit is pending." 

It might be a serious hardship, if not an absolute déniai of jus- 
tice, to permit a défendant by removal proceedings to transfer the 
trial of a cause to a fédéral court far distant from the state in which 
the cause of action arose, and from the district in which the plaintiff 
résides, with no other ground for such removal than the fact that de- 
fendant, possibly in anticipation of such litigation, may hâve taken 
the précaution to be- organized and to be brought into existence, in 
a state separated, as far as possible, from the locality in which it was 
proposed to do business. If the purpose in drafting section 28 was 
to confer an advantage on the défendant, the intention could hâve 
been clearly expressed in appropriate language. 

Section 29 of the Judicial Code, which shows how the right of re- 
moval is to be exercised, déclares that: 

"Whenever any party entltled to remove any suit mentloned In the last 
preceding section * * • may désire to remove such suit from a state 
court to the District Court of the United States, he may make and file a péti- 
tion, duly verlfied. In such suit in such state court * • » for the removal 
of such suit into the District Court to lie held in the district where such suit 
is pending, and shall make and flle therewlth a bond * • • for his or 
their enterlng In such District Court, within thlrty days from the date of 
flling said pétition, a certifled copy of the record in such suit, and for paying 
ail costs that may be awarded by the said District Court. • • * The said 
copy being entered • * • in said District Court • • » the parties 
so removing the said cause shall, wlthln thlrty days thereafter, plead, answer, 
or demur to the déclaration or complalnt in said cause, and the cause shall 
then proceed in the same manner as if It had been originally commenced In 
the said District Court" 

The meaning of the term "proper court," as used in section 28, is 
limited, controlled, and explained, not only by sections 28 and 51, but 
also by section 29. Section 28 confers a right on certain persons to 
hâve a defined class of cases tried in the fédéral court. In the fol- 
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lowing section ît is said that persons desirous of availing themselves 
of this right shall, within a fixed time, file in the state court where 
the suit is pending a pétition for removal to the fédéral court for the 
district in which the state court is situated, together with a bond con- 
taining conditions for diligently prosecuting the cause, and payment of 
costs. The filing of the bond, conditioned as provided, within the 
time fixed, is a condition précèdent, and essential to the enjoyment of 
the right of removal. 

In preparing the pétitions for removal and the bonds, défendant 
has ignored the provisions of section 29. This defect has not been 
waived. The only right of removal which défendant can claim is 
that conferred by the Judicial Code, and inasmuch as removal is 
purely a matter of grâce, and the method by which défendant may 
avail itself thereof is provided by the statute, I am of the opinion 
that the method formulated in section 29 is exclusive, and that this 
court has no jurisdiction. This is in accord with the ruling in the 
following cases : Eddy v. Chicago & N. W. Ry. Co. (D. C.) 226 Fed. 
120; Ostrom v. Edison (D. C.) 244 Fed. 228; St. John v. Taintor 
(D. C.) 220 Fed. 457; Webb v. Southern Ry. Co., 248 Fed. 618, 160 
C. C. A. 518; St. John v. U. S. Fidelity & Guaranty Co. (D. C.) 213 
Fed. 685; Cincinnati, H. & D. Ry. Co. v. Orr (D. C.) 215 Fed. 261; 
Stewart v. Cyburn Lumber Co., 111 Miss. 844, 72 South. 276. 

The motion to remand is allowed, with costs to plaintiflfs. 



JONES V. DELTA LAND & WATER CO. et aL 

(District C!ourt, D. Nevada. November 11, 1918.) 

Nos. 2220-2222, 2233, 2235, 2244, 

1. Eemoval or Causes ®=5l07(ll) — Pees— "JuoaMENT Rendebkd Without 

Jury." 

An order remandlng a cause to a state court Is a final disposition 
thereof In the fédéral court, and Is a "judgment rendered without a Ju- 
ry," within the meanlng of Rev. St § 824 (C!omp. St § 1378), for which a 
docket fee of $10 may be allowed. 

2. Removal of Causes <®=>107(11) — Costs— Cases Tried Together. 

Where motions to remand to the state court were made In 13 différent 
actions, In each of which the plaintlfPs were put to expense and Incon- 
venlence, plaintiflf In each case, under Judicial Code, § 37 (Comp. St. § 
1019), was entltled to hls costs on granting of the motions, although there 
was but one argument, covering ail the cases. 

3. Removal or Causes <S=>107(U) — Costs— Cases Tbied Togethee. 

Where there were 13 cases, in each of which plaintUfs were represent- 
ed by an attomey on motions to remand the cases to the state court, a 
docket fee of $10 in each case, allowable under Rev. St. § 824 (Comp. St. 
§ 1378), was neither unreasonable nor unjust 

At Law. Action by W. H. Jones, by M. K. Taylor, C. C. Taylor, and 
Inez Seufert, by Joseph X. Claverie, by Robert Bruce Smith, by Allen 
Kennedy, and by Wayne E. Smith, respectively, against the Delta 
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Land & Water Company, H. B. Prout, and A. M. McPherson. Or- 
ders were entered in each case to remand on motions by plaintiflfs, and 
the défendants appeal from taxation of costs by the clerk. Décision 
of clerk sustained. 

Evans, Evans & Folland, Dey, Hoppaugh & Fabian, and Walton & 
Walton, ail of Sait Lake City, Utah, for plaintiffs. 

Story & Steigmeyer and \Vm. Story, Jr., ail of Sait Lake City, Utah, 
for défendant Delta Land & Water Co. 

FARRINGTON, District Judge. Thirteen différent cases were 
commenced by as many différent plaintiffs in the district court of the 
Fifth judicial district, Millard county, Utah, against the Delta Land 
& Water Company. Ali were removed to this court on the ground 
of diversity of citizenship. The plaintiffs were ail résidents and citi- 
zens of California, while the défendant is a Nevada corporation. Mo- 
tions to remand were made in 7 cases, argued August 5, 1918, and al- 
lowed August 31, 1918. By stipulation of counsel, motions to remand 
in the remaining 6 cases were submitted without argument October 
23, 1918, and in each an order to remand was entered, with costs. The 
matter is now before the court on appeal from the taxation by the clerk 
of a docket fee of $10 in each of the 6 cases. 

[1-3] By section 824, Rev. St. U. S. (Comp. St. § 1378), a docket 
fee of $20 is allowed in each case when a trial is had before a jury in 
a civil or criminal case; but in cases at law, when judgment is rendered 
without a jury, the docket fee is $10. The allowance of such a fee 
has been approved in the f ollowing cases : Pellett v. Great Northern 
Ry. Co. (C. C.) 105 Fed. 194; Riser v. So. Ry. Co. (C. C.) 116 Fed. 
1014; Acker V. Charleston & W. C. Ry. Co. (C. C.) 190 Fed. 288; 
Walsh's Adm'x v. Joplin & P. Ry. Co. (D. C.) 219 Fed. 345. 

It is considered that an order remanding a cause is a final dispo- 
sition thereof in a fédéral court, therefore in the nature of a final 
judgment; and hence, within the meaning of the above-quoted statu te, 
it may be regarded as a ^"udgment rendered without a jury. True, 
there has been but one argument covering ail 13 cases; but there were 
13 différent plaintiffs, each of whom was put to expense and incon- 
venience, and each, under section 37 of the Judicial Code (Act March 
3, 1911, c. 231, 36 Stat. 1098 [Comp. St. § 1019]), is entitled to his 
costs. It is provided in that section that on remanding the cause the 
court shall make such order as to costs as shall be just. Hère each 
plaintiff was represented by an attomey, who prepared and presented 
a motion to remand, and arranged to submit each motion to the court, ' 
and must attend to the re-entry of the cause in the state court. I am 
satisfied that the docket fee of $10 for such service is neither unrea- 
sonable nor unjust. 

A similar question was disposed of in Goodyear D. V. Co. v. Os- 
good, Fed. Cas. No. 5,594. That cause was heard by the court under 
a stipulation embracing a large number of cases, and providing that 
the decree in one was to stand as the decree in ail. An objection was 
made to a docket fee taxed in one of the cases, which was to abide the 
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resuit in the pivotai case. The court overruled the objection, and al- 
lowed the docket fee. 

The décision of the clerk allowing a $10 docket fee in each case will 
be sustained. 



UNITED STATES v. JENKS. 

SAMB V. JENKS et al. 

(District Court, E. D. Pennsylvania. June 24, 1919.) 

Nos. 91, 92. 

1. Indictment and Information <S=9 — Procédure. 

Indictments should not be présentée! to the grand jury without leave of 
court, where there appears no real necessity for proceeding without a 
prelimlnary bearlng before a magistrale or eoirnissioner. 

2. Indictment and Information ®=>86(1) — Venue. 

An indictment Is demurrable whlcli does not set out that the offense 
charged was committed within the Jurisdiction of the court. 

3. Banks and Banking ®=>256(3) — Embezzlement — Intent. 

Intent to defraud Is an essential élément of a violation of Rev. St. § 
5209, as amended by Act Sept. 26, 1918, relating to embezzlement, etc., by 
offlcer, director, agent, or employé of any Fédéral Reserve Bank or mem- 
ber bank. 

4. Indictment and Information <S=>86(2)— Conspiract — Venue. 

An indictment for consplracy is not fatally defective, where It allèges 
the place where the overt acts are charged to hâve been doue, although the 
venue of the consplracy is not set out. 

5. CoNSPiRACY <S=33 — To Defeaud THE United States. 

One could not be convicted of consplracy to defraud the United States^ 
consisting in exercising, under a certain clrcular issued by the Treasury 
Department, the privilège of convertlng First Liberty Loan 4 per cent. 
bonds into Third Liberty L'.an 4^4 per cent, bonds after the time lirait 
set out in the clrcular had expired, uslng for that purpose bonds of the 
United States deposited with the Fédéral Reserve Bank, unless It be 
shown that the accused had knowledge of the terms of the clrcular or of 
the time within which the conversion privilège could be exereised. 

Prosecutions by the United States against Charles N. Jenks, and 
against Charles N. Jenks and Elmer E. Patton. Upon motions to 
quash and demurrers. Demurrers sustained. 

T. Henry Walnut, Asst. U. S. Atty., and Francis Fisher Kane, U. 
S. Atty., both of Philadelphia, Pa. 

Grover C. Ladner and Wm. A. Gray, both of Philadelphia, Pa., for 
défendants. 

THOMPSON, District Judge. [1] While, in view of the disposi- 
tion to be made of the demurrers, it is not necessary to pass upon the 
motions to quash, it may not be out of place to comment upon a 
practice, which appears to be growing, of presenting indictments to the 
grand jury without leave of court, where there appears to be no real 
necessity for proceeding without a preliminary hearing before a mag- 
istrate or commissioner. While, under the circumstances in the case of 

<g=9For other cases see same toplc & KEY-NUMBER in aU Key-Numbered Dlgests & Indexes 
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United States v. Kerr (D. C.) 159 Fed. 185, there appeared to be no 
reason for quashing an indictment which had been preceded by a 
hearing had in another district, in that case Judge McPherson said : 

"No doubt a prosecution before thèse tribunals [1. e., fédéral courts] is or- 
dinarlly begun In much the same way as In the criminal courts of the state." 

The attitude of the court for this district is in harmony with that 
outlined by Judge Thomson, of the Western district, in the case of 
United States v. Wetmore, 218 Fed. 227, where he said : 

"In denylng the défendants' motion to quash, we do not wish to be consid- 
ered as lending our sanction generally to the practlce of Instltutlng criminal 
prosecutlons by an Investigation before a grand jury. The right of a défendant 
to a preliminary hearing before a magistrale or commissioner, to be informed 
of the nature of the charge against hlm, to be confronted with bis accuser, 
and to meet the wltuesses against him face to face — thèse are high préroga- 
tives of the citizen, establlshed by immémorial usage and précèdent in the in- 
terest of individual freedom ; and they should only be departed from in those 
exceptlonal or extraordlnary cases where the public Interest, always para- 
mount, would seem to Justlfy or demand It." 

[2, 3] Passing to the demurrers, indictment No. 91 is clearly de- 
f ective, in that it does not set out that any offense was committed with- 
in the jurisdiction of the court, nor does it charge the intent which is 
an essential élément of section 5209, R. S., as amended by Act Sept. 
26, 1918, c. 177. 

The offense charged must be "with intent in any case to injure or 
defraud such Fédéral Reserve Bank, or member bank, or any other 
company, body poUtic or corporate, or any individual person, or to de- 
ceive any ofîicer of such Fédéral Reserve Bank, or member bank, or 
the Comptroller of the Currency, or any agent or examiner appointed 
to examine the affairs of such Fédéral Reserve Bank, or member bank, 
or Fédéral Reserve Board." The intent is an essential part of the 
offense. Coffin v. United States, 162 U. S. 664, 16 Sup. Ct. 943, 
40 %. Ed. 1109; United States v. Voorhees (C. C.) 9 Fed. 143; 
United States v. Fish (C. C.) 24 Fed. 585 ; United States v. Harper 
(C. C.) 33 Fed. 471 ; United States v. Berry (D. C.) 85 Fed. 208. The 
demurrer to indictment No. 91 is sustained. 

[4]- In indictment No. 92, the first count charges a conspiracy to 
commit the offense against the United States of embezzling, abstract- 
ing, and willfully misapplying certain moneys, funds, and crédits of 
the Fédéral Reserve Bank of the city of Philadelphia. While the 
venue of the conspiracy is not set out, the overt acts are charged to 
hâve been done at Philadelphia, so that the count is not fatally de- 
fective in this respect. There is a failure, however, to aver intent in 
connection with the charge of embezzlement, abstraction, and misap- 
plication and on that ground count 1 is defective. 

[5] In count 2 the défendants are charged with conspiracy to de- 
fraud the United States. It is charged that the f raud consisted in ex- 
ercising, under a certain circular issued by the Treasury Department, 
the privilège of converting First Liberty Loan 4 per cent, bonds into 
Third Liberty Loan 41^4 per cent, bonds after the time limit set out 
in the circular had expired, using for that purpose bonds of the Unit- 
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ed States deposited with the Fédéral Reserve Bank. There is no 
ayerment that the défendants or either of them had knowledge of the 
circular, or of the time within which the conversion privilège could 
with the consent of the Treasury Department be exercised. Unless 
the prosecution at the trial should bring home knowledge to the de- 
fendants of the terms of the circular, it could not be received in évi- 
dence. It is an essential élément of the fraud alleged, and without 
it the count is defective. 

The third count is subject to the same criticism as the first. 

For the reasons stated, the demurrers to both indictments are sus- 
tained. 



THE5 EMZABETH MAERSK. 
(District Court, E. D. Loulsiana, New Orléans Division. May 30, 1919.) 

No. 15992. 

1. SeaKEN <S=»21 — "W AGES— DEDUCTIONS OP FoBFEITUBES BT FiNES— InVALID 

Fines. 

In a libel by seamen agalnst a steamship for wages, the controversy 
arislng from the master Imposing fines under the Danlsh law, whlch he 
deducted from the wages, where the fines were not imposed in conform- 
ance with sections 102, 103, of the Danlsh law relating to seamen, on 
which the master relied, the seamen not being glven fuU opportunlty to 
présent thelr défense, the fines were Invalid and could not be thus col- 
lected. 

2. Seamen <S=21 — Wages— Fines— Fixino bt Danish CoNsmc. 

In a libel by a seaman for wages, where the défense was that the 
Danish consul had assessed a fine upon a seaman for disregard of chlef 
officer, held, that the Danish law relied upon by the vessel does not give 
the consul a rlght to judge the seaman's conduct and fix the amount of 
the fine. 

3. Seamen <S=>23 — Wages- Advance— Payment of Wages. 

An advance payment of wages to seamen, made upon thelr employment 
for the purpose of reimburslng a boarding house keeper, Is illégal under 
Seamen's Act Gong. March 4, 1915, § 11 (Comp. St. § 8323). 

Libel by Axel Anderson and others against the steamship Elizabeth 
Maersk. Decree for libelants. 

W. J. & H. W. Waguespack, of New Orléans, "La., for libelants. 
Ternberry, Rice & Young, of New Orléans, La., for claimant. 

FOSTER, District Judge. This is a libel by three seamen against 
the Danish steamship Elizabeth Maersk, for wages. 

It appears that libelants Karl E. Hjelmberg and David Anderson 
were shipped at Savannah, Ga., on February 3, 1919, at wages of 
$75 per month, for a voyage to New Orléans and further. On the 
day the said libelants were shipped they were each given an advance 
of $7.50, and on February 8th they were each paid $3 on account of 
their wages. While in the port of Savannah the said libelants were 
given permission to go a shore to see the consul for the purpose of 

®»For otlier cases see same toplp & KBY-NUMBER in ail Key-Numbered Digests & Indexes 
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getting Ametican passports. They were unable to secure the pass- 
ports at the time and returned to the ship at about 12 o'clock in the 
day. L,ater, on the same afternoon, they again went ashore, but 
without permission, and remained away until 7 o'clock the next morn- 
ing. 

Libelant Axel Anderson was shipped at Savannah on February 
8, 1919, at the same wages and for the same voyage as the other two. 
While at sea, on the morning of the 22d of February, he had an 
altercation with the chief ofîicer regarding the ringing of the fog bell 
on the forecastle. The sailor admits that he objected to the ringing 
of the bell and told the mate "he ought to be rung between the eyes," 
The mate puts it a Httle stronger and says that in addition the sailor 
called him a "cod|ish." 

For their absence without leave in Savannah the captain imposed 
a fine on Hjelmberg and David Anderson of one-fourth of a month's 
pay, or $18.75 each. For the disrespect shown the chief officer hf 
Axel Anderson he was fined $15 by the Danish consul in New Orléans. 

The vessel arrived in New Orléans on February 22d and on that 
day the captain discharged and paid off ail the members of the crew 
in fuU, except libelants. After deducting the fines and advances and 
payments made in Savannah, the captain tendered them the balance 
of their wages admitted due, respectively, $20.75 for Hjelmberg and 
David Anderson and $17.50 for Axel Anderson. They offered to re- 
ceive the amounts tendered on account, but payment of anything was 
refused, unless they signed receipts in full. 

[1] It is contended by respondent that the contract with the men 
is governed by the Danish law, and therefore the déductions from 
their wages were légal. Certain articles of the Danish maritime law, 
sanctioned by His Majesty Christian IX, on the Ist day of April, 1892, 
are in évidence. The pertinent portions are as f oUows : 

Section 74: "The seaman engagea Is bound to pre.sent himself for service 
on board at the tlme flxed by tbe master and must not afterwards leave the 
shlp without iiermlsslon." 

Section 77: "Every one of the crew shall behave himself decently, soberly 
and peacefuUy, and carefuUy observe the directions for the maintenance of 
order and discipline on board. He sha}! show respect towards his superior 
officers, recelve their orders attentively and by proper and distinct answers 
show that they are understood." 

Section 102: "Should any of the crew be gullty of any of the under men- 
tloned breaches of duty or of discipline, penaltles may be Imposed by the 
master conslsting in forfeltures of wages according to the foUowing scale, 
viz.: 

"(1) Not exeeeding half a month: If the man behaves dlsrespectfuUy to- 
wards his snperior officers or shows dlsobedience In the service ; • * • 

"(3) Not exeeeding a quarter of a month: If he without permission goes 
on shore, if he cornes back the same day ; and not exeeeding half a month, 
if he returns later." 

Section 103: "Previous to exercising the authority of punlshment, assign- 
ed to hlm under section 102, the master shall, in the présence of two of the 
best men on board, hold an examinatlon over the person who has commltted 
the fault, not, however, tlU twelve hours hâve elapsed since the mlseonduct 
has been commltted, unless there be spécial reason for holding the examina- 
tlon earlier. Whatever is stated there, together with the punlshment the 
master inflicts, should be entered In the logboot, if such is kept on board, 
and otherwlse be recor<Jed in writlng; what is entered or wrltten down shall 
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be read before the gnilty and the wltnesses, and Its correctness be attested 
by the signatures of those présent. Should the master not hâve observed 
thèse instructions, the décision wlth référence to the déduction in the wages 
Is of no effect" 

On the other hand, it is contended by the libelants that the Danish 
law has no application to the case, as the men were shipped at an 
American port for a voyage to another American port, and, in the 
alternative, that as the captain failed to comply with the provisions of 
section 103 of the Danish law, the fines imposed are inoperative and 
of no effect in any event. 

[2] The master in imposing the fines did not conform to the pro- 
cédure outlined in section 103 of the Danish law. He simply en- 
tered the fines in the logbook and notified libelants. He professes ig- 
norance of ail the facts upon which he imposed the fines. The only 
évidence he had was that of the chief ofïicer. It was his duty under 
the law of his country to hold an inquiry and give the men an oppor- 
tunity to state their side of the case. Had he donc so, it might hâve 
resulted in his acquitting Hjelmberg and David Anderson of inten- 
tion to absent themselves without leave. They had permission to go 
ashore in the moming, and they might well hâve assumed that the 
permission extended to the time necessary to complète the very im- 
portant business they had to attend to. It might also hâve resulted 
in an apology and disclaimer of intention to be disrespectful on the 
part of Axel Anderson to the advantage of discipline on board the 
ship, or it might hâve resulted in the imposition of the smaller and 
more just fines as to ail three. Furthermore, the Danish law does 
not seem to give the counsel the right to judge of the conduct of the 
men and to fix the amount of a fine. The fines imposed were wholly 
inoperative under Danish law. It is unnecessary, therefore, to décide 
whether their imposition was governed by the Seamen's Act or the 
Danish law. 

[3] With regard to the advances made in Savannah the $3 paid 
the men was légal and should be deducted, but the $7.50 paid them 
in advance on the very day they signed was illégal. Section 11 of 
the act of March 4, 1915 (38 Stat. 1164, c. 153 [Comp. St. § 8323]), 
makes it unlawful to pay any seamen any part of his service in ad- 
vance, and applies the law to foreign vessels in American ports. The 
seamen testify that this advance was for the purpose of reimbursing 
a boarding house keeper at Jacksonville, Fia., from whence they had 
been sent to Savannah to join the vessel. It is this very class of 
advances that the Seamen's Act is designed to prevent, and admitting 
that in this case the money was due the boarding house keeper for 
board and lodging actually furnished the men, the law nevertheless 
strikes them with nuUity. There is no doubt that the Congress had 
ample power to apply the law to a foreign vessel in an American 
port. Respondent irfiposed an impossible condition to the tender of 
the balance of the wages and therefore can dérive no benefit from it. 

There will be a decree in favor of Karl Hjelmberg and David An- 
derson for $47 each, and in favor of Axel Anderson for $32.50; 
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libelants to receîve interest at the rate of 5 per cent, per annum from 
judicial demand, February 27, 1919, until paid. Respondent to pay 
ail costs. 



THE JEANNETTE SKINNEE. 
CDlstrlct Court, D. Maryland. June 16, 1919.) 

1. Shippinq <S=»3i^, New, vol. 8A Key-No. Séries — Liability to Seizueb op 

Vessels Requisitioned bt Government. 

The provision of Shipping Board Act Sept. 7, 1916, § 9 (Comp. St. 1918, 
Append. § 8146e), making Shipping Board vessels, while employed solely as 
merchant vessels, subject to ail laws, régulations, and liabilities governlng 
merchant vessels, applies to vessels requisitloned under Act June 15, 1917, 
il. 

2. Shipping «S^sS^è, New, vol. 8A Key-No. Séries — Government Vessels — 

Seizube on Prooebs in Eem — "Employed Solely as Merchant Vessel." 
A vessel requisitloned and operated by the government under authority 
of the Shipping Board, assigned to carry food products to the Swiss gov- 
ernment, held "employed solely as a merchant vessel," withln Shipping 
Board Act Sept. 7, 1916, § 9 (Comp. St. 1918, Append. § 8146e), and subject 
to process in a suit in rem, although ofHcered and manned by naval men 

In Admiralty. Suit by the Nippon Yusen Kabushiki Kaisha, owner 
of the Japanese steamship Ceylon Maru, against the steamship Jean- 
nette Skinner. On objection to jurisdiction. Overruled, 

Burlingham, Veeder, Masten & Fearey, of New York City, and 
George Weems Williams, of Baltimore, Md., for libelant. 

Samuel K. Dennis, U. S. Atty, of Baltimore, Md., for respondent. 

ROSE, District Judge. The American steamship Jeannette Skin- 
ner, hereinafter called the Skinner, was arrested upon process issued 
under a libel in rem filed against her by the owner of the Japanese 
steamship Ceylon Maru. By it it is sought to hold her liable for dam- 
age donc by her to the Japanese vessel while the latter, on a clear day 
last November, lay at anchor near a French port. 

The United States appeared specially and objected to the jurisdiction 
on three grounds: 

[1] 1. That the Skinner belonged to the government, and could not 
be arrested without the latter's consent, and that, as she had been 
requisitioned under the provisions of the Urgent Deficiencies Appro- 
priation Act of June 15, 1917, c. 29, 40 Stat. 182, section 9 of the 
Shipping Board Act of September 7, 1916, c. 451, 39 Stat. 728 (Comp. 
St. 1918, Append. § 8146e), subjecting Shipping Board vessels in cer- 
tain circumstances to ail the laws, régulations, and liability goveming 
merchant vessels, had no application to her. 

The décision of the Suprême Court, handed down June 2, 1919, in 
The Lake Monroe, 250 U. S. 246, 39 Sup. Ct. 460, 63 L. Ed. , dis- 
poses of this objection adversely to the government. 

[2] 2. That at the time of her arrest the Skinner was not employed 
solely as a merchant vessel. Shortly before the institution of thèse 

^sjFor otber cases see same toplc & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 



THE JEANNETTE SKINNEB 769 

(258 P.) 

proceedings, the Division of Opérations of the Emergency Fleet Cor- 
poration, acting under the gênerai authority previously given by the 
United States Shipping Board, assigned the Skinner to carry food 
products from this country to Europe for the Swiss government, which 
undertook to pay a stipulated freight per ton. The Division of Op- 
érations employed a concern known as the Nafra Line, Incorporated, 
carrying on business as ships' agents, to do those things which peu- 
ple in this line of business habitually do for merchant ships for which 
they are the agents ; that is to say, it looked af ter the loading of the 
ship, made in the first instance disbursements for her port and other 
expenses, saw that proper bills of lading were issued for her cargo, 
and attended to the collection of her freight money. In short, the 
Skinner was employed as a merchant vessel, and the fact that her 
cargo was'owned by a foreign government did not alter the essentially 
mercantile character of the service she was rendering. 

It is urged, however, that, as she was commanded by officers of 
the United States Navy and had a naval crew, she was immune from 
process. That would be true if the government had stood upon its 
right, and it would be equally true that her mère ownership by the 
United States protected her from seizure if the United States so 
willed; but the government may waive its privilèges, if it sees fit, 
and by the ninth section of the act of 1916 the government has waived 
them, if, at the time of her arrest, the Skinner was solely employed 
as a merchant vessel. Whether she was or was not is to be deter- 
mined by the nature of the work in which she was engaged, and not 
by the particular department of the government to which her of- 
ficers and crew belonged. As has already been pointed out, she was, 
at the time of her arrest, being used as a merchant vessel, and as 
that only. It follows that process in rem could rightly be served 
upon her. 

3. It is urged that the only way that a ship can become responsi- 
ble in rem for a tort is through the fault of some one whose rela- 
tion to her is such that she is answerable for his shortcomings, and 
that neither the government nor its property can ordinarily be held 
liable for wrongs donc by its servants or agents. At the time of the 
collision, the Skinner was not employed as a merchant vessel, and 
therefore the libelant cannot rely upon section 9 of the act of 1916. 
This objection goes, not to jurisdiction, but to liability, and its consid- 
ération should be postponed until the hearing upon the merits. 

Xt follows that the objection to jurisdiction must be overruled. 
258 r.— 49 
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FIDEiLITX TRUST CO. OF BAI/nMOBB, MD., v. MILES, OoUector of 

Internai Revenue. 

BALTIMORE TRUST CO. v. SAME. 

(District Court, D. Maryland. June 18, 1919.) 

Nos. 395, 423, 424, 425. 

1. Intœbnai. Revenue <S=»9 — Spécial Taxes — Bank Capitai^ 

Tbat a bauk also acts as a flduciary, although no part of its capital la 
employed In such capacity, except as giving it standing of confidence and 
attracting patronage, does not exempt its capital from the spécial tax 
Imposed by Act Gong. Oct 22, 1914, § 3, par. 1. 

2. INTKBNAL Revenue <S=>9 — Speciai, Taxes — Bank Capital. 

That a bank also engages in underwriting or promotlng new enter- 
prises, or in reflnancing old enterprises, usually as a membei:' of a syndi- 
cate or of a group, does not exempt the capital employed thereln from 
the speciai tax imposed by Act Cong. Oct. 22, 1914, S 3, par. 1. 
S. Intebnal Revenue <S=>9 — Spécial Taxes — Bank Capital. 

That a bank deals on its own account in stocks and bonds or other se- 
curities does not exempt the capital employed therein from the spécial 
tax imposed by Act Cong. Oct. 22, 1914, § 3, par. 1. 

At L,aw. Separate actions by the Fidelity Trust Company of Balti- 
more, Md., a body corporate, and by the Bahimore Trust Company, 
against Joshua W. Miles, Collecter of Internai Revenue for the Dis- 
trict of Maryland, to recover taxes paid. Tried together by agreement. 
Judgment for défendant in each case. 

Henry W. Williams, of Baltimore, Md., for plaintiff Fidelity 
Trust Co. 

Ritchie, Janney & Stuart, of Baltimore, Md., for plaintiff Baltimore 
Trust Co. 

Samuel K. Dennis, U. S. Atty., of Baltimore, Md., for défendant. 

ROSE, District Judge. By agreement, the above cases against the 
coUector of internai revenue for this district were tried together. 
Each of the plaintiffs is a banker, and each carries on other business 
as well. The collector of internai revenue assessed upon each of them 
the speciai tax imposed by the fjrst paragraph of the third section of 
the Act of October 22, 1914 (38 Stat. 750, c. 331), upoh the total 
ambunt of its capital, surplus, and undivided profits. Each paid un- 
der protest, and, having unsuccessfuUy invoked the other statutory 
, remédies, brought thèse suits to recover ail that had been paid. 

At the trial, in view of the décision of the Circuit Court of Appeals 
for the Second Circuit in Anderson v. Farmers' Loan & Trust Co., 
241 Fed. 322, 154 C. C. A. 202, they abandoned this extrême claim 
and undertook to show that a part of their capital, surplus, and undi- 
vided profits was not employed in the banking business. 

In addition to its banking business, each of them does three things 
which it says are not banking: 

[1] (1) It acts as a fiduciary — that is, as a trustée, receiver, exec- 
utor, or administrator. No attempt was made to show that any spé- 
cial portion of its assets was devoted to this part of its business, nor 
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îndeed, except for the purpose o£ giving it such a standing as inspires 
confidence and attracts patronage, is any needed. An individual of 
character and ability, but who is without any property of his own, 
may efficiently discharge such duties, and often does. 

Sitting as a jury, I find that neither of the plaintiffs has shown that 
any part of its capital, surplus, and undivided profits was not used iîi 
banking, because it was used in its fiduciary business. 

[2] (2) Each of the plaintiffs engages in underwriting or promoting 
new enterprises, or the extension or refinancing of old, usually as a 
member of a syndicale or of a group. In thèse enterprises, each of 
them ordinarily makes loans to its associâtes, or to the company which 
they are launching into the world, taking as security the pledge of the 
borrower's interest in the adventure. Much of this is banking within 
the définition of the act itself, as it involves the loan or advance of 
money upon stocks, bonds, bills of excharige, or promissory notes. 

No évidence is ofïered which leads me, as a trier of fact, to find 
that any spécifie portion of the capital, surplus, and undivided profits 
of either of the plaintiffs was not used in banking, because it was used 
in syndicate opérations. 

[o] (3) Éach of the plaintiffs deals in stocks, bonds, or other securi- 
ties for its own account; that is to say, it buys them when it thinks 
they are cheap, in order that it may subsequently sell them at a profit. 
Most banks, state and national, do the same thing, as a usual and 
useful incident to their banking business. While there is some évidence 
that the plaintiffs carry on such transactions on a larger scale than is 
usual with banks which do not regard themselves as anything else, 
to my mind, sitting as a jury, there is no prépondérance of évidence 
that any determinable portion of the capital of either of them is not 
used in banking, because it is used in the buying and selling of secur- 
ities. 

It results that in ail thèse cases the verdict must be for the défend- 
ant, whether Anderson v. Farmers' Loan & Trust Co., supra, or Rea) 
Estate Title Ins. & Trust Co. v. Lederer (D. C.) 229 Fed. 799, is fol- 
lowed. 

The principles of law which hâve guided the court, sitting as a jury, 
are, it is believed, sufiîciently stated herein, and in conséquence ail 
the prayers on each side hâve been rejected, either because they are 
covered by what is hère ruled or because they are in conflict with it. 



TITLE GUARANTEE & TRUST CO. v, MILES, CoUector of Internai 
Revenue (three cases). 

(District Court, D. Maryland. June 18, 1919.) 

Nos. 470-472. 

Inteewai, Revenue ®=>9 — Speciai, Taxes — Banking Capital. 

That a corporation engaged malnly In the business of exàmlnlng and 
Insuring real estate titles also carries on a savlngs bank business, which 
it keeps separate from its other business, such other business not affectlng 
it, except as giving it crédit and faclUtating the gettlng of customers for 
its bank, does not make the total aniount of capital, surplus, and undi- 
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vlded profits used In the Insurance business subject to the spécial tax 
imposed by Act Cong. Oct. 22, 1914, § 3, par. 1; the amount used In the 
banking business as such only belng subject thereto. 

At Law. Actions by the Title Guarantee & Trust Company against 
Joshua W. Miles, Collecter of Internai Revenue, to recover spécial 
taxes paid under protest. Judgment for plaintiff. 

Ritchie, Janney & Steuart, of Baltimore, Md., for platntifï. 
Samuel K. Dennis, U. S. Atty., of Baltimore, Md., for défendant. 

ROSE, District Judge. In thèse cases the plaintiff seeks to recover 
the sum paid under protest as the spécial tax imposed by the first 
paragraph of the third section of the Act of October 22, 1914 (38 
Stat. 750, c. 331), upon the total amount of its capital, surplus, and 
undivided profits. 

Originally the plaintiff was engaged solely in the business of ex- 
amining and insuring real estate titles, and in other transactions close- 
ly associated therewith. This still constitutes the bulk of its busi- 
ness. A number of years ago it began to carry on a savings bank 
business in a small way, and this has gradually grown in volume and 
importance. The company has kept a perfectly distinct set of books 
for its banking business. Whatever profit it made out of banking 
has remained untoucbed. It admits that this profit is capital employed 
by it in banking, and upon it the tax was properly levied. 

The rest of its capital, surplus, and undivided profits is not, and has 
never been, used in banking, except in so far as its possession of them 
gave and gives it a crédit which facilitâtes the getting of customers 
for its bank. In the case of Fidelity Trust Co. of Baltimore, Mary- 
land, et al. v. Joshua W. Miles, Collecter of Internai Revenue, 258 
Fed. 770, centemperaneously decided, it has heen held that no part of 
the capital which is actually used in banking escapes the tax merely 
because the ownership of such capital makes it casier for a banking 
corporation to get employment in a fiduciary capacity. The converse 
is aise true. 

It fellows that in this case it is only the capital which has been ac- 
tually set apart and used in the banking business which is subject to 
the tax. 



In re SCHWAB. 
(District Court, E. D. New York. June 13, 1&19.) 

1. Bankeuptcy <®=>342% — Référée — JmasDicTioN. 

Where ail of the parties submitted to the jurisdlctlon of the référée in 
bankruptcy the question of the validlty of a mortgage executed by the 
bankrupt, the mortgagee cannot assert, on motion to reverse and vacate 
referee's order adjudging the mortgage invalid, that the référée was wlth- 
out jurisdlctlon. 

2, MOBTGAGES <g=3l59 — Peioeity — Ageeements — Validitt. 

An agreement by a prlor mortgagee that a subséquent mortgage, con- 
cededly a valld lien, should first be paid out of the proceeds of the mort- 
gaged premises Is légal. ' 

^=9For otber cases see same topic & KEY-NITMBER in ail Key-Numbered Dlgests & Indexes 
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8. Bankeuptct «=9l65(l)— Novation <S=»1 — Peetebence — ^What Constitutes. 

In 1913, a bankrupt and his wife executed a mortgage upon real prop- 
erty owned by him, and over two years later, and withln four months oî 
adjudication, the raortgagee agreed that her mortgage should be subsé- 
quent to a mortgage then glven by the bankrupt which was coneededly 
valid, held that, as there can be no preferential transfer without a deple- 
tion of the bankrupt's estate, the original mortgage could not be attacked, 
even on the theory that the agreement constltuted a novatlon, and hence 
worked a préférence, for In every novatlon there are four essential requi- 
sltes, a prevlous valid obligation, the agreement by ail of the parties to the 
new contract, the extinguishment of the old, and the validlty of the new ; 
and, if there was a valid novatlon, the new agreement was also valid, and 
■was not open to attack. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Novatlon.] 

In Bankruptcy. In the matter of Louis Schwab, bankrupt. On 
motion to reverse and vacate an order of the référée finding that a 
mortgage was invalid as preferential. Order reversed and vacated. 

l,ouis Charles Wills, of Brooklyn, N. Y., for the motion. 
Halbert & Quist, of Brooklyn, N. Y., opposed. 

GARVIN, District Judge. This is a motion for an order reversing 
and vacating an order made herein by Hon. Charles A. Tipling, réf- 
érée, on March 11, 1919, and filed on or about March 12 1919, in so 
far as the said order affects the estate of Meta Mayer, deceased, and 
striking from the said order the foUowing provision contained therein, 
to wit : 

"That the mortgage made by the bankrupt herein and his wife to Meta 
Mayer for ?3,000 upon said parcel No. 1, which mortgage was recorded In the 
Queens county clerk's office on March 27, 1914, in Liber 1517 of Mortgages, 
p. 17, which was subject and subordinate to the $8,000 mortgage of Emily Ob- 
ernier, is not a valid mortgage lien upon the said parcel No. 1, and said Meta 
Mayer is not entitled to recelve any portion thereof out of the proceeds of 
the sale, the said mortgage being vold and invalid in law, nor is she entitled 
to be credited on account of said purchase price with the amount of said 
mortgage, or any part thereof, and she Is hereby dlrected to surrender the 
said mortgage, and she is ordered and dlrected to contribute and pay the 
amount thereof to the said trustée for the beneflt of the bankrupt estate, and 
said trustée is subrogated to any rlghts which the said Meta Mayer may hâve 
or may hâve had under such mortgage, and said Meta May^r Is hereby or- 
dered and dlrected to pay to the said trustée the balance then remalning 
unpaid on her purchase price, to wit, the aforesald sum of $3,000, and the sum 
of $226.16, total aggregate $3,226.16" 

— and for such other and further relief as may be just, with the costs 
of this motion. 

[1] It is claimed that the référée was without jurisdiction in the 
premises, but this contention is without merit, inasmuch as it is now 
raised for the first time; ail parties having submitted to the jurisdic- 
tion without question. 

[2,3] On January 30, 1913, the bankrupt and his wife made and 
delivered to Meta Mayer a mortgage in the sum of $3,000, covering 
real property owned by the bankrupt known as parcel No. 1. This 
mortgage remained a lien thereon until September 30, 1915, on which 
day the bankrupt gave another mortgage on the same parcel for $8,- 

^=3For other cases see same toplc & KEY-NOMBER in a.V Tiey-Numbered Digests & Indexes 
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000 to Emily Obemier. Meta Mayer agreed to subordinate her mort- 
gage to that given to Emily Obernier. The référée has found (dé- 
cision and findings fol. 33) that the $8,000 mortgage is valid and his 
décision in respect thereto has not been questioned. 

He considers at some length whether the Mayer mortgage was 
void or voidable in its inception, but I do not understand that he holds 
it to hâve been either void or voidable when given on January 13, 
1913, and with this conclusion I agrée. 

He holds, however, that, inasmuch as the pétition in bankruptcy 
was filed November 4, 1915, and the adjudication follovved on No- 
vember 18, 1915, \yhen Meta Mayer agreed to subordinate her mort- 
gage to the Obemier mortgage, with reasonable cause to believe the 
bankrupt insolvent, there was a contract of novation, and her mort- 
gage lien was extinguished. 

The question presented, therefore, is whether a mortgagee, with 
reasonable cause to believe a bankrupt to be insolvent, and within 
four months prior to the adjudication, could subordinate a valid mort- 
gage upon the bankrupt's property tp a new mortgage which the bank- 
rupt was placing thereon, or whether such attempted subordination 
constituted a voidable préférence. 

"In every novation there are four essential requlsltes : (1) A previous valid 
obligation ; (2) the agreement of ail the parties to the new contract ; (3) the 
extinguishment of the old contract ; and (4) the validity of the new one." Cyc. 
vol. 29, p. 1130. 

It is obvious that if there was a new contract which was invalid, 
as the référée holds, there could be no novation, because it is essential 
that the new contract be valid. 

The learned référée states in his décision (folio 48) : 

"By the terms of the subordination agreement, Meta Mayer gave up and 
sUrrendered any clalm she formerly had by way of her mortgage lien on the 
property, prior to September 30, 1915." 

It will readily be seen that, so far from surrendering any claim she 
had, she did no more than agrée that before the property m question 
could be applied to the satisfaction of her mortgage, the Obernier 
mortgage (concededly a valid lien) would first hâve to be paid. Such 
an agreement is légal. Loucks v. Union Bank of Louisiana, 2 La. 
Ann. 617. If the latter had been placed upon the property as a sec- 
ond mortgage, there could be no possible attack upon the Mayer 
mortgage. There cannot be a preferential transfer without a deple- 
tion of the bankrupt's estate. Collier on Bankruptcy (llth Ed.) p. 
885. It follows that the motion must be granted, and the order of 
the référée reversed and vacated to the extent indicated by the fore- 
going views. Settle order on notice. 
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UNITED STATES v. SBLKIRK. 
(District Ck)urt, S. D. Texas, at Galveston. July 14, 1919.) 

1, TKEATIBS ®=>2 SUBJECT MlQRATOEY BiBDS. 

Régulation of tiie takiiig of migratory blrds whlch pass between the 
United States and Canada is a matter for treaty, power to make which 
is by Const. art. 2, § 2, cl. 2, granted to the United States, and by article 
1, § 10, cl. 1, denied to the several states. 

2, Game <S=»4 — Régulation — Giving Effect to Tbeaties. 

The treaty of Aug'ust 16, 1916, with Great Britain for the protection of 
migratory blrds (39 Stat. 1702), being within power of United States to 
make, Act July 3, 1918 (Comp. St. 1918, § SS37a, appendix), enacted to give 
effect to that treaty, is also within its power. 

Prosecution by the United States of William Selkirk for violation 
of the Migratory Bird Act of 1918. On demurrer to indictment. De- 
murrer overruled. 

Maco & Minor Stewart, of Houston, Tex. (Albert De Lange, of 
Galveston, Tex., of counsel), for défendant. 

D. E. Simmons, U. S. Dist. Atty., and E. P. Phelps, Asst. U. S. 
Dist. Atty., both of Houston, Tex. 

HUTCHESON, District Judge. [1,2] In this cause the défendant, 
by demurrer to an information filed by the Unil?ed States attorney, 
seeks to hâve declared unconstitutional the Migratory Bird Act of July 

3, 1918 (40 Stat. 755, c. 128 [U. S. Comp. St. 1918, § 8837a, ap- 
pendix]), entitled "An act to give effect to the convention between 
the United States and Great Britain for the protection of migratory 
birds, concluded at Washington, August 16, 1916, and for other 
purposes" (the treaty referred to will be found in 39 Stat. 1702). 
While the demurrers présent various forms of attack on the law, the 
gist of the contention is that, as the matter of the régulation of wild 
game is lodged in and a part of the sovereign power of the states and 
lias not been delegated to the central government by the Constitution, 
the Congress is without power to legislate on the subject, and that the 
mère fact that the act is passed to give effect to a convention between 
the United States and Great Britain will not furnish Congress the 
power which without the treaty it clearly did not hâve, as I hâve no 
doubt that the cases in the fédéral and state courts holding the Migra- 
tory Bird Act of March 4, 1913 (37 Stat. 847, c. 145 [Comp. St. § 

8837]), invalid, were correctly decided. 

I cannot, however, assent to the view of counsel that the présent 
act is likewise invalid. 

"The constitutional provisions relatlng to the treaty power are : Article 2, § 
2, cl. 2, which, among the powers granted to the Président, provides that: 'He 
Bhall hâve power, by and with the * » • consent of the Senate, to make 
treaties, provlded two-thirds of the Senators présent concur.' 

"Article 1, § 10, cl. 1, provides that: 'No state shall enter into any treaty, 
alliance, or confédération." 

"The Tenth Amendment to the Constitution provides: 'The powers not dele- 
gated to the United States by the Constitution, nor prohibited by it to the 
states, are reserved to the states respectively or to the people.' 

«SssFor other cases see Bame topic & KBY-NUMBBR In ail Key-Numbered Dtgests & Indexes 
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The Constitution (article 6, cl. 2) provides : 

"This Constitution and the laws of the United States which shall be made i;) 
pursuance thereof, and ail treatles made, or whlch shall be made, under th.; 
authority of the United States, shall be the suprême law of the land." 

It could not be for a moment contended that two sovereign statc; 
could not by treaty regulate the taking of migratory birds which pass 
from the one country to the other, and with the state of Texas still :i 
sovereign republic, instead of a constituent part of the United States, 
there_ is no doubt that it could hâve concluded a treaty with Grent 
Britain and enforced it, of the ténor and efïect of that concluded by 
Congress. 

What a State itself could do, that ail the states can do through their 
agent, the central govemment, and it only remains to détermine 
whether that government has been made the agent, or mouthpiece, of 
the States in the matter of treaties. 

Even the most casual examfnation of the constitutional provisions 
above set out establishes: First, that the states hâve completely di- 
vested themselves of the power to enter into treaties; second, that 
without limitation or restriction they hâve conferred upon the Prési- 
dent, with the consent of the Senate, the power to make treaties; 
and, third, that treaties made under the authority of the United States 
are the suprême la^i^ of the land, along with the Constitution and acts 
of Congress passed under the authority thereof. 

While many décisions might be quoted and much learned discussion 
be indulged in, no more satisfactory expression of the situation of 
thèse United States and the several states composing it, in respect to 
treaty power exists, to my mind, than those expressions of Mr. Cal- 
houn, while the commercial treaty with Great Britain was being dis- 
cussed in the House of Représentatives on January 8, 1816, when he 
said : 

"This country withln is divided Into two distinct sovereigntles. Exact enu- 
meration hère is necessary to prevent the most dangerous conséquences. The 
enumeration of législative powers in the Constitution has relation, then, not to 
the treaty-making power, but to the powers of the states. In our relation to 
the rest of the world, the case is reversed. Hère the states disappear. Divid- 
ed within, we présent, without, the exterior of undivided soverelgnty. The wis- 
dom of the Constitution appears conspicuous. When enumeration was needed, 
there we find the powers enumerated and exactly defined ;' when not, we do not 
flnd what would be vain and pernlcious to attempt. Whatever, then, concerns 
our foreign relations, whatever requires the consent of another nation — belongs 
to the treaty power — can only be regulated by it ; and it is compétent to regu- 
late ail such subjects, provided (and hère are its true llmits) such régulations 
are not Inconsistent with the Constitution. If so, they are vold. No treaty can 
alter the fabric of our government; nor can it do that which the Constitu- 
tion has expressly forbidden to be donc ; nor can it do that differently whlch 
Is dlrected to be done In a glven mode, and ail other modes prohiblted. 4 
EUiott's Debates, p. 464." 

With this view of the treaty-making power of our country I un- 
qualifiedly concur, and, so concurring, hâve no hesitancy in declaring 
that the demurrers in this case are not well founded, and that they 
should be and are hereby overruled. 



SAVANNAH TIMBEK CO. V. DEEB ISLAND LUHÇRB 00. 777 

(258 F.) 

1 under Stand that Judge Trieber, of the Eastern District of Ar- 
kansas (United States v. Thompson, 258 Fed. 257) and Judge Van Val- 
kenburgh of the Western District of Missouri (United States v. Sam- 
ples, 258 Fed. 479) hâve taken the same view. 

An order will be prepared and entered in accordance with the above. 



SAVANXAH TIMBER CO. v. DEER ISLAND LIIMBER CO. et al. 
(District Court, B. D. South CaroUna. March 30, 1918.) 

1. Injunction <s=552 — Timbeb Trespass— Insolvenct. 

Insolvent trespassers may be enjoined from cuttlng and destroylng 
standing timber. 

2. MOETGAGES €=1536 FOBECLOSTJRE — INNOCENT PUECHASEB. 

A conveyanee of standing timber riglits, not executed in tlie form nec- 
essary to pass interest in real estate, never recorded, and by Its terms 
made void tipon the incorporation of another company, helA inferior to 
rights secured by a purchaser for value at a sale forecloslng a mortgage 
given by the grantor. 

3. Lis Pendens <&=>24(2) — Fobeclostjre— Rights Secubed. 

Any rights secured from a mortgagor after institution of foreclosure 
proceedings and fiUng of lis pendens are subject to the rights secured by 
a bona fide purchaser at the foreclosure sale. 

4. Vendob and Puhchasek ®=3231(16) — Standing Timbeb— Convbyance. 

Standing timber Is considered real estate under the South Carolina 
recording statute (Clv. Code 1912, § 3542), and a conveyanee thereof must 
be recorded to bind subséquent purchasers for value. 
6. Vendob and Purchaser ig=>232(l) — ^Recobdino — Necessitt. 

Under Civ. Code S. 0. 1912, § 3543, notice of real estate sales Is given 
only by actual record, and mère possession of the land is insuiBcient to 
charge subséquent purchasers with notice. 

6. Mobtgages ®=j497(2) — Foreclosure— Estoppel. 

A grantee of mortgaged premisès, who joined with the mortgagor In 
securing a postponement of the foreclosure sale, held estopped to contest 
the binding effect of the foreclosure upon the ground that it was not 
formally made a party défendant. 

7. Mobtgages <©=>427(4) — Foreclosure— Parties. 

One who purchases from a mortgagor, after institution of foreclosure 
proceedings and flling of Us pendens notice, need not be made a party 
défendant. 

In Equity. Bill by the Savannah Timber Company against the Deer 
Island Lumber Company and another. Decree for plaintiff. 

B. A. Hagood, of Charleston, S. C, J. G. Padgett, of Walterboro, 

5. C, and Arthur R. Young and Hagood, Rivers & Young, ail of 
Charleston, S. C, for complainant. 

A. C. De Pass, William N. Graydon, and De Pass & De Pass, ail of . 
Columbia, S. C, for défendants. 

. SMITH, District Judge. This is a proceeding in substance of an 
équitable nature, which was instituted in the court of common pleas 
for Barnwell county, on the lOth day of August, 1917, and was there- 
after by the défendants removed to this court on the ground of diverse 
citizenship. The transcript was filed in this court on the 27th of Au- 
gust, 1917, the défendants hâve answered, the cause is at issue, and ail 

4{E9For otber cams see same topic & KET-NUMB&R in ail Key-Numbered Digests & Indexes 
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the testimony has been taken, and thereupon the cause came on to be 
heard, and counsel on both sides hâve been heard. The facts appear 
to be as follows: 

On the 27th of June, 1912, the défendant Van Dorn S. Wilkins 
executed and delivered his purchase-money mortgage to one Jeremiab. 
T. Finch, which mortgage was on the 3d of July, 1912, recorded in 
the proper office for record in the county of Colleton. By this mort- 
gage Van Dorn S. Wilkins mortgaged ail the timber measuring when 
eut 10 inches in diameter across the stump and over, standing or 
growing or lying, during the term within which the same was to be eut 
upon several tracts of land in Colleton county. The mortgage was 
to secure the sum of $49,500, evidenced by certain promissory notes, 
and contained a number of covenants for the protection of the mort- 
gagee, which will be referred to as necessary. The standing timber 
which was so mortgaged was under the terms of the original sales of 
the same to be eut and removed within a period of 15 years from 
the 14th of April and 20th of May, A. D. 1905. Wilkins having failed 
in the performance of his payments, and the conditions of the mort- 
gage being broken, on the 24th day of May, 1913, proceedings were 
commenced by Finch in the court of common pleas for Colleton county 
to foreclose the mortgage and sell the timber mortgaged. The lis 
pendens or notice of the pendency of the action required in cases of 
foreclosure by the Code of Procédure of the state of South Carolina 
(Code Civ. Proc. 1912, § 182) was filed in the office of the clerk of 
court for Colleton county on the 26th of May, 1913. Before the filing 
of thèse proceedings for foreclosure Wilkins executed an assignment 
of ail his interest in the standing timber, dated the 8th of April, 1913, 
to the Forest Port Lumber Company, to be assigned thereafter to a 
corporation to be known as the Deer Island Lumber Company, Incor- 
porated, or by some similar name. Such assignment being made for 
the sole purpose of securing to the Forest Port Lumber Company the 
issuance to it of preferred stock to the par value of $32,000 in the 
said corporation, and the delivery to it of a note for $5,000 of the said 
corporation to be formed, and the assignment further prescribes that 
upon the delivery of the stock and promissory note to the Forest Port 
Lumber Company the assignment should become null and void, and 
be of no force or effect, and in ail respects be canceled and surren- 
dered. 

This assignment was not executed in the présence of witnesses in 
the form necessary under the law of South Carolina to pass the title to 
real estate, nor was it ever placed upon record. Subsequently there- 
to the corporation known as the Deer Island Lumber Company, In- 
corporated, was formed under the laws of the state of Delaware, and 
apparently from the testimony the stock and the note to be delivered 
to the Forest Port Lumber Company under the terms of the assign- 
tnent of the Sth of April, 1913, were delivered to the Forest Port 
Lumber Company, and the assignment of the Sth of April, 1913, there- 
upon according to its terms became null and void and was canceled. 
Sundry proceedings of an interlocutory character were had in the 
proceedings instituted for the foreclosure from the date of its be- 
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ginning on Mây 22, 1913, until October 11, 1913. A receiver was ap- 
pointed, who took actual possession of the property, and an injunctïon 
issued against the défendant cutting or removing any of the timber, 
etc. 

On the Uth of October, 1913, the answer of the défendant Van Dorn 
S. Wilkins was iiled, and on the same day by his consent a decree of 
foreclosure and of sale was made by the presiding judge of the court of 
common pleas for CoUeton county in thèse foreclosure proceedings. In 
the meantime on the 8th of September, 1913, Van Dorn S. Wilkins had 
executed a deed of conveyance in proper form to carry the title to real 
estate and for record, to the Deer Island Lumber Company, Incor- 
porated. This deed of conveyance, although dated the 8th day of 
September, 1913, was not recorded in the proper office for record in 
the county of Colleton until the 24th day of November, 1913, nearly 
three months subséquent to its date. In the meanwhile there had been 
sundry negotiations between Van Dorn S. Wilkins, the mortgagor, apd 
Jeremiah T. Finch, the mortgagee, then engaged in foreclosing the 
mortgage, which culminated on the llth day of October, 1913, in an 
agreement between Jeremiah T. Finch and Van Dorn S. Wilkins, 
whereby it was recited that Van Dorn S. Wilkins had therein consented 
to a decree of foreclosure and sale, whereby there was due under the 
terms of the mortgage the sum of $53,879.08, and that Jeremiah T. 
Finch was willing, under certain conditions specified in the agreement 
and not otherwise, to give the défendant Van Dorn S. Wilkins a fur- 
ther opportunity to endeavor to pay off the amount due under the 
mortgage. Therein Jeremiah T. Finch agreed to postpone the enforce- 
ment of the decree of foreclosure and to suspend the further opéra- 
tion of the permanent injunction and receivership granted in the cause 
provided Van Dorn S. Wilkins made the payments specified in the 
agreement, with the distinct proviso that, if the payments should not 
be paid when due, Jeremiah T. Finch without any further notice 
should be at liberty to hâve the permanent injunction restored and 
the receiver résume possession of the property, and to hâve the prop- 
erty sold as decreed in the decree of foreclosure. In other words, it 
was distinctly provided that, if Van Dorn S. Wilkins failed to make the 
payments, Finch might proceed in ail respects as if no such agreement 
had been made. The évidence does not satisfy the court that Finch 
was ever made aware of the assignment from Wilkins to the Forest 
Port Lumber Company, dated the 8th of April, 1913," which in any 
event was only an assignment for the purpose of security, and became 
thereafter null as before stated; but it does appear that Finch was 
aware that Wilkins intended to assign or had assigned his interest in 
the property subséquent to the commencement of the foreclosure pro- 
ceedings to the corporation known as the Deer Island Lumber Com- 
pany, Incorporated, which was to take the property from Wilkins and 
endeavor to pay off the debt. It also appears that the agreement on the 
llth of October, 1913, was made by Van Dorn S. Wilkins with Finch 
as much for the benefit of the Deer Island Lumber Company, Incor- 
porated, as for the benefit of Wilkins. 

The court is further satisfied that the Deer Island Company, Incor- 
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porated, through îts officers, was fully aware of ail the conférences 
between Finch and Wilkins, was fully aware of the pendency of the 
foreclosure proceedings, was fully aware that it received this assign- 
ment of the property from Wilkins subject to the pendency of thèse 
proceedings, and was fully aware of the contents of and assisted at 
the making of the agreement of the llth of October, 1913, as made 
for its benefit, and participated in and accepted the same. The pay- 
ments specified and required by the agreement of October 11, 1913, 
not having been made, upon the application of Finch, the receive;-, 
about the 7th day of November, 1913, again took actual possession 
of ail the property described in the proceedings, and took possession 
with the fuU knowledge of Van Dom S. Wilkins, and thereafter, upon 
the application of Finch, the master proceeded to advertise the prop- 
erty mortgaged, to wit, the standing timber, for sale, and on the 7th 
day of December, 1913, sold the property at public auction to the com- 
plainant, Jeremiah T. Finch, for $20,000, which amount was credited 
upon the judgment due under the decree of foreclosure, and exécu- 
tion issued for the deficiency against Van Dorn S. Wilkins, upon which 
exécution certain personal property was thereafter sold. In the mean- 
while, and two days before this sale, a pétition in involuntary bank- 
ruptcy was filed in this court against the Deer Island Lumber Com- 
pany, Incorporated, and on the 15th day of January, 1916, an order. 
was made adjudicating that corporation bankrupt as insolvent. The 
schedules of the bankrupt were not filed until the 6th of November, 
1916, nearly two years after the filing of the pétition in bankruptcy, and 
nearly nine months after the adjudication in bankruptcy, and on the 
llth day of November, 1916, an offer of composition of 10 per cent, 
was made on behalf of the Deer Island Lumîjer Company, Incorpo- 
rated, which offer of compromise was thereafter accepted by order of 
the court in the bankruptcy case, and was paid. The deed of con- 
veyance from the master to Jeremiah T. Finch of the standing timber 
sold under the foreclosure was made on the 7th of December, 1914, 
and recorded on the llth of December, 1914. Thereafter Jeremiah 
T. Finch, in considération of the sum of $40,000 paid by the Cooper 
River Corporation, on the 26th day of June, 1915, conveyed ail of the 
standing timber sold to him under the foreclosure proceedings to the 
Cooper River Corporation, and the Cooper River Corporation for 
valuable considération conveyed on the 7th day of June, 1916, to the 
Savannah Timber Company, the présent plaintiff, the same property; 
the deed of conveyance being recorded on the 14th day of July, 1916. 
It will be noted, therefore, that the deeds of conveyance from the mas- 
ter to Finch and from Finch to the Cooper River Corporation were 
both made subséquent to the filing of the pétition in bankruptcy 
against the Deer Island Lumber Company, Incorporated, and that the 
conveyance from the Cooper River Corporation to the Savannah Tim- 
ber Company was made after the Deer Island Lumber Company had 
been adjudicated a bankrupt for insolvency, and before any offer of 
composition had been made or accepted. 

[1] Van Dorn S. Wilkins, formerly the défendant in the foreclo- 
sure proceedings, and a large stockholder in and officer of the Deer 
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Island Lumber Company, Incorporated, during the proceedings here- 
inbefore referred to, is now the président of that company, and under 
the ternis of the composition daims as such officer to be entitled to car- 
ry on the opérations of the Deer Island Lumber Company, Incorpo- 
rated. As such he has entered upon the lands upon which the stand- 
ing timber is growing, and is proceeding to eut and destroy the same, 
and to interfère with the workmen of the Savannah Timber Company, 
and interrupt their opérations. Thereupon thèse proceedings of an 
équitable nature were filed by the Savannah Timber Company in the 
court of common pleas for the purpose of obtaining a decree against 
Wilkins and the Deer Island Lumber Company, Incorporated, for 
damages done by this cutting, and to enjoin Wilkins and the Deer 
Island Lumber Company, Incorporated, f rom any further interférence* 
with the timber. The évidence shows that Wilkins is practically in- 
solvent, or at least beyond the reach of an exécution at law, and could 
not be made to pay for damages inflicted in cutting this timber; nor 
does it appear that the Deer Island Lumber Company, Incorporated, 
which is a foreign, nonresident corporation, could be made to pay 
either. Under thèse circumstances, if the title and right to possession 
of the property is in the complainant, the Savannah Timber Compa- 
ny, they would hâve the right to the injunction prayed. 

The défendants set up the défense that the Deer Island Lumber 
Company, Incorporated, was not made a party to the proceedings for 
foreclosure, and therefore is not bound by them, and that corporation, 
holding the légal title under the conveyance from Van Dorn S. Wil- 
kins and not being bound by the proceedings for foreclosure, is en- 
titled to the possession and utilization of the property. Their position 
may be said to be that the efïect of the proceedings in foreclosure to 
which the Deer Island Lumber Company, Incorporated, was not made 
a party was not to divest the légal title of the property, because that 
had already passed away from Van Dorn S. Wilkins, the only défend- 
ant, but operated simply as an équitable assignment of the mortgage 
held by Jeremiah T. Finch from Van Dorn S. Wilkins, and whilst that 
mortgage might continue to be a lien upon the property, the Deer 
Island Lumber Company, Incorporated, held the légal title and was 
entitled to the possession and utilization of the property. The posi- 
tion of the complainant, the Savannah Timber Company, is that it is 
either a bona fide purchaser for value without notice, or is the assignée 
or grantee of a bona fide purchaser for value without notice, and un- 
der the recording laws of the state of South Carolina and under the 
efïect of thèse laws is entitled to hold the property as having the title 
and the right to possession against the défendants. The condition of 
the record, therefore, becomes ail-important to ascertain, for it is the 
record which should control in such matters as embodying the notice 
which would bind a third person for value without notice. 

[2-5] Assuming it to be correct, that the effect of the decree in 
foreclosure of a mortgage in proceedings to which the mortgagor is 
alone a party, and instituted after he has passed the title to a third 
person, is effectuai only as an assignment of the mortgage, yet this 
would not be tnne where the notice given by the record, uponwhieh a 
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subséquent purchàser is entitled to rely, does not disdose that the 
title bas passed aWay ftom the original purchàser. In the présent case 
it is claimed by thè défendants that the assignment made by Van Dorn 
S. Wilkins to the Forest Port Lumber Company on the 8th of April, 
1913, had the effect of divesting Wilkins of the title before the insti- 
tution of the proceedings for foreclosure. This position is not well 
taken. In the first place, this assignment was not executed in the form 
necessary to pass the interest in real estate under the laws of South 
Carolina or entitle the deed to be admitted to record, and as a matter 
of fact was never récorded, and there is no évidence that Finch had 
any notice of the existence of this assignment. Furthermore, this 
assignment by its very terms became null and void upon the subse- 
' quent incorporation of the Deer Island Lumber Company, Incorpo- 
rated, and the delivery of the stock and note whose delivery was 
sought to be secured to the Forest Port Lumber Company, Incor- 
porated. At the date of the commencement of the foreclosure pro- 
ceedings there was nothing on the record to notify any subséquent pur- 
chàser that Van Dorn S. Wilkins had ever parted with the title to the 
real estate, and the filing of the lis pendens as required by the Code of 
Procédure on May 26, 1913, made any after deed between any sub- 
séquent purchasers and Van Dorn S. Wilkins subject in ail respects 
to the pendency of and the ultiraate decree in those foreclosure pro- 
ceedings. 

It is contended by the défendants that this timber, when originally 
sold, became thereupon personal property, and any subséquent pur- 
chàser from Wilkins could acquire good title, whether or not the deed 
of assignment was récorded, because bills of sale of personal property 
of that kind are not required to be récorded. In the opinion of the 
court, under the law of South Carolina, standing timber is so far 
armexed to the freehold that it is considered as real estate under the 
terms of the recording statutes, and in order to bind subséquent pur- 
chasers the deed of conveyance must be duly récorded as required of 
deeds of conveyance of real estate. Otherwise, the purchàser of a 
pièce of land without any notice from the record would be held to be 
Sound by a prior unrecorded sale of the standing timber of which he 
had nb notice, and which, if good, would render his purchase of the 
soil futile. It is to be borne in mind, too, that under the law of the 
State of South Carolina notice of sale of an interest in real estate can 
only be given by actual record, and that notice by mère possession of 
the land is not sufficient to charge subséquent purchasers, unless ac- 
tual notice can be proved of the deed or instrument or its nature or pur- 
port (Code of Laws [Civ. Code 1912] § 3543), and no sufficient actual 
notice of any kind is proved in this case to Jeremiah T. Finch or any 
subséquent grantee of the assignment from Wilkins to the Forest Port 
Lumber Company dated April 8, 1913. 

[6, 7] The next substantial proceeding in the foreclosure cause was 
the agreement of the llth of October, 1913, and the decree of fore- 
closure made that day. The court finds as a conclusion of fact that this 
agreement and decree vvere made with the fuU knowledge, acquies- 
cence, and acceptance of the Deer Island Lumber Company, Incor- 
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porated, and made for its benefit, and was procured to be made for 
jts benefit, to give it further time to work out the payment of the mort- 
gage, and that as against any subséquent purchasers for value it is de- 
barred and estopped in equity from claiming in contravention of that 
which was donc and procured to be done by it for its own benefit. That 
the Deer Island Lumber Company did, subséquent to the agreement of 
the llth of October, 1913, appear to get into possession of the prop- 
erty, spend amounts of money thereon, and remove the timber in the 
endeavor to make the payments required by that agreement, is true. 
But that possession was entirely subséquent to, based upon, and in con- 
séquence of the agreement of the llth of October, 1913, and of the 
decree of sale for foreclosure that day, and the Deer Island Lumber 
Company, Incorporated, and Wilkins are estopped from setting up 
any claim in contravention of or adverse opposition to that decree and 
agreement. When, therefore, the Cooper River Corporation for valu- 
able considération purchased the timber from Jeremiah T. Finch, an 
inspection of the record showed the mortgage from Wilkins to Finch. 
It also showed that no conveyance from Wilkins to any third party 
appeared upon the record prior to the filing of the proceeding for fore- 
closure, and especially of the notice of the pendency of the action on 
the 26th day of May, 1913. Any third purchaser for value without 
actual notice was entitled to disregard any conveyances on the record 
made by Van Dorn S. Wilkins subséquent to the 26th day of May, 
1913, because by law any such conveyance must be taken subject to 
the right of foreclosure and sale acquired by the court upon the filing 
of those proceedings. The law is that in foreclosure proceedings no 
subséquent purchaser from the mortgagor, subséquent in date and 
record to the institution of the foreclosure proceedings and filing of 
the notice of pendency of action, need be made a party. Otherwise it 
would require constant amendment, or rather constant additions by 
proceedings of the character of supplemental bills to advise the court 
of changes of interest subséquent to the institution of the original 
proceedings for foreclosure. 

According to the record, the only party necessary to be made a party 
on May 22, 1913, for the purpose of the foreclosure and the sale, so , 
as to divest the title from the mortgagor, was Van Dorn S. Wilkins, 
and the proceedings show that he was made a party, and the subsé- 
quent sale on 7th of December, 1914, had the eflfect under the circum- 
stances of this case, as concerned any subséquent purchaser for value 
without notice, of divesting the title of Van Dorn S. Wilkins as of the 
date of the filing of the notice of pendency of the foreclosure proceed- 
ings, and vesting in the purchaser as against Wilkins or any one claim- 
ing under him the légal title to the premises. Had the Deer Island 
Lumber Company, Incorporated, possessed any claim, it was compé- 
tent for it to hâve prevented this inf erence by a subséquent purchaser 
by intervening in the foreclosure proceedings, of which it had full 
knowledge, and of the suspension of which it took advantage, as pro- 
cured for its benefit, or of subsequently bringing a proceeding to re- 
deem as against Finch before he sold, and reacquiring the légal title 
to the property by payment of the amount unpaid; but it did nothing 
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of thîs kind. When the Cooper River Corporation acquîred the prop- 
erty, there were proceedings existing against the Deer Island Lumber 
Company, Incorporated, in bankruptcy, and at the date of the sub- 
séquent decree adjudicating that corporation bankrupt, and which 
related back to the day of the filing of the proceedings to hâve it ad- 
judicated bankrupt, the Deer Island Lumber Company, Incorporated, 
so far as the record shows, not only made no claim whatsoever to the 
légal title to this property, as being prior and paramount to the title 
under the foreclosure proceedings, but in fact was a bankrupt for in- 
solvency. 

There has been no sufficient proof of any actual knowledge of the 
deed of conveyance from Wilkins to the Deer Island Lumber Com- 
pany, Incorporated, given to the Cooper River Corporation or the 
Savannah Timber Company. There has been no possession shown by 
the Deer Island Lumber Company, Incorporated, of the property at 
the time of the acquisition of it by the Cooper River Corporation, or 
the Savannah Timber Company, and, even if actual possession of the 
property had been shown, that would not be sufficient under the terms 
of the statute of South Carolina, unless actual notice of the deed from 
Wilkins to the Deer Island Lumber Company, Incorporated, or its 
nature and purport, could be shown, and not the mère constructive 
notice from the record of that deed posterior to the institution of the 
proceedings of foreclosure and of the decree of foreclosure and sale; 
such posterior record not being notice to a purchaser under the fore- 
closure proceedings. In the opinion of the court, therefore, the com- 
plainant, the Savannah Timber Company, has as against the défend- 
ants a good title in fee to the property described in the complaint, and 
has a right to hold possession of and utilize the same, and it is there- 
fore entitled to hâve the défendants enjoined from trespassing upon 
and continually damaging the property, to the destruction thereof . 

It is therefore ordered, adjudged, and decreed, that, as against the 
défendants Van Dorn S. Wilkins and the Deer Island Lumber Com- 
pany, Incorporated, the complainant, the Savanah Timber Company, 
and its assigns and successors, are entitled to the standing timber de- 
scribed in the complaint, with the exclusive right to eut, remove, and 
sell the same. 

It is further ordered, adjudged, and decreed that the injunction here- 
tofore granted in thèse proceedings by Hon. James E. Peurifoy, in the 
State court, be and the same is hereby continued and made permanent, 
and the défendants Van Dorn S. Wilkins and the Deer Island Lumber 
Company, Incorporated, be, and they and their agents, seiVants, and 
employés are, hereby enjoined from trespassing upon, cutting, dam- 
aging, injuring, or in any wise taking or removing any of the stand- 
ing timber referred to and described in the complaint herein, ana from 
interf ering with, threatening, or removing any of the workmen of the 
complainant, the Savannah Timber Company, its assigns or successors. 

It is further ordered that the costs of thèse proceedings be paid by 
the défendants. 
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DEER ISLAND LUMBER CO. et al. V. SAVANNAH TIMBER 00. 

(Circuit Court of Appeals, Fourth Circuit April 17, 1919.) 

No. 1665. 

MoKTGAGES <S=5497(2) — FoRECLOsuEE— RiGHTS or Mortgagob's Gbantee. 

Where the grantee of mortgaged timber rights partlcipated with the 
mortgagor In the foreclosure proceedlngs, and secured a postponement of 
the sale. It cannot avoid the blnding effect of the foreclousre upon the 
ground that it was not made a party défendant. 

Appeal from the District Court of the United States for the Eastern 
District of South Carolina, at Charleston ; Henry A. Middleton Smith, 
Judge. 

Bill by the Savannah Timber Company against the Deer Island 
Lumber Company and another. Decree for complainant, and de- 
fendants appeal. Affirmed. 

A. C. De Pass and William N. Graydon, both of Columbia, S. C. 
(De Pacs & De Pass, of Columbia, S. C., on the brief), for appellants. 

B. A. Hagood, of Charleston, S. C, J. G. Padgett, of Walterboro, 
S. C, and Arthur R. Young, of Charleston, S. C. (Hagood, Rivers & 
Young, of Charleston, S. C, on the brief), for appellee. 

Before PRITCHARD and KNAPP, Circuit Judges, and ROSE, 
District Judge. 

ROSE, District Judge. The learned judge below so fully covered 
the facts that a further statement of them would be superfluous. It 
is unnecessary to follow the zealous counsel for the appellants in the 
discussion of numerous questions of law. It is sufficient to point out 
that the decree below is right beyond dispute, if the corporate appe- 
lant was a party to the foreclosure proceedings. The experienced 
trial judge, who saw and heard the witnesses, finds that such appellant, 
with full knowledge and for its benefit, assisted at the making of an 
agreement by which the foreclosure sale was postponed. The record 
fully sustains this conclusion. 

Affirmed. 



CtTRCURTJ V. PENINSULAR EI/ECTRIC LIGHT CO. 

(Circuit Court of Appeals, Sixth Circuit. June 30, 1919.) 

No. 319S. 

1. Appeal and Ebeor ©=5237(2) — Admission of Evidencb— Waiveb of Erbob. 
In an action against an electric company for death of an employé of a 
contracter, who in the course of his work on building belng construeted 
came in contact with a high tension wire and was kllled, eiror in the 
tentative admission of évidence that the contracter had insured the llves 
of his employés, including deceased, and that a claim had been filed un- 
der the Michlgan Workmen's Compensation Act and suspended, was waiv- 

®=5For other cases see same topic & KEY-NUMBBR In ail Key-Numbered Digests & Indexes 
258 F.— 50 
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ed In appellate court, where thêre was no motion to strike sueh testl- 
mony and no Instruction was requested tliat It be disregarded. 

2. Appeai. and Eerob <S=>1053(4) — EeviHw— Habmless Erroe. 

In an action against an electric company for the death of an employé 
of a contractor, wlio in the course of building opérations came in con- 
tact with a high tension wlre and was klUed, the tentative admission 
of testlmony that contractor had insured the Uves of hls employés pur- 
suant to the Mlchlgan Workmen's Compensation Act was harmiess, If 
erroneous, where the court eharged that the fact that the contractor had 
Insured the Uves of its employés was not one on whlch flnding could be 
based. 

3. Electricitt <g=3l4(l) — ^High Tension Wiee— Dtmr of Contractor. 

Where an electric company constructed a hlgh tension Une, whlch 
wlres carrled a deadly current of electricity, the deadly nature of such 
agency Imposes on it dutles of care. 

4. Triai, <g=»248 — Actions— Abstraot Instructions. 

Whçre an employé of a contractor, in the course of constructing build- 
ings near a hlgh tension electric wlre, met hls death when he touched 
the wlres wlth hls hands, held that. In an action against the company, a 
charge that the electric company was not bouiid to provide for absolute 
safety of one commg in contact wlth the wlres, but was only bound to 
use reasonable care, dependlng on tbe circumstances, was not erroneous, 
though It gave the jury only an abstract rule. 

In Error to the District Court of the United States for the Southern 
Division of the Eastern District of Michigan; John M. Killits and 
Arthur J. Tuttle, Judges. 

Action by Gaetano Curcuru, administrator of the estate of Vincenzo 
Curcuru, deceased, against the Peninsular Electric Light Company, 
a Michigan corporation. There was a judgment for défendant, and 
plaintiff brings error. Aiîirmed. 

Jos. T. Schiappacasse, of Détroit, Mich., for plaintiff in error. 
James V. Oxtoby, of Détroit, Mich., for défendant in error. 

Before KNAPPEN and DENISON, Circuit Judges, and WALTER 
EVANS, District Judge. 

WAETER EVANS, District Judge. Vincenzo Curcuru, 25 years 
old, and a subject of the king of Italy, came to the United States and 
settled in Détroit, Mich., in 1912. At the time of his death he was 
employed by Jackson & Maurice Company, a firm which was con- 
structing a two-story cément building on a lot on the northwest corner 
of North Grand boulevard and Hastings street in that city. While 
thus employed, on the 28th day of March, 1914, Curcuru was in- 
stantly killed upon coming in too close proximity to the electric wires 
of the défendant in error, and which wires, at least 10 years before 
that date, it had erected, and which it had ever since maintained and 
operated. The pôles on which its wires were strung stood in an al- 
ley and in a line which ran near the walls of the building which 
Jackson & Maurice Company were constructing. On April 7, 1915, the 
plaintiff was duly qualified as administrator of the decedent's estate, 
and later instituted this action in the court below for the recovery of 
$25,000 for pecuniary losses and damages alleged to hâve resulted 
from the death of his intestate. 

£s»For other cases see same toplc & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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The déclaration contains two counts, but it is conceded that the 
second count has become of no further importance. The first count 
stated the basis of the plaintifï's claim to reçover the compensation 
and damages sought. It averred that the defendant's pôles supportiiig 
its wires were set in the ground on the north side of the alley, the 
alignment of the pôles running east and west and up to where it crosses 
Hastings street; that for over five years prior to March 28, 1914, 
thèse pôles supported ten wires attached to glass insulators attached 
to cross-arms at or near the tops of the pôles ; and that for over five 
years previously one of the pôles was located on the northwest corner 
of the alley referred to and Hastings street. This alley was a public 
highway, and had been known as such for ten years previously. One 
of the defendant's pôles was located on the north side of the public 
alley, about 100 feet west of the pôle on Hastings street, and ail of 
defendant's line of pôles extended about 30 or 40 feet above-the ground. 
Prior to March 28, 1914, and on that date there was a cross-arm sup- 
ported by a brace and having attached to it five glass insulators sup- 
porting the wires, and prior to that date also another cross-arm was 
attached to said pôle in a horizontal direction about 2 feet below the 
first cross-arm, which was supported by a brace attached to the pôle, 
and attached to those cross-arms were five glass insulators supporting 
as many wires. 

It is further averred that on March 28, 1914, it became and was nec- 
essary for the employés of the Jackson & Maurice Company to work in 
close proximity to the described pôles and wires of the défendant, 
which, it was averred, was well known to the défendant. Plaintifï 
further averred that on and long prior to the 28th of March, 1914, 
the défendant was supplying electrical energy to divers persons, and 
that said electrical energy passed through the wires on the pôles refer- 
red to, and which wires were known as high tension wires, and which 
electrical energy was of deadly potency, and that surrounding said 
high tension wires there was a deadly magnetic field. 

The déclaration then averred (probably quite as much matters of 
légal conclusion as of fact) that it then and there became and was the 
duty of the défendant, first, not to construct or place said high ten- 
sion wires over or upon the property line of the lot where the em- 
ployés of said Jackson & Maurice Company had to go in the perform- 
ance of their duties ; second, to construct and equip said high tension 
wires at such a distance f rom the property line of said lot that it would 
be impossible for the employés of that firm to be injured; third, to 
properly and safely insulate said high tension wires, so as to render 
impossible discharges of electrical energy at points where the employés 
of that firm had to go in the discharge of their duties ; fourth, to prop- 
erly and safely insulate said high tension wires, so that the employés 
referred to, in coming in contact with or getting in the magnetic field, 
would not receive an electrical shock; fifth, to properly and at rea- 
sonable intervais inspect said high tension wires; sixth, to construct 
and maintain said high tension wires at the point where the accident 
occurred, so as to render it safe for the employés of the firm referred 
to to perf orm their duties ; seventh, not to use high tension wires for 
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the transmission of its electrical energy in suc h a way as to render 
it dangerous to the employés of Jackson & Maurice Company in the 
discharge of theîr duties for that firm; and, eighth, to remove the 
pôle located at the northwest corner of the intersection alley and Hast- 
ings Street to a suffident distance to prevent the wires on top of same 
from being unsafe for the employés of that firm. 

Having alleged thèse to be the duties of the défendant, the plaintiiï 
in his déclaration further alleged that défendant had failed and neg- 
lected to perform any one of Siose duties, and this failure to perform 
those alleged duties is the négligence which is alleged to hâve brought 
about the death of the plaintiff's intestate, who, it is averred, while 
leveling the concrète on the top of the second story of the building, 
and performing the work incident to his employment, and while then 
exercising due care and without any fault on his part, came within 
the deadly magnetic field of the high tension wires of défendant, 
which had negligently and unlawfully been constructed and maintained 
over the top of said pôle, and that the deceased did then and there 
receive an electrical shock from said wires of terrible potency, and was 
thereby electrocuted and killed, ail on account of said electrical shock, 
and, having fallen to the floor of the second story of said building, 
was burned and lacerated in flesh, deadened in nerves, and death en- 
sued. 

Plaintiff averred that the death of said décèdent was brought about 
by the négligent and unlawful conduct of the défendant in construct- 
ing, maintaining, and utilizing the high tension wires at a point dan- 
gerously near the place where plaintiff's intestate was compelled to go 
in the due performance of his duties. Plaintiff alleged that the décè- 
dent had left as heirs and next of kin his wife, 21 years of âge, and 
his father and mother, each 65 years of âge, and both of whom were 
dépendent on decedent's intestate for support. It is claimed that the 
cause of action for négligence imputed to the défendant vested in 
the decedent's estate and in its administrator, and that the deceased 
contributed $25 monthly to the support of his wife and a like amount 
to each of his parents, and would hâve continued to do so during their 
expectancy of life. Plaintiff finally averred that by reason of thèse 
facts, and the injury thereby donc, the right of action to recover there- 
for vested in the plaintiff's administrator, and he prays judgment for 
the sum of $25,000 as damages therefor. 

The défendant demanded a trial of the mattèrs set forth in the 
plaintiff's déclaration, tliereby putting in issue the truth of each and 
ail of the averments therein made. Défendant also gave notice that it 
would give in évidence under the gênerai issue, and would insist in its 
défense upon varions matters, only two of which are riecessaiy to 
be noticed, viz., first, that at the time of the injury the décèdent was 
in the service of Jackson & Maurice Company, who were his em- 
ployers, that his death resulted from a personal injury received by 
him on March 28, 1914, while ia their service, and'that the injury thus 
causing his death arose out of and in the course of that employment ; 
and, second, that consequently, and upon other facts stated in the 
notice, the case came within the provisions of the act known as the 
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Michigan Workmen's Compensation Law (Pub. Acts Mich. 1912 [Ex. 
Sess.] No. 10), one of the purposes of which is to restrict dépendants 
of a deceased employé who has not exercised the option given him by 
said act, to the remedy and to the compensation provided for therein, 
with the right to the employer (in the présent case, Jackson & Maurice 
Company) if the compensation be paid under said act, to enforce, for 
i1:s benefit, any liability for Insurance, but that plaintifï, as the adminis- 
trator of the decedent's estate, had no right to recover, inasmuch as 
the only person entitled to do so was the widow of the deceased, and 
that, if she recovered compensation from Jackson & Maurice Com- 
pany, the latter or défendant could look to the Insurance company nam- 
ed in the notice. 

As thèse défenses were developed and relied upon at the trial, they 
were to the eflfect: (1) That since the deceased had elécted to remain 
under the protection of the act, his administrator had no right to elect 
to sue the défendant, the only remedy being for the widow to claim 
compensation from the employer under the act, and that the only 
liability of défendant would be liability over to the insurance com- 
pany which had indemnified the employer; and (2) that, even if the 
deceased's représentatives had the right to proceed against either the 
employer or the défendant, the option had been irrevocably exercised 
by instituting proceedings (afterwards discontinued) under the Work- 
men's Compensation Act. After reserving thèse questions until the 
end of the trial, the court then held that the proceedings initiated un- 
der the Compensation Act did not constitute an irrévocable élection, 
and that the administrator could maintain an action under the Death 
Act. The issues of négligence and contributory négligence were sub- 
mitted to the jury. The trial resulted in a verdict for the défend- 
ant, and the case was brought hère. 

The plaintifï, as grounds for reversai, insists upon three assignments 
of error — two of them relating to the admission of testimony, and the 
other to one phase of the charge to the jury. We shall deal with them 
in that order, though the two assignments (Nos. 2 and 3) relating to 
this subject will be considered together. 

[1, 2] Upon thèse assignments it is insisted that the trial court erred 
in admitting testimony relative to the insurance which had been taken 
out by the Jackson & Maurice Company upon the lives of their em- 
ployés, pursuant to the Compensation Act, whereby that act had be- 
come applicable and its restrictions took efïect, and in admitting testi- 
mony that a claim had been filed under the Compensation Act, and 
then suspended. AU of this testimony, however, was offered by the 
défendant (and apparently in good faith) pursuant to the notice of 
the défenses it would make and the testimony it would ofïer at the 
trial. Objection was made by the plaintifï to the admission of this 
testimony, and the court said: 

"We mlght proceed to other testimony, and corne to this question after- 
wards. The testimony so far may stand, subject to a motion to strike out." 

No motion of that character was made by the plaintifï. In this sit- 
uation it seems to the court that, the testimony having been ofïered dur- 
mg the trial pursuant to the defendant's notice, it was at least teiita- 
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tively admissible, though subject to be stricken out upon plaintiff's 
motion after the conclusion of ail the testimony, and especially if it 
should then appear to the court that it ought not to affect the jury's 
verdict. No such motion having been made, it would not be f air, either 
to the trial court or to the défendant, to hold otherwise than that plain- 
tiff by that failure waived his objections. Besides, we are satisfied that 
no préjudice could reasonably be supposed to hâve corne to the plain- 
tiff from the failure to exclude this testimony, especially as the charge 
made it clear enough to the jury that the fact that Jackson & Maurice 
Company had insured the lives of its employés was not one of the 
grounds upon vjrhich their fînding could be based. 

If plaintif? apprehended the possibility of préjudice in fact through 
the introduction of évidence showing a claim of the existence of an- 
other remedy, and the possibility that jurors would, for that reason, be 
less disposed to give plaintifï a verdict in the présent suit, it was open 
to him to move to strike out the évidence, or to ask instruction that it 
be disregarded. But, in the absence of such motion or request for 
instruction, we think the court did not err in tentatively admitting the 
testimony, from the fact that it failed, on its own initiative, to either 
formally order the testimony stricken out or to expressly instruct the 
jury to disregard it. 

[3, 4] The other assignment relates to that part of the charge to the 
jury wherein the learned trial judge said : 

"It was not requlred of the défendant hère to provide for the absointe 
safety of any one comlng In contact with thls wlre, nor Is it Incumbent upon 
the défendant to exercise an extraordlnary degree of eare. Only Is it incum- 
bent upon the défendant to exercise reasonable care with référence to those 
wires. What reasonable care in any given case Is dépends peculiarly upon 
the circumstances that attend the particular case. Reasonable care will vary 
with the change of circumstances and the fluctuation of conditions surround- 
ing the premlses. • • • And wha"t would be reasonable care in a building 
in proeess of construction might be considered to hâve been extraordinary and 
unusual care on the part of the défendant, had there been no building there. 
So, in every instance, when the jury is called upon to détermine whether 
reasonable care is belng exercised or not, it must look to the circumstances 
that are pecuUar at the exact time uuder examination to the conditions then 
in opération. Now, reasonable diligence is what was requlred of the défend- 
ant, and that is to be determjned by the Jury, by considerlng ail the circum- 
stances which the jury feels should hâve reasonably corne to the defendant's 
knowledge." 

At the outset of any discussion of the questions raised by the as- 
signment of error based upon this part of the court's charge, it may be 
well clearly to recall that this is not an action by the représentative of 
a deceased employé against his employer. There were no direct rela- 
tions between défendant — a lighting company — and the plaintiff's m- 
testate, who was in the employment of a firm which, under a contract 
with otlier outside parties, was constructing a building upon a lot near 
to or over a small part of which ran at least one of defendant's wires. 
But the présence there of the defendant's wires imposed certain very 
important duties upon the défendant, whose business was conducted 
through one of the most dangerous agencies known in nature, and 
plaintiff in his déclaration charged détendant with neglecting those 
duties. 
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The testimony does not show that any one saw the deceased do the 
act which caused his death ; but two, at least, of his f ellow employésj 
who were at work near by, almost immediately afterwards saw what 
had occurred, and their testimony is in no way contradicted or called in 
question. One of them testified that when he "turned around he saw 
the deceased hanging on the wires," and the other testified that, "whei> 
he [the witness] turned around, he [the deceased] was hanging on 
the wire with both hands." Upon thèse uncontradicted and unqualified 
statements in the testimony, the inference almost inevitably must be 
that Curcuru's death was caused by his taking hold of a high tension 
wire with both hands, though whether deliberately or through some 
emergency is not clear. Whatever may hâve been the duties of the 
défendant in respect to those of its wires which ran near to or over a 
small section of the lot on which the cernent building was being con- 
structed by Jackson & Maurice Company, it could hardly be that de- 
fendant was under any duty to prevent the deceased f rom taking hold 
of its wires. It would seem to hâve obviously been the duty of any 
reasonably prudent man, even if he ventured near the wires, to abstain 
from putting his hands upon them when it might mean inévitable harm 
or even death itself. 

The évidence tended to show that in November, 1913, défendant 
had in writing been notified by Jackson & Maurice Company that the 
building was soon to be erected, and its attention was therein called to 
the electrical situation on the lot, in view of the location of defendant's 
wires, and défendant was asked to make proper inspections and any 
necessary changes that might be required by the situation.' The déc- 
laration shows that the wires were ail insulated, and there is testimony 
tending to show that the défendant promptly attempted to meet the 
requirements of this notice, and supposed it had donc so ; but the testi- 
mony is undisputed that putting a hand on one of the defendant's in- 
sulated wires located near the building would almost inevitably bring 
instant death. The testimony also tended to show that plaintifï's in- 
testate was a man of about 25 years of âge, who had hved in Détroit 
2 years, and that the witness who appeared to be nearest to him on 
the second floor of the building, where the deceased was working on 
March 28, 1914, did not notify him of the danger of touching the wires 
because the witness supposed the deceased knew it. It was no doubt 
assumed judicially and in every other way ail through the trial that 
high tension electrified wires, though fully insulated (for waterproofing 
purposes), were and were generally known to be most dangerous and 
deadly when touched, and that every prudent person should avoid 
contact with them. This appears to be the situation the trial judge 
was called upon to meet in charging the jury. 

The déclaration having alleged and the testimony having shown that 
Vincenzo Curcuru was killed instantly, no cause of action therefor 
would hâve survived his death without the Michigan Death Act, which 
appears in the Compiled Laws of 1897 of that state as sections 10427 
and 10428. This législation pro vides a remédiai proceeding in such 
conditions, and at the trial it was assumed that this law should 
control in this instance. No one now questions the propriety of that 
course. With this m mind, and stated generally, the question to b"? de- 
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termined is whether the defendant's duty to the deceased employé 
of another then engaged in building the house was to use "extraordi- 
nary care," or "the utmost degree of care," or "the highest degree of 
care" (if there be any mater ial différence between thèse phrases), to 
prevent in jury to the deceased under the facts shown, or was the ob- 
ligation of the défendant such as the trial judge defined it to be in the 
part of his charge we hâve set forth? Very many authorities hâve 
been cited upon the one side and the other of this question, but while 
we need not state in détail our analysis of them, upon careful consid- 
ération we hâve concluded that the rule laid down by the court below 
was the correct one upon the authority of cases like Burgess v. Stowe, 
134 Mich. 204, 211, 96 N. W. 29, Warren v. City Electric Ry. Co., 141 
Mich. 300, 301, 104 N. W. 613, and Crowe v. Michigan, etc., R. R., 
142 Mich. 692, 695, 106 N. W. 395. 

We do not intend to hold that the duty to use some higher degree 
of care did not exist ; and while we think it would hâve been right to 
give the charge which plaintiff requested, we see no réversible error in 
giving, instead, the définition which the court adopted. It is beyond 
ail doubt true that the ordinarily and reasonably prudent man wilt 
use greater and greater care as the dangerous character of the situa- 
tion increases; hence an instruction that reasonable care is to be judg- 
ed by the circumsta:nces of the case, and that what would be reasonable 
under some circumstances would be more than necessary under other 
conditions, or less than necessary in still another situation, is not nec- 
essarily in conflict with the idea that a high degree of care should be re- 
quired hère. The illustration given was to the effect that the same 
care which would hâve been reasonable and sufficient, if there had been 
no building in process of érection, might be insufficient where building 
opérations like this were being carried on. Instead of giving to the 
jury a spécifie interprétation of the rule which might bave been help- 
ful, the trial judge gave the gênerai and abstract rule. If the wires 
were so highly dangerous as is claimed, a jury, under this charge, 
must hâve understood that it should take into account this highly 
dangerous character, in fixing the degree of care required; and we 
are not satisfied to regard the action of the court in this respect as 
prejudicial error. See discussion and citations in 9 R. C. L,. pp. 1199, 
1200. 

It results that the judgment of the court below should be, and is, 
affirmed. 



TBE WON V. WHITB, Commlssloner of Immigration. • 

(Circuit Court of Appeals, Ninth Circuit May 12, 1919.) 

No. 3259. 

1. Aliens ®=32(13) — Chinese Excï-usion — Review bt Couets. 

Immigration offlcers liave exclusive jurisdlction over Cliinese exclusion 
cases, provldlng they glve the applicant a falr hearlng and do not abuse 
their discrétion. 

^s^For other cases see same topic & KET-NUMBER in ail Key-Numbered Digests & Indexes 
•Rehearlng denied October 14, 1919. 
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2. Aliens <®=>32{9) — Chinese Exclusion — Heakinq. 

A Chinese exclusion hearlng before Immigration offlcers, which resulted 
in excluding a Chinese woman and her children upon ground that her 
husband had not satisfactorlly established his status as a merchant, 
instead of a laundryman, held not to show abuse of dit; retion or déniai of 
fair hearing. 

Appeal from the District Court of the United States for the First 
Division of Northern District of California; Maurice T. Dooling, 
Judge. 

Habeas corpus proceeding by Yee Won against Edward White, as 
Commissioner of Immigration at the Port of San Francisco. From 
a judgment sustaining a demurrer and denying the writ, petitioner 
appeals. Affirmed. 

John L. McNâb and Joseph P. Fallon, both of San Francisco, Cal., 
for appellant. 

Annette Abbott Adams, U. S. Atty., of San Francisco, Cal., and 
Ben F. Geis, Asst. U. S. Atty., of Willow, Cal., for appellee. 

Before GILBERT, MORROW, and HUNT, Circuit Judges. 

MORROW, Circuit Judge. The applicants, Chin Shee, Yee Tuk 
Oy, and Yee Yuk Hing, wife and minor children of the appellant, 
Yee Won, arrived at the port of San Francisco, Cal., on ^he steam- 
ship Tjisondari July 16, 1917. They applied for admission to the Unit- 
ed States as the wife and minor children, respectively, of Yee Won, 
who, it is alleged, was a regularly domiciled Chinese merchant and a 
member of the exempt class. Admission was denied by the Commis- 
sioner of Immigration on the ground that the status of Yee Won 
as a merchant had not been satisfactorlly established. On appeal to 
the Secretary of Labor, the excluding décision of the Commissioner 
of Immigration was sustained. 

Yee Won thereupon filed a pétition in the District Court for a writ of 
habeas corpus, alleging an unfair hearing by the immigration officiais 
and abuse of the discrétion committed to them by law. The United 
States demurred to the pétition, and upon a hearing the court dismissed 
the pétition. The case cornes hère on appeal, with the record of 
the proceedings before the Commissioner of Immigration submitted 
in support of such matters as are presented by the pétition for the writ 
of habeas corpus and the demurrer to the pétition. 

[1, 2] It appears from this record that Yee Won first applied for 
admission into the United States at the port of San Francisco in April, 
1901, as the minor son of a résident merchant. Yee Won was then 
20 years of âge. Admission was denied, and he was deported. He 
returned in November of the same year, and again applied for admis- 
sion as the minor son of a résident merchant, and was admitted. The 
father of Yee Won died in San Francisco in 1908. In the latter part 
of 1910 Yee Won applied to the immigration officers at the port of 
San Francisco for an identification of his status. He was about to 
départ for China, and it was his purpose to secure such an identifica- 
tion as would secure his admission upon his return. He made no claim 

^=9For other cases see same topic & KSY-NUMBER in ail Key-Numbered Digests & Indexes 
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that he was a merchant. His claim was that he was "a capitalist and 
property owner." He was granted such a certificate and departed for 
China in January, 1911. He returned on May 29, 1914. He was then 
33 years of âge. He claims to hâve married Chin Shee in China March 
2, 1911, and that a daughter Yee Tuk Oy, was born to them Novem- 
ber 28, 1912, and a son, Yee Yuk Hing, was born to them on Novem- 
ber 2, 1913. Thèse three are the présent applicants to enter the Unit- 
ed States. They were ail born in China, and this is their fiirst applica- 
tion to enter the United States. 

In support of the application of Yee Won to hâve his wife and minor 
children admitted to the United States, he testified that he was "a 
property owner and a capitalist," and in support of that claim ex- 
hibited to the immigration officers bank books, certificates of stock, 
and other documents showing that he was a person of means. He tes- 
tified that he exported fruit from San Francisco to Tai Sang Fruit 
Company, at Sidney, New South Wales, in the years 1915, 1916, and 
1917 ; that his firm in San Francisco was known as Tai Sang, a branch 
of the Australian house; that his place of business, which was also 
the place where he Hved, was 842 Washington street, second floor, 
room No. 2; that his business in the years 1916 and 1917 amountéd 
to $20,000. There is no évidence that there was any fruit goods or 
merchandise at this place. He testified that the packing and shipping 
was done elsewhere. In the list of property submitted by Yee Won is 
a lease dated September, 1910, for premises designated as No. 2426 
Sacramento street, San Francisco, for the term of 20 years commenc- 
ing the Ist day of October, 1910, at the rate of $25 per month during 
the first 5 years. Upon this and other testimony, the immigration in- 
spector advised the Commissioner of Immigration that it was thought 
that the évidence offered was such as to justify the granting of the 
status of Yee Won as an exempt person — i. e., "a property holder and 
capitalist" — and that he had done no labor during the last year past. 

While the case was thus pending upon this report before the Immi- 
gration Commissioner, an anonymous letter was received by the Com- 
missioner, stating that Yee Won was not a merchant, but a laundry- 
man at Sacramento and Fillmore streets. A further investigation of 
the case was immediately ordered. The place mentioned in the anony- 
mous letter as Sacramento and Fillmore streets was found to be 2426 
Sacramento street, which Yee Won had previously listed in his prop- 
erty schedule as having under lease. It was also found that this place 
had been a Chinese laundry for a number of years. The immigration 
officer proceeded to submit a photograph of Yee Won to a number of 
the patrons of the laundry, who identified him as the Chinese person 
who had driven a laundy wagon and delivered laundry from that place 
for a number of years. Yee Won was thereupon called for further 
examination, that he might be confronted by the persons who had iden- 
tified his photograph as that of their laundryman. He failed to ap- 
pear, and the Commissioner of Immigration thereupon decided that 
the exempt status of Yee Won had not been established to his satisfac- 
tion, and denied the admission of the applicant on that ground. 

On appeal to the Secretary of Labor, the case was reopened to 
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take further testimony as to the personal identification of Yee Won by 
the witnesses who had previously identified him by his photograph. 
Three of the witnesses were reported out of town, and their state- 
ments were not obtained. The statements of two other witnesses 
jdentifying Yee Won as their laundryman were obtained, but one of 
them was later not positive about the identification. Yee Ging, a 
cousin of Yee Won, was produced as the laundryman thèse witnesses 
had identified as Yee Won. The photographs of Yee Ging and Yee 
Won are in the record, and the resemblance appears to be so question- 
able and doubtful that certainly from their features there represented 
one would not be likely to be mistaken for the other. The resuit of 
this supplementary inquiry was submitted to the Assistant Secretary 
of Labor at Washington, and upon the whole case the Secretary of 
Labor sustained the exclusion décision of the Commissioner of Immi- 
gration at San Francisco, and thereupon the case was brought to the 
District Court upon a pétition of Yee Won for a writ of habeas corpus. 
In the décision of the District Court upon the demurrer to the pé- 
tition, the court was of the opinion that the immigration authorities 
had found upon évidence that would warrant the finding that Yee Won 
had been engaged quite recently in driving a laundry wagon. This 
finding the court was of the opinion deprived him of the mercantile 
status to which he laid claim, but the court suggested the query wheth- 
er, as Yee Won was "entitled to remain, his wife and children may 
not be admitted as the wife and children of one rightfully in this 
country who is entitled to the companionship of his wife and c'om- 
fort of his children." In this court counsel for the appellant refers 
to this décision and says: 

"It will thus be seen that the sole question is whether or not a Chinese 
person, entitled to remain in this country by virtue of our treaty with China, 
although held by the immigration ofilcials to hâve lost his status as a mer- 
chant, is entitled to hâve his wife and minor children admitted." 

By the treaty between the United States and China concluded in 
November, 1880 (22 Stat. 826), excluding certain Chinese laborers 
from coming to the United States, it was provided, among other things, 
that— 

"ïhe limitation of suspension shall be reasonable and shall apply only to 
Chinese vcho may go to the United States as laborers ; other classes not 
being included in the limitation." 

It is also provided that certain Chinese subjects, including "mer- 
chants," may "go and come of their own free will and accord." In 
section 2 of the act of November 3, 1893 (28 Stat. 7, c. 14 [Comp. 
St. § 4324]), Congress defined the terms "laborer" or "laborers" and 
"merchants" as foUows: 

"Sec. 2. The words 'laborer* or 'laborers,' wherever used in this act, or in 
the act to which this is an amendment, shall be construed to mean both 
skilled and nnskilled manual laborers, including Chinese employed in mining, 
flshing, huckstering, peddllng, laundrymen, or those engaged in taking, drying, 
or otherwise preserving shell or other fish for home consumption or exporta- 
tion. 

"The term 'merchant,' as employed herein and in the acts of which this is 
araendatory, shall hâve the following meaning and none other : A merchant is 
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a person engaged In buylng and selllng merchandlse, at a flxed place of 
business, whlch business Is conducted In hls name, and who during the tline be 
claims to be engaged as a merchant, does not engage in the performance of any 
manual labor, except such as Is necessary tn tbe conduct of bis business a» 
puch merchant." 

In section 1 of the act of August 18, 1894, "making appropriations 
for sundry civil expenses for the govemment for the fiscal year end- 
ing June thirtieth, eighteen hundred and ninety-five, and for other 
purposes" (28 Stat. 372-390, c. 301), it wàs provided: 

"In every case where an alien Is excluded from admission Into the United 
States under any law or treaty now existing or hereaftér made, the décision 
of the appropriate immigration or customs offlcers, if adverse to the admis- 
sion of such alien, shall be final, unless reversed on appeal to the Secretary of 
the Treasury." 

By the act of February 14, 1903, entitled "an act to establish the De- 
partment of Commerce and Labor" (32 Stat. 825, c. 552), the Commis- 
sioner General of Immigration, the Bureau of Immigration, and the 
Immigration Service were transferred from the Treasury Department 
to the Department of Commerce and Labor, and by the act of Miarch 
4, 1913 (37 Stat. 736-737, c. 141), to the Department of Labor. Under 
this last statute an appeal from the décision of the immigration offi- 
cers excluding an alien from admission into the United States lies to 
the Secretary of Labor. This was the procédure foUowed in this case. 

In United States v. Mrs. Gue Lim, 176 U. S. 459, 20 Sup. Ct. 415, 
44 L. Ed. 544, it was held that the wives and inînor children of Chinese 
merchants domiciled in this country might enter the United States 
without certificates. They come in by reason of their relationship to 
the husband and father, and whether they accompany him or follow 
him a certificate is not necessary in either case. That case was a dé- 
portation case, over which the judicial department of the govemment 
has exclusive jurisdiction. The présent case is an exclusion case, 
over which the immigration officers hâve exclusive jurisdiction, pro- 
viding that in the administration of the law they give the applicant a 
fair hearjng and do not abuse their discrétion. 

The question submitted to the immigration ofïicers was a question 
of f act. Was Yee Won a merchant ? This f act had to be estabUshed 
to their satisfaction. In the case of In re Lee Lung, 102 Fed. 132, a 
writ of habeas corpus was issued by the District Court upon the pé- 
tition of Lee Lung, a merchant in Portland, Or., on behalf of his wife 
and davigliter, who had recently arrived at that port. His status as 
a merchant was not denied, but a landing was refused his wife and 
daughter by the collector of customs. The writ was dismissed; the 
court holding that it had no jurisdiction to review the action of the 
collector in such proceedings. The case was taken to the Suprême 
Court of the United States, where the judgment of the District Court 
was affirmed. Lee Lung v. Patterson, 186 U. S. 168-170, 22 Sup. Ct. 
795, 797 (46 L. Ed. 1108). In the Suprême Court it was said: 

"The testimony of sereral witnesses was introduced before the District 
Court against the objection of the district attorney. It shovved that tbe 
petitioner was a merchant of Portland, Or. ; that be had gone back to China 
and there married Li Tom Shi according to the Chinese customs and with 
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tho usual Chtnese cérémonies, bnt that he hâd another wife with whom he 
Uved when in China, and that Ll A. Tsoi was the daughter by that wife. 
It was testified that a man in China could hâve as many wlves as he had 
means to support." 

The objection to the landing of Li Tom Shi appears to hâve been 
that the laws of the United States did not recognize plural marriages, 
and, while they might be so recognized in China, the said Li Tom 
Shi was not the valid wife of Lee Lung under our laws. The objec- 
tion to the landing of Li A. Tsoi, the daughtïr of Lee Lung by his 
first wife, was that the évidence was conflicting and inconclusive, and 
not of the satisfactory character required. The court, referring to the 
décision of the District Court holding that it was without jurisdic- 
tion to review the décision of the collecter of customs, said: 

"It was decided in Nishimura Ekiu's Case [142 U. S. 651, 12 Sup. Ct. 336, 
35 Ij. Ed. 1146] that Congress might intrust to an executive offlcer the final 
détermination of the facts upon which an alien's right to land in the United 
States was made to dépend, 'and that, if it did so, his order was due process 
of law, and no other tribunal, unless expressly authorized by law to do so, 
was at liberty to re-examine the évidence on which he acted, or to con- 
trovert its efficiency.' This doctrine was affirmed in Lera Moon Sing v. United 
States, 158 U. S. 538 [15 Sup. Ct. 967, 39 L. Ed. 10821, and at the présent term 
in Fok Yung Xo v. United States, i.85 U. S. 296 [22 Sup. Ct. 686, 46 U Ed. 
917], and Lee Gon Yung v. United States, 185 U. S. 306 [22 Sup. Ct. 690, 46 
L. Ed. 921]." 

In conclusion, the court said: 

"But jurisdictlon Is given t» the collecter over the right of the allen to 
land, and necessarily jurisdiction is given to pass on the évidence presented 
to establish that right. He may détermine the valldity of the évidence, or 
receive testimony to controvert it, and we cannot assent to the proposition 
that an officer or tribunal, invested with jurisdiction of a matter, loses that 
jurisdiction by not giving sufBcient weight to évidence, or by rejectiug proper 
évidence, or by admittlng that which is improper." 

In Low Wah Suey v. Backus, 225 U. S. 460-468, 32 Sup. Ct. 734, 
735 (56 L. Ed. 1165), the Suprême Court has again declared the con- 
clusiveness of décisions of the executive officers of the govemment 
in this class of cases: 

"A séries of décisions In this court has settled that such hearings before 
executive officers may be made concluslve when fairly conducted. In order to 
successfully attack by judicial proceedings the conclusions and orders made 
upon such hearings, it must be shown that the proceedings were manifestly 
unfair, that the action of the executive officers was such as to prevent a fair 
investigation, or that there was a manifest abuse of the discrétion committed 
to them by the statute. In other cases the order of the executive officers 
wlthin the authority of the statute is final. United States v. Ju Toy, 198 
U. S. '253 [25 Sup. Ct. 644, 49 L. Ed. 1040] : Chin Yow v. United States, 208 
U. S. 8 [28 Sup. Ct. 201, 52 L,. Ed. 369] ; Tang Tun v, Edsell, 223 U. S. 673 
[32 Sup. Ct. 359, 56 L. Ed. 606]." 

The District Judge in the présent case did not find that a fair hear- 
ing had been denied the petitioner, or that there had been any abuse 
of discrétion on the part of the immigration officers in the proceedings, 
and we do not so find, after a careful inspection of the record. Chin 
Yow v. United States, 208 U. S. 8, 12, 28 Sup. Ct. 20L 52 L. Ed. 369. 
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We conclude, therefore, that there was nothing in the case for the EMs- 
trict Court to review, and that thè judgment of the court dîsmissing 
the pétition was correct. 
The judgrnent of the District Court is accordingly affirmed. 



LOTJIE SHAHE GAN v, WHITE, Commlssloner of Immigration. * 
(Circuit Court oî Appeals, Ninth Circuit. May 12, 1919.) 
No. 3171. 

1. Aliens <3=>32(13) — Chinesk Exclusïon^Review bt Cotjbt. 

Where a Chinaman was excluded after a falr hearing before the Com- 
inissloner of ImmlgratiOQ, and offlcera of that department did not abuse 
their discrétion, the courts hâve no Jurisdiction to review the proceedlngs. 

2. Aliens 1^=932(13) — Ohinesk Exclusion — ^Abuse of Discrétion. 

An order by Commlssloner of Immigration, excluding a Chinaman on 
ground that his relatlonship to certain Ohlnamen in United States had not 
been established, is not subject to court review because partly based on 
différence in height between appllcant and his alléged twin brother, where 
other dlscrepancles also indicated that évidence oî relationship was un- 
satisfactory. 

3. ApiPEAL AND Ebbor <©=>181, 719(1)^Resebving Grounds for Eeview — Ne- 

OESSITY. 

An objection not ralsed below, nor assigned as error on appeal, will not 
be considered. 

Appeal from the District Court of the United States for the First 
Division oî the Northern District of California ; M. T. DooUng, Judge. 

Habeas corpus proceeding by Louie Share Gan against Edward 
White, as Commissioner of Immigration at the Port of San Francisco. 
From an order denying a writ, the petitioner appeals. Affirmed. 

Marshall B. Woodworth, of San Francisco, Cal., for appellant. 
Annette Abbott Adams, U. S. Atty., of San Francisco, Cal, and 
Ben F. Geis, Asst. U. S. Atty., of Willow, Cal., for appellee. 

Before GILBERT, MORROW, and HUNT, Circuit Judges. 

MORROW, Circuit Judge. The appellant, Louie Share Gan, rep- 
resents himself as a native son of Louie Share Jung, a citizen of the 
United States ; that he arrived in the United States at San Francisco, 
Cal., from China, during the month of May, 1917, and made applica- 
tion to the Commissioner of Immigration at the port of San Francis- 
co for admission to the United States as a citizen thereof and a son 
of Louie Share Jung; that his application for admission was denied 
by the Commissioner of Immigration; that thereupon an appeal was 
taken to the Secretary of Labor, and the décision of the Commission- 
er of Immigration was sustained. Thereupon Louie Share Jung ap- 
plied to the' District Court for a writ of habeas corpus on behalf of 
Louie Share Gan, on the ground that the décision of the Commission- 
er of Immigration was unfair, and the Secretary of Labor and the 
officiais acting under him were guilty Of an abuse of discrétion in 

©=>For otiier cases see same toplc & KEY-NUMBSÎR in ail Key-Numbereâ Dtgests & Indexes 
•Rehearlng deniefl October U, 1919. 
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considering certain alleged discrepancies in the testimony of the appli- 
cant and an alleged twin brother, who was admitted to the United 
States in December, 1916, as the son of the petitioner and a citizen of 
the United States. A demurrer to the pétition was interposed, which 
was overruled. Thereupon an amended pétition was filed. A return 
was filed by the Commissioner of Immigration. To this return the 
appellant filed a traverse. After hearing by the court, the writ of 
habeas corpus was denied. 

It is contended on behalf of the appellant that the hearing before 
the Commissioner of Immigration was manifestly unfair and unjust 
to the applicant, in that his relationship to his father and alleged twin 
brother was made to dépend specially upon his lack of resemblance to 
his father and his twin brother, and because of a slight différence in 
height f rom his twin brother, standing both without shoes on the same 
level, indicating a différence in height. 

[1] If the applicant had a fair hearing before the Commissioner of 
Immigration, and there was no abuse of discrétion on the part of the 
ofïicers of that department in the proceedings, the court had no juris- 
diction to review the proceedings. Low Wah Suey v. Backus, 225 U. 
S. 460-468, 32 Sup. Ct. 734, 56 L. Ed. 1165. Yee Won v. White, 258 
Fed. 792, C. C. A. , just decided. 

[2] The appellant contends that a judgment based on the différence 
in the height between the applicant and his alleged twin brother was — 
"a gross abuse of discrétion, and was unjust and unfair, and toc notional, 
toc fanciful, too Irrational, and toc uncertain to constitute any basis what- 
ever for a ruling denylng admission to the United States." 

If this objection had merit, it would not avail the applicant in this 
case, since this is not the only ground the Commissioner of Immigra- 
tion had for holding that the évidence as to the relationship between 
the applicant and Louie Share Jung was unsatisfactory. There are 
a number of discrepancies in the testimony sufïicient to justify the 
Commissioner in declaring that the évidence was unsatisfactory. 

[3] There is an addendum to appellant's brief in this court, claîm- 
ing that the opinion of this court in the Case of Quan Hing Sun,* de- 
cided October 11, 1918, is controlling in this case. The objection to 
the proceedings in that case was not raised in this case in the court 
below and was not assigned as error in the appeal to this court. It 
was not mentioned until after the case had been submitted in this 
court. In the absence of a record presenting such an objection, it 
cannot be considered on appeal. Jeung Bock Hong and Jeung Bock 
Ning V. White, 258 Fed. 23,_ C. C. A. , just decided. 

The décision of the District Court is afFirmed. 

■254 Fed. 402, 165 C. C. A. 622. 
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ASSOCIATED PIPB LINE CO. V. T7NITED STATES. * 
(Circuit Court of Appeals, Nintli Circuit. May 19, 1919.) 
Ko. 3251. 

1. Internal Revenue ®=>9 — Corporation Ecscise Tax— "Doino Business 

roK Profit." 

A pipe Une company organlzed by, and dolng business only for, two 
otlier pipe Une corporations, fveld not merely a convenient agent of thèse 
corporations, but to be doing business for profit witliln Corporation Tax 
Law. 

2. Internai, Revenue ®=»7 — Income}— Corporation Tax Law— Intekest Dé- 

duction. 

Under Corporation Tax Law of August 5, 1909, providing tliat Interesl; 
paid on indebtedness not exceeding paid-up capital stock may be deducteù 
in estlraating net income, moneys paid a pipe Une corporation by its 
stockholders Jield not payaient for capital stock, but advances to corpora 
tion, and corporation, ha vin g no paid-up stock, could not deduct interesl 
on such advances in calculating net income. 

3. Internai. Revenue <g=28 — Corporation Tax Law — Admissibilitt oe Evi- 

dence. 

A statement made by a corporation's auditor to an internai revenue 
tax agent that the corporation had no paid-up capital stock is admissible 
in proceedings to recover taxes under Corporation Tax Law of August 
5, 1909. 

In Error to the District Court of the United States for the Second 
Division of the Northern District of Califomia; William C. Van Fleet, 
Judge. 

Action by the United States against the Associated Pipe Une Com- 
pany. Judgment for the United States, and défendant brings error. 
AfErmed. 

Action by tlie United States against the Associated Pipe Line Company, a 
Californla corporation, to recover $1,423.56 for excise taxes for 1909, assessed 
under subsection 1 of section 38 of the Act of Congress of August 5, 1909, the 
Corporation Tax Law, 36 Stat. 111, 112, c. 6. The United States recovered 
judgment. Among other things the act provides; "That every corporation 
• * * organlzed for profit and havlng a capital stock represented by 
shares • * » and engaged In business • * « shall be subject to pay 
annually a spécial excise tax with respect to tbe carrying on or dolng busi- 
ness by such corporation • * • équivalent to one per centum upon the 
entire net income over and above $5,000 received by it f rom ail sources durlng 
such year. • • • Such net income shall be ascertained by deducting 
from the gross amount of the income of such corporation • • • received 
withln the year from ail sources, • • * (third) interest actually paid 
wlthln the year on its bonded or Other Indebtedness to an amount of such 
bonded and other Indebtedness not exceeding the paid-tip capital stock of such 
corporation • • * outstandlng at the close of the year." The défendant 
below denied that It 18 a corporation organlzed for profit, and alleged that 
it never has and never could earn any profits; that it never had any net in- 
come and has no income; that its income never exceeded its expenses of 
maintenance and opération; that its income was derlved solely from stock- 
holders; and that the stockholders hâve always severally paid ail excise 
and income taxes assessed against them respectively by the United States. 

The faets found by the District Court and as agreed upon are. In substance, 
as follows: The Associated Oil Company was incorpora ted in 1901, and the 
Éem Trading & 011 Company was incorporated in 1903. The Associated OU 
Company has always been a purchaser, producer, and seller of crude petro- 
leum and its products, and the Kern Company has been an agent of the South- 
ern Pacific Company, a rallroad carrier, for the purpose of developing, han- 
dling, and fumishlng to the Southern Pacific Company fuel oil for its locomo- 

•Rehearing dented Ootober 14, 1919. 
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tlve engines engagea in Interstate and Intrastate commerce. In 1907, thèse 
companies made an agreement containlng the following matters: The Kern 
Company was then the owner of and operating a pipe Une, together with 
pumping stations, tanks, and appurtenances, between Volcan and Delano, in 
California, about 31 miles ; the pipe Une being laid on the right of way of the 
Southern Pacifie Company. The Associated Company and the Kern Company 
proposed to extend this pipe Une from Delano to Port Costa along the right of 
way of the Southern Pacific Company between Delano and Goshen, and Fres- 
no and Port Costa, and on the right of way of the Central Pacific Eailway 
Company between Goshen and Fresno; the said Une from Volcan to Delano 
and from Delano to Port Costa to be owned by a corporation in which the 
Associated Company and the Kern Company should be equally interested. It 
was agreed that a California corporation should be created to own, lease, 
and opéra te pipe Unes, but not as a common carrier, for the transporta tion 
and movement of oil, etc., to be named Associated Pipe Line Company, with 
a capital of $7,000,000, or of 70,000 shares of $100 each. Directors were to be 
selected by each of the parties to the agreement. A président and superin- 
tendent were to be agreed upon. The Associated Pipe Line Company was to 
hâve vested in it, by purchase from the Kern Company at actual cost, tlie 
ownership of the pipe line, stations, tanks, and appurtenances between Vol- 
can and Delano. The pipe Une company was to construct and own the ex- 
tension of the pipe line from Delano to Port Costa, together with stations 
and appurtenances, and might construct and own additional pipe Unes that 
the parties desired jointly to build and operate. 

It was agreed that the cost of the pipe Unes, tanks, and appurtenances be- 
tween Delano and Port Costa and ail expansés of construction should be ad- 
vanced by the Kern Company. The Associated Oil Company agreed that it 
would pay the Kern Company one-half of the entire total cost to it of the 
pipe Unes, tanks, and appurtenances between Volcan and Port Costa within 
three years from the date of the agreement, and that on one-half of ail the 
sums paid bythe Kern Company, comprising such total cost, the Associated 
Oil Company would agrée to pay Interest. One-half of the entire capital 
stock of the Associated Pipe Line Company was to be issued to the Kern 
Company, and one-half to the Associated Oil Company. Expenses for re- 
pairing, operating, and maintaining were to be divided monthly between the 
Associated and Kern Companies in proportion to the amount of oil moved for 
either party to tldewater or intermediate points. Betterments and Improve- 
ments, together with taxes and assessments upon the property of the Asso- 
ciated Pipe Line Company, were to be apportioned between the Associated 
Oil Company and the Kern Company. The pipe Unes were to be exclusively 
used for the movement of oil belonging to the Associated and Kern Compa- 
nies. They were so used, and the Associated Pipe Line Company bas never 
been engaged in any business other than that of transporting oil through 
such pipe Unes for the two above-named companies. 

The Associated Pipe Line Company, plalntlff lu error hère, was incorpo- 
rated in 1907, pursuant to the agreement just referred to, and the stock sub- 
scribed as follows; Calvin, 34,980 shares; W. F. Herrin, 10 shares; George 
L. King, 10 shares; W. S. Porter, 34,990; Buek, 10 shares. On August 27, 
1907, the capital stock was issued to the nominees of Associated Oil Company 
and Kern Trading & Oil Company as subscribed for. In February, 1910, 
34.980 ont of the 34,990 shares issued to Porter were transferred to the 
Associated Oil Company, and on July 17, 1913, 34,970 of the 34,980 shares Is- 
sued to Calvin were transferred to the Kern Company, whlle 20 shares re- 
mained with Calvin and Porter and their successors, as directors, and 30 
shares remained in Herrin, King, and Buck, as directors, and the Kern Com- 
pany and the Associated Company were the owners of the entire capital stotk 
in equal proportions, except 50 shares held by the five directors; each dl- 
rector holding 10 shares. The purposes of the incorporation of the Associatetl 
Pipe Line Company were: "The acquisition, construction, owning, mainte- 
nance and opération, but not as a common carrier, of pipe line for transpor- 
tation of oil within the state of California, together with necessary pumping 
stations therefor." 

258 F.— 51 
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Pursuant .to the agreement of April, 1907, the pipe Unes, tanks, and appur- 
tenances between Volcan and Delano were conveyed to Associated Pipe Line 
Company after the organlzation thereof, and that company constructed an 
extension of the pipe Une from Delano to Port Costa, together with stations 
and appnrtenances, and also an additional pipe Une from Maricopa to Port 
Costa. The Kern Company advanced the costs of construction between 
Delano and Port Costa and half the cost of the additional Une from Maricopa 
to Port Costa, and the Associated Oil Company advanced the other half of 
the cost of the last-mentioned line. 

Up to December 31, 1909, the Kern Company had advanced $4,978,401 for 
cost of the pipe line between Volcan and Delano and for cost of construction 
of extension Unes from Delano to Port Costa; and on December 31, 1909', 
one-half of the sum so advanced by the Kern Company was owing to it by the 
Associated Oil Company, together with interest in the sum of $149,352. For 
convenience the account of such advances and interest was carried on the 
books of the Associated Pipe Line Company. The necessary exppnses of 
maintenance and opération for 1909, inclusive of the sum of .$149,352, was 
$674,232.23, which sum, together with $99,542.58 dépréciation charged on the 
books of the Associated Pipe Line Company for 1909, made a total of $773,- 
774.81, which was charged by the Associated Pipe Line Company against the 
Kern Company and the Associated Oil Company for 1909, and was reported 
by the Associated Pipe Line Company to the United States as its gross in- 
come for 1909. The return made for that year also showed: "Total amount 
of paid-up capital stock at close of year, not adjusted." It showed no net 
Income for 1909 and no tax payable by the Associated Pipe Line Company 
for 1909 under the act of August 5, 1909. The Commissioner of Internai 
Revenue disallowed the Interest charge of $149,352, and, after dedueting $5,- 
000 allowed by the provision of the act of Congress, assessed the Associated 
Pipe Line Company a spécial excise tax of 1 per cent, on the balance of $144,- 
852, amounting to $1,443.52, which the Associated Pipe Line Company paid 
nnder protest, Claim for refund was made in 1912 and was allowed on Au- 
gust 13, 1912, but in December, 1915, the commissioner concluded that he 
had erred in the refund for the reason that the Associated Pipe Line Com- 
pany had no paid-up capital stock in 1909 on which to base a légal right for 
the déduction of interest, and after correction of the figures he demanded 
payment of $1,423.56. The Associated Pipe Line Company has never declar- 
ed or paid any dlvidends on its stock, and the'flnding is that none of the 
capital stock of the Associated Pipe Line Company was paid until December 
31, 1911. 

Edmund Tauszky, of San Francisco, Cal., for plaintifï in error. 
Annette Abbott Adams, U. S. Atty., and Frank M. Silva, Asst. U. S. 
Atty., both of San Francisco, Cal. 

Before GILBERT, MORROW, and HUNT, Circuit Judges. 

HUNT, Circuit Judge (after stating the facts as above). The main 
points urged by plaintifï in error are : That the Associated Pipe Line 
Company is not a corporation organized for profit ; that it is not carry- 
ing on or doing business within the meaning of the Corporation Tax 
Law ; that the plaintifï in error had no net income during the year 1909 
and was entitled to deduct from its gross income interest paid by it. 

[1] We cannot uphold the argument that the agreement between 
the companies had the eiïect of making the Associated Pipe Line Com- 
pany merely "the agent of Associated Oil Company and Kern Trad- 
ing & Oil Company * * * as a convenient instrument for the 
construction, maintenance, and opération of pipe lines for the joint 
use of its owners," neither of which requires them for their entire 
length for the transportation of oil from oil fields. Corporate organi- 
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zation was to acquire, own, maintam, and operate pipe lines to trans- 
port oil within California, and the activities of the corporation har- 
monized with the avowed purposes of its création. It had a large busi- 
ness of transporting oil through pipe lines ; it paid the Kern Company 
for a line that had been constructed from Volcan to Delano; it con- 
structed and operated a pipe line from Delano to Port Costa, the pay- 
ment for which work was advanced by the Kern Company as the mon- 
eys were required. The advances, amounting to nearly $5,000,000, 
were credited to the Kern Company as cash on the bocks of the Asso- 
ciated Pipe lyine Company, although not against its stock subscription. 
Subsequently an entry was made as of December 31, 1911, transfer- 
ring the advances on the books of the company to the capital stock 
account. 

The plaintiff in error also constructed another pipe line from Mari- 
copa to Port Costa, commenced in October, 1908, and operated the 
line in the early part of 1910. That advances made in connection with 
the construction of thèse pipe lines were made in equal proportion by 
the Kern and the Associated Oil Companies is not of spécial moment, 
beyond the fact that on advances made by the two companies the in- 
terest charge, over which this controversy bas arisen, accrued. It 
seems that each company was allowed interest from the date it made 
its advances up to the time of the adjustment of the respective ad- 
vances. It is explained that when the return of annual net income 
for 1909, showing $149,352 interest on open accounts, was made, this 
was interest accruing on the amount advanced by the Kern Company 
for the line which was then in opération, while for the advances which 
had been made by the Associated Oil Company no interest was allowed 
in 1909 and none charged until the line was in opération. However 
the pipe line company carried, on its books, accounts for the Associated 
Oil Company and the Kern Company in which they were credited with 
their cash advances as they were made from time to time, and no en- 
try was made in the books with regard to payment for the capital stock 
of $7,000,000 until December 31, 1911, at which date both lines had 
been constructed. 

The secretary and auditor of the Associated Pipe Line Company tes- 
tified that the motive for making the interest charge of $149,352 was to 
equalize the investment in the pipe line, the two companies being entitled 
to 50 per cent, usage each, and he described the Associated Pipe Line 
Company books as only "a clearing account," and the entry as "a 
mère matter of adjustment between the two owning companies te 
equalize the use of the capital investment," and said that the présent 
practice was for the companies to make adjustments between them- 
selves, and that, if the Associated Oil Company had used the pipe line 
55 per cent, and the Southern Pacific 45 per cent., then the Associated 
Oil Company paid to that company its percentage on the 5 per cent, 
that it had used its line. 

The return made by the Associated Pipe Line Company was as by 
^ corporation organized for profit, and the return showed that it had 
accumulated money. It is hard to conceive that the formation of the 
corporation was had with a view other than the realization of profit. 
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It may be that the stockholders in the Associated Pipe Line Company 
took the profit away f rom the corporation, but it is clear that the way in 
which the money was made was by a corporate organization ; and the 
corporation, having achieved the object of its création, became subject 
to the imposition of the tax with respect to doing business. In Von 
Baumbach v, Sargent Land Co., 242 U. S. 503, 37 Sup. Ct. 201, 61 L. 
Ed. 460, a corporation was created "to unité in one ownership the un- 
divided fractional interests of its various stockholders in lands," and 
to "own such property, and, for the convenience of its stockholders, to 
receive, and distribute to them," the proceeds of the disposition of such 
property at such times and in such amounts and in such a manner 
as determined by the board of directors. The Suprême Court found 
no difficulty in concluding that such a corporation was organized for 
profit and did not come within the exceptional character of charitable 
or eleemosynary corporations, and the court after examining the earlief 
corporation tax cases, held that the corporation was carrying on busi- 
ness and said : 

"The falr test to be derlved from a considération of ail of them [the cases] 
Is between a corporation which bas reduced its activities to the owning and 
holding of property and the distribution of its avails and doing only the aets 
neeessary to continue that status, and one which is stlll active and Is main- 
talning its organization for the purpose of continued efforts in the pursuit of 
profit and gain, and such activities as are essential to those purposes." 

The court emphasized the view that the Corporation Tax Law re- 
quires no particular amount of business in order to bring a company 
within its terms. The activities considered brought the corporation 
there in question within that line of the décisions which hâve held that 
such corporations were doing business in a corporate capacity within 
the meaning of the law. McCoach v. Mine Hill R. R. Co., 228 U. S. 
295, 33 Sup. Ct. 419, 57 L. Ed. 842, illustrâtes the distinction. There 
a railroad corporation turned over its entire property under a lease 
to another company, and even ceased to exercise its power of eminent 
domain. It was held not to be engaged in business. The Associated 
Pipe lyine Company appears to hâve been active, and to be maintaining 
its organization for the purposes for which it was created; it has 
expended and received money, has borrowed money, has constructed 
pipe lines, has allowed itself to be charged interest, has had dealings 
with its stock and stockholders concerning moneys received, and in 
1909 was actually transporting oil and performing its corporate func- 
tions. 

[2] We now inquire into net income during 1909. The company 
returned the total amount of paid-up capital stock outstanding at the 
close of year 1909 as "not adjusted," and the total amount of bonded or 
other indebtedness as "not adjusted," and the gross income as $773,- 
774.81. It deducted the total amount of ordinary and neeessary ex- 
penses, including interest charge, $6/4,232.23, and dépréciation, $99,- 
542.58; total déductions, $773,774.81; "net income nil." According 
to the findings, none of the capital stock of the corporation was paid 
until December 31, 1911. If we accept this finding as true, clearly the 
ptaintifï in error in 1909 had no paid-up capital stock and was theref ore 
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not în a position to include the interest charge in arriving at what its 
net income was. 

It is argued that, although the moneys were not entered in the capi- 
tal stock account on the pipe line company books until December, 1911, 
the fact was there was no net income by way of interest on advances 
because such advances were not made by plaintiff in error and the in- 
terest was not earned by or payable to the pipe line company, and that 
the pipe line company was merely the conduit through which the Asso- 
ciated Oil Company paid the Kern Company the interest on the ad- 
vances by the Kern Company. We gather the contention to be that 
the fact was that when the pipe line company was created the Kern 
Company transferred to it the then-existing pipe line from Volcan to 
Delano, and agreed to advance the cost of constructing the extension, 
from Delano to Port Costa, and that this was the considération for the 
issuance of the stock of the pipe line company to the Associated and 
the Kern Companies; that construction was commenced in 1907 and 
the line operated in 1908; that up to December 31, 1909, the advances 
for cost of the line from Volcan to Delano, and of the extension from 
Delano to Port Costa, amounted to about $5,000,000 upon which inter- 
est for 1909 was $149,352; and that stock of the par value of this 
amount had therefore been paid for up to December 31, 1909. 

But this reasoning seems to lead to the conclusion that the advances 
that were made were in payment of capital stock, and, if such is the 
correct view, there was a sale of stock and no indebtedness. 

The plainer view seems to be that there was an indebtedness on 
account of advances, but that there was no paid-up capital stock at the 
time of the return, and therefore that, as a matter of law, no interest 
could be deducted. 

[3] An income tax agent in the Internai Revenue Department tes- 
tified, over the objection of the plaintiflf in error, that in 1915, when he 
investigated the books of the pipe line company, he had a conversa- 
tion with the auditor of the plaintiff in error, and that the auditor then 
stated to him that the capital stock of the corporation had not been paid 
up to December 31, 1909, when the tax in question was assessed, and 
that the matter had not been adjusted. The objection was based upon 
the ground that any statement by the auditor, unless authorized by the 
corporation through its board of directors, would not be binding upon 
the company. 

We think that the ruiing of the court was correct. Lane v. Boston & 
Albany R. R., 112 Mass. 463; Lynchburg Tel. Co. v. Booker, 103 Va. 
594, 50 S. E. 148._ 

The judgment is afïirmed. 
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SAN PEDRO, 1>. A. & S. L. R. CO. v. BROWN. 

(Circuit Court of Appeals, Ninth Circuit May 19, 1910.) 

No. 3172. 

1. Master and Servant <S=3289(35) — Injubt — Duty of Car Inspectob. 

Considering évidence of practlce followed by inspectors, held, it could 
not be said, as matter of law, that it was Incumbent on an Inspecter, 
working under a train and Injured by the moving tliereof, to make sure 
tliat hls fellow inspecter actually placed fhereon the signal to indicate that 
it was being inspected. 

2. Masteb and Servant ®=j243(3) — Injuet — Contbibutobt Négligence — 

Rtjles and Custom. 

"While it is the duty of an employé to observe rules promulgated by the 
employer, yet, there being évidence of a custom with respect to the inter- 
prétation of a rule which does not clearly cover the particular situa- 
tion which confronts the employé, the employé is not always négligent in 
foUowlng the custom. 

3. Négligence <S=>101 — Employées' * Liability Act — Comparative Négli- 

gence. 

By express provision of fédéral Employers' Liability Act (Comp. St. §§ 
8657-8665), contributory négligence of employé of Interstate carrier merely 
mitigates damages, and does not bar recovery. 

4. Masteb and Servant ®=3l80(4) — Employers' Liability Act — Négligence 

OF Fellovi» Servant. 

Fédéral Employers' Liability Act (Comp. St. |§ 8657-8665), maklng In- 
terstate carrier liable for injury to employé resultlng from négligence of 
an officer, agent, or employé, renders it liable for négligence of fellow 
servant in prosecution of Its business. 

5. Masteb and Servant <S=>180(5) — Employers' Liability Act — Négligence 

OF Fellow Servant. 

Though under rules of Interstate carrier it is the duty of inspectors to 
put signal on train to indicate it is being inspected, one of two inspec- 
tors working together, by relying on the other to place such signal, does 
not make him his agent, with Lhe resuit of absolving tlie carrier from 
liability under fédéral Employers' Liability Act (Comp. St. §§ 8657-8665) 
for his injury through négligent failure of the other to place the signal, 
but such négligence is attributable to the carrier ; section 5 of the act de- 
claring void, pro tanto, any contract or rule the purpose or intent of 
which is to enable the carrier to exempt itself from liability under the 
act. 

6. Master and Servant <S=»204(3) — Employers' Liability Act — Assumption 

or Risk. 

A car inspecter of an Interstate carrier, who trusts to another inspecter 
working with him to put on a train a signal indicating that it is being in- 
spected, and goes on with his work unaware of the other's failure to do 
so, does not, under the fédéral Employers' Liability Act (Comp. St. §§ 
8657-8665), assume the risk of such négligence of the other. 

In Error to the District Court of the United States for the Southern 
Division of the Southern District of California; Oscar A. Trippet, 
Judge. 

Action by Robert L. Brown against the San Pedro, Los Angeles & 
Sait Lake Railroad- Company. Judgment for plaintiff, and défendant 
brings error. Affirmed. 

®:s5For other cases see same toplc & KEY-NUMBEP. in ail Key-Numbered Dlgests & Indexe» 
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The San Pedro, Los Angeles & Sait Lake Railroad Company brought writ 
of error to review a judgmeut of tlie District Court in favor of Brovvn, dé- 
fendant in error, upon a verdict for damages for personal injuries. Tlie rail- 
road Company denied négligence and pleaded contributory négligence. The 
action was brought under the fédéral Employers' Liability Act April 22, 1908 
(35 Stat. 65, c. 149 [Comp. St. §§ 8657-8605]), which provides, in substance, that 
every common carrier by railroad, while engagod in Interstate commercé, is 
liable in damages to any person suffering injury while he is employed by such 
carrier in such commerce, whether such Injury results in whole or in part 
from the négligence of any of the offlcers, agents, or employés of such car- 
rier, and the fact that an employé may hâve been guilty of contributory nég- 
ligence merely mitlgates the damages and does not bar a recovery. 

The évidence as produced by plaintifl' below was as foUows: Brown was 
an experienced car inspecter employed by the railroad company at Otis, now 
Yermo, Cal. The in.spectors worked in pairs ; Brown's "partner" being one 
Ables, also an experienced inspecter. On November 17, 1914, in daylight, they 
were about to inspect a train o£ 15 or more cars which was standing upou a 
main track west of the dépôt. The luspectors went tovpard the head of me 
engine, and separated near the head of the engine, Ables going on the south 
or engineer's side, and Brown on the north or fireman's side, of the engine. 
Ables had the blue flag in his hand. When the men separated, they were 
about 50 feet from the front of the engine, and Ables said, "1 will put the 
flag there, and we vcill hold them there until we are through." Brown testi- 
fied that it was not customary to put the flag right in the cab of the engine, 
but to place it on the running board, where the engineer could see it; that 
when he went around the engine on the north side lie could not see the engineer 
or the flreman ; that he passed two cars, and observed that on the third car, a 
"Sait Lake box car," the air was set, but tlie piston travel was too short; 
that he went to the west end of the car to adjust the brake, and crawled un- 
der the west end of the car behind the rear trucks, was facing forward, on 
the fireman's side, and puUed the release rod to release the brakes. The lever 
had a track spike in it, instead of a key boit, and moved with difficulty, so he 
took his hammer from his pocket to strike, and was in. the act of crawling up 
doser when he noticed the wheels starting. He niade a "lunge," seized a grab- 
iron under the rear of the car, and managed to get out by the time the train 
came to a stop, but was injured. Brown said that he relied upon his partner 
to put the blue flag on the engine ; that the custom was for one inspecter to go 
on one side and one on the other, although they were suppos»"! generally to 
go together. 

There was évidence as to the custom of the railroad company with respect 
to inspection of air and of cars, and that when a train was brought into the 
yard the car inspectors place a blue flag on the end, and one inspecter would 
go down each side of the train and inspect for brake shoes and brake "riggins." 
There was no évidence of a practice of putting a flag signal at each eid of 
the train. 

The testimony of Brown and Ables varies in some respects, particularlj as 
to the conversation they had just befere they separated ; but Ables admitted 
that he was going toward the engine and had the flag in his hand. There 
was évidence that it was neither customary nor necessary that each inspectoi 
should personally see the flag on the engine before going beneath the car. 

Certain niles of the company were introduced in évidence. One, Ne. 517, un- 
der the headlng "Car Inspectors," reads : "When making repairs under cars 
standing on main track er side track, they must protect themselves by plac- 
ing a blue signal en the drawhead or the platform er step ef the car at each 
end of the train to prevent the cars from being coupled to or moved while 
they are making repairs." Rule 26, under which Brown said they were work- 
ing, provides: "A blue flag by day and a blue light by night displayed at one 
or both ends of an engine, car, er train, indicates that workmen are under or 
about it. When thus protected, it must not be coupled to or moved. Workmen 
will display the signal, and the same workmen alone are authorized to move 
them. Other cars must not be placed on the same tracks, so as to intercept 
the signal, without flrst notlfying the workmen." Another rule, No. 842, pro- 
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vides, In substance, that If the brakes on the last car are properly set, In- 
spectors or trainmen will signal to release the brakes, and the inspector wiU 
examine each car and see that the brake releases, and if auy brakes will not 
release, or hâve leaks or broken rods, tbey must be eut out by closing the 
stop cock In branch pipe. 

Fred E. Petit, Jr., A. S. Halsted, E. E. Bennett, and Dana T. Smith, 
ail of Los Angeles, Cal., for plaintiff in error. 

T. W. Duckworth, of San Bernardine, Cal., and J. H. Ryckman, of 
Los Angeles, Cal., for défendant in error. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

HUNT, Judge (after stating the facts as above). [1-3] It is évi- 
dent that the inspection was being made for defective brake équipaient 
rather than an air test, and, considering the évidence of the practice 
followed by the inspectors at Yermo, we cannot say that, as a mat- 
ter of law, it was incumbent upon the inspector who was working under 
the train to make sure that the other inspector actually placed the 
signal. 

Certainly it is the right of an employer carrier to issue rules for the 
safety, guidance, and protection of its employés, and it is the duty of 
the employés to observe such rules. But, if there is évidence of a cus- 
tom with respect to the interprétation of a rule which does not clear- 
ly cover the particular situation which confronts the employé, the 
employé is not always négligent in following the custom, and if in 
the observance of the usual practice he is injured through the nég- 
ligence of his fellow employé, under the statute cited he may hâve a 
cause of action for injuries received. But, if we assume that Brown 
was négligent in not personally seeing that the flag was placed, surely 
his négligence was not the sole cause of the accident, for notwith- 
standing Brown's négligence, if Ables, his fellow inspector, had 
not negligently failed to place the flag, the accident would not hâve 
happened. 

[4, 5] It is urged that no duty rested upon the railroad company to 
place a blue flag on any part of the train under which Brown was work- 
ing, but that the duty to place such a flag was enjoined upon Brown, 
the inspector, that he could not delegate or confide the performance of 
such duty to Ables, and that, if failure to place the flag was the proxi- 
mate cause of the injury, Brown could not recover. 

In this connection we hâve carefuUy considered the argument of 
plaintiflf in error that it could not hâve been the intent of Congress, 
as expressed in the act, to permit of recovery where an injury to an 
employé has resulted in any way from the négligence of a fellow serv- 
ant. That may be se, and Reeve v. Northern Pacific Railway, 82 
Wash. 268, 144 Pac. 63, L. R. A. 191 5C, Z7, sustains the argument. 
But that argument does not answer the question in the présent case. 
The injury sued upon in the Reeve Case was received by the employé, 
who was a laborer about cars, by being pushed out of the car by anoth- 
er employé, who was scufHing with a third fellow employé, and brushed 
against the man who was thrown out. It was held that the injury was 
not caused by the négligence of a fellow employé, committed while he 
was prosecuting the business of the employer. Hère, however, Brown 
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was gîving his undivided attention to his duty, the adjustment of a 
brake on a car, in order to put the brake in proper condition for the 
journey about to begin, and Âbles had the flag and was also engaged in 
the business of the employer. 

It is not open to argument that under the act cited the old défense 
of the fellow servait rule is gone, and we find no reasonable ground 
upon which to rest a conclusion that an Interstate railroad employer 
can, by a rule made for the safety of the employés, destroy a cause of 
action in favor of an employé for in jury received while performing a 
duty and directly caused by the négligence of a fellow employé. 

The express déclaration of the -statute (section 5) that "any contract, 
rule, régulation or device whatsoever, the purpose or intent of which 
shall be to enable any common carrier to exempt itself from any lia- 
bility" created by the act, shall, to that extent, be void, gives aid in 
the proper interprétation of the act and is inconsistent with the theory 
advanced by plaintiflf in error that Brown made Ables his agent to 
place the flag and that Ables' négligence is to be imputed to Brown, 
although Ables was a fellow car inspecter. The two were fellow serv- 
ants, and the act of the one in relying upon the other did not make a 
relationship of principal and agent whereby the employer can be ab- 
solved. 

Considering the context of the statute, it is unimportant whether 
the négligence of the fellow servant, Ables, is called the négligence of 
the master or is called imputed négligence, for the liability of the carrier 
arises to any person suflfering in jury resulting in whole or in part from 
the négligence of any of the officers, agents, or employés of such car- 
rier, and no "contract" or "rule" made for the purpose of attempt- 
ing to establish a relationship between the employé and the carrier, 
to enable the carrier to exempt itself from the liability created by the 
act, can be sustained as effective in relieving the carrier. 

[6] It is also argued that Brown must be held to hâve assumed the 
risk of the injury he sustained as a resuit of his reliance on his co- 
employé and the failure of his coemployé to place the flag and so 
protect him. The point is based upon a portion of the charge of the 
lower court to the effect that Brown did not assume the risks that 
were attendant upon the négligence of a fellow servant. 

Clearly, under the act, the défense of assumption of risk is open to 
the carrier, except in actions brought under section 4, which provides 
that, in an action for damages for injury to an employé, "such employé 
shall not be held to hâve assumed the risk of his employment in any 
case where the violation by such common carrier of any statute enacted 
for the safety of employés contributed to the injury or death of such 
employé." Seaboard Air Line Ry. v. Horton, 233 U. S. 492, 34 Sup. 
Ct. 635, 58 L. Ed. 1062, L. R. A. 1915C, 1, Ann. Cas. 1915B, 475. But 
Brown was not injured by reason of any defect in the machinery, or 
by reason of any danger normally or necessarily incident to the occu- 
pation of inspecting cars. The accident would not hâve happened at ail, 
but for the négligence of a fellow servant ; and as to employers, while 
engaged in interstate commerce, the servant so engaged does not 
agrée, as between himself and the carrier, to assume the risk of the neg- 
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ligence of his fellow servant. Watson v. St. Louis R. Co. (C. C.) 169 
Fed. 950. In Boldt v. Penn. Ry., 245 U. S. 441, 38 Sup. Ct. 139, 62 L. 
Ed. 385, the court affirmed the action of the trial court in refusing to 
charge that "the risk the employé novv assumes, since the passage 
of the fédéral Employers' Liability Act, is the ordinary dangers in- 
cident to his employment, which does not now include the assumption 
of risk incident to the négligence of defendant's officers, agents, or em- 
ployés." The opinion expressed was that the requested charge was er- 
roneous, because the action there brought was not one within the provi- 
sions of section 4 of the act. But as far as we are advised it has never 
been held that in an action brought under the statute, where an employé 
trusts to another to do an act necessary for his safety, and he him- 
self is not aware of the failure of such employé to do the act, and ac- 
tually goes on with his work, relying upon the performance of the act 
by his fellow servant, and by reason of the négligence of the em- 
ployé relied upon injury follows, the risk of such négligence on the 
part of the fellow servant is assumed by the injured man. 

In Illinois Central Railroad Co. v. Skaggs, 240 U. S. 66, 36 Sup. Ct. 
249, 60 L. Ed. 528, upon a writ of error to review a judgment re- 
covered under the fédéral Employers' Liability Act, it was argued that 
the railroad company could not be négligent to an employé whose fail- 
ure of duty and neglect produced the dangerous condition. The court 
took it for granted that under the statute recovery by an employé 
for the conséquences of actions exclusively his own could not be 
t)ad. In qualifying the assumption, the court said in effect that where 
the injury to the employé does not resuit in whole or in part from the 
négligence of any of the agents' or employés of the employing carrier, 
or by reason of any def ect or insufiftciency, due to its négligence, in its 
property or equipment, action would not lie. "But," continued the 
court, "on the other hand, it cannot be said that there can be no re- 
covery simply because the injured employé participated in the act 
which caused the injury. The inquiry must be whether there is neg- 
lect on the part of the employing carrier, and, if the injury to one em- 
ployé resulted in whole or in part from the négligence of any of its 
other employés, it is liable under the express terms of the act; that 
is, the statute abolished the fellow-servant rule. If the injury was due 
to the neglect of a coemployé in the performance of his duty, that neg- 
lect must be attributed to the employer; and, if the injured employé 
was himself guilty of négligence contributing to the injury, the statute 
expressly provides that it shall not bar a recovery, but the damages 
shall be diminished by the jury in proportion to the amount of négli- 
gence attributable to such employé." This décision we believe to be 
applicable to the f acts in the case bef ore us. Brown, pursuing the usual 
practice at Yermo, may hâve participated in the act of failing to 
put up the flag ; but Ables' failure was, in large part, the direct cause 
of the damage. Brown relied upon Ables, and in reliance upon him 
went on to perform his duty. By the express terms of the statute the 
négligence of Ables may be attributed to the carrier. 

We find no error in the record, and affirm the judgment. 

AfSrmed. 
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BUESSEL V. UNITED STATES. 

(Circuit Court of Appeals, Second Circuit Aprll 16, 1919.) 

No. 178. 

1. Cbiminal Law <@=»1134(7) — Review — Appellate Pboceduee — Use of 

Weonq Remedt. 

Act Sept. 6, 1916, § 4 (Comp. St. § ie49a), provlding that no reviewlug 
court sliall dlsmiss an appeal solely because a wrlt of error should 
hâve been sued out, but that "when such mistake or error occurs It shall 
disregard the same and take the action which would be approprlate If 
the proper appellate procédure had been followed," does not authorize 
an appellate court, where a crimlnal case has been brought up by appeal, 
to exercise the same comprehensive powers of review which it is entitled to 
exercise when an appeal is rightfuUy taken, and review both the law 
and facts. , 

2. Ceiminal Law <&=j1090(1) — Appellate Pboceedings — Bills or Excep- 

tions. 

A statute which authorizes a wrlt of error to be sued out thereby al- 
lows a bill of exceptions to be signed and used in connection therewlth, 
for it is only through such bill that the rulings of the judge made at the 
trial become a part of the record to be reviewed. 

3. Ckiminal Law <S=1090(19) — Appellate Procebdings — Record. 

Where there hiis been an actual trial, the parties are not at llberty to 
substltute a written stipulation or agreed statement of facts as to what 
oceurred at the trial in lieu of the bill of exceptions required. 

4. Criminal Law <S=>1090(8, 14) — Appellate Pboceedings — Record. 

The gênerai rule has been that In actions at law évidence introduced or 
ofifered and re.iected at the trial, and rulings thereon, can be brought 
before the appellate court only by bill of exceptions, and unless a statute 
otherwlse provided such bill has been necessary to bring Into the record 
for review the instructions and requests to charge ; and such rules apply 
to criminal as well as to civil cases. 

5. Ckiminal Law <S=1091(10) — Appellate Pboceedings — Review. 

The rule has been elementary, and applicable in criminal proceedlngs as 
well as in civil, that a rullng of the trial court upon the admission of évi- 
dence wlll not be reviewed in the appellate court, unless the bill of ex- 
ceptions shows that an exception was taken thereto. 

6. Courts ©=3356 — Fédéral Courts — Confobmitt Statute. 

The Conformlty Statute (Comp. St. § 1537) has no application to bills 
of exceptions, or to the mode of reviewing a décision once made In a 
fédéral district court. 

7. Cbiminal Law ®=» 1090(2) — ^Appellate Pboceedings — Record. 

Judlcial Code, § 269, as amended by Act Feb. 26, 1919, requiring appel- 
late courts to "glve judgment after an examlnatlon of the entire recoru 
before the court without regard to technical errors, defects or exceptions 
which do not affect the substantial rights of the parties," does not dis- 
pense with the necessity of a bill of exceptions to bring into the record 
matters which would not otherwlse be a part thereof ; but the record to 
which the act refers is that which is legally the record. 

8. Cbiminal Law ^='1090(5) — Appellate Pboceedings — Record. 

A demurrer to an indictment is a part of the record proper, and Is not 
dépendent on a bill of exceptions. 

9. Criminal Law <S=»984 — Sentence on Diitebent Counts. 

Unless a court, imposlng sentence under each of several counts In an 
Indictment, otherwlse directs, the sentences under ail nin concurrently, 
and the façt that one count Is détective does not entltle défendant to rè- 
lease f rom Imprlsonment. 

^=9FoT otber cases see same toplc & KEY-NUMBER in ail Key-Numbered Digests & Indeztw 
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10. Indictment AND Infoemation <g=>203 — Verdict on Good and Bad Countb. 

Where an indictment contalns good and bad counts, a gênerai verdict of 
guilty will be referred to tlie good counts, if sustalned by the évidence, 
and the judgment will be aflirmed. 

11. Courts <ê=356 — Appeals in Equity — Record of Evidence. 

Under equity rule 75b (198 Fed. xl, 115 C. C. A. xl), until the statement 
of the évidence in an equity case has been approved by the trial court 
or judge, it Is not a part of the record for purposes of appeaL 

12. Cbiminal Law ®=9l090(l) — "Bill or Exceptions" — Définition. 

"A bill of exceptions" Is a formai statement in writing of the exceptions 
duly taken at the trial to the décisions and instructions of the judge, with 
as much of the testimony as Is necessary to enable the court to say whetner 
error at law was committed In respect to the particular décisions or in- 
structions as to which the exceptions were taken. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Bill of Exceptions.] 

Ward, Circuit Judge, dissenting. 

In Error to the District Court of the United States for the District 
of Connecticut. 

Criminal prosecution by the United States against Théodore Bues- 
sel. Judgment of conviction, and défendant brings error. Afifirmed. 

Joseph P. Tuttle, of .Hartford, Conn., for plaintiff in error. 
John F. Crosby, U. S. Atty., and George H. Cohen, Sp. Asst. U. S. 
Atty., both of Hartford, Conn. 

Before WARD, ROGERS, and HOUGH, Circuit Judges. 

ROGERS, Circuit Judge. This is an indictment under Espionage 
Act June 15, 1917, c. 30, tit. 1, § 3, 40 Stat. 219, as amended by Act 
May 16, 1918, c. 75, § 1, 40 Stat. 553 (Comp. St. 1918, § 10212c). The 
indictment upon which the défendant was originally placed on trial 
contained a number of counts, but ail except the third, fourth, and 
seventh were withdrawn from the considération of the jury. 

The third count allèges that the défendant, when the United States 
was at war, utterpd disloyal and abusive language about the form of 
government, and did by word support and favor the cause of Germany, 
and by word oppose the cause of the United States therein. It allèges 
in particular the f ollowing language : 

"That the présent war in whieh the United States is engaged is nothing 
but a Wall Street affair; that Germany is the raost wonderful country in the 
world, and it could never be crushed by any other nations : that the war 
would last four or fivê years more, as the Germans were a marvelous people 
and the other nations could never cope with them ; that Germany couio 
easily crush the Allies, because the Germans worked under one gênerai, Hin- 
denburg, and the Allies were déficient in maneuvers, and the IJnlted States 
would hâve to flght the battle alone ; that it was unreasonable and unjust for 
the United States to bave gone Into the présent war; that in Germany, publie 
affairs llke the army and navy were run by men, but in this country they 
were run by women, Mrs. Wilson, for example ; that the material written in 
the newspapers is rldiculous, that the Kaiser is not pictured as he truly is, that 
he is a wonderfuUy clever man, good and just, well versed in ail the arts, and 
that Ue would be a wonderful man, even if he were not the Kaiser ; that he 
was very Indignant when asked to subscribe to the Red Cross, that he did not 
believe in it, and that those coUecting for it recelved a commission ; that 

^:»For other cases see same toplo & KBY-NUMBER In ail Key-Numtered Digeata & Indexes 
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Japan and Mexico would soon be in this war agalnst this country ; that the 
schools In this country were failures." 

The fourth count allèges that the défendant uttered — 

"disloyal, seurrllous and abusive language about the mllltary and naval forces 
of the United States, and language intended to brlng the mllltary and naval 
forces of the United States into eontempt, scorn, contumely, and diarepute, and 
in partlcular, the foUowlng language, to vcit : That the army of the United 
States is not loyal, and that almost any of our soldiers could be bought for a 
very small sum ; but that the army of the Kaiser was absolutely loyal, and 
that the men over there would give their lives if necessary in response to the 
Kaiser's yrisb, but that no dependence could be placed on the American 
soldier." 

The seventh count allèges that the défendant uttered — 

"disloyal and abusive language about the flag o( the United States, and lan- 
guage intended to brlng the flag of the United States Into eontempt, scorn, 
contumely, and diarepute, and in partlcular, the foUowlng language, to wit 
(speaking to a person wearing a flag pin and referring to the flag pin) : 'Ee- 
move that thlng f rom your coat. I do not liUe It.' " 

That portion of the Espionage Act which is involved in this case 
reads as follows: 

"Whoever, when the United States is at war, shall wlUfully utter, print, 
Write or publlsh any disloyal, profane, seurrllous or abusive language about the 
form of government of the United States, or the Constitution of the United 
States, or the mllitary or naval forces of the United States, • • * or any 
language intended to brlng the form of government of the United States, or 
the Constitution of the United States, or the military or naval forces of the 
United States, or the flag of the United States, or the uniform of the army or 
navy of the United States into eontempt, scorn, contumely or disrepute, or 
Bhall wlllfuUy utter, print, write or publlsh any language intended to incite, 
provoke or encourage résistance to the United States or to promote the cause of 
its enemies, * • • and whoever shall by word or act support or ;favor the 
cause of any coimtry wlth whlch the United States Is at war, or by word or aci 
oppose the cause of the United States thereln, shall be punished," etc. 

It is assigned for error that a demurrer to the third count of the 
indictment was overruled. There are assignments of error in référ- 
ence to the admission of évidence, sometimes with no exception 
taken thereto. There are assignments of error foi" refusais to 
charge as requested, although in each instance no exception was 
taken. There are assignments of error as to the charge itself, 
one of them covering nearly a whole page of the printed transcript; 
but no exceptions were taken at the time to any portion of the charge 
as delivered. And in examining what purports to be the transcript 
of record we find it contains no bill of exceptions and no certificate 
of any kind from the judge as to the correctness of anything contained 
in the transcript relating to the proceeding at the trial. 

[1] This being a criminal case and tried in a common-law court, 
the method by which to review it is by writ of error. It has, however, 
been brought into this court on appeal; the défendant in his pétition 
for appeal praying that "a transcript of the record, proceedings, and 
documents upon which said decree was based, duly authenticated," 
be sent to this court. What purports to be a transcript of the record 
is hère; whether it is duly authenticated and can be considered is a 
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question whîch the court muSt décide. A writ of error is o£ com- 
mon-law origin, and it was used to review simply alleged errors of 
law, committed in a common-law action. In such actions there were 
no errors of facts to be reviewed, as the juries were sole judges of 
the facts. An appeal, on the other hand, is a process of civil-law ori- 
gin, and was employed to review errors of fact and of law committed 
by courts of equity or admiralty and maritime jurisdiction, in which 
the judges passed on the facts as well as the law. The distinction be- 
tween the common-law jurisdiction and the equity jurisdiction is main- 
tained in the courts of the United States, and until Congress passed 
Act Sept. 6, 1916, c. 448, § 4, 39 Stat. 727, if an appeal was taken in 
a common-law action or a writ of error in an equity suit the appellate 
court could not hâve considered it. But the act referred to, which can 
be found in the margin,^ provides that an appeal shall not be dismissed 
solely because a writ of error should hâve been sued out. U. S. 
Compiled St. (1916) Ann. vol. 3, § 1649a, p. 3275. 

Whatever the exact meaning of the above act may be, it certainly 
does not mean that the appellate court shall hâve the right, where a 
criminal case is brought up on an appeal, to exercise the same com- 
prehensive powers of review which it is entitled to exercise where an 
appeal is rightfully taken. To hold that such was the intention would 
be to make the act unconstitutional, as it would make the court the 
final judge of the facts as well as of the law in a class of cases where 
there is a constitutional right to a trial by jury, whose verdict is 
décisive as to the facts. A possible construction may be that we are 
simply to regard the appeal as though a writ of error had been 
sued for and granted, and that we should in ail other respects pro- 
ceed accordingly, so that the record should be required to be certi- 
fied to the court in the same manner that would be required if a writ 
of error, instead of an appeal, had been sued out. Another possible 
construction may be that the statute is not to be so narrowly construed, 
but, being remédiai in its nature, is to be understood as meaning that 
if an appeal has been taken, and the record has corne up, not as it 
would be required to corne up on a writ of error, but as it would corne 
up on an appeal, the appellate court is then to proceed in the same 
manner îis though the case was bef ore the court on a writ of error and 
a record certified as required in common-law actions. We do not dé- 
cide which of thèse two constructions is to be given to the act. In the 
view we take of this case it is unimportant which construction is 
correct. We should reach the same conclusion under either, so far 
as the questions hère involved are concerned ; for, whether the record 
be regarded as a record at law or a record in chancery, it is so de- 
fective in either case that this court cannot consider it, even under 
the act of 1916, whatever construction be given to the act. 

We shall consider the case now upon the theory that under the 

1 "No court havlng power to review a judgment or decree rendered or passed 
by another shall dismlss a writ of error solely because an appeal should hâve 
been taken, or dismlss an appeal solely because a writ of error should hâve 
been sued out, but when such mlstake or error occurs it shall disregard the 
same and take the action which would be approprlate If the proper appellate 
procédure had been foUowed." 
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act the record should corne into this court in the manner ît would 
hâve been required to coma under a writ of error; and, as we shall 
see, a writ of error implies a bill of exceptions, where certain errone- 
ous rulings are to be reviewed, and the record is hère, as already 
stated, without a bill of exceptions. 

[12] We shall first consider the necessity of a bill of exceptions, 
and the efïect of its omission. A bill of exceptions is a formai state- 
ment in writing of the exceptions duly taken at the trial to the dé- 
cisions and instructions of the judge, with so much of the testimony 
as is necessary to enable the court to say whether error of law was 
committed in respect to the particular décisions or instructions to which 
the exceptions were taken. 

Prior to the statute of Westminster (13 Edw. I, c. 31), the only 
errors reviewable at common law on a writ of error were those dis- 
closed on the face of the record ; and according to the English com- 
mon law the "record" consisted of the pleadings, process, verdict, 
and judgment. But by the statute mentioned, enacted in 1385, pro- 
vision was made for a bill of exceptions by which erroneous rulings 
might be brought before the appellate tribunal. The provisions of 
that statute may be found in the margin." 

In 3 Wharton's Criminal Procédure (lOth Ed.) § 1705, that writer 
déclares that, so far as concerns criminal cases at common law, it 
has always been held in this country that bills of exceptions do not 
Ife, He adds that in England a bill of exceptions has never been al- 
lowed at common law in cases of felony and treason. And in section 
1712 he States that in raost jurisdictions bills of exceptions in criminal 
prosecuticns are now allowed by statutes of comparatively récent 
adoption. As the case under considération is not civil, but criminal, 
how is it, then, that a bill of exceptions is necessary to raise the ques- 
tions counsel ask the court to review ? 

The Judiciary Act of 1793 limited the appellate jurisdiction of the 
Suprême Court to civil cases, and until 1879 no revisory jurisdiction 
over the District Courts in criminal cases was given to the Circuit 
Courts. But the act of 1879 (Act March 3, 1879, c. 176, 20 Stat. 354), 
gave authority to sue out a writ of error to revise a criminal trial in 
the District Courts in cases where the sentence imposed was imprison- 
ment or fine exceeding $300 in amount. And the Judicial Code (Act 
March 3, 1911, c. 231, 36 Stat. 1087, 1133), now in force, in section 
128 confers on the Circuit Courts of Appeals appellate jurisdiction to 
review by appeal or writ of error final décisions in the District Courts 

2 "When one that Is unpleaded before any of the Justices doth allège an Kx- 
ception, praying that the Justices wlll allow It, which if they will not allow, If 
he that alleged the Exception do write the same Exception, and require that 
the Justices will put to their Seals for a Witness the Justices shall so do ; 
and if one will not, another of the Company shall. (2) And if the King, upon 
Complaint made of the Justices, cause the Record to corne before him, and the 
same Exception be not found in the RoU, and the PlalntifE shew the Exception 
wrltten, with the Seal of a Justice put to, the Justice shall be commanded that 
he appear at a certain Day, whether to confess or deny his Seal. (3) And if 
the Justice cannot deny his Seal, they shall proceed to Judgment according to 
the same Exception, as it ought to be alleged or disallowed." Statutes ât Large, 
vol. I, p. 99. 
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in ail cases other than those in which appeals and writs of error may 
be taken direct to the Suprême Court unless otherwise provided by 
law. In granting that authority to the Circuit Courts of Appeals, 
the Code makes no distinction between décisions in civil and in crirn- 
inal cases. U. S. Comp. St. (1916) Ann. vol. 2, § 1120, p. 1389. And 
as a judgment in an action at law was reviewable only on writ of 
error, it was by means of that writ that a judgment of conviction 
in a criminal case was to be reviewed in this court. That writ com- 
mands the .trial judge to send the record and proceedings to this 
court, in order that it may be inspected, to find whether any error of 
law has been committed, and, if it bas, that this court may cause fur- 
ther to be done therein to correct that error. Then the statute re- 
quires that there shall be retumed with the writ df error, at the day 
and place therein mentioned, "an authenticated transcript of the rec- 
ord, an assignment of errors, and a prayer for reversai, with a cita- 
tion to the adverse party." U. S. Compiled Statutes (1916) vol. 3, § 
1653, p. 3280. But when Congress authorized the proceedings in a 
criminal case to be reviewed upon a writ of error, it thereby sanctioned 
the use of a bill of exceptions; for the writ of error brings up the 
"record," and the bill of exceptions is the method by which the pro- 
ceedings at the trial, which otherwise would not be in the record, are 
made a part of it and so reviewed. 

[2] A statute which authorizes a writ of error to be sued out there- 
by allows a bill of exceptions to be signed and used in connection there- 
with, for it is only through it that the erroneous rulings of the judge 
made at the trial upon points of law become à part of the record to 
be reviewed. While no act of Congress in express terms authorized 
the judges to sign bills of exceptions in civil or criminal cases, Congress 
recognized the use of such bills by providing how they are to be au- 
thenticated by the judges. U. S. Comp. St. (1916) Ann. § 1590, p. 
3168. And in 1914, in providing for a review of a conviction in cases 
of criminal contempt, it expressly authorized the évidence in such: 
cases to be preserved by bill of exceptions, and authorized a review of 
the judgment "upon writ of error in ail respects as now provided." 
U. S. Comp. St. (1916) Ann. vol. 2, § 1245c. We know of no other 
express référence to a bill of exceptions in the acts of Congress. 

The clerk of thé court below has certified that the transcript is "a 
correct and complète transcript of the record." But matters which 
are no part of the record proper were only made a part thereof by the 
judge, and the inclusion of such matters into the record by the clerk 
of the court and his certification of the record did not authenticate 
them or authorize their review by the appellate tribunal. Galvey v. 
Baker, 5 Cl. & F. 157; Stefify v. People, 130 111. 98, 22 N. E. 861; 
Lewis V. Godman, 129 Ind. 359, 27 N. É. 563; Thompson v. Lyon, 
14 Cal. 39; Whitfield v. Westbrook, 40 Miss. 311. In Lessor of Fish- 
er V, Cockerell, 5 Pet. 248, 254, 8 L. Ed. 114 (1831), Chief Justice 
Marshall, speaking of the rule common to ail courts exercising ap- 
pellate jurisdiction, according to the course of the common law, said: 

"The appellate court cannot know what évidence was glven to the jury, mi- 
les.'» it be spread on the record In proper légal manner. The unauthorized cer- 
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tlflcate of the clerk that any document was read, or any évidence glven, to the 
jury, cannot make that document or that évidence a part of the record, so as to 
bring it to the cognlzance of this court." 

The transcript contains what the parties call a "Stipulation re Con- 
tents of Record," in which it is stipulated that in connection with the 
"appeal" to this court the record shall contain certain counts of the 
indictment, the demurrer to the third count, the testimony of the 
witnesses, certain exhibits and motions, the requests to charge, and 
the assignments of errors. It is to be observed of this stipulation that 
the parties hâve simply stipulated that the record shall contain cer- 
tain matter, as, for example, "the testimony of the foUowing wit- 
nesses." It is not even a stipulation that the testimony and rulings 
which appear in the transcript are correct. But, irrespective of the 
character of the particular stipulation, it must be said that a stip- 
ulation does not make the matter so stipulated a part of the record. 
It cannot be regarded as "an agreed statement of facts." 

The Suprême Court has said that a writ of error may bring up "an 
agreed statement of facts," without a bill of exceptions. But that is 
where the parties after issue joined agrée upon the facts and submit 
the statement to the trial court in the form of a spécial case for its 
judgment without proceeding to trial. Where this was donc, it was the 
rule in England that there could be no writ of error, as an agreed 
case never was a part of the record, so that there was nothing upon the 
record upon which an appellate tribunal could act. Mr. Justice Black- 
stone in his Commentaries (volume 3, p. 378), in speaking of this, 
said: 

"Nothing appears upon the record, but the gênerai verdict; whereby the par- 
ties are precluded from the benefit of a writ of error." 

This matter was referred to at some length in United States v. 
Eliason, 16 Pet. 291, 299, 300, 10 L. Ed. 968, and the court declared 
that in the United States a writ of error could be brought upon an 
agreed case, it being authorized by the long-established practice of 
this country. But clearly the stipulation of counsel which is contained 
in the record of this case bears no resemblance to "an agreed statement 
of facts," within the doctrine stated in United States v. Eliason, 
supra. 

[3] And where there has been an actual trial the gênerai rule 
seems to hâve been that the parties were not at liberty to substitute 
a written stipulation or agreed statement of facts as to what occurred 
at the trial in lieu of the bill of exceptions required. Wessels v. Bee- 
man, 66 Mich. 343, 33 N. W. 510; Pearce v. Cléments, 73 Ala. 257; 
State v. Weiskittle, 61 Md. 48; Richardson v. State, 28 Fia. 350, 9 
South. 704; Herbison v. Taylor, 29 Neb. 217, 45 N. W. 626. In 
Houlehan v. Rassler, 73 Wis. 559, 41 N. W. 720, it was held that 
papers may form a bill of exceptions by stipulation of attorneys when 
ordered by the court to be made part of the record. 

In Inglee v. Coolidge, 2 Wheat. 363, 4 L. Ed. 261, decided 100 
years ago, there was no bill of exceptions, but the transcript contained 
the trial judge's report of the évidence. Mr. Webster argued that it 
258 F.— 52 
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could not be considered any part of the record, and that the matter 
objected to should hâve been put on the record by a bill of exceptions, 
and, that not having been done, the writ should be dismissed. That 
course was pursued, and Mr. Justice Story stated that ail the Justices 
were unanimously of the opinion that the report of the judge could 
not be considered as a part of the record. 

In Suydam v. Williamson, 20 How. 427, 437, 15 L. Ed. 978 (1857), 
the transcript contained what purported to be ail the évidence intro- 
duced at the trial, that given on behalf of the défendant and that given 
on behalf of the plaintiffs, and certain ofifers of proof on the part of 
the plaintifïs which were objected to by the défendant and excluded by 
the court. This mass of évidence filled 60 pages of the transcript. It 
was in the form of a report by the judge who tried the case. It was 
signed by him and under his seal. But the court declined to consider 
it, because it was not a bill of exceptions. And the court declared: 

"And we also say that thIs court cannot so far départ from the settled prac- 
tice and regular course of proceedlng as to give an effect to the paper which 
neither its contents nor terms would warrant." 

There are other cases decided by the same court to the same efïect 
and cited in the opinion. 

[4] The gênerai rule has been that in actions at law évidence in- 
troduced, or offered and rejected, at the trial, and rulings thereon, 
can be brought before the appellate court only by a bill of exceptions. 
In Porto Rico v. Emmanuel, 235 U. S. 251, 255, 35 Sup. Ct. 33, 35 
(59 L. Ed. 215), the court declared that: 

"In the absence of a blU of exceptions, questions respecting the admissibility 
of évidence are of course excluded from our considération, and the review is 
confined to what appears upon the face of the pleadings and the findlngs. 
Rosaly v. Graham, 227 U. S. 584, 590 [33 Sup. Ct. 333, 57 L. Ed. 655], and 
cases cited." 

And see England v. Gebhardt, 112 U. S. 502, 505, 5 Sup. Ct. 287, 
28 L. Ed. 811; Norris v. Jackson, 9 Wall. 125, 19 L. Ed. 608; Berly 
V. Taylor, 5 Hill (N. Y.) 579 ; Litsey v. Moffett, 29 Kan. 507 ; Lee 
V. Mound Station, 118 111. 304, 8 N. E. 759; Waddell v. Cunning- 
ham, 27 Fia. 477, 8 South. 643 ; Joiner v. Van Alstyne, 20 Neb. 578, 
30 N. W. 944. 

Unless a statute otherwise provided, a bill of exceptions has been 
the sole mode by which instructions and requests to charge could be 
brought into the appellate court for review. In Stanton v. Embry, 
93 U. S. 548, 555, 23 L. Ed. 983, the court said that unless the ex- 
ceptions to the rulings of the court in the progress of the trial, or to 
the instructions given to the jury are signed by the judge, or sealed 
with his seal, it is not a bill of exceptions within the meaning of the 
statute authorizing such proceeding, nor does it become a part of the 
record. The seal of the judge is no longer required, but his signature 
or that of another judge of the court is ail that is required in accord- 
ance with the statute. U. S. Compiled Statutes (1916) Ann. vol. 3, 
§ 1590. In Storm v. United States, 94 U. S. 76,' 24 L. Ed. 42, the 
court declared that the instructions given by the court to the jury 
are no part of the record, unless made so by a proper bill of excep- 
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tions. And see Struthers v. Drexel, 122 U. S. 487, 491, 7 Sup. Ct. 
1293, 30 L. Ed. 1216; Anderson v. Fitzgerald, 4 H: L. Cas. 484; 
Wagar v. Peak, 22 Mich. 368; Toledo v. Preston, 50 Ofiio St. 361, 
34 N. E. 353; Collins v. Breeti, 75 Wis. 606, 44 N. W. 769; Forest 
V. Crenshaw, 81 Ky. 51. 

[5] The rule has been elementary, and applicable in criminal pro- 
ceedings as well as in civil, that a ruling of the trial court upon the 
admissibility of évidence will not be reviewed in the appellate court, 
unless the bill of exceptions shows that an exception was taken after 
the objection was overruled. Commonwealth v. Poster, 182 Mass. 
276, 65 N. E. 391; People v. Murphy, 135 N. Y. 450, 32 N. E. 138; 
Bond v. State, 103 Ala. 90, 15 South. 893; Hunt v. State, 116 Ga. 
615, 42 S. E. 1004; Moeck v. People, 100 111. 242, 39 Am. Rep. 38; 
State V. Lynn, 169 Mo. 664, 70 S. W. 127; Commonwealth v. Mc- 
Gowan, 189 Pa. 641, 42 Atl. 365, 69 Am. St. Rep. 836; People v. 
Miller, 122 Cal. 84, 54 Pac. 523; Keamey v. State, 46 Md. 422; 
State V. Powers, 72 Vt. 168, 47 Atl. 830; Post v. Hartford St. Rail- 
way, 72 Conn. 362, 44 Atl. 547. In Michigan Insurance Bank v. El- 
dred, 143 U. S. 293, 298, 12 Sup. Ct. 450, 36 L. Ed. 162, Mr. Jus- 
tice Gray stated the rule and declared that by the uniform course of 
décision no exceptions to rulings could be considered, unless they 
were taken at the trial and were also embodied in a formai bill of 
exceptions. And in United States v. United States Fidelity Co., 236 
U. S. 512, 529, 35 Sup. Ct. 298, 59 L. Ed. 696, the court pointed ôut 
that the essential function of an exception was to direct the mind 
of the trial judge to the précise point in which it is supposed that he 
has erred in law, so that he may reconsider it and change his ruling, 
if convinced of error, so that mistrials due to inadvertent errors may 
be obviated. The court held, therefore, that an exception furnishes 
no basis for reversai upon any ground other than the one specifically 
called to the attention of the trial court. 

[6] And the courts of the United States hâve applied the rule, even 
if the courts of the state within which they were sitting did not ; 
for it is well settled that the rules and practice which prevail in the 
State courts do not apply to proceedings in the fédéral court. The 
act of Congress (section 1537, vol. 3, U. S. Compiled Statutes 1916 
Ann.), directing that the practice, pleadings, and forms and modes of 
proceeding in the District Courts should conform to the practice, 
pleadings, and forms and modes of proceeding in the courts of the 
State has no application to bills of exceptions, or to the mode of re- 
viewing a décision once made in the District Court. Chateaugay Iron 
Co.,Petitioner, 128 U. S. 544, 553, 9 Sup. Ct. 150, 32 L. Ed. 508; N. Y. 
& N. E. R. Co. v. Hyde, 56 Fed. 188, 5 C. C. A. 461. 

In most jurisdictions it is the rule that the appellate court does not re- 
view, even in a criminal case, an erroneous instruction or an erroneous 
refusai to charge, unless the same was excepted to at the trial. People 
V. Burt, 170 N. Y. 560, 62 N. E. 1099 ; KnoU v. State, 55 Wis. 249, 12 
N. W. 369, 42 Am. Rep. 704; Steffy v. People, 130 111. 98, 22 N. E. 
861; Bush v. State, 47 Neb. 642, 66 N. W. 638; Barnes v. State, 113 
Ga. 189, 38 S. E. 396; State v. Williams, 115 lowa, 97, 88 N. W. 
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194; State v. Vinso, 171 Mo. 576, 71 S. W. 1034. The rule has been 
applied in the fédéral as well as in the state courts. Myers v. Pitts- 
burgh Coal Co., 233 U. S. 184, 195, 34 Sup. Ct. 559, 58 L. Ed. 906; 
Humes v. United States, 170 U. S. 210, 212, 18 Sup. Ct. 602, 42 L. Ed. 
l'Oll; St. Clair v. United States, 154 U. S. 134, 153, 14 Sup. Ct. 1002, 
38 L. Ed. 936; Tucker v. United States, 151 U. S. 164, 14 Sup. Ct. 
299, 38 L. Ed. 112. 

Motions made during the progress of a cause and the rulings o£ 
the court granting or denying them could be brought before the ap- 
pellate court only by a bill of exceptions. Wiggins v. Witherington, 
96 Ala. 535, 11 South. 539; White v. Douglas, 51 Kan. 402, 32 Pac, 
1092; Fleming v. Bainbridge, 84 Ga. 622, 10 S. E. 1098; Richard- 
son V. Eurêka, 92 Cal. 64, 28 Pac. 102; Burns v. People, 126 111. 
284, 18 N. E. 550. 

From what has been said it is évident that, unless the established 
rules of law hâve been changed by récent législation, this court is riot 
at liberty to review the évidence, to see whether any testimony has 
been erroneously admitted, or whethér there were errors in the charge 
as actual'y given, or vi^hether any requests to charge were improperly 
refused. In Struthers v. Drexel, supra, the Suprême Court declared 
that the matters not spread upon the record in légal manner are not 
in the record for any purpose ; and it is also évident that, if the testi- 
mony and the charge and the requests to charge had been put into the 
record by a bill of exceptions, the court would still be powerless to re- 
view any ordinary errors therein for want of exceptions duly taken. 

[7] But we find that Congress by an act approved on February 26, 
1919 (40 Stat. 1181, c. 48), has amended section 269 of the Judicial 
Code by providing that: 

' "On the heaiing of any appeal, certlorari, wrlt of error, or motion for a 
new trial, in any case, civil or criminal, the court shall glve judgment aftei- 
an examination of the entire record before the court, without regard to tech- 
nlcal errors, defects, or exceptions which do not affect the substantial righta 
of the parties." 

It becomes necessary therefore to consider to what extent this 
act has modified the principles above laid down. We are to examine 
"the entire record before the court." Now, we hâve seen that under 
the décisions of the Suprême Court the testimony and the charge and 
refusais of requests to charge are not in the record before the court, 
although they may be found in the transcript, unless they bave been 
put into the record by a bill of exceptions. We are not prepared to 
say that it was the intention of the Congress, by the act recently passed, 
to make bills of exceptions no longer necessary, and that hereafter we 
are to hold that any matter found in the transcript is to be regarded 
as in the record, even though the trial judge has not examined and 
certified to its correctness by putting his signature to a bill of excep- 
tions. We do not think that such could hâve been the intention. The 
"record" to which the act refers is that which is legally the record, and 
in examining that we are to disregard "technical errors, defects or 
exceptions which do not affect the substantial rights of the parties." 
But matters which could not bave been regarded as in the record prior 
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to the passage of the act are not to be held to be in the record since 
the passage of the act. We are still unable to review the évidence, the 
charge, and the refusais to charge. 

[8] The indictment, however, is properly in this court, as it is a 
part of the record, and needs no biîl of exceptions to make it such. 
And no bill of exceptions is necessary to make the demurrer to the 
third count a part of the record proper. State v. Strong, 6 lowa, 72; 
State V. Day, 52 Ind. 483 ; Ex parte Knight, 61 Ala. 482 ; 3 Encyc. 
Pleading & Practice, p. 407, note. We therefore set forth in the be- 
ginning of this opinion the counts upon which the défendant was 
tried, and the part of the Espionage Act for the violation of which 
the indictment was found. It seems to be conceded that the statute is 
constitutional, and indeed its constitutionality has been established by 
the Suprême Court. See Schenck v. United States, 249 U. S. 47, 
39 Sup. Ct. 247, 63 L. Ed. 470 ; Debs v. United States, 249 U. S. 
211, 39 Sup. Ct. 252, 63 L. Ed. 566; and Frohwerk v. United States, 
249 U. S. 204, 39 Sup. Ct. 249, 63 L. Ed. 561. Thèse cases were de- 
cided by that court on the day this case was argued, and they bave 
not yet been ofRcially reported ; and the indictment is to be considered 
in the light of what the court declared in the Schenck Case. It there 
said : 

"We admit that In many places and in ordlnary times the défendants in 
saying ail that was said in the clrcular would hâve been withln their consti- 
tutional rights. But the character of every act dépends upon the circum- 
stances in which it is donc. • • * The most stringent protection of free 
speech would not protect a man in falsely shouting flre in a theater and caus- 
ing a panie. It does not even protect a man from an Injunction against 
uttering words that may hâve ail the efîect of force. • • • The question 
in every case is whether the words used are used in such circurastances and 
are of such a nature as to create a clear and présent danger that they will 
bring about the substantlve evlls that Congress has a right to prevent. It is a 
question of proximity and degree. Wlien a nation is at war many things 
that might be said in time of peace are such a hindrance to its effort that 
their utteranee will not be endured so long as men fight and that no court 
could regard them as protected by any constitutional right." 

[9] Now, whether, in view of the above statement, the third count 
should be held good or bad, is under the circumstances not material 
to the disposition we must make of this case; for the fourth and 
seventh counts are good and sufficient and no demurrer was inter- 
posed as to them. The verdict of the jury is, like the indictment, a 
part of the record, and is not dépendent on a bill of exceptions ; and 
it appears that the jury found the défendant guilty upon ail three 
counts. The judgment is in like manner a part of the record, but it 
has not been included in the transcript. As it does not affirmatively 
appear that the court, in imposing sentence, directed that the sen- 
tences were to run successively we need not assume that such a di- 
rection was given; and, if it was not given, the invalidity of the third 
count, if it be invalid, would not justify a reversai, for unless the 
court imposing sentence under each of several counts, does not di- 
rect that imprisonment under one count is not to run concurrently 
with imprisoninent under the others, the punishments under ail the 
counts are executed simultaneously, and the fact that one of the 
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counts is defective does not entitle the défendant to a release froro 
imprisonment. Reg. v. King (1897) 18 Cox C. C. 447; In re Breton, 
93 Me. 39, 44 Atl. 125, 74 Am. St. Rep. 335'; In re Jackson, 3 Mac- 
Arthur (D. C.) 24. 

[10] We may point out, although the question is not dii-ectly in- 
volved in this case, that it is the law of the fédéral courts, as it is 
of State courts as well, that where an indictment contains good and 
bad counts, and a gênerai verdict is returned, the verdict will be re- 
ferred to the good counts, if sustained by the évidence, and the 
judgment of the court will be afHrmed. Dunbar v. United States, 156 
U. S. 185, 15 Sup. Ct. 325, 39 L. Ed. 390; State v. Stgbbins, 29 Conn. 
463, 79 Am. Dec. 223 ; Hope v. People, 83 N. Y. 418, 38 Am. Rep. 
460; Mead v. State, 53 N. J. Law, 601, 23 Atl. 264; Commonwealth 
v. Howe, 13 Gray (Mass.) 26. 

[11] We corne now to consider whether a différent conclusion 
would be reached if the act of 1916 should be construed as authoriz- 
ing the appellate court to review the record in a criminal case which 
is brought hère on appeal where the record comes up as it would 
come up in appeals in equity cases. A bill of exceptions, so neces- 
sary in common-law actions coming up on a writ of error, was un- 
known to equity. Chief Justice Taney said, in Ex parte Story, 12 
Pet. 339, 9 L. Ed. 1108: "A bill of exceptions is altogether un- 
known in chancery practice." And in Johnson v. Harmon, 94 U. S. 
371, 24 L. Ed. 271, Mr. Justice Bradley said: "A bill of excep- 
tions cannot be taken on the trial of a feigned issue directed by a 
court of equity, or, if taken, can only be used on a motion for a new 
trial made to said court." Watts v. Starke, 101 U. S. 247, 250, 25 
L. Ed. 826. 

The Suprême Court has the power to regulate the practice in 
suits in equity in the fédéral courts. This it has donc by the equity 
rules promulgated on November 4, 1912.* The matter of the rec- 
ord on appeal is regulated by rule 75. And the record which we 
find in the transcript does not conform to the régulations there pre- 
scribed. It is provided in paragraph "b" of the rule referred to: 

"That the évidence to be Included In the record shall not be set forth In full, 
but shall be stated in simple and condensed form, ail parts not essential to th<j 
décisions of the questions presented by the appeal being omltted and the tes- 
tlmony of witnesses being stated only In narrative form, save that if elther 
party désires it, and the court or Judge so directs, any part of the testlmony 
shall be reproduced in the exact words of the wltness." 

None of the testimony in the record has been reduced to narrative 
form, but ail of it appears in the exact words of the witnesses, and 
there is nothing to show that the court or judge directed that any 
portion of it should be in the exact words of the witnesses. The rule 
also provides that : 

"If the statement be true, complète and properly prepared, It shall be ap- 
proved by the court or judge, and if it be not true, complète or properly pre- 
pared, it shall be made so under the direction of the court or judge and shall 
then be approved. When approved, it shall be flled in the clerk's office and be- 
come a part of the record for the purposes of the appeal." 

a 226 U. S. 629, 33 Sup. Ct. xix ; 198 Fed. xix, 115 C. C. A. xlx. 
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It is évident that it was not intended that the testimony should be- 
come a part of the record without the approval of the judge, and un- 
til it has been approved by him it is not a part of the record for the 
purposes of the appeal. And as the testimony in the transcript in 
this case is not there in conformity to rule 75 we cannot consider it. 

Rule 77 authorizes questions presented by an appeal to be present- 
ed upon an agreed statement, when it can be done without an exam- 
ination of ail the pleadings and évidence. But this can only be done 
"with the approval of the District Court or the judge thereof." 
There is nothing of that sort in this record. 

Rule 75 deals only with the testimony. It does not expressly 
refer to rulings made by the judge during the trial, either on mo- 
tions or as to the admission of évidence, or refusais to charge or as 
to the charge as actually given. Prior to rule 75 testimony in an 
equity case had to be made in some way a part of the record. It did 
not become a part of the record simply because it had been given or 
received in the court below, even though it found its way into the 
transcript. That appears in Blease v. Garlington, 92 U. S. 1-7, 23 
L. Ed. 521, where Chief Justice Waite, writing for the court, stated 
that it would not say that since the Revised Statutes the courts 
under the opération of the rule might not in their discrétion in an 
equity suit permit the examination of witnesses orally in open court, 
adding that, if such practice is adopted in any case, the testimony pre- 
sented in that form must be taken down, or its substance stated in 
writing, "and made a part of the record, or it will be entirely disre- 
garded hère on appeal." But there is nothing in the opinion which 
indicates how the testimony was to be made a part of the record. 

The matter was considered at length in Southern Building & Loan 
Association v. Carey (C. C.) 117 Fed. 325 (1902). The court found it 
a perplexing subject. "How is that testimony to be taken," asks Judge 
Hammond, "and transmitted to the appellate court? Strange to say, 
I do not find that question answered by the cases or the books on 
practice or the rules, any more than the one we hâve in hand,* and 
the necessity for a rule governing the practice is apparent." Présent 
rule 75 no doubt was intended to provide an answer to the question 
above asked. 

In Street's Fédéral Equity Practice, vol. 2, § 1629, which was 
published prior to the adoption of the présent rules, that writer 
says, in speaking of the testimony taken in open court, that "such 
testimony should be expressly incorporated in the record by an order 
of the court and sent up on appeal, in order that the action of the 
court in accepting or rejecting the testimony may be reviewed." It 
"should be certified by the court as a part of the record." Then in 
section 1630 he says that though, strictly speaking, the bill of excep- 
tions in an equity case is unknown, he déclares that an order of the 
court directing that the évidence should be made a part of the rec- 
ord, and directing it to be sent up on appeal, will hâve the efïect of a 
bill of exceptions. 

* The référence was to old equity rule 67 (149 U. S. 793, 13 Sup. Ot. 111), the 

last paragraph. 
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In Whitehouse's Equity Practice, vol. 1, § 514, the writer states that 
in preparing an equity case for an appellate court, after the évidence 
has been reduced to typeviTitten form, it "is approved by the chan- 
cellor or presiding justice, and the whole record thus made up from 
the pleadings and évidence is then certified by the clerk to be cor- 
rect, and each printed copy by him as a true copy, and the record 
is transmitted to the clerk of the appellate court." He is not speak- 
ing specifically of the practice in the fédéral courts, but in the courts 
of the United States generally — state and fédéral. And we may 
add that we know of no way of getting into the record on an appeal 
the- requests to charge a jury ana the instructions to the jury, when 
those requests and instructions hâve not been certified by the judge. 

From what has been said it sufficiently appears that, whatever con- 
struction is to be placed on the act of 1916, the record in this case is 
not sufficient to enable us to pass upon the admissibility of évidence, 
or the alleged errors in the instructions as given, or in the failure to 
instruct as requested. 

We may add that, virhatever may or may not hâve been the prac- 
tice in this circuit prior to 1912 in the matter of preparing the record 
in an appeal, the subject is governed by rules 75, 76, and 77 , as framed 
by the Suprême Court, and that there is no power in this court to 
exempt a particular case from their opération. The rules, having been 
promulgated under the authority of an act of Congress, hâve the 
authority of statutory régulation. Winter v. Ludlow, 104 Fed. Cas. 
No. 17,891. 

In conclusion it may be said that under rule 8 of the Rules of the 
Suprême Court, promulgated by the court on December 22, 1911,^ 
a bill of exceptions certified by the judge is no longer required, and 
that matters may get into the record by stipulation of counsel or the 
clerk's certificate. This seems to us an utterly erroneous view. That 
it is unsound conclusively appears from the décisions of the court 
made since the rules were promulgated. In People of Porto Rico v. 
Emmanuel, supra, decided in 1914, three years after the rules were 
promulgated, the court, as we hâve before pointed out, declared that 
in the absence of a bill of exceptions questions of the admissibility of 
évidence are excluded, and the review is confined to what appears upon 
the face of the pleadings and the findings. And in Cerecedo v. United 
States, 239 U. S. 1, 3, Z6 Sup. Ct. 3, 4 (60 L. Ed. 113), decided on 
October 25, 1915, the court said: 

"There Is no bill of exceptions In the record, and nothing which enables us 
to lawf'iUy ascertain the existence of the constitutional questions relied upon." 

And after saying that because of the absence of the bill of ex- 
ceptions there was nothing before the court it added: 

"Even Indulging, for the sake of the argument only, in the assumption of 
the eorrectness of the proposition urged that an extraordinary discrétion 
might exist In some extrême case to supply the cntlre absence of a bill ot 
exceptions, we see no ground whatever for the premlse that this Is a case of 
that character." 

~ 222 U. S. 669, 32 Sup. Ct. vi. 
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In view of thèse décisions it is idle to say that on a writ of errer 
a bill of exceptions can be dispensed with since rule 8 was promul- 
gated ; and if it cannot be dispensed with it is as true now as it ever 
was that matters of évidence and requests to charge and the instruc- 
tions do not get into the "record" without a bill of exceptions where 
there is a writ of error, and neither the act of 1916 nor the act of 
1919 dispenses with the necessity of getting matters to be reviewed 
into the "record" by the action of the judge. 

We may, however, say in passing that on the argument in this 
court great stress was laid on the admission in évidence of certain 
cards f ound in the def endant's room which had on their backs, in what 
was alleged to be defendant's handwriting, statements which disclosed 
a hostile or unfriendly feeling for the United States. The writing 
on one was : 

"Wilson Is the meanest coward that ever ran around on two legs. God's 
curse upon American — German-Amerlcans, too." 

That on the other was : 

"Germany did not break ber pledges. You bave not won yet. One German Is 
as good as 29D Americans. Americans hâve not got any blood ; they are milk 
and water créatures." 

While for reasons aiready stated we do not feel called upon to 
notice any alleged errors in the admission of évidence, we may con- 
cède that the reasons given for admitting the cards were erroneous. 
They could not properly be received, either on the question of credi- 
bility or for the purpose of showing that défendant made the state- 
ments the indictment charged him with having made. But in our 
opinion it is equally plain that the cards were admissible for the pur- 
pose of showing intent, or motive, which has been called the mother 
of intent; and, being admissible it is of no conséquence that some 
other reason not tenable was assigned for the admission of the tes- 
timony at the time. 

This court has recently had occasion to speak plainly concerning 
the record which has been presented hère in two criminal cases brought 
up on writs of error. In one of them, Linn v. United States, 251 
■ Fed. 476, 163 C. C. A. 470, there was no true bill of exceptions, al- 
though there was something which purported to be a bill and was 
settled and allowed by the District Judge as such. In the other, 

Fraina v. United States, 255 Fed. 28, C. C. A. , there was a 

transcript of the stenographer's minutes which the parties called a 
bill of exceptions, and this court condemned. And in the présent case, 
whîch is wrongly brought hère upon an appeal, we neither hâve a bill 
of exceptions nor anything else which we can legally notice, unless 
it be the sufficiency of one of the counts of the indictment. We feel 
obliged to call attention to this matter again, so that in subséquent 
cases in this court the rights of parties may not be prejudiced or 
lost by the failure to get before the court a record which at least 
raises the questions which it is desired to hâve decided. 

Judgment affirmed. 
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WARD, Circuit Judge (dissenting). The construction of the Act 
of September 6, 1916, § 4 (Comp, St. § 1649a), is so important that I 
feel obligea to express an opinion about it. Thèse provisions are as 
follows : 

Act of 1916. "Sec. 4. No court having power to revIew a judgment or deeree 
rendered or passed by another shall dlsrniss a writ of error solely because an 
appeal sbould hâve been taken, or dismlss an appeal solely because a writ of 
errer should hâve been sued eut, but when such mistake or error occurs it shall 
disregard the same and take the action which would be appropriate If the prop- 
er appellate procédure had been foUowed." 

This act is obviously remédiai and entitled on familiar principles 
to a libéral construction. It may be construed as meaning merely that 
an appeal as a formai paper should be treated as if it were in the form 
of a writ of error, and that a writ of error as a formai paper should 
be treated as if it were in the form of an appeal; the wrong process 
in either case having been used. If so, the appellate court, where an 
appeal has been taken in an action at law, cannot consider excep- 
tions taken at the trial, although the testimony and exceptions are 
brought before it in a manner proper for an appeal, because they are 
not brought up hy a bill of exceptions and therefore would not be 
technically before the court in an action at law. 

I am not clear whether the opinion of the court goes so far, and am 
assuming it to hold that the testimony and exceptions in this case were 
not before it, because the record had not been approved by the judge 
as required by Suprême Court equity rule 75(b). Before that ruie 
was adopted it had never been the practice in equity to submit records 
to the trial judge for approval. This appears from the last rules 
of the Suprême Court promulgated at October term, 1911. 222 
U. S. 669, 32 Sup. Ct. vi. Rule 8 (1) provides: 

"1. ïhe clerk of the court to which any writ of error may be directed shall 
make return of the same, by transmittlng a true copy of the record, and of 
the asslgnment of errors, and of ail proceedings in the case, under hls hand 
and the seal of the court. 

"In order to enable the clerk to perform such diity and for the purpose of 
reducing the size of transcripts of record In cases brought to this court by 
appeal or writ of error, by eliminatlng ail papers not necessary to the con- 
sidération of the questions to be reviewed, it shall be the duty of the appellant 
or plaintiff in error or hls attorney to file with the clerk of the lower court, 
together with proof or acknowledgment of service of a copy on the appellee or 
défendant In error, or his counsel, a prsecipe which shall indicate the portions 
of the record to be incorporated Into the transcript of the record on such ap- 
peal or writ of error. Should the appellee or défendant In error, or his 
counsel, désire additional portions of the record incorporated Into the tran- 
script of the record to be filed in this court, he shall file with the clerk of the 
lower court his prsecipe also, within ten days thereafter (unless the time shall 
be enlarged by a judge of the lower court or by a justice of this court), indi- 
cating such additional portions of the record desired by him. 

"The clerk of the lower court shall transmit to this court as the transcript 
of the record in the case only the portions of the record below deslgnated oy 
both parties as above provided. 

"The parties or thelr counsel, however, may agrée by wrltten stipulation to 
be.flled with the clerk of the lower court the portions of the record which shall 
congtitute the transcript of record on appeal or writ of error, and the clerk in 
such case shall transmit only the papers deslgnated in such stipulation. 

"If this court shall flnd that portions of Ihe record unnecessary to a proper 
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présentation of the case hâve been incorporated into tlie transcrlpt by elther 
party, the court inay order that the whole or any part of the clerk's fee for 
supervising the printlng and of the cost of printing the record be paid by 
the offending party." 

It will be seen that there is no suggestion whatever of any approval 
of the record by the trial judge. On the contrary, it is to be made up 
by stipulation of the parties. 

At October term, 1912 (226 U. S. 629, 33 Sup. Ct. xix; 198 Fed. 
xix, 115 C. C. A. xix), the new equity rules were promulgated. Rule 
75 reads: 

"In case of appeal: 

"(a) It shall be the duty of the appellant or hls soliciter to file with the 
clerk of the court from which the appeal is proseeuted togethor with proof or 
acknowledgment of service of a copy on the appellee or bis solicltor, a prfecipe 
which shall indlcate the portions of the record to be incorporated into the 
transcript on such appeal. Should the appellee or his soliciter désire addition- 
al portions of the record incorporated into the transcript, he shall file with tne 
clerk of the court his prœcipe also within ten days thereafter, unless the tlme 
shall be enlarged by the court or a judge thereof, indicating such additional 
portions of the record desired by him. 

"(b) The évidence to be included in the record shall not be set forth In full, 
but shall be stated In simple and condensed form, ail parts not essential to 
the décision of the questions presented by the appeal being omitted and the tes- 
timony of witnesses being stated only in narrative form, save that if elther 
party desires it, and the court or judge so directs, any part of the testimony 
shall be reproduced In the exact words of the witness. The duty of so con- 
densing and stating the évidence shall rost prlmarlly on the appellant, wno 
shall prépare his statement thereof and lodge the same in the clerk's office 
for the examlnation of the other parties at or before the tlme of filing his 
prîBcipe under paragraph (a) of this rule. He shall also notlfy the other par- 
ties or thelr sollcitors of such lodgment and shall name a tlme and place when 
he will ask the court or judge to approve the statement, the tlme so named to 
be at least ten days after such notice. At the expiration of the time named or 
such further time as the court or judge may allow, the statement, together 
with any objections made or amendments proposed by any party, shall be pre- 
sented to the court or the judge, and if the statement be true, complète and 
properly prepared, it shall be approved by the court or judge, and if it be 
not true, complète or properly prepared, it shall be made so under the direction 
of the court or judge and shall then be approved. When approved, it shall be 
flled in the clerk's ofllce and become a part of the record for the purposes of 
the appeal. 

"(c) If any différence arise hetween the parties concerning directions as to 
the gênerai contents of the record to be prepared on the appeal, such différence 
shall be submltted to the court or judge in conformity with the provisloi.s of 
paragraph b of thIs rule and shall be covered by the directions which the 
court or judge may glve on the subject." 

Subdivisions (a) and (c), taken together, show that there need be no 
référence to the judge if the parties agrée upon the gênerai contents 
of the record. Subdivision (b), I think, cornes into opération only if 
the parties cannot agrée upon the manner in which the évidence has 
been condensed and the testimony reduced to narrative form. The 
purpose of both rules was to shorten the records and save expense in 
printing. The fact that the Suprême Court did not amend section 1 
of rule 8 after new equity rule 75 had been adopted, and expressed 
no intention of changing the former practice in rule 75, convinces me 
that no change was intended. Thus both rules may be construed con- 
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sistently with each other. The practice in the Southern district of 
New York has been in accordance with this view. The attorneys in 
equity causes almost without exception agrée in writing upon the 
contents of the record without submitting it to the judge for approval. 
If the court is right in saying that the testimony and exceptions are 
not brought before it without such approval, it follows that for years 
we hâve been deciding equity causes upon the law and f acts, so far as 
they dépend upon the testimony contained in the record, without there 
being any testimony legally before us. Needless to say that the sub- 
ject is one for grave reflection. 

The attomey's intention to raise the exception in the présent case 
is clear, because he has laid the testimony and the exception before the 
court in a record containing the written stipulation of the attorneys 
which the clerk certifies the parties hâve agreed to be correct and 
complète. The record is good within the equity rules. 

Likewise it may be noted in favor of the practice that in admiralty 
causes it has never been the practice to submit the record for allow- 
ance. Suprême Court rule in admiralty LII(3), 29 Sup. Ct. xlv, ex- 
pressly provides that the clerk of the District Court shall omit from 
the record any pleading, testimony or exhibits the parties by written 
stipulation of their proctors agrée to omit and our rule in admiralty 
IV (3), 29 Sup. Ct. xxxix, contains a similar provision. 

The act of 19r6 proceeds further to require us to "take the action 
which would be appropriate if the proper appellate procédure had been 
followed." I read this to mean that a party shall not suffer for any 
procédural mistake of his attorney, and that we shall treat the record 
on appeal, so far as questions of law are concerned, as if he had been 
aware that a bill of exceptions was necessary to préserve the excep- 
tions taken at the trial and had sued out a writ of error accompanied 
by the usual bill of exceptions. 

I fully recognize that a writ of error sued out in an action at law 
does not bring exceptions taken in the course of the trial before the 
court, unless it is accompanied by a bill of exceptions signed by the 
trial judge. I also admit that neither Suprême Court rule 8 nor the act 
of 1916 makes any change in the law in this respect. The act of 1916 
covers, not cases of regular, but of erroneous, procédure, and the 
précise question we are to détermine is whether, when an appeal has 
been duly perfected in an action at law, exceptions taken at the 
trial and appearing in the record are to be disregarded, because no 
bill of exceptions has been signed by the judge, as required in an ac- 
tion at law. 
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UNITED MINE WORKERS OF AMERICA et al. v. CORONADO COAL, 

CO. et al. * 

(Circuit Court of Appeals, Elghth Circuit. Aprll 28, 1919.) 

No. 5154. 

L Appbal and Ebbob <©=>1097(1)— Review — Subséquent Appeals — Formée 
Décision as Law or Case. 

A question of law deelded by an appellate court becomes the law of the 
case, and wlU not be reconsldered on a subséquent revlew. 

2. Courts ©==343 — Joindee of Causes or Action — Conformity Statutb. 

Where a state statute, as construed by its highest court, permlts the 
joinder of plalntiffs or causes of action in an action at law, in the absence 
of fédéral législation, such joinder may be made in a fédéral court In the 
State, under Conformity Act (Rev. St. § 914 [Comp. St. § 1537]). 

3. Action ©=50(3) — Joindeb of Causes of Action — Arkansas Statute. 

Under the Arkansas Code of Piactice, as construed by its Suprême 
Court, causes of action of différent plalntiffs, arlsing out of the same torts, 
eommitted by the same persons, at the same time, and in pursuance of 
the same alleged conspiracy, may be joined in a single action. 

4. Afpeal and Erboe <^=>m — Estoppel to Allège Eeboe — Failube to Claim 

RiGHTS AT Trial. 

Where a number of causes of action against the same défendants are 
joined in an action, if défendants are thereby glveu additional rights, as a 
greater number of challenges to jurors, such a right must be claimed at 
the trial, to entitle them to Insist upon it in the appellate court. 

5. Evidence <@=>368(1) — Documentaey Evidence — Compelling Production 

BY Adverse Party. 

District Court has authorlty to requlre parties who are ofBcers of an 
organization, as such offlcers, to produce books and records of the organi- 
zation. 

6. Evidence <S=373(2) — Documentaey Evidence — Authentication of Docu- 

ments. 

Records of a labor organization, containing printed reports of confér- 
ences between représentatives of the organization and of employers, sténo- 
graphically taken, and the correctness of which was testifled to by officers 
of the organization and conférées, held sufflclently authentlcated to* be 
admissible in évidence. 

7. Conspiracy <®=>19 — Action for Conspibacy — Evidence. 

In an action by receivers of coal-mining companles against a mlners' 
orcanization, its siibsidiaries, and members to recover damages for de- 
struction of property, alleged to hâve been pursuant to a conspirac.v, rec- 
ords of the organization, containing reports of conférences with opera- 
tors ernploying only union mlners, in which the organization pledged itself 
to do ail in its power to protect such operators from compétition by non- 
union mines, held relevant. 

8. Conspiracy (®=>19 — Action fob Conspiracy — Evidence. 

In an action for conspiracy, the law permlts great latitude In the Intro- 
duction of évidence tending to establish the conspiracy, and Connecting 
those advising, encouraging, aîdlng, abetting, and ratifying the overt acts 
eommitted for the purpose of carrying Into eftect the objecta of the con- 
spiracy. 

9. Associations <S=»19 — Corporations <S=5>423 — Tobts by Members — Liabili- 

TY — Encouragement or Ratification. 

Corporations or associations are liable for the torts of their members 
or erqployés, if encouraged in the commission of them, or if ratifled there- 
after. 

^saFor other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexe» 
'Rehearing denled November 15, 1919. 
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10- CoNSPiEACT ®=»19 — Action fob Conspieacy — Evidence. 

In a civil acticm for conspiracy to destroy property, indlctments of some 
of défendants for destruction of the property and pleàs of guilty are ad- 
missible against them as admissions, and against their codef endants showu 
to hâve approved and ratlfled their unlawful acts. 

\1. Conspiracy ca=>l3 — Civil Liability — Pebsons Liable. 

If unlawful acts were in pursuance of a conspiracy, and were committed 
before the conspiracy had been abandoned, or Its object accomplished, ail 
persons who were members of the conspiracy, or made themselves parties 
thereto at any time before it had been abandoned, or its object completed, 
are responslble. 

12. Conspiracy <S=»19 — Action j'Oe Conspiracy — Evidence. 

Correspondence between an arms company and offieers of a labor organi- 
zation, showing a purchase by the latter of àrms and ammunition and 
their shipment to local unions, by whose striking merabers they were used 
in a battle resultlng in the destruction of plaintiff's mines, was admissible 
against the organization, in an action against it and its members for con- 
spiracy. 

13. Conspiracy ®=3l9 — Action fob Conspiracy — Damages. 

In an action for conspiracy to destroy plalntifC's mines, as a resuit of 
whlch and the unlawful acts of défendants pursuant thereto their leases 
were forfelted, évidence of the value of such leases was admissible on the 
question of damages. 

14. Damages <S==>20 — Torts-^Natural and Proximaie Conséquences. 

AU damages which are the natural and proximate results of a tort are 
reeoverable. 

15. Conspiracy <©=321 — Action fob Conspiracy — Sufficiency of Evidence — 

Jury Question. 

Evidence held sufflcient to warrant submission to the jury of the ques- 
tion of conspiracy between the organization, United Mine Workers of 
America, aud its subsidlary district and local unions and their members, 
to destroy plaintiffs' mine property, and to support a verdict finding such 
conspiracy, and tliat the destruction of the property was the resuit thereof. 

16. Appeal and Erbor ®=3263(1) — Eeview — Instructions. 

An appellate court can review only th§it part of a charge to which ex- 
ception was taken at the trial. 

17. Trial <&=»193(1) — Instructions — Opinion of Judqe as to Facts. 

In the fédéral courts, the judge, in charging the jury, may, wlienever he 
thlnks it necessary to assist them in arriving at a just verdict, express his 
opinion upon the facts, where he also states that hls opinion is not binding 
upon them, and that they are the exclusive judges of the facts. 

18. Appeal and Erbor <@=>1070(1) — Habmless Error — Verdict. 

Where there were a number of plaintiffs in an action of tort, claimlng 
damages in a gross sum, it is not prejudicial error that the jury returned 
a gênerai verdict for plalntifCs, without apportlonlng the damages be- 
tween them, 

19. Damages ©=569 — Actions of Tort — Interest. 

In actions of tort the allowance of interest Is discretlonary with the 
jury, and the court may not allow interest where the jury has failed to 
do so. 

Hook, Circuit Judge, dissenting. 

In Error to the District Court of the United States for the Western 
District of Arkansas ; James D. EHiott, Judge. 

Action by the Coronado Coal Company and others against the Unit- 
ed Mine Workers of America and others. Judgment for plaintiffs, 

^=>For other cases see saxae topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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and défendants bring error. Affirmed, conditional on remittitur by 
plaintiffs. 

See, also, 235 Fed. 1, 148 C. C. A. 495. 

Thls was an action by two receivers of nine corporations appointed by tûe 
court below In one proceedlng in equity, in wbich thèse nine corporations were 
défendants. Ttie basis of the action Is to recover damages for the destruction 
of the property of thèse corporations in the possession of the receivers, they 
being engaged In mlning, selling, and shipplng coal from Sébastian county, 
Arls., 75 per cent, of which shipments were made to customers outside of the 
State of Arkansas, in the course of interstate trade and commerce. The com- 
plaint charges that the destruction of the property was by some of the de- 
fendants, and was commltted in pursuance of a conspiracy and combination 
formed by ail the défendants, In restralnt of trade and commerce, among the 
several states, in violation of the Act of Congress of July 2, 1890, c. 647, 26 
Stat. 209 (Corap. St. §§ 8820-8823, 8827-8830), the Sherman Anti-Trust Act, 
and amendments. 

Among the défendants named are the United Mine Worlcers of America, 
District Union No. 21, and 28 local unions of the district union ; the other de- 
fendants being offlcers of the head and district unions and members of the 
local unions. None of the unions are ineorporated, but they are ail voluntary 
associations of mine vs^orkers throughout the United States. The headquarters 
of the national organlzation of the défendant United Mine Workers of Ameri- 
ca are located in Indianapolis, in the state of Indlana. It is charged that the 
members of said association are aubdivlded Into about 30 districts, and numer- 
ous local unions in each district. Each district union has jurisdiction of the 
local unions within its district, and the United Mine Workers over ail. Other 
allégations as to the unions are set out in the opinion of thls court in Dowd 
v. United Mine Workers of America, 235 Fed. 1, 2, 148 C. C. A. 495, when thls 
case was before this court before, and it is therefore unnecessary to restate 
them. The présent receivers are the successors of Dowd, who was the plaiu- 
tlff when this action was instituted. There were three amended complaints 
filed, and later amendments to certain paragraphs of the last amended com- 
plaint. 

After the demurrers to the third amended complaint, motion to quash serv- 
ice of process, and a motion to strlke parts of the third amended complaint had 
been overruled, défendants flled tbeir answers. They denied that the plainti.<ïs 
were engaged îii interstate trade and commerce, and in effect denied ail fhè 
material allégations of the complaint. Then they alleged that the United 
Mine Workers of America is a îabor union composed of more than 400,000 
working men in the United States, Canada, and Mexico, engaged in the dig- 
ging of coal, organized in an unincorporated society; that it has ne légal 
entity apart from its membership, is not engaged in business for profit, but 
has for its objects shorter working hours for its members, reasonable compen- 
sation for services rendered, and the betterraent of gênerai working conditions 
for Its members, as shown by its constitution, a copy of which was filed ; that 
no member or members, offlcer or officers, is authorized to act for, or in behalf 
of, or to represent, it beyond the scope, provisions, and terms of such constitu- 
tion, and if any members of the organlzation commltted the torts complained 
of, their acts were beyond the scope, provisions, and terms of the constitution, 
and therefore not binding upon the union. 

There was a trial to a jury, and a verdict for the plaintiffs, on which judg- 
ment was entered for treble the amount of the verdict. Four days after the 
rendition of the verdict by the jury plaintiffs tiled a motion to amend the Judg- 
ment, by addlng interest from the date of the destruction of the property to 
the date of enterlng the judgment, although the verdict made no allowance of 
Interest. Thls motion was, by the court, several months later, sustained, and 
the judgment amended by addlng treble the interest at the rate of 6 per cent. 

Alton B. Parker, of New York City (Covington & Grant. of Ft. 
Smith, Ark., and Henry Warrum, of Indianapolis, Ind., on the brief), 
for plaintiffs in error. 
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Henry S. Drinker, Jr., of Philadelphia, Pa., and Tames B. McDon- 
ough, of Ft. Smith, Ark. (Roger B. Hull, of New York City, on the 
brief), for défendants in error. 

Before SANBORN and HOOK, Circuit Judges, and TRIEBER, 
District Judge. 

TRIEBER, District Judge (after stating the facts as above). The 
record is very voluminous, covering over 3,400 printed pages. There 
are 184 assignments of error, but counsel in their briefs and oral argu- 
ments only insisted upon those hereinafter mentioned, and we will 
therefore confine this opinion to those assignments and in the order 
presented by counsel. 

[1] 1. The défendants insist that it was error to hold the unions 
which were made défendants as entities, against which an action 
could be instituted, process had, and judgment recovered; they being 
unincorporated labor unions. 

This question was determined by this court on the former hearing, 
sub nomine Dowd v. United Mine Workers of America, 235 Fed. 1, 
148 C. C. A. 495, and it was there held that under the Sherman Anti- 
Trust Act thèse unincorporated unions may be sued by one injured 
in his business or property by reason of anything done which is for- 
bidden by the Sherman Act. That décision is the law of the case, 
and cannot now be again reviewed. In re Sanford Fork & Tool Co., 
160 U. S. 247, 16 Sup. Ct. 291, 40 L. Ed. 414; National Bank of 
Commerce v. United States, 224 Fed. 679, 140 C. C. A. 219; Con- 
tinental, etc., Bank v. North Flatte Valley Irrigation District, 237 
Fed. 188, 150 C. C. A. 334; Griggs v. Nadeau, 250 Fed. 781, 163 
C. C. A. 113. 

['2, 3] 2. It is next claimed that there was a misjoinder of plain- 
tiffs and of their causes of action, and that the demurrer to the com- 
plaint on that ground should hâve been sustained. 

In order to understand the issues involved in this motion, it is prop- 
er to State that the complaint allèges that the nine corporations, for 
which the plaintiflfs as receivers sued, were under the control of the 
same persons, who owned ail the shares of stock of ail nine corpora- 
tions and ail were operated as one, eight of them being subsidiaries of 
the Bache-Denman Coal Company ; that by reason of thèse facts, 
the destruction by the défendants of the property of said corpora- 
tions, they sustained the losses jointly; that by reason of the unlaw- 
ful acts of the défendants the plaintiffs were prevented f rom operating 
any of the mines, they being in close proximity in the Prairie Creek 
Valley, in Sébastian county, Ark. It is further alleged that the re- 
ceivers were appointed by the District Court by a single decree, in one 
action. 

That under the Code of Practice of the state of Arkansas, in which 
State the wrongs were committed and this cause tried, it was proper to 
join ail the plaintifïs' causes of action, ail of them arising out of the 
same torts, committed by the same persons, at the same time, and in 
pursuance of the same alleged conspiracy, has been determined by 
the Suprême Court of the state ever since the enactment of Act May 
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11, 1905 (Laws Ark. 1905, p. 798). St. Louis, I. M. & S. Ry. Co. v. 
Broomfield, 83 Ark. 288, 104 S. W. 133 ; Southern Anthracite Coal 
Co. V. Bowen, 93 Ark. 140, 124 S. W. 1048; Hargis v. Lawrence, 136 
Ark. 323, 204 S. W. 755. Under the Conformity Act of Congress 
(section 914, Rev. Stat. [Comp. St. § 1537]) the state practice con- 
trols proceedings at law in the national courts held in the state, in the 
absence of an act of Congress. Glenn v. Sumner, 132 U. S. 152, 156, 
10 Sup. Ct. 41, 33 L. Ed. 301 ; Sawin v. Kenny, 93 U. S. 289, 23 
L. Ed. 926; O'Connell v. Reed, 56 Fed. 531, 536, 5 C. C. A. 586; 
Rush V. Newman, 58 Fed. 158, 161, 7 C. C. A. 136. 

In Kansas City Southern Ry. Co. v. Leslie, 238 U. S. 599, 603, 
35 Sup. Ct. 844, 59 L. Ed. 1478, an action arising under the na- 
tional Employers' Liability Act (Act April 22, 1908, c. 149, 35 Stat. 
65 [Comp. St. §§_ 8657-8665]), the plaintiff joined two distinct and 
separate actions caused by the same act of négligence, one to recover 
damages for the benefit of the estate of the deceased, and the other 
for the pecuniary loss of the next of kin. There was a verdict in 
favor of the plaintiff for a lump sum on both causes of action, with- 
oufany apportionment to the différent beneficiaries. This was made 
one of the assignments of error. Notwithstanding that in Gulf, Colo- 
rado, etc., Ry. V. McGinnis, 228 U. S. 173, 33 Sup. Ct. 426, 57 L. Ed. 
785, it had been held that "Though the judgment may be for a gross 
amount, the interest of each beneficiary must be measured by bis or her 
individual pecuniary loss. That apportionment is for the jury to re- 
turn" — the judgment entered on the verdict of the jury without appor- 
tionment was upheld, the court holding: 

"As the cballenged verdict seems In harmony wlth local practice and has 
been approved by the court below [referrlng to the Suprême Court of Arkan- 
sas], the judgment thereon ia net open to attack hère upon the ground spe- 
cifled." 

[4] But it is contended that there is an act of Congress regulating 
the consolidation of causes (section 921, Rev. Stat. [Comp. St. § 
1547]), and that in Mutual Life Insurance Co. v. Hillmon, 145 U. S. 
285, 12 Sup. Ct. 909, 36 L. Ed. 706, thîs has been construed adversely 
to the ruling of the court below. We do not so construe the opin- 
ion of the court. What the court decided was that — 

"Where the English consolidation rule has not been adopted, the American 
courts, state and fédéral, hâve exerclsed the authorlty of orderlng several 
actions by one plaintiff agalnst différent défendants to be trled together, when- 
ever the défense is the same and unnecessary delay and expense will be there- 
by avoided." 

The court then proceeded: 

"But although the défendants mlght lawfuUy be cpmpelîed, at the discrétion 
of the court, to try the cases together, the causes of action remain distinct, and 
required separate verdicts and judgments; and no défendant could be de- 
prived, without Its consent, of any right materlal to its défense, whether by 
way of challenge of jurors, or of objection to évidence, to whlch it would hâve 
been entltled if the cases had been tried separately." 

In the instant case there was no consolidation of actions, but as- 
suming, without deciding, that the same rule applies to actions orig- 
258 F.— 53 
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inally brought by several plaintiffs, or against several défendants, 
which could prcj^erly be Consolidated under that section, objection 
can only be made if the parties are deprived of a right material to 
their défense, "whether by way of challenge of juror or of objection 
to évidence to which it would hâve been entitled if the causes had been 
tried separately." 0f course, such rights can only be claimed at the 
trial of the cause, and net by demurrer to the complaint. There is no 
claim that the défendants w^ere deprived of either of thèse rights at 
the trial. To entitle the défendants to insist in the appellate court 
that they were entitled to more than three peremptory challenges of 
jurors, that right must be cîaimed at the trial, and also that the par- 
ties complaining had exhausted their right of peremptory challenges. 
It was so held in Connecticut Mutual Life Insurance Co. v. Hillmon, 
188 U. S. 208, 212, 23 Sup. Ct. 294, 47 L. Ed. 446, when the case, 
reported in 145 U. S. 285, 12 Sup Ct. 909, 36 L. Ed. 706, was for 
the second time before the Suprême Court. The record hère shows 
that the défendants only challenged one juror peremptorily. It fails 
to show that they had made any claim to more than three challenges. 
HoW, then, can it be claimed that the court erred, when it was never 
called on to rule on the question, when the jury was selected, and the 
défendants were not prejudiced by having exhausted the three chal- 
lenges ? 

[5] 3. It is claimed that the court erred in requiring the -"efendants 
to produce certain books, writings, and documents. 

If the pétitions for the books and documents had failed to specify 
what books and documents were wanted, or did not make a suffi- 
cient showing of their materiality, so that the object was merely an 
attempt to obtain information, it would hâve been error to grant the 
pétitions. United States v. Terminal Railway Association (C. C.) 
154 Fed. 268, 272, and authorities cited. But each of the pétitions 
set out and described the documents wanted, and the reasons for their 
materiality. Ail except the first pétition were against the défend- 
ants as officers of the organization, to produce books and documents 
in their possession as such officiais, which it was alleged were records 
of their organization. The first pétition included them as officers and 
individuals, but this pétition was denied. Section 262, Judicial Code 
(Act Match 3, 1911, c. 231, 36 Stat. 1162), which is a re-enactment of 
section 716, Rev. Stat. (Comp. St. § 1239), authorizes such an order. 
It was so held in American Lithographie Co. v. Werckmeister, 221 U. 
S. 603, 609, 31 Sup. Ct. 676, 55 L. Ed. 873. As the orders to produce 
them were limited to the parties as officiais of the United Mine Work- 
ers of America, and not as individuals, the claim that the orders were 
in violation of the Fourth and Fifth Amendments to the Constitution 
must also fail. Haie v. Henkel, 201 U. S. 43, 69, 26 Sup. Ct. 370, 
50 L. Ed. 652; Wilsori v. United States, 221 U. S. 361, 31 Sup. Ct. 
538, 55 L. Ed. 771, Ann. Cas. 1912D, 558; Wheeler v. United States, 
226 U. S. 478, 33 Sup. Ct. 158, 57 U Ed. 309. 

[8] 4. Did the court err in allowing the défendants in error to 
read in évidence èxtracts from the printed records of the joint con- 
férence proceedings, conférences between a large number of coal mine 
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operators, employing only union labor, and the officiais of th*ç United 
Mine Workers of America? 

To détermine this assignment of error it is necessary to refer to 
the allégations of the complaint. The complaint, except for some 
amendments, which are not of sufficient materiality to this issue to 
require that they be set forth, will be found in a note to the former 
opinion of this court in 235 Fed. 9, 148 C. C. A. 495. 

The last amendment to paragraph 21 gives the names of 231 op- 
erators, who had entered into an agreement with the United Mine 
Workers of America to employ only union miners and conf orm to 
the rules of the unions. Thèse were furnished by the plaintiffs in 
pursuance of an order of the court, made on motion of the défend- 
ants. That motion, among other requests, asked that plaintiffs "state 
the names of the persons acting or assuming to act for the operators, 
referred to in said paragraph and amendments thereto." The main 
objection to the introduction in évidence of thèse records was "that 
no proper foundation for their introduction had been laid." The tes- 
timony shows that the proceedings of thèse conférences were taken 
down stenographically, copies furnished to the United Mine Workers 
of America, and by it caused to be printed and kept in its archives 
under the control of its secretary. Before they were introduced in 
évidence, Mr. Green, the secretary of the United Mine Workers' or- 
ganization, testified that the printed reports were "verbatim reports of 
the arguments, discussions, and propositions of what took place at 
thèse conférences, and that the association caused them to be printed, 
and the printed volumes produced were the ones that came back f rom 
the printer." A number of représentatives of the operators, and sev- 
eral high officiais of the United Mine Workers of America, also testi- 
fied orally to what took place at thèse meetings, and ail agreed with 
Mr. Green, the secretary, that thèse printed records were correct 
transcripts of the proceedings of the conférences. As the testimony 
of the officiais of the miners' organization, as well as of the operators, 
who attended thèse conférences, verified the correctness of the printed 
records introduced, how can it be claimed that there was no founda- 
tion for the admission in évidence of thèse records? St. Louis & San 
Francisco R. R. v. Duke, 192 Fed. 306, 309, 112 C. C. A. 564; Port- 
land Gold Mining Co. v. Flaherty, 111 Fed. 312, 49 C. C. A. 361; 
Wilhite V. Houston, 200 Fed. 390, 393, 118 C. C. A. 542. The ob- 
jection to their introduction for want of a proper foundation is with- 
out merit. 

[7] 5. Were they irrelevant? 

The records establish that thèse conférences between the United 
Mine Workers and coal operators, who employed only union labor, 
were held for the purpose of protecting thèse operators against com- 
pétition from nonunion or indépendant operators, who were able to 
produce coal cheaper, owing to the fact that they had the 10-hour 
workday, while in the mines operated by union labor the 8-hour 
workday was in force; that the independent operators were not sub- 
ject to the strict régulations prescribed by the Mine Workers' union, 
nor did they pay as high wages to the miners. To protect thèse op- 
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erators, the records show, the Unîted Mine Workers obligated them- 
selves "to aflford ail possible protection to the trade and to the other 
parties hereto against any unfair compétition, resulting frôfti the fail- 
tire to maintain scale rates." In order to accomplish this the organiza- 
tion pledged itself to attempt to "unionize" ail coal mines, and thus, 
as stated by Mr. Lewis, its vice président — 

"wipe out compétition between us as mlners — flrst, viewing It from our side of 
the question ; next, for the purpose of wlping out compétition as between the 
operators in thèse four states. When we hâve succeeded in that, and we hâve 
perfected an organlzation on both sides of the question, then, If I understand 
the real purpose of this movement, it Is that we will jolntly déclare war on 
evéry man outslde of this compétitive field who will do anything in any way 
endangering the peace that exists between us. What is necessary to do this? 
Organize our forces in the competing fields, so far as the United Mine Workers 
are concerned. Go into thèse outside competing flelds and tell your competitors 
that they hâve to join this movement, whether they like it or not, and give 
stability to the coal business of the United States." 

In the 1902 joint conférence, Mr. Robbins, speaking for the op- 
erators, complained of défendants, saying: 

"Four years ago, in the clty of Chicago, we agreed to be the advance guard 
on the question of an 8-hour day, with the distinct and absolute promise that 
unless our competitors wçre brought up to the same conditions that we would 
be put back where we were. And what Is the resuit î None of our com- 
petitors hâve been brought up. In no place that we compete, that I know of, 
has the 8-hour day been establlshed. We are competing constantly with opera- 
tors that still hâve a lO-hour day. Their cost is proportlonately less." 

When the miners' convention met that year, the following resolution 
was adopted in order to carry out the pledges made to the operators : 

Résolution 33 : "Whereas, the miners of Virginia and Kentucky in the past 
hâve been a détriment to the organlzation In other states by thelr not being 
organized : therefore be it resolved, that our national organlzation shall use 
its power in ail forms to bring thèse miners into the organlzation." 

In the convention of the Mine Workers in 1904 the following reso- 
lution, introduced by a représentative of a local union from district 
21 (Arkansas, Oklahoma, and Texas) was adopted: 

"Resolved, that in strict compllance with our obligations and teaching, we 
accord a hearty approval to our national board on its action in regard to dis- 
trict No. 15 strike, now on, in Colorado, and whatever action taken by the na- 
tional that In their judgment is necessary to the successful ending, in the élé- 
vation of the craft in district No. 15, meets our entire approval, for which we 
pledge our unqualified support, as our knowledge of the field of Southern 
Colorado, in the event of an unsuccessful issue of the trouble now pending, 
would work almost unsurmountable and Incalculable damage to district No. 21, 
as it would be an unjust competitor in the same commercial field, and could 
with very little effort undersell and supersede us in the Oklahoma and South- 
western Kansas markets." 

Without setting out in fuU ail the agreements between the miners 
and the union operators, and the resolutions of the miners at their 
conventions, for the purpose of carrying out thèse agreements, it 
clearly appears from thèse records that the United Mine Workers 
were pledged and determined to unionize ail coal mines in the non- 
union districts, for the purpose of protecting the operators in the 
district in which the mines had been unionized, in compétitive mar- 
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kets in other states, and in order to appease thèse operators, who 
complained at every joint conférence that they were unable to com- 
ply with their agreements with the organization and compete with 
the independent operators, unless they are unionized. The objec- 
tion is without merit. 

[8] 6. The objection to the introduction of the United Mine Work- 
ers' Journal is equally untenable. The secretary of the organiza- 
tion, testified that — 

"It is the officiai publication of tlie organization, published by authority 
and under the supervision of the International Executive Board of the United 
Mine Workers of America; that Its éditer is appointed by the président of 
the International Union." 

Therefore the editorials, which were published in almost every issue 
of the Journal, must be deemed the acts of the organization. They 
were clearly admissible. As the action is one for conspiracy, the law 
permits great latitude in the introduction of évidence tending to es- 
tablish the conspiracy and Connecting those advising, encouraging, aid- 
ing, abetting, and ratifying the overt acts committed for the purpose 
of carrying into effect the objects of the conspiracy. 

The main issue in this cause, so far as the national organization 
and its officers were concemed, was whether the torts committed by 
some of the défendants were in pursuance of an unlawful conspiracy 
to compel the plaintiffs and other coal mine operators to unionize their 
mines, and were authorized, encouraged, advised, and, if not authoriz- 
ed, ratified by the national organization and its officers, af ter they had 
been committed. The court did not err in admitting thèse journals in 
évidence. Clune v. United States, 159 U. S. 590, 593, 16 Sup. Ct. 
125, 40 L. Ed. 269; Hitchman Coal Co. v. Mitchell, 245 U. S. 229, 
249, 38 Sup. Ct. 65, 62 L. Ed. 260, L. R. A. 1918C, 497, Ann. Cas. 
1918B, 461 ; Louie v. United States, 218 Fed. 36, 41, 134 C. C. A. 
A. 58. 

[9] That corporations, and this association must be treated as such 
in this action, are liable for the torts of their members or employés, 
when encouraged in the commission of them, or if ratified thereafter, 
is well settled. Philadelphia, etc.,> R. R. v. Quigley, 62 U. S. (21 How.) 
202, 16 L. Ed. 7Z\ Denver, etc., Ry. v. Harris, 122 U. S. 597, 7 Sup. 
Ct. 1286, 30 L. Ed. 1146; Stewart v. Wright, 147 Fed. 321, 327, 77 
C. C. A. 499. Nor does the doctrine of ultra vires apply. National 
Bank v. Graham, 100 U. S. 699, 25 L. Ed. 750; Chesapeake & Ohio Ry. 
V. Howard, 178 U. S. 153, 160, 20 Sup. Ct. 880, 44 L. Ed. 1015. 

[10] 7. The admission in évidence of the indictment and pleas of 
guilty of some of the défendants, members of the local unions, for the 
destruction of this property, was clearly proper against those défend- 
ants, as admissions made by them, and if their unlawful acts were ap- 
plauded and approved by their codefendants, after having encouraged 
them in their unlawful acts, such approval is a ratification of thèse 
unlawful acts, "and makes them liable. Loewe v. Lawler, 208 U. S. 
274, 28 Sup. Ct. 301, 52 L. Ed. 488, 13 Ann. Cas. 815 ; Allis Chalmers 
Co. v. Reliable Lodge (C. C.) 111 Fed. 267; Kroger Grocery & B. 
Co. V. Retail Clerks' I. & P. Ass'n (D. C.) 250 Fed. 890, 897; Alaska 
Steamship Co. v. International, etc., Association (D. C.) 236 Fed. 964. 
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[11] Whether the acts of those défendants amounted to a ratifica- 
tion was a question to be determined by the jury from the e^^idence, 
under proper instructions. If the unlawful acts were in pursuance 
of a conspiracy, and were committed before the unlawful conspiracy 
had been abandoned, or the object of the conspiracy completed, ail 
persons who were members of the conspiracy or made themselves 
parties thereto at any time before the conspiracy had been abandon- 
ed, or its object completed, are responsible. Thomas v. United States, 
156 Fed. 897, 910, 84 C. C. A. 477, 17 L. R. A. (N. S.) 720; Smith v. 
United States, 157 Fed. 721, 728, 85 C. C. A. 353; United States v. 
Babcock, 3 Dill. 581, 585, Fed. Cas. No. 14487; Goldfield Consolidated 
Mines Co. v. Goldfield Miners Union (C. C.) 159 Fed. 524. In Hitch- 
man Coal & Coke Co. v. M4tchell, 245 U. S. 229, 243, 38 Sup. Ct. 65, 
70 (62 L. Ed. 260, L. R. A. 1918C, 497, Ann. Cas. 1918B, 461), Mr. 
Justice Pitney, speaking for the court in relation to the acts of the 
head organization, its resolutions, contributions of money to the strik- 
ing vmion men, the encouragement and approval of the destruction 
of property, said: 

"The plain effect of this action was to approve a poUcy which, as applied 
to the concrète case, meant that, in order to relieve the union miners of Ohio, 
Indiana, and Illinois from the compétition of the cheaper product of the non- 
union mines of West Virginia, the West Virginia mines should be 'organized' 
by means of striUes local to West Virginia, the strike beneflts to be paid by 
assessments upon the union miners In the other Btates mentioned, while they 
remained at work." 

8. What has been said heretofore as to the admissibility of the rec- 
ords of the joint conférences applies also to the records of the meet- 
ings of the Executive Board of the United Mine Workers of America. 

[12] 9. The correspondence between the officiais of the Remington 
Arms Company, showing the purchase of arms and ammunition and 
payment therefor, by the offîcers of the United Mine Workers of 
America, their shipment to Hartford, Ark., to the officers of the dis- 
trict and local unions, their distribution by them to the striking mem- 
bers, shortly before the battle which resulted finally in the destruction 
of plaintiffs' mines, and their use by them, was admissible as tending 
to show that the organization aided and encouraged the commission 
of the torts. But in no event could the admission be prejudicial to the 
défendants, for there was ample testimony showing that those who 
committed thèse wrongs were members of the union, armed with guns 
and ammunition, which were freely used on the occasions alleged in 
the complaint. 

[13, 14] 10. Evidence of the value of the leases held by plaintiffs, 
and which, by reason of the unlawful acts of the défendants, are shown 
to hâve been forfeited, was clearly a part of the damage sustained, and 
admissible for the purpose of enabling the jury to détermine the 
losses and damages of the plaintiflfs. Section 7 of the Sherman Act 
(Comp. St. § 8829) provides for threefold damages sustained by rea- 
sons of violations of the provisions of that act. A lease may be as 
valuable as any other species of property, and they are sold and trans- 
ferred for valuable considérations in the same manner as any other 
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species of property. It is almost an everyday occurrence that oiî, 
coal, and other mining leases are sold for large sums of money. The 
court in its charge to the jury submitted that question fairly, and no 
exceptions were taken to that part of the charge. AH damages which 
are the natural and proximate results of a tort are recoverable. Unit- 
ed States V. Behan, 110 U. S. 338, 4 Sup. Ct. 81, 28 L. Ed. 168; How- 
ard V. Manufacturing Ce, 139 U. S. 199, 206, 11 Sup. Ct. 500, 35 L. 
Ed. 147; Farmers' Loan & Trust Co. v. Eaton, 114 Fed. 14, 17, 51 
C. C. A. 640; City of Ironton v. Harrison Construction Co., 212 
Fed. 353, 129 C. C. A. 29. 

[15] 11. Did the court err in refusing to direct a verdict for the 
défendant, the United Mine Workers of America? 

It is contended that the évidence fails to establish a conspiracy in 
violation of the Sherman Act, which is the gist of the action, and 
therefore it is claimed there can be no recovery in this action. A great 
deal of the testimony, relating to the organization of the Mine Work- 
ers, their acts to accomplish the object of absolute control of ail coal 
mines, is almost identical with that set out in the opinion of the Dis- 
trict Judge in Hitchman Coal & Coke Co. v. Mitchell, 202 Fed. 512, 
to which référence is made, in order to shorten this opinion. 

The évidence, to our minds, as it was in the opinion of the learned 
trial judge and the jury, established the conspiracy practically beyond 
question. It is much stronger than that in the Hitchman Coal & Coke 
Co. Case. To review it fully, covering as it does over 3,000 pages of 
the printed record, would only tend to prolong this opinion, and serve 
no useful purpose. The law requires that, in order to entitle défend- 
ants to such a direction, the court must give the évidence the strong- 
est probative efïect, and view it in the light most favorable to the 
plaintiffs, and, if there is any substantial évidence to sustain the allé- 
gations in the complaint, a peremptory instruction must be refused. 
This is too well settled to require the citation of authorities. A care- 
ful reading of the évidence satisfies that it fully sustains the conclu- 
sions of the learned trial judge on thèse motions. There was substan- 
tial évidence to warrant a finding of the f oUowing f acts : 

That there was concerted action on the part of the union miners 
of district No. 21, with the union miners of the entire national or- 
ganization and the heads of that organization, tending to demonstrate 
the idea and motive entertained by the entire organization, and ail 
the members of it, that it was necessary, in order to protect the union 
workers in the fields already unionized, to unionize the nonunîun 
fields, as well as to hold ail those which were already unionized. 

To attain the objects of the United Mine Workers, to control the 
mining of coal in the United States, it was deemed to be necessary 
that they may be in a position to enforce their demands absolutely, 
secure the unionization of ail fields, prevent the production of non- 
union mined coal, and destroy the compétition of nonunion-mined 
coal in the markets of the country with union-mined coal. 

That the national organization is composed of ail of the individual 
members of the local unions, and by its constitution it is divided into 
branches, district and local, ail subordinate to the national organiza- 
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tion. The construction and enforcement of the constitution is placed 
in the officers of the national organization ; the district and local or- 
ganizations are directly subject to the direction and control of the 
International Executive Board. 

That while the constitution gives to the district organization the 
power and authority to authorize strikes under certain conditions, it 
does not delegate exclusive authority to thèse district officers. They 
may order a local strike, but in view of other provisions in the con- 
stitution and in the light of the record of the doings of the Executive 
Board of the national organization, in exercising absolute control over 
the différent districts, this provision seems to be only permissive, and 
was never intended to take the absolute control from the International 
Executive Board. The national board, after the local strike was or- 
dered, had the right to supervise and absolutely control the same, and 
had the right to discipline to the extent of absolutely taking the char- 
ter avi^ay from the offending members in the event the orders of such 
national board were not complied with. 

Article XII, section 2, of the constitution of the national organiza- 
tion, provides: 

"Before final action is taken by the district upon questions that • * • 
may require a strike, * • * the président and secretary of the aj^grieved 
district shall jolntly prépare, slgn, and forward to the national président a 
statement setting forth the grlevance complalned of, the action contemplated 
by the district, together with the reasons therefor, and await the décision, of 
the national président and be governed thereby." 

The national organization has, undoubtedly, under the constitution, 
suprême authority. The judgment, discrétion, wisdom, and power of 
the entire organization are vested in the national organization; every 
member of a local union is a member of the national organization and 
a contributor to its funds. 

That prior to April 6, 1914, when mob violence was first resort ed 
to against plaintiffs' mines, communications were had, by telegrams, 
between officers of the district and members of the local organizations, 
that employés of the plaintiffs were on that day and until the final de- 
struction of the property, beaten into insensibility, and that it was ail 
donc in the name, at least, of the United Mine Workers of America. 

There was évidence that the national officers and officers of the 
district organization knew what was being done from April 6, 1914, 
to the day of the destruction of the plaintiffs' property on July 17, 
1914, and that no effort was made to stop thèse unlawful acts of 
violence by the national organization. 

It is established beyond question that the property of the plaintiffs 
was burned and their mines destroyed in the course of the strike, for 
the purpose of carrying out the aims, objects, and purposes of the 
national organization, and its objects were thereby attained to the 
extent of the élimination of the nonunion mines of thèse plaintiffs by 
the destruction of their property, and thereby kept nonunion coal, pro- 
duced and intended to be produced from thèse mines, out of Inter- 
state commerce. There was not a word of criticism by the United 
Mine Workers of America — no suggestion of discipline; on the oth- 
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er hand, strike benefits were paid, pensions allowed, court costs assum- 
ed, and every act committed by thèse members of the district and local 
organizations approved by the entire organization. 

As to the motion of the other défendants for a directed verdict, 
there was also substantial évidence tending to establish that on Sat- 
urday, April 4th, when plaintiffs' mines were opened as "nonunion" 
or "open shop" mines, a number of the union miners congregated at 
the mines, some of them attempting to get inside the inclosure. On 
the next day, Sunday, some minor disturbances occurred, throwing of 
rocks toward the houses where the nonunion employés lived, and call- 
ing them opprobrious names. A few days before the opening of the 
mines, with nonunion employés, MV. Reed, a member of the union, 
approached Mr. Argo, a bookkeeper of the plaintiffs', and asked him 
if the Company was going to run an open shop. He then stated "that 
if they did they would not last longer than Pat stayed in the army." 
On that Sunday a meeting of the union miners was held at Hartford, 
and storekeepers there were told to close their stores the next day and 
go to Pïairie Creek for the démonstration to be held there to prevent 
the opening of the mines with nonunion labor. 

On Monday, April 6th, large crowds of union miners and sympa- 
thizers met in front of the union hall of the Prairie Creek local union, 
about a quarter of a mile from the office of the Prairie Creek mine No. 
4, where speeches were made by some of the miners, and a committee 
appointed, which called on the mine superintendent and asked that 
the Company abandon its attempt to run it as nonunion, one of the 
committee telling him, "if they didn't want a répétition of Colorado." 
Meanwhile the crowd, which had accompanied the committee, had 
broken over the ropes of the inclosure and assaulted two of the guards 
so seriously that they had to be taken to the hospital at Ft. Smith. 

To prevent further trouble the mine was closed, and thereupon the 
miners hoisted an American flag, and alongside of it a banner bear- 
ingthewords: "This is a union man's country." The nonunion min- 
ers were afraid to come out of the mine. Some of the union men then 
went in, pulled the fires, and assaulted and injured a number of the 
men. A physician, a sympathizer with the union miners, was with 
the strikers, but refused to treat the serious wounds inflicted on one 
of the nonunion men. On the next day the bookkeeper was visited 
at his home and warned that unless he and his wife left they would 
be killed. Two weeks later he was assaulted and beaten by the finan- 
cial secretary of the local union. 

A temporary injunction against the strikers was obtained, but in 
spite of that the employés of the plaintiffs were threatened and at 
varions times assaulted. In May the temporary injunction was made 
permanent by the court. In that month the convention of district No. 
21 was held at Ft. Smith, which was attended by the district officers, 
and also the défendant John P. White, président of the United Mine 
Workers of America. A few days later Dan Wilcox, président of the 
local union, at Adarnson, Okl., told J. A. Mtirry that the miners of 
Oklahoma "were going to come down to Prairie Creek and clean 
those scabs out." The latter part of June Ihe secretary-treasurer 
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of district 21 purchased rifles from the Remington Arms Company, 
and frorn dealers at Hartford and Ft. Smith, 27 high-powered auto- 
loading rifles, 28 old Springfield rifles, and several thousand cartridges 
for the same, which were paid for by checks of the union. Thèse 
arms and ammunition were shipped to members of the local union. 
Sdme of them afterwards pleaded guilty to that charge and were sen- 
tenced to imprisonment. Two nonunion miners, Baskins and Syls- 
berry, were murdered, while in the custody of a constable. Mr. Stew- 
art, président of district No. 21, told a deputy marshal, in talking 
about the injunction: 

"Dainn the in.1unetion! Tlie national government is against us, but the 
people are with us, and we are golng to win." 

Some of those working in the mines were told by members of 
the union, a few days before July 17th, that they had better stay out, 
as there was going to be trouble. Others of the employés were also 
warned to the same effect. Résidents of Frogtown, about half a mile 
from the Prairie Creek mines, where many of the union miners iived, 
were warned by them to leave the village on July 17th, as there would 
be trouble, and a large number of them left. On that day meetings of 
the miners were held at Hartford and at Bolen Pond. The union 
miners, employed in the union mines in the vicinity, did not report for 
work on that day. About midnight of the night of the 16th, ail the 
lights at the mine went out, and about 4 o'clock a. m. a number of 
men fired shots into the company's property. At 7 o'clock a. m. they 
surrounded the mining camp, took possession of No. 3 tipple, and 
blew it up with dynamite. There was a regular battle then fought 
between the company's employés and the union men. They then set 
fire to several houses, burned some loaded cars, and destroyed the 
property, as alleged in the complaint. In October another attempt was 
made to open the mines under the protection of the court, and they 
were again attacked and the workmen driven off. 

The leamed counsel for défendants neither in their voluminous 
brief (326 printed pages) nor in their oral argument questioned thèse 
statements of facts,.nor did they seriously attack the sufiîciency of 
the évidence, but they insist that they do not establish that the plaintiffs 
were engaged in Interstate commerce, and therefore thèse acts were 
not in violation of the Sherman Act. The leading case relied on is 
United States v. Knight, 156 U. S. 1, 15 Sup. Ct. 249, 39 L. Ed. 325, 
but this case, if not expressly overruled, has been much weakened by 
the later décisions of the Suprême Court, and it was so held by this 
court when the case was hère before. 235 Fed. 1, 8, 148 C. C. A. 
495. As this court, when this case was hère before, held that the al- 
leged wrongs and torts of the défendants charged in the complaint, 
and which at the trial were established by substantial évidence, con- 
stituted an interférence with Interstate commerce, and violated the 
Sherman Act, that opinion is the law of the case, and cannot again 
be re-examined. 

12. It is also contended that, while the constitution of the union 
authorizes strikes, it does not authorize unlawful acts, such as the 
destruction of property, and that strikes are not unlawful. The trial 
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court did not hold that strikes were unlawful, but, on thé contrary, 
held, "The right of the union miners to strike cannot be questioned," 
but added, "as long as no violence was used." 

., There were only two . exceptions taken to the charge of the court. 
Thèse were: 

(1) "The défendants separately except to the instruction which submits to 
the jury the question that the United Mine Workers of America, in its entire 
membership, can be held responsible for the conduct of a local strike when 
violence is used without showing that the entire membership participated In 
the wrongful acts, and without fuU knowledge of the same ratifled such wrong- 
l'ul conduct before the institution of thls suit." 

(2) "And the défendants severally except to that part of the court's charge 
which submits to the jury the question that the controversy between the min- 
ers and the plaintlffs in question was under the control of the International 
Association and Its officers, and that they were chargea with the duty of pre- 
venting violence and with the responsibllity of any violence that occurred or 
any wrongful acts that were committed." 

The first exception was not, and could not well be, insisted on. 
It is unnecessary that each and every member of an organization 
engaged in an unlawful conspiracy must participate in the wrong- 
ful acts committed by some of the conspirators. The act of one, 
in carrying out the objects of the conspiracy, is the act of ail the 
conspirators. 

The second exception bas no basis whatever to rest on, as nothing 
in the charge of the court was to that effect. 

13. The next contention is that the court erred in refusing to give 
the spécial requests for instructions asked in behalf of the défendants. 

Counsel in their brief include under one head a number of assign- 
ments; 150 to 176, inclusive. They are instructions which requested 
directed verdicts in favor of each of the défendants. We hâve here- 
inbefore held that the court did not err in refusing to direct a verdict 
for any of the défendants. It is therefore unnecessary to repeat what 
bas been said. 

[16] 14. Assignment No. 177 relates (to the court's additional 
charge, when the jury returned for further instructions and the 
charge given by the court when the jury was recalled, after having 
failed to agrée on a verdict for two days. 

As to the first additional charge, when the jury came into court 
for additional instructions, it is sufficient to state that no exception 
was taken to any part of that additional charge. 

When the jury was recalled by the court on the second day, the 
court expressed its opinion as to the évidence, and said, in efïect, 
that in its opinion the plaintifïs had made out a case entitling them 
to a verdict, but added: 

"Now, that is the judgment of this court, and If It were my duty to décide it, 
I would décide it hère. Now, you are not bound by my opinion. I hâve a 
right to give you my judgment ; however, you are the sole and exclusive judg- 
es of the îacts, and it is for you to détermine thèse issues of fact Independent 
of my judgment, and this court believes you ought to détermine it, and under 
your oaths as jurors and agrée upon a verdict." 
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The only exception taken by défendants to that charge was: 

"Mr. Grant : May I take an exception to that part of the charge with référ- 
ence to the great consplracy, and also that part whlch îs to the effect that the 
organization put that in force? 

"The Court: Tes, sir; in the opinion of the court you are entitled to your 
exception. 

"Mr. Grant: I just désire to get an exception. 

"The Court: The exception Is allowed." 

Counsel now, not only ask that that part of the charge which was 
excepted to be reviewed, but ask us to review the entire supplemental 
charge, because they say: First, that it amounted "to a peremptory 
instruction to return a verdict against the défendants," and, second, 
that "the opinion regarding the facts of the case, which the court 
formed and expressed to the jury, was an erroneous one." 

As to the first contention, the Suprême Court, in AlHs v. United 
States, 155 U. S. 117, 122, 15 Sup. Ct. 36, 38 (39 L. Ed. 91), said: 

"There Is no intimation in the exception that the défendant at the tlme 
thought that the court was trying to coerce the jury, or suggested that its 
language might hâve such an influence upon thern. Evidently the claim of 
coercion is an afterthought, from subséquent study of the j:ecord. But it is 
settled that no such afterthought justifies a revievving court in reverslng a 
judgment." > 

This was in a criminal case, in which the défendant had been con- 
victed of an infamous crime. 

In Robinson & Co. v. Belt, 187 U. S. 41, 50, 23 Sup. Ct. 16, 19 (47 
L. Ed. 65), it was held : 

"While it Is the duty of this court to review the action of subordinate 
courts, justice to those courts requlres that thelr alleged errors should l)e 
called directly to their attention, and that their action should not be revers- 
ed upon questions which the astuteness of counsel in this court has evolved 
from the record." 

The same rule has been followed by this court in many cases. Less- 
er Cotton Co. v. St. L., I. M. & S. Ry., 114 Fed. 133, 52 C. C. A. 95; 
Beiseker v. Moore, 174 Fed. 368, 373, 98 C. C. A. 272; Maynard v. 
Reynolds, 251 Fed. 784, 786, 164 C. C. A. 18. 

[17] But even if there had been an exception sufficient to présent 
tjiat issue in this court, the charge did not pass beyond the limits of 
the rule of the national courts relative to the statement to the jury of 
the court's opinion upon the déductions from the évidence relative 
to the facts in issue. In Vicksburg & Meridian R. R. v. Putnam, 118 
U. S. 545, 553, 7 Sup. Ct. 1, 2 (30 L. Ed. 257), that rule is thus stated: 

"In the courts of the United States, as In those of England, from which our 
practice is derived, tlie judge, in submitting the case to the jury, may at lils 
discrétion, whenever he tliinis it necessary to assist them in arrlvlng at a 
just conclusion, comment upon the. évidence, and call their attention to the 
parts of it which he thinks important, and express his opinion upon the facts ; 
and the expression of such an opinion, when no rule of law Is Incorrectly 
stated, and ail matters of fact are ultlmately submitted to the détermination 
of the jury, cannot be reviewed on writ of error." 

Other cases to the same effect are United States v. Reading R. R., 
123 U. S. 113, 114, 8 Sup. Ct. 77, 31 L. Ed. 138; Doyle v. Union 
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Pacific Ry., 147 U. S. 413, 430, 13 Sup. Ct. 333, 37 L. Ed. 223 ; Sim- 
mons V. United States, 142 U. S. 148, 155, 12 Sup. Ct. 171, 35 L. Ed. 
968; Capital Traction Co. v. Hof, 174 U. S. 1, 19 Sup. Ct. 580, 43 
L. Ed. 873; Freese v. Kemplay, 118 Fed. 428, 430, 55 C. C. A. 258; 
Smith V. St. Louis, I. M. & S. R. R., 214 Fed. 737, 742, 131 C. C. A. 
43; Griggs v. Nadeau, 250 Fed. 781, 163 C. C. A. 113. 
The court in its gênerai charge said : 

"In trials of thls character, like ail civil actions, the exclusive province of 
the jury Is to pass upon the facts, and détermine the Issues of fact that are 
presented by the pleadlngs." 

In the supplemental charge, of which the défendants now complain, 
the court told the jury: 

"Now, you are not bound by my opinion. I hâve a right to glve you my 
judgment; hovfever, you are the sole and exclusive judges of the facts, and it 
îs for you to détermine thèse issues of fact Independent of my judgment." 

In our opinion this charge clearly and forcibly submitted every ma- 
terial fact which had arisen during the trial, and neither peremptorily 
nor otherwise coerced or directed a verdict in favor of either party. 
Suslak V. United States, 213 Fed. 913, 919, 130 C. C. A. 391. 

Turning to the only question covered by the exceptions, to wit, 
the opinion which the court expressed to the jury in the supplemental 
charge, with référence to the great conspiracy, and also that part which 
is to the effect that the organization put that in force, is also untena- 
ble. First, there was no error in the court's charge upon the subject, 
because he merely expressed his opinion on the évidence, the facts 
and the effect of the évidence, and he told the jury that his opinion was 
not binding upon them; so it necessarily follows that, even if it was 
a mistaken opinion, it was not error, under the rule of practice in the 
national courts, to express his opinion of the évidence. As stated here- 
inbefore, there is a vast volume of substantial évidence tending to sus- 
tain his views. 

[18] 13. Assignments 178 and 179 are to the effect that the court 
erred in accepting the verdict in the f orm retufned by the jury, to wit : 

"We, the jury find the issues in favor of the plaintiffis and against the de- 
fendants, and assess plaintiffs' actual damages at $200,000.00" 

— and not requiring the jury to find the separate damages sustained by 
the several plaintiffs. The exception taken to the verdict was: 

"Mr. Grant: I would like to except to the form of the verdict, for thei 
reason that, as we understand It, the verdict of the jury should apportlon the 
damages." 

The exception does not specify whether counsel wanted the dam- 
ages apportioned among the plaintiffs or the défendants. If it was 
intended to hâve the apportionment between the défendants, it was 
clearly without merit. Washington Gaslight Co. v. Lansden, 172 U. 
S. 534, 552, 19 Sup. Ct. 296, 303 (43 L. Ed. 543), where it was held 
that— 

"Those of the wrongdoers who are sued together and found guilty In an 
action of tort are liable for the whole Injury to plaintifE, without examining 
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the question of the différent degtees ôf culpability. And If but one is sued, he 
Is liable for ail the damages Infllcted by tlie most culpable." 

If it was intended to hâve the apportionment of the damages award- 
ed to the plaintiiïs, the request should bave been made to that effect, 
in order that the court may hâve its attention called tbereto. But, as- 
suming that the exception was intended to bave the apportionment of 
the damages to each of the corporations represented by the receivers, 
. without requesting it in plain language, tbe exception cannot be sus- 
tained. There is no complaint that the verdict is excessive; there- 
fore, it may well be asked, how are the défendants prejudicéd? As 
stated in Kansas City Southern Ry. v. Leslie, 112 Ark. 305, 332, 
167 S. W. 83, 93 (Ann. Cas. 1915B, 834): 

"Appellant, at the time the verdict was rendered, made no objection to its 
form. He did net ask that the jury be required to return separate amounts for 
pain, and sufflerlng, and for loss of contributions. The wldow and child, un- 
der the law, were entitled to the ehtlre amount. They were the only per- 
sons having a pecuniary Interest In the amount of damages recovered, and it 
could not préjudice appellant because thèse damages were returned in a lump 
sum. Appellant wlU be proteeted in the payment of the judgment as rendered, 
since ail of the parties who had an interest in the same are represented in the 
suit." 

This was approved by the Suprême Court. 238 U. S. loc. cit. 604, 
35 Sup. Ct. 844, 59 L. Ed. 1478. It may be that the rule would hâve 
been différent if there had been separate actions by each of the cor- 
porations, claiming différent amounts, and thèse actions had been 
Consolidated. But there was only one action for one gross sum. 

[19] 14. Assignments 183 and 184 attack the action of the court in 
adding to the damages assessed by the jury interest from the date the 
property was destroyed to the day of judgment, and trebling that in- 
terest. 

The motion of plaintiflfs for interest was filed 4 days after the ver- 
dict had been returned and judgment entered thereon, and the order of 
the court correcting the judgment, whîch had been entered on the 
verdict of the jury, was made 11 months after the entry of the judg- 
ment. This, in our opinion, was error. The allowance of interest in 
actions of tort is discretionary with the jury. In Eddy v. La Fayette, 
49 Fed. 807, 1 C. C. A. 441, this court held that an instruction on the 
measure of damages, in an action for a tort by a railway in negli- 
gently setting fire to property, to award interest, was error. The Su- 
prême Court, in affirming the judgment (163 U. S. 456, 467, 16 Sup. 
Ct. 1082, 1086, 41 L. Ed. 225), said: 

"Undoubtedly the rule, In cases of tort, is to leave the question of interest as 
damages to the discrétion of the jury." 

Other cases in point are Lincoln v. Claflin, 74 U. S. (7 Wall.) 132, 
139, 19 L. Ed. 106; The Scotland, 118 U. S. 507, 6 Sup. Ct. 1174, 
30 L. Ed. 153; De La Rama v. De La Rama, 241 U. S. 154, 159, 36 
Sup. Ct. 518, 60 L. Ed. 932, Ann. Cas. 1917C, 411; District of Co- 
lumbia v. Robinson, 180 U. S. 92, 107, 21 Sup. Ct. 283, 45 L. Ed. 440; 
Arnold v. Korrigan, 238 Fed. 39, 47, 151 C. C. A. 115. And this is 
the settled rule established by the Suprême Court of the state of 
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Arkansas, where the tort was committed and the action tried. Wat- 
kins V, Wassell, 20 Ark. 420; Crow v. State, 23 Ark. 684, 694. In 
no event can the court add interest to the verdict of the jury, when 
the jury had failed to allow interest, whether the action is ex con- 
tracta or ex delicto- Hallum v. Dickinson, 47 Ark. 120, 126, 14 S. 
W. 477: Ark. & La. Rv. v. Stroude, 82 Ark. 117, 127, 100 S. W. 760; 
McDonough v. Williams, 86 Ark. 600, 608, 112 S. W. 164; Minot 
V. Boston, 201 Mass. 10, 86 N. E. 783, 25 h. R. A. (N. S.) 311; 
Dyer v. Combs, 65 Mo. App. 148. Nor is there anything in the Sher- 
man Act which changes this rule. 

Thomsen v. Cayser, 243 U. S. 66, 37 Sup. Ct. 353, 61 1,. Ed. 597, 
Ann. Cas. 1917D, 322, relied on by défendants, is not in point. In 
that case the jury, by its verdict, 'allowed interest, but failed to com- 
pute it. The verdict of the jury was "for the plaintiff in the sum of 
fifty-six hundred dollars, with interest." Interest having been award- 
ed by the jury, the computation vi^as merely ministerial. Cooper v. 
Iiill,'94 Fed. 582, 36 C. C. A. 402, was an action in equity, and the 
chancellor in his discrétion allowed interest, as the jury may hâve 
donc in this case, but refused to do so. None of the authorities cited 
by counsel sustains the contention that in an action for a tort the court 
may allow interest, when the jury had failed to do so. In equity 
and admiralty, the court, in assessing the damages, acts as a jury, and 
therefore such cases are not in point. 

As the amount allowed for interest is fixed, this errer may be cor- 
rected without remanding the case for a new trial, by permitting the 
défendants in errer to enter a remittitur for that sum. As this is the 
only error in this cause, défendants in error will be permitted to file 
a remittitur in the court below, within 40 days from the filing of this 
opinion, for the interest allowed, and upon filing a certified copy of 
such remittitur with the clerk of this court the same will be affirmed ; 
otherwise, it will be reversed, with instructions to grant a new trial. 

HOOK, Circuit Judge (dissenting). After the jury had deliberated 
without resuit for about two days, the trial court of its own motion 
recalled and charged them in a way that soon produced the verdict. 
Parts of this charge will be presently set forth. Having in mind the 
constitutional relations between court and jury, and their practical 
relations as well, I cannot escape the conviction that the language em- 
ployed by the court was so forcible that it virtually coerced the verdict. 
That should never occur where the state of the évidence requires its 
submission to a jury, however unequal in weight the court may regard 
it. The power of a court to comment upon ûie évidence and to assist 
a jury in performing their duties is one of. the most valuable features 
of the practice in the courts of the United States, and its exercise al- 
most always makes for right and justice. But, however strongly a 
court may feel in a case that should properly go to the jury, the power 
to comment and assist them is not a power to direct a verdict, and the 
distinction should always be observed. Words often take compelling 
force from the authority of him who utters them ; and when he may, 
but should not, command, he must be most careful with advice. The 
Suprême . Court has said: 
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"It Is obvions that under any System of Jury trials the Influence ot the trial 
judge on the jury Is necessarily and properly of great welght, and that his 
lightest word or intimation is received with déférence, and may prove con- 
trolling." Starr v. United States, 153 U. S. 614, 626, 14 Sup. Ct. 919, 923 (38 
L. Ed. 841). 

And upon the same subject this court said: 

"But Us comments upon the facts should be .ludlcial and dispassionate, and 
so carefully guarded that the jurors, who are the triers of them, may be left 
free to exercise thelr Independent judgment." Rudd v. United States, 97 C. O. 
A. 462, 173 Fed. 912. 

It should be borne in mind that the trial court did not regard the 
case at bar as one for a directed verdict against the défendants, nor 
do my Brothers hold differently in the foregoing opinion. It was a 
case for the jury, and if in effect the verdict was directed by the court, 
error was necessarily committed. 

In the foregoing opinion the exceptions to the charge are held in- 
sufficient to raise this question. The exceptions might hâve been more 
spécifie, but I think the intention of counsèl was sufficiently évident, 
and that the trial court understood it. But whether this is so or not 
is not now décisive of our duty. A récent amendment of section 269 
of the Judicial Code, approved February 26, 1919 (40 Stat. 1181, c. 
48), provides: 

"On the hearlng of any appeal, certlorari, writ of error, or motion for a 
new trial, in any case, civil or criminal, the court shall glve judgment after 
un examination of the eitire record before the court, without regard ro 
technical errors, defects, tr exceptions whlch do not affect the substantial 
rights of the parties." 

The matter under discussion was of vital importance and is well 
within the above provision. It was not an inadvertence or casual 
ruling in the progress of the trial, to which spécifie objection or ex- 
ception was necessary to inform the court and give it opportunity for 
correction, but it was a deliberate action, going to the very root of the 
judgment now under review. In view of the above I will now set 
f orth parts of the charge, the italics being mine : 

"/ tcunt to say to you that the court has no thought at ail of discharging 
you. you were sicom upon your oaths to do your duty as jurors. Int the 
opinion of the court there is no reaêon on earth why reasonable men, with a 
due regard for right, and each having due respect and considération for the 
other's opinion, should not arrive at a conclusion in this case. What would 
be a fortune to elther of you, or [to me], has already been spent and a failure 
to render justice in this and other [cases] is what hri/ngs the courts into con- 
tempt. * * * And you are advised that this court is of the opinion that 
the facts in this case justify you In the conclusion overwhelmvngly that it was 
the pollcy, and therefore the agreement, for years of this national organization 
to prevent mining of nonunion coal for the unlawful purposes named in this 
eomplalnt that it mlght not corne Into compétition with unlon-mlned coal; 
that there is no question im, this court's mind but that that strike was ordered 
down there for that purpose to prevent the mining of nonunion coal in thèse 
plaintiffs' mines; that the strike was called by those who were the Instru- 
mentallty of the greater organization, the gênerai organization, the défend- 
ants, and thelr act was Its act, and that they put into motion the force that 
destroyed this property. • ♦ * Why, this court has not a thought that 
there would ever hâve been any trouble there If it had not been for the préven- 
tion of the mining of nonunion coal. S'ow, that is the judgment of this court. 
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and if it leere my iAity to décide it I would décide it hère. * . * * If there 
is any question abont the law on the responslbility for this, responsiblUty of 
the greater organization, that is for the higher court to say ; but you cannot 
reach it until you bave done your duty — you are the stumblino hlock in the 
way and this whole tinie is waated. Now, after I bave sai<i what I bave, I 
am going to say that / hâve no thought of discharging youj you must retiirn 
a verdict in this case." 

Of course, the court said it was for the jury to détermine the facts, 
and that they were not bound by its opinion, etc. ; but are not such 
expressions wholly futile in the compelling force of the above? There 
are occasions in which the statement of a principle of law is but an 
académie formula. Can it reasonably be said, after such a charge, that 
the jury feit free to exercise their own independent judgment? The 
question whether the well-established province of a jury is invaded is 
to be judged by the natural effect of the charge upon the minds of the 
jurors. How did they feel about it? Did they feel free to exercise 
their functions independently, or were they constrained by the intru- 
sion of the personality and power of the judge, and the fear of his 
displeasure, ridicule, or contempt? In this case they were reminded 
of their oaths ; they were told that they would not be discharged, but 
had to return a verdict ; that there was no reason on earth why they 
should not agrée; that failure to render justice would bring the court 
into contempt; that there was no question in the mind of the court 
about the évidence; that it was overwhelmingly one way, meaning 
against the défendants ; and that they were a stumbling block in the 
way of the final détermination of the légal responsibility for the acts 
charged. It is regrettable that this incident occurred, for up until that 
time the case was most admirably and carefully tried. 

In my opinion the judgment should be reversed. 



CHIN FONG V. WHITE, Immigration Com'r,* 

(Circuit Court of Appeals, Nlnth Circuit. June 2, 1919.) 

No. 3180. 

AuENs <S=»27 — Chinbse — Exclusion — Re-Entey as Merchants. 

A Chinese person, clalmlng right to re-enter the United States nnder 
Act Nov. 3, 1893, § 2 (Comp. St. § 4324), as having been a merchant In 
the United States for a year before his departure therefrom, may not 
thereunder, and under rule 15, subd. 11, of tlie Department of Labor, as 
to admission of Chinese dalming such rlght of re-entry, be denied ad- 
mission by the Commissioner of Immigration on the ground that his 
original entry was unlawf ul ; but this is a matter for détermination in 
a déportation proceeding before a différent tribunal. 

Appeal from the District Court of the United States for the First 
Division of the Northern District of California ; Maurice T. Dooling, 
Judge. 

Habeas corpus proceeding by Chin Fong against Edward White, 
Commissioner of Immigration at the Port of San Francisco, to se- 

^i^sFor other cases see same tx)pIo & KBY-NUMBEB In ail Key-Numbered Dlgests & Indexe» 
258 F. — 54 •Certlorarl granted 250 U. S. — , 40 Sup. et. 14, U U Ed. — . 
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cure the discharge of petitioner, held by the Commission of Immigra- 
tion for déportation as a Chinese person not entitled to re-enter the 
United States under the provisions of the Exclusion Act. From the 
crder discharging the writ, and remanding petitioner for déportation, 
petitioner appeals. Reversed, with direction. 

See, also, Chin Fong v. Backus, 241 U. S. 1, 36 Sup. Ct. 490, 60 
L. Ed. 859; Ex parte Chin Fong, 213 Fed. 288. 

George A. McGowan, of San Francisco, Cal., for appellant. 
Annette Abbott Adams, U. S. Atty., and Ben F. Geis, Asst. U. S. 
Atty., both of San Francisco, Cal., for appellee. 

Before GILBERT, MORROW, and HUNT, Circuit Judges. 

MORROW, Circuit Judge. The appellant, Chin Fong, is a Chinese 
person who arrived at the port of San Francisco on December 23, 
1913, from China on the steamship Persia. He had previously de- 
parted from the port of San Francisco for China on November 12, 
1912, on the steamship Nile. He claimed the right to re-enter the 
United States as a returning Chinese merchant. The provisions of 
the treaty between the United States and China, concluded Novem- 
ber 17, 1880 (22 Stat. 826), excluded laborers, but provided that cer- 
tain subjects of China, including merchants, might "go and come of 
their own free will and accord." Chin Fong claimed the right of 
re-entry under the provisions of Act Nov. 3, 1893, c. 14, § 2, 28 
Stat. 7, 8 (Comp. St. § 4324), which provides : 

"Sec. 2. • ♦ * The term 'marchant' as employed hereln and In the 
acts of which thls Is amendatory, shall hâve the following meaning and none 
other: A merchant is a person engaged in buylng and selling merehandise, 
at a flxed place of business, which business Is conducted in his name, and 
who during the time he claims to be engaged as a merchant, does not engage 
in the performance of any manual labor, except such as is necessary in the 
conduct of his business as such merchant. 

"Where an application is made by a Chinaman for entrance into the Unit- 
ed States on the ground that he was formerly engaged in thls country as a 
merchant, he shall establish by testimony of two crédible wltnesses other than 
Chinese the fact that he conducted such business as hereinbefore deflned for 
at least one year before his departure from the United States, and that during 
such year he was not engaged in the performance of any manual labor. ex- 
cept such as was necessary in the conduct of his business as such merchant, 
and in default of such proof shall be refused landing." 

Pursuant to law the Department of Labor has prescribed certain 
rules governing the admission of Chinese; among others a rule of 
procédure for those claiming the right to re-enter the United States 
as merchants previously domiciled in the United States as such. 
Subdivision 11 of rule 15 of such rules provides as follows: 

"(11) Proof of Mercantile Status. — Chinese applying for preinvestlgatlon 
under the terms of this rule, or for admission wlthout having taken advan- 
tage of the rule, on the ground of having been domiciled in the United States 
as merchants, shall be requlred to establish to a reasonable certainty that 
they are actually owners of the business claimed or members of the firm own- 
ing such business, with proofs of the amounts actually pald for their re- 
spective interests and the times at which such payments were made. In no 
case should the claim of mercantile status be allowed unless inspection of 
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the alleged mercantile establishment shows a bona flde capital and stock, 
the latter commensurate with the former and with the number of partners 
claimed." 

In the appellant's statement made to the officers of Imriiigration 
upon his arrivai at the port ^f, San Francisco in December, 1913, he' 
claimed to be a member of the business house of Kwong Mow Lan 
& Co., at No. 8 Pell street, in New York City. Thé papers were 
accordingly forwarded to the Commissioner of Immigration in New 
York City for an investigation of that claim. Inspector Sisson, in 
charge of the Immigration service in the New York office, reported 
the appellant's status as a merchant in New York City as follows: 

"Referrlng to your letter of the 2d instant. No. 13137%, I return herewith 
papers in the case of Chln Fong ex S. S. Persia, December 23, 1913, applying 
for admission at your port as a merchant and member of the firm of Kwong 
Mow Lan & Co., No. 8 Pell St, New ïork City: 

"In connection with this case would state that our records show that thls 
appllcant filed an application for a return certiflcate as a merchant and 
member of the above firm in this ofEce on December 9, 1911, and that the 
said application was given unfavorable considération by the Commissioner 
of Immigration at Seattle, Washington, under date of January 18, 1912, and 
I bave requested the Seattle office to forward to you the original record. 
In View of the fact, however, that while thls application was denied In Jan- 
uary, 1912, he did not départ from the United States until November 23, 1912, 
a further investigation bas been made covering this period, and attached to 
the record will be found in tripUcate the swom statement of Chin Fong, 
the manager of the flrm, together with those of the statutory witnesses, 
Messrs. Israël Brand and John L. Delmonte, both of whom are business men, 
and so far as thls office knows reputable. 

"Fi'om the esaminatlon of this appllcant conducted at your port It Is noted 
that he claims to hâve been flrst admltted to the United States in K. S. 32 
(1906) at Niagara Falls as a section 6 Canton merchant, and further that his 
certificate was lost at the time the firm of Yung Wah Tong was moving in 
the flfth or sixth month of S. T. 1 (1909) Irom No. 32 Mott St. to 33 Pell St 
Niagara Falls was not a port of entry for Chinese In K. S. 32 (1906) and 
consequently he could not hâve been admitted through that port. FUrther 
the firm of Quong Yuen Shlng & Co. bas occupied the premises at No. 32 
Mott St. for many years last past, as Is also the case with the flrm of Chong 
Lung & Co. at 33 Pell St. 

"By référence to the statement of thls appllcant made before thls office on 
January 3, 1912, whieh wIU form a part of the record to be forwarded to you 
by the Seattle ofl3ce, It will be noted that Chin Fong testlfled he was flrst ad- 
mitted to the United States in K. S. 22, llth month (Dec., 1896— January. 
1897), at Niagara Falls, upon a merchant paper which had been forwarded 
to him by the flrm of Young Wah Hong & Co., No. 33 Mott St., and that he 
continued in business with said firm for a period of about six years, which 
would be until 1902 or 1903, when the flrm went out of existence. 

"Kwong Mow Lan & Co. are engagea in manufacturing cigars at No. 8 
Pell St., where they also dispose of them at retail as well as Wholesale, and 
it Is believed to be a bona flde establishment" 

Upon this report, and other testimony taken by the Immigration 
officers in San Francisco, the Commissioner of Immigration at that 
port made the f ollowing finding and decree : 

"Findmg and Decree. — The appllcant applied for preinvestigatlon of his al- 
leged status as a merchant (form 431) in December, 1911, but his application 
was denied by the Seattle oflSce, and an appeal from that décision dismissed 
by the Bureau for the reason that it was satisfactorily shown at that time 
that the appllcant had frauduleutly secured bis original admission to tha 
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United States; It having been claimed by hlm that he entered tWs country 
at or near Niagara Falls, New York, In 1897, on 'merchant's papers' sent to 
hlm In China by the Toung Wah Hong Company at New York. It was flrst 
claimed by the appUeant In the présent case that he wàs admltted at Niagara 
Falls in 1906, but when confronted wlth hls prevlous testlmony he denled the 
last-mentloned statement, and relterated the year flrst mentloned as the date 
of hls original entry, and stated that he was then admltted as a section 6 
Canton merchant on papers secured by hlm In that clty. 

"Niagara Falls was not a port of entry for Chinese In 1906, and the ap- 
plicant haa not satisfactorily accounted for the prêtent tchereabouta of the 
papers on which he claima to hâve been admitted, so that it must be con- 
cluded that hla domicile in thia country icaa unlawful; and as the Bureau 
has sustained the action of the Seattle office in refuslng hls application for 
form 431, the applicant is denled admission and advlsed of bis rlght of ap- 
peal." 

An appeal from this décision was taken to the Secretary of Labor, 
who approved the décision of the Commissioner of Immigration. The 
finding of the Acting Secretary of Labor was as foUows : 

"Washington, March 6, 1914. 
"In re Case of Chin Fong. 

"I am satisfled that the action recommended by the Bureau is the correct 
one in this case. The original entry of this man was obtained by fraud. He 
cannot predicate any right whatever upon the basis of fraud. The fact that 
he has been permitted to remain in this country constitutes no waiver of 
the rlght to déport hlm, and the fact that the government has not heretofore 
affirmatlvely exerclsed the authorlty to déport hlm, while it amounts to ten- 
tative permission to remain hère, does not preclude or estop the government 
from exercising its authorlty to déport or deny admission at any time. A 
différent question would be presented were the facts such that it did not ap- 
pear that the allen's original entry was fraudulent No business he mlght 
engage in nor length of résidence hère can cure the fraud perpetrated by hlm 
In gaining admission in the flrst instance. 

"This case appears to be qulte fairly withln the Mack Fock décision, which, 
In my opinion, is correct. The recommendation that admission be denled is 
approved. 

"JBD/G. J. B. Dinsmore, Acting Secretary." 

The appellant thereupon applied to the District Court for a writ of 
habeas corpus, which was denied. Ex parte Chin Fong, 213 Fed. 
288. An appeal was then taken to the Suprême Court of the United 
States, upon the theory that the construction of the treaty of No- 
vember 17, 1880, was involved. The appeal was dismissed, on the 
ground that Chin Fong was seeking to re-enter the United States 
under' section 2 of the Act of November 3, 1893, and not under the 
treaty of 1880, and that— 

"Where the right of a person of Chinese descent to enter this country dé- 
pends, • * ♦ upon the statutes regulating Chinese immigration, and not 
upon the construction of provisions of treaties relating thereto, a direct ap- 
peal would not lie to the court under section 238 of the Judlcial Code [Comp. 
St §1215] from a judgment ûismissing a pétition for habeas corpus," Chin 
Fong V. Backus, 241 V. S. 1, 36 Sup. Ct. 490, 60 h. Ed. 859. 

By permission of the District Court, the appellant was then per- 
mitted to again file a pétition for a writ of habeas corpus, basing his 
claim for relief upon his alleged rights vested in him by the statute, 
and not upon rights previbusly supposed to flow from the treaty with 
China. 
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The appellant contends that he has met every requirement of the 
statute providing the terms and conditions upon which he, as a 
Chinese marchant, as described in section 2 of the act of November 3, 
1893 (28 Stat. 7), domiciled in the United States, is entitled to re- 
enter the United States; that is to say, he has estabUshed by the 
testimony of two crédible witnesses, other than Chinese, that he was 
a merchant and a member of the firm of Kwong Mow Lan & Co., No. 
8 Pell Street, in New York City; that such location was his fixed 
place of business for at least one year before his departure from the 
United States in November, 1912, and that during such year he was 
not engaged in the performance of any manual labor, except such as 
was necessary in the conduct of said business as a merchant; that 
he is being excluded for reasons not mentioned in the statute, or in 
any rule or régulation of the Department of Labor; that such ex- 
clusion is against the law, and is therefore an abuse of discrétion on 
the part of the Commissioner of Immigration. 

The évidence in the record fuUy supports the appellant's claim of 
a mercantile status in the United States prior to his departure there- 
from in 1912. The report of Inspecter Sisson is that — 

"Kwong Mow Lan & Co. are engaged in manufacturing cigars at No. 8 
Pell Street, where they also dispose o( them at retail as well as Wholesale, 
and it is believed to be a bona fide establishment." 

Referring to the findings and decree of the Commissioner of Im- 
migration at San Francisco, excluding the appellant, we find that the 
reason for such exclusion is, not that he was not a merchant, but 
that— 

"The applicant has not satlsfactorily accounted for the présent where- 
abouts of the papers on which he claims to hâve been admitted, so that it 
must be concluded that his domicile in this country was unlawful." 

The papers hère referred to by the Commissioner are the papers 
upon which the applicant claims to hâve been admitted into the Unit- 
ed States in 1896-1897, or 1906, and concerning which there was 
some mistake as to whether it was 1896-1897, or 19Û6. There is no 
finding and decree by the Commissioner as to whether the applicant 
was a merchant in New York City for at least one year before his 
departure for China in 1912, and there is no intimation or sugges- 
tion that he was not such a merchant. The Acting Secretary of 
Labor, in approving the décision of the Commissioner of Immigra- 
tion, did so upon the ground that "the original entry of this man was 
obtained by fraud"; but this was not the question submitted to the 
Commissioner of Immigration or to the Secretary of Labor for déci- 
sion. The question was not whether the applicant was legally ad- 
mitted in 1896-1897, or 1906. The question was whether he had 
been a merchant in the United States at least one year before his 
departure from the United States in 1912 (Chin Fong v. Backus, 241 
U. S. 1, 5, 36 Sup. Ct. 490, 60 L. Ed. 859), and upon that question 
the évidence was ail one way, establishing beyond controversy ail the 
facts required by the statute and the rule of the Department of 
Labor to the eflfect that he was such a merchant at No. 8 Pell street, 
New York; that it had been his fixed place of business for at least 
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orie yeâr before his departure from the United States; that the 
business in which his firm was engaged was thàt of manuf acturin^ 
cigaïs ; that the cigars were disposed of at rétail as well as whole- 
sale, and the establishment was bona fide; and the witnesses by 
which thèse facts were proven, other than Chinese, were business 
men, and so far as known to the inspecter were reputable men. This 
question so presented to the Commissioner of Immigration was not 
decided, either by the Commissioner or the Acting Secretary of 
Labor ; but they undertook to décide another question, namely, that 
the apphcant had f raudulently secured admission into the United 
States either in 1896-1897, or 1906, as a merchant defined in the treaty 
of 1880. 

The Suprême Court in this case (Chin Fong v. Backus, supra), re- 
ferring to the définition of a "merchant" as described in the treaty, 
points out that "it was the définition of the status acquired in China, 
not acqnired in the United States, and, having been acquired in 
China, gave access to the United States, and aftêr access freedom 
of movement as citizens of the most favored nations," and because 
the case as there (and hère) presented did not involve the status of 
Chin Fong as a merchant under the treaty, but did involve his status 
solely under the act of November 3, 1893 (28 Stat. 7), the court 
held that it had no jurisdiction of the appeal. 

The case of Ex parte Mack Fock, 207 Fed. 696, referred to by the 
Acting Secretary of Labor as an authority supporting his décision, is 
not in point. In that case the application was that of a Chinese per- 
son who claimed to be a returning native-born American of Chinese 
descent. In support of that claim he presented a paper purporting 
to be a certificate issued by Félix W. McGettrick, United States Com- 
missioner at St. Albans, in the district of Vermont, on the 12th of 
June, 1906, certifying that it had been adjudged by him that said 
Mack Fock had a lawful right to be and remain in the United States 
by reason of his being a citizen thereof. The question submitted to 
the Commissioner at Seattle was whether or not Mack Fock was a 
native-born American. Upon examination the Commissioner found 
that he was not, and that he was in fact born in China. The Com- 
missioner thereupon ordered his exclusion upon the précise issue 
presented by the applicant for admission. It may be contended that 
in the présent case the Commissioner of Immigration did in eflfect 
détermine the question at issue when he concluded that appellant's 
original entry into the United States was unlawful, and for that rea- 
son he was néver lawfully domiciled in this country, and that this 
conclusion is sufficient to overcome the spécifie finding that he was a 
merchant domiciled in this country for at least one year prior to his 
departure therefrom in 1912, and under that finding entitled to re- 
turn under the act of November 3, 1893. But whether Chin Fong's 
original entry into the United States under the treaty was or was 
not lawful was a différent question, not presented in this case (Chin 
Fong v. Backus, supra), and one to be determined in a déportation 
proceeding before a différent tribunal. See Act May 6, 1882, c. 126, 
§ 12, 22 Stat. 58, 61, as amended by Act July 5, 1884, c. 220, 23 
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Stat. 115, 117 (Comp. St. § 4299); Act Sept. 13, 1888, c. 1015, § 13, 
25 Stat. 476, 479 (Comp. St. § 4313); Act March 3, 1901, c. 845, § 3, 
31 Stat. 1093 (Comp. St. § 4334). 

Our conclusion is that the appellant has been denied admission for 
a reason other than that connected with his status as a marchant 
under the act of November 3, 1893, and for that reason the order of 
exclusion is void. 

The judgment of the District Court is reversed, with direction to 
discharge the appellant from custody. 



RtITHERFORD et al. v. UNITED STATES. 

(Circuit Court of Appeals, Second Circuit. May 14, 1919.) 

No. 239. 

Cbikinal Law <S=>657 — ^Tbial. 

In a prosecution against the leaders of a religions soclety, who it was 
charged had vlolated the Esplonage Act, where the government called 
meiiibers of the society and they proved unwilling wituesses, held, that 
the acts of the trial court in committing such witne.sse.s for contempt, on 
the theory that they were falslfying when they refused to answer ques- 
tions, but stated that they did not remember, etc., was under the circum- 
stanees so prejudieial to défendants that a new trial should be granted. 

Manton, Circuit Judge, dissenting. 

In Error to the District Court of the United States for the East- 
ern District of New York. 

Joseph F. Rutherford and others were convicted of violating Es- 
pionage Act June 15, 1917, tit. 1, §§ 3, 4, and they bring error. Re- 
versed and remanded. 

Sparks, Fuller & Stricker, of Brooklyn, N. Y., for plaintiflfs in error. 

James D. Bell.U. S. Atty., and Charles J. Buchner, Sp. Asst. U. S. 
Atty., both of Brooklyn, N. Y., and I. R. Oeland, Sp. Asst. Atty. Gen., 
of New York City. 

Before WARD, ROGERS, and MANTON, Circuit Judges. 

WARD, Circuit Judge. This is a writ of error to a judgment of 
conviction of the défendants, eight in number, indicted for violation 
of sections 3 and 4, title 1, of the Espionage Act of June 15, 1917 (40 
Stat. 219, c. 30 [Comp. St. 1918, §§ 10212c, 10212d]). Seven of the 
défendants were sentenced to terms of 20 years and the eighth to a 
term of 10 years in the fédéral penitentiary at Atlanta, Ga. The de- 
fendants are members of religious organizations known as the Inter- 
national Bible Students' Association, the People's Pulpit Association, 
and the Watch Tower Bible & Tract Society, ail representing a form 
of religious doctrine preached from 1870 down to the time of his 
death in 1916, by a person known as Pastor Russell. One of thèse doc- 
trines is an absolute prohibition of the killing of human beings, and 
so of taking any part at ail in war. Tht trial continued from June 5 

^=>For otber cases see same toplc à KKY-NUMBER in ail Key-Numbered Dlgests & luâeies 
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to June 20, 1918. We think there was sufficlent évidence upon which 
to submit the case to the jury, and that none of the errors assigned is 
ground for reversai, except in respect to the matters novir to be consid- 
ered. 

The government called three witnesses, ail members of the Interna- 
nonal Bible Students' Association, Mrs. Mabel Campbell, Mrs. Agnes 
Hudgings, and William F. Hudgings. They were not willing witnesses, 
and the court properly allowed the government great latitude in ex- 
amining them. Mrs. Campbell ref used to swear that the carbon copy 
of a letter submitted to her had been written by her from the dicta- 
tion of the défendant Van Amburgh. At the conclusion of the 
examination in chief the court said : 

"The court suggests that if the défendants désire to cross-examine this 
witness that you reeall her later. This witness is not discharged, but will 
remain in attendance. We will take soine other witness for tlie présent" 

This was, as he subsequently said, to give her an opportunity of tak- 
ing advice as to her testimony before being recalled for cross-exami- 
nation. She never was so recalled. 

Mrs. Hudgings was called with référence to a letter with a rubber 
stamp signature, J. F. Rutherford, one of the défendants: 

"Q. I hand you Exhlbit 11 and ask you If you Identify that rubber stamp 
there as slmilar to the one that Mr. Kutherford used? A. No, I wouidn't 
identify that stamp. 

"Q. Is there anythlng peculiar about that? A. I don't understand you. 

"Q. Anything peculiar about that rubber stamp there? A. It is the same 
as ail rubber stamps, as far as I know. 

"Q. What did he hâve on the rubber stamp that you knew that he usedî 
A. 'J. F. Rutherford.' 

"Q. Was it the same as that flndicating) ? A. I think so. 

"Q. Txioks like that? A. Some. 

"Q. You hâve seen hlm use it frequently? A. Yes, sir. 

"Q. How often? A. Couldn't say. 

"Q. Do you see any différence between that and the one that you had seen 
him use? A. I hâve not pald such particular attention to it that I would 
specify. 

"Q. I ask you, could you see any différence between that and the one you 
hâve seen him use? A. I couldn't answer that question. 

"The Court: The court is inclined to think you can, and you must answer 
It. The question is if you can see any différence, and you must answer that 
question. 

"The Witness: Tour honor, I might say — 

"The Court: I might say to you, Mrs. Hudgings, that we must hâve fuU, 
true, direct answers to ail thèse questions that are asked you which the court 
décides are proper. Your answers thus far hâve seemed to be evasive. 

"Mr. E\iller: I except to thèse remarks of the court on behalf of each of 
the défendants. 

"Mr. Sparks: I ask that the witness be permitted to make the statement 
that was called eut by the court in View of the characterizatlon of the court's 
question to her. I ask that she be permitted to make her statement for the 
record. 

"The Court: She may make any statement she desires to. 

"The Witness: I was about to say that I gave an oath that I would tell 
the truth and the whole truth as nearly as I was able to, and that I would 
not identify the stamp for the reason that I could not; that I did not know 
the ;stamp plalnly enough so I could identify it, and therefore do not wish to 
give false testimony. 
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"The Court: Thls second witness seems to be taking an attitude that the 
court pan't riermit to continue. New, tlie court bas great power as to coin- 
pelling a witness to answer, and answer directly, and bas much power in 
case a witness is evasive in answering. Tbls Is rather extraordinary, and in 
the case of the other witness I had her withdraw, thinking that likely counsel 
for the défense would advise her, or some one else. Now, the question hère 
Is not for you to identify this stamp ; the question was If it looked lilce the 
one you saw tbis person use. Ask the witness whether she was tbe one that 
used the stamp in stamping letters. 

"Mr. Sparks: I take exception to the court's remarks and tbe gênerai 
character of it as tending to make the witness say something wliich she has 
already stated she could not do. I take also exception to that part of the 
court's remarks in which he says that he suggested that the previous witness 
might be withdrawn in order that counsel for tbe défense or some one else 
might advise her, not knowing wbat counsel could advise ber to do in View 
of her testimony, and in view of the position of counsel for the défendants, 
that the witness could not possibly answer tbe questions that were propound- 
ed to ber by the court and counsel. 

"The Court: Tbe court is very much Inclined to believe that the former 
witness could answer the questions, and that the answers that she was giving 
were not true answers, and, wbile I would not deal with ber bastily, I became 
convinced, if that was the case, I should deal with the witness for «ontempt of 
court, and perhaps in other directions, because that would be the plain duty 
of tbe court under such circumstances. 

"Mr. Sparks: We take exception to those last remarks of the court, and 
In view of them we ask for the court to déclare a mlstrial and tbe witb- 
drawal of a juror. 

"The Court: The motion wlU be denied, and an exception will be noted on 
behalf of tbe défendants." 

After some further testimony the court said: 

"We will take a recess bere for a few moments, and I ask the witness to 
examine that letter very carefully with respect to the paragraph and punctua- 
tion, the position of tbe typewriter worked on tbe paper, the width of the 
margins on each side, and tbe place where the typewriting work commences 
at the top and the place where there is space left at tbe bottom, where you- 
start your second page there, and take what time you need, and then the 
court will argue, upon coming in hère, whether you wrote that letter or not. 
Now, take it to tbe light in a side room by yourself ; the court will furnish 
that, and take what time you want. We will take a little reoess while you 
are doing that. (Short recess.)" 

After recess : 

"The Court: Gentlemen of the Jury, the court was of the opinion that 
this witness wrote the letter that it had asked her to examine; that Is, 
wrote it ail on the typewriter. On going out counsel on botb sides advised me 
that she did not write the letter, and tbe court was not justifled in asking 
her to examine It In that view of tbe situation. So, gentlemen, please draw 
no unfavorable inference by reason of tbis error tbe court made. Counsel 
was merely inquiring as to the stamp, and I assumed she was the stenogra- 
pber that wrote tbe whole letter, so it was tbe court's error. 

"By Mr. Oeland: Q. After you bave examined the stamp, what is your 
best judgment as to whether or not that is one of the stamps used by Mr. 
Rutherford? 

"Mr. Sparks: I objeet to the form of the question; I object to best judg- 
ment. A conviction of the défendants cannot be based upon tbe witness' 
best judgment as to any particular fact — 

"Q. What do you say, after careful examination, whether tbis was one of 
the stamps that were used? A. In ail good conscience I could not say if that 
was one of tbe stamps that we used. 

"Q. Would you say it was not? A. I would not. 
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"By the Court: Q. What do you most thlnk about It? 
"Mr. Sparks: I object to it, as to form. (Objection overruled. Exception.) 
"The Wltness: I could not answer the question. 

"Q. What are you most incllned to think about it? A. I cannot draw any 
conclusion conscientlously." 

The government sought in the case of the witness WiUiam F. Hudg- 
ings to prove by him the signatures of the défendants Van Amburgh 
and MacMillan. He was asked : 

"Direct examina tion by Mr. Oeland: 

"Q. Do you know the signature of Mr. Van Amburgh? A. I hâve seen It 
many times. 

"Q. Do you know the signature of MacMillan? A. I hâve seen It also. 

"The Court: Hâve you seen him vsrrite? 

"The Witness: I won't say I hâve seen him wrlte. 

"The Court: What Is your best recollection as to whether you hâve seen 
him Write? 

"The Witness: I think I hâve never seen him wrlte. 

"The Court: Well, wrlte anything — the signature or not? 

"The Witness: I hâve not watched that. 

"The Court: I dld not ask you whether you ever eaw them write; I 
want an answer yes or no. 

"The Witness: I sald 'No.' 

"Q. Hâve you seen letters that they hâve signed and handed outî A. I 
hâve seen checks they hâve signed themselves, but not letters. 

"Q. You hâve seen checks they signed? A. Tes, sir. 

"Q. Is that rlght? A. Yes, sir. 

"The Court: You bave been there how many yearsî 

"The Witness: About nlne years. 

"The Court: Continuously? 

"The Witness: Yes, sir. 

"The Court: And both thèse gentlemen hâve been there in that place of 
business nlne years? 

"The Witness: Almost continuously; yes, sir. 
' "The Court:, And you tell us that you hâve never seen either of them 
Write with a pen or pencil; never seen them in the act of writlng? 

"The Witness: No, sir; I never stood over their shoulder. 

"The Court: I did not ask you where you stood. I asked, durlng that nlne 
years, you tell us whether, upon your oath, that you never say either of 
thèse gentlemen in the act of writlng. That is what the court asks you, sir. 

"The Witness: I do not remember that I ever saw either of thèse gentle- 
men in the act of writlng. 

"The Court: What is your best recollection whether you ever did or not? 

"The Witness: That is my best recollection. 

"The Court: Tell us how your workshops, or your différent places where 
you do your work, are loeated; how often are you in one another's présence? 

"The Witness: I am very llttle in Mr. Van Amburgh's présence. His of- 
fice is separated by a partition. I am more frequently in Mr. MacMillan's 
présence, but not to see him do any writlng. 

"The Court: And when you were In his présence, Is he at bis desli doing 
his work? 

"The Witness: Part of the time. 

"The Court: And during that en tire nlne years you never happened to see 
him in the açt of writing? 

"The Wltness: Not that I can now recall. That is my best recollection. 

"Q. I hand you Exhiblt 31 for identiflcation and ask you if at any time — I 
wlll ask you if that is a fac simile, a mimeograph copy of the signatures of 
MacMillan and Van Amburgh? A. It looks very much like it. * * * 

"Q. Looking at the mimeograph signature there, what is your best opinion 
as to whether or not that is MacMillan's signature? A. It looks very much 
like Mr. MaclMillan's signature. 
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"Q. What îs your best opinion? A. That would be my best opinion, but I 
might be mlstaken. 

"Mr. Sparks: I ask the court, in vlew of the fact that we hâve sat silent 
hère under thls examination of thls witness, that it Is no part of counsel's 
duty to suggest to any witness under examination, under the latitude that 
your honor allowed the government to cross-examlne, to suggest or make any 
objections under the circumstances, and that his failure to reeollect shall in 
no wise be taken as against — that they shall assume no hostile attitude as 
against the défendants for that reason. 

"The Court: The requested Instruction is denied. 

"Mr. Sparks: Exception. 

"The Court: I do not propose to stop and instruct thls jury every two min- 
utes, and at the request of the court I thlnk that counsel for the government 
should ask this witness more about the opportunities and probabilities ol 
his seeing this person write. It is a very extraordinary situation hère. Verj 
extraordlnary testlmony. It is very Improbable. * • * 

"The Court: Now, Mr. Witness, you do not mean that you hâve seen him 
Write his signature? Hâve you ever seen him in the act of writing with a 
pen, pencil, or wha lever the writing may be, or the signing of his naine or 
writing anything else, writing in a book on any kind of book or paper or 
other material? Now, the question is whether you hâve ever seen him in the 
act of writing, not how much or how little, but whether you hâve ever seen 
him in the act of 'tvrlting. That is the question this court wants you to an- 
swer. 

"The Witness: I cannot answer 'Tes,' unless I knew it was a correct an- 
swer, Therefore I cannot answer 'Tes' to that question. 

"The Court: Did you know him before you went there to work? 

"The Witness: No, sir. 

"The Court: So your acquaintance extends for a period of nlne years? 

"The Witness: Tes, sir. 

"The Court: Did you go away on trlps with him? 

"The Witness: No, sir; not with him, 

"The Court: Or in his company? 

"The Witness: No, sir ; that has probably occurred durlng the nlne years. 

"The Court: Been at hôtels together? 

"The Witness: During conventions I" think that has occurred. 

"The Court: Why do you say 'thlnk'; don't you remember about that? 

"The Witness: I do not recall that I hâve ever put up at hôtels with Mr. 
Van Amburgh, but I would not say that I hâve not, because we hâve many 
conventions. » * * 

"Q. Where was his desic with référence to your desk? A. It was in the 
same office, not a great distance apart. 

"The Court: The same room? 

"The Witness: Yes, sir. 

"The Court: Tour desk is in the same room his desk Is in? 

"The Witness: It is a very large room, about 20 or 30 desks. 

"The Court: It is not so large but that you could see across it? 

"The Witness: No, sir. 

"Q. How far was your desk away from MacMillan'sî A. About 10 feet, I 
thlnk. 

"Q. Anything intervenlng between you and MacMillan? A. No, sir. 

"Q. Ton could see him sitting at his desk? A. My desk for the greater 
part has been with my back to Mr. MacMillan's desk, but récent! y it has been 
turned so it is alongside; that Is, my side is toward Mr. MacMillan's desk, 
a little in front 

"Q. How far away from him? A. About 10 feet. 

"Q. And you hâve been there within 10 feet of him for a year and a half ? 
A. I guess it is about that long. 

"Q. And you hâve never seen him writing with his pen? 

"The Court (interposed) : Or pencil? 

"The Witness: I cannot say that I can recall that I hâve ever seen him 
In the act of writing. I would not say I hâve not, but I would not say that 
I hâve. 
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"The Court (addresslng the clerk): Hâve you any forms hère commltting 
a witness for contempt? Well, you direct the clerk to get up the commitment 
papers. Thls witness Is going to be commltted for contempt of court. The 
court Is thoroughly satlsfled, Mr. Witness, that you are testifylng falsely 
when you say that you cannot recall of ever seeing Mr. MacMillan wrlte, and 
thls has happened several times during this trial with other wltnesses, es- 
pecially with your wife. I belleve — Is that rlght, Mr. Judge Oelandî 

"Mr. Oeland: Yes; she was one of the wltnesses. 

"The Court: And It becomes the plain duty of the court to commit you 
to jall, sir, for contempt, and, before dolng so, I thlnk It Is the duty of the 
court to explain to you that the answer, 'I do not remember of ever having 
seen hlm wrlte,' Is Just as false, is just as mueh a contempt of court, if you 
hâve seen hlm wrlte, as it would be for you to say that you had never seen 
hlm Write, wlthout using the expression, 'I do not remember.' Now, we will 
adjourn hère for a few moments. Thé court désires you to hâve every op- 
portunlty to correct your answers if you so désire to do so, and the court sug- 
gests that it would be very proper for you to talk with a lawyer about the 
situation. Counsel for the défense or counsel for the government or any one 
else you may désire to, bût I am not going to allow you to obstruct the course 
of justice hère, and if this nation has delegated power enough to this court, 
and I am very sure it has, to deal with you in the manner- proposed, I am 
going to do It. Now, a good œany times a lay witness cornes into court with 
the notion that, if they say they do not rememlier, that is a complète answer. 
I désire to Inform you that that is not a complète answer, when the fact is 
that you do remember, or the fact is that you could not fall to remember. 
Now, we will take a recess for about 10 minutes. 

"The Witness: Would it be proper for me to make a statemeqt? 

"The Court: Tou may make a statement, but it would be more prudent, 
I thlnk, after you confer with some one, because you evldently hâve a wrong 
notion of this situation. Now, It Is the duty of the court to be indulgent with 
you, and eonsiderate with you, and give you every opportunlty to do right. 
I would not like to hâve you, or any one else, thlnk for a moment that that 
course will not be taken up. Tou see the situation is a very remarkable one, 
Mr. Witness, in having a desk in the same room with a man for so long, and 
transactlng so much business with him, and belng présent when so much 
business has been transacted by him. The answer that you do not remember 
of ever seeing him write would be, in the opinion of the court. Impossible, 
and when I say 'impossible,' that is a strong word; but the situation is so 
remarkable that I feel very sure that I am justifled in that. Now, you are 
the third witness who has taken thls course. Is it the fourth witness, Mr. 
District Attorney? 

"Mr. Oeland: This is the third witness, your honor, and the Italian wit- 
ness. 

"The Court: Well, the Italian witness is not very well to be classed with 
him, I think. 

"Mr. Oeland: No; 1 should not stick to it. 

"The Court: And the court has sat hère several days llstenlng to this, and 
it becomes the plain duty of the court to commit you for con1:empt and deal 
with you otherwise. if necessary. 

"Mr. Sparks: Before the recess I would llke to make an objection. 

"The Court: Yes; but thls is deallng with the witness. 

"Mr. Sparks: I understand, but I bave the right at any stage of the case 
to make a motion such as I am going to make. 

"The Court: Well, we will hear you. 

"Mr. Sparks: In view of the fact that this has occurred at least three 
times during the trial of this case, and the court has expressed its opinion 
as to the trutlifulness of the wltnesses, the witness in each case claiming 
that they or she were doing the best they could to answer the questions put 
to them, in view of the fact that they could not state and answer the question 
from thelr own knowledge, and in view of the fact that the court has wlth- 
out any doubt indicated to the Jury this witness was telling an untruth, and 
in each case telling them that unless they modify thelr testimony after an 
adjournment, I feel that thèse varions occurrences hâve resulted in great 
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préjudice to the défendants, and cannot help but affect the Jury In thelr dé- 
libérations upon thls case, when It finally goes to them, especlally in view of 
the fact tliat thèse three witnesses are members of the same organization, 
that that will hâve Its effect unconsciously, and there is nothing that the 
court can say to them, in view of thèse various occasions, whlch will eradi- 
cate this impression from their minds. I also object upon the ground that 
thèse witnesses hâve been called by the government Itself, and the govemment 
is in no lietter position to impeach their own witnesses than any piaintiff or 
party in any civil suit, and this irapeaching of the witness by the government 
is contrary to ail the known rules of procédure on the question of împeach- 
ment, and we respectfully ask, In view of ail the facts, to withdraw a juror. 

"The Court: To what? 

"Mr. Sparks: To withdraw a juror. 

"The Court: Well, the motion Is denled. 

"Mr. Sparks: I take an exception. 

"The Court: And In denying the motion the court desires to say that this 
Is not an extraordinary procédure in the least Nothing has been done to 
violate the rules as to impeachment of witnesses. The court has a right to 
express its opinion in the circumstances of the présent situation. If the 
court fails to do so, it would not do its duty. The court has even a right to 
express its opinion as to the way the verdict should go in a case in this court. 
I never exercised that right, and if the course suggested by counsel for the 
défendants was the proper course to pursue, then in any trial the government 
could be defeated, or In civil suit a plaintiff or défendant might be defeated 
in his case or In hls défense, because a witness cornes In and says 'I do not 
remember,' would be unable to proeeed and complète the trial of any case. 
That would be glving a witness or witnesses the power to stop ail proceedings 
In court. And as is said in this motion, gentlemen, as to prejudiclng you 
agalnst the défendants, there Is no évidence In the case that any of thèse 
défendants are respousible for this witness' testimony. There is no évidence 
in the case to justify you In drawing the inferenee that any of thèse défend- 
ants are responsible for the attitude taken by the witness, so you should not 
draw any inferenee a'gainst the défendants. The young man on the stand is 
a witness called by the govemment. Whatever their relations may be, as ap- 
pears by the testimony, would not warrant the court or the jury In charging 
this up, so to speak, to the défendants, or any of them; so you should be very 
careful not to let the eonduct and the testimony of the witness in the respect 
indieated work any harm against any of the défendants. Now, before we 
take our recess, Judge Oeland, I wish you would ask him how long they hâve 
had their desks in the same room. I understood him to say one time more 
than a year and a half. 

"Mr. Oeland: That is the way I understood him. 

"The Court: I understood him another time to say a year and a half. 

"Mr. Sparks: Nothing in the court's remark in référence to my motion 
can be deemed by me to hâve cured the situation which I assume to exlst, 

"The Court: Not in the least. The motion is denied, and what the court 
said is in explanatlon of the ruling it made in denying the motion. 

"By Mr. Oeland: Q. How long hâve you been withln 10 feet — your desk 
being within 10 feet of Mr. MacMillan? A. About a year and a half. 

"The Court: How long has your desk been in the same room with Mr. 
MacMillan? 

"The Witness: About a year and a half. 

"The Court: Before this year and a half, did you occupy différent rooms 
or workshops? 

"The Witness: He was not there; he had no desk. 

"The Court: What kind of a desk do you work at, whether roU top or 
flat top? 

"The Witness: EoU top. 

"The Court: And what kind of a desk does Mr. MacMillan work at, wheth- 
er roll top or flat top. 

"The Witness: Roll top when he is there. 

"The Court. I did not ask you when he was there. Art there any other . 
desks in this room? 
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"The Wltness: Tes, sir; about 80. 

"The Court: About 30 desks? 

"The Wltness: Yes, sir. * * « 

"The Court: Well, you hâve been away attendlng thèse meetings and con- 
ventions; hâve yôu dined wlth hlm? 

"The Wltness: On some occasions. 

"The Court: In a dinlng car? 

"The Wltness: No; I do net think we hâve been In a dinlng car together. 

"The Court: In hôtels? 

"The Wltness: I thlnk we hâve been In a hôtel together, but not In the 
same room. 

"The Court: Never dined wlth hlm In a hôtel on the European plan, In a 
restaurant where you maUe out — or a rallway dinlng car where you make 
eut — a schedule of the thlngs to be served. Dld you see hlm wrlteî 

"The Wltness: I think not. 

"The Court: Does he carry a little pocket mémorandum book? 

"The Wltness: I could not say. 

"The Court: Dld you ever see hlm wrlte In thatî 

"The Wltness: I do not know that he carries one. 

"The Court: You cannot tell about that? 

"The Wltness: No, sir. 

"The Court: Tell the court whether you care to take any further tlme on 
thls matter, do you? 

"The Wltness: My tlme Is your tlme. 

"The Court: I suggest that you might confer wlth counsel. 

"The Wltness: No, sir;my answers wlU be exactly as they hâve been. 

"The Court: Very well. You are adjudged to be In contempt of thls court 
and you are ordered to be eommltted to jall forthwlth. Mr. Clark, you pré- 
pare the commltments. You are In the custody of the marshal from now on. 
And you may call the next wltness." 

Subsequently the court said: 

"The Court: Well, gentlemen of the jury, I should say the action of the 
court In thls regard should not be consldered by you. You should draw no 
Inference agalnst thèse défendants, because there is no évidence in the case 
warrantlng It at the présent time, and you wlU glve attention, Mr. Reporter, 
to transcrlblng thls testlmony. In order that It may be used thls afternoon. 
We wlU stop hère for about 10 minutes in order that we may obtaln another 
reporter. 

"Mr. Sparks: WlU your honor hâve an exception noted for ail of thèse 
défendants? 

"The Court: Certainly. AU of thèse défendants, so far as they are enti- 
tled to an exception to thls proceeding agalnst the wltness, and not agalnst 
the défendant." 

June 11, 1918, the witness was committed for contempt, ,and re- 
mained in prison until April 14, 1919, when he was discharged by the 
United States Suprême Court upon a writ of habeas corpus on the 
ground that his testimony, even if false, did not obstruct the court in 
the performance of its judicial duties. In re Hudgings, April 14, 
1919. Mr. Justice White said: 

"Testlng the power to make the commltment whlch Is under considération 
In thls case by the princlples thus stated, we are of opinion that the commlt- 
ment was vold for excess of power — a conclusion irreslstibly foUowlng from 
the fact that the punlshment was imposed for the supposed perjury alone, 

■ wlthout référence to any clrcumstanee or condition glvlng to it an obstructive 
effeet. Indeed, when the provision of the commitment directlng that the 
punlshment should continue to be enforced untU the contempt — that is, the 
perjury — was purged, the impression necessarlly arises that It was assumed 

' that the power existed to hold the wltness in confinement under the punlsh- 
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ment untll he consented to give a character of testlmony which in the opinion 
of the court would net be perjured. 

"In View of the nature of the case, of the relation whieh the question which 
it involves bears generally to the power and duty of courts in the perform- 
ance of their functions, of the dangeroiis effect on the liberty of the citizen 
when called upon as a wltness in a court which might resuit if the erroneous 
doctrine upon which the order under review was based were not promptly 
corrected, we are of opinion that the case is an exception to the gênerai rules 
of procédure to which we hâve at the outset referred, and therefore that our 
duty exacts that we finally dispose of the questions in the proceeding for 
habeas corpus which is before us. It Is therefore ordered that the petltioner 
be discharged." 

We think that the attitude of the court in regard to the testimony 
of thèse three witnesses and the action it took in the présence of the 
jury in the case of the witness William F. Hudgings was most preju- 
dicial to the défendants. It was very likely to intimidate witnesses 
subsequently called, to préjudice the jurors against the défendants, and 
tomake them think that the court was satisfied of the défendants' guilt. 
What a judge may say to the contrary on such an occasion will not 
necessarily prevent such conséquences. It is not enough to justify a 
conviction that the défendant be guilty. He has a right to be tried in 
accordance with the rules of law. The défendants in this case did not 
hâve the temperate and impartial trial to which they were entitled, and 
for that reason the judgment is reversed. 

MANTON, Circuit Judge. I dissent. As stated in the prevaihng 
opinion, the plaintiffs in error (hereinafter called the défendants) were 
officers or employés of the Watch Tower Bible & Tract Society, the 
People's Pulpit Association, and the International Bible Students' As- 
sociation, corporations under which, it is alleged, they were engaged in 
foUowing a religions belief . While our country was at war, and before 
the armistice was signed, the défendants were tried and convicted on 
an indictment containing the four following counts: 

First Count. A conspiracy to cause insubordination, etc., in the mil- 
itary and naval forces of the United States. 

Second Count. A conspiracy to obstruct the recruiting and enlist- 
ment service of the United States. 

Third Count. An attempt to cause insubordination, etc., in the mili- 
tary and naval forces of the United States. 

Fourth Count. Obstructing the recruitirig and enlistment service of 
the United States, etc. 

The offenses charged were committed between June 16, 1917, and 
May 6, 1918. The corporations, acting through their officers arid 
employés, who were indicted, between June 30, 1917, and March, 1918, 
caused to be published 850,000 copies of a book called "The Finished 
Mystery." Thèse copies were distributed in large numbers in the army 
camps of the United States, and many hundreds of thousands of copies 
were distributed throughout the United States and Canada. The book 
purported to be an interprétation of the Book of Révélations and the 
Book of Ezekiel. The book has taken the shape of a small bible or 
prayer book. The first half is devoted to many quotations, with inter- 
prétations, f rom the Scriptures. Then, in about the center of the book. 
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are found writings, placed there in a very insinuatîve manner, of which 
the f ollowing extracts are a type : 

"Stanaing opposite to those Satan has placed three great untruths, human 
Immorality, the Antichrist and a certain delusion which is best described by 
the Word Patriotism, but which is in reality murder, the spirit of the very 
Devll. • • * tJnder the guise of Patriotism the civil governments of 
earth demand of peace-loving men the sacrifice of themselves and their loved 
ones and the butchery of their fellows, and bail it as a duty demanded bj 
the laws of heaven." Page 247. 

"If you say that this war is a last resort in a situation which every other 

• metiiod, patiently tried, has failed to meet, I must answer that this is iiot 

true — that other ways and means of action, tried by expérience and justified 

by success, hâve been laid before the administration and wlllfully rejected. 

" 'In its ultimate causes, this war is the natural product of our unchristian 
civilization.' * * * There is not a question raised, an issue Involved, a 
cause at stake, which is worth the life of one blue-jacket on the sea or one 
khaki-coat in the trenches." Page 251. 

At about this stage, the fertile mind of the reader would be very 
much interested, if sanctimonious at ail. At this stage, he is supplied 
this food of poison for his patriotism and loyalty to his country. Un- 
der the mockery of religion or religions teaching, I can conceive of no 
worse thrust at America and at America's needs, at the time of the pub- 
lication of this book, than that which was published in this book by the 
défendants. We in America ail accord to men of ail religions faiths 
the right to an honest and faithful belief in their creed and the prac- 
tice of it accordingly, but that the défendants' efforts were intentional 
and for the desired purpose is apparent f rom a mère récital of some of 
the happenings during this period. 

The défendant Rutherford wrote on July 17, 1917, referring to The 
Finished Mystery: 

"It seemed good to the Lord to hâve the seventh volume prepared. • * * 
When the time came for publishing this work we were in the mldst of much 
opposition, and knowing that to consult the opposers would hinder the pub- 
lishing of the volume, I took eounsel wlth Brothers Van Amburgh, MacMlUan, 
Martin, and Hudgings of the office force." 

The book was paid for out of the funds of the corporation with 
which the défendants were associated and which they managed. The 
efïect of the book upon the drafted men is exemplified by some of 
thèse circumstances. As instances: 

One Dutchess, formerly a National Guardsman, sold a copy of the 
book to one Sisson of Binghamton, N. Y. The latter claimed exemp- 
tion later before the local board as a conscientious objector and was 
aided in this by the défendant Van Amburgh. 

One Insberg was drafted and sent to Camp Devens in October, 1917. 
After purchasing the book, he refused to perform any miUtary duty. 
He later bought a dozen volumes of the book and put them in the H- 
brary of the Young Men's Christian Association at Camp Devens. 
Later he deserted. 

One De Cecca was drafted, sent to Camp Devens, took a copy of the 
book with him, and then refused to work in camp. 

One Niciti was drafted, sent to Camp Devens, got 30 copies of the 
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book, distributed them in camp. After he put on his uniform, he took 
it off and refused to do any work in camp. 

One Andersen was drafted and sent to Camp Upton. After reading 
the book, he deserted, came to the Tabernacle (défendants' establish- 
ment), and while there an army ofïicer was looking for him. He saw 
the officer ; used the fire escape as a means of escaping f rom the build- 
ing. 

The record is replète with évidence indicating the défendants' ac- 
tive advising men subject to the draft to claim their exemption and to 
refuse to perform any duty in camp if they were drafted. 

A pamphlet was later published, called the Bible Students' Monthly, 
and this by the Watch Tower Bible & Tract Society. An article therein 
was as follows: 

"Toung man, the lowest alm of your llfe is to be a good soldier. A good 
soldier never tries to distlnguish right from wrong. * • * A good sol- 
dier is a bllnd, heartless, souUess, murderous machine. He is not a man; he 
Is not even a brute, for brutes only klll in self-defense. • * * No man can 
fall lower than a soldier. It is a depth beneath which we cannot go." 

Ten thousand copies of this monthly containing this quotation were 
reprinted in October, 1917, and paid for by défendants in the name of 
the Watch Tower Bible & Tract Society. 

The guilt of the défendants is plain, and I do not understand that 
the majority of the court are of the opinion that the facts did not war- 
rant this conclusion of the jury. 

But this judgment is to be reversed because of the alleged adverse 
attitude of the court in regard to the testimony of three witnesses, Mrs. 
Mabel Campbell, Mrs. Agnes Hudgings, and William F. Hudgings, and 
the action taken by the court in the présence of the jury in the case of 
the witness Hudgings in committing him for contempt of court, saying 
it was so prejudicial to the défendants that it could not be cured by the 
many words of caution expressed by the trial judge. 

In order to establish its case, the government found it necessary to 
call as witnesses employés and others who were attached to and as- 
sociated with the défendant corporations. Mrs. Mabel Campbell was 
a stenographer for the défendants. She had written letters, carbon 
copies of which were taken from the défendants by a search warrant. 
She identified initiais on the letters, and was placed on the witness 
stand to identify the letters. She refused to identify the letters. The 
court was apparently of the opinion that she was not telling the truth, 
and from the récital of what took place, as this record discloses, the 
court was undoubtedly correct in this conclusion. 

Agnes Hudgings, also a stenographer, wrote certain letters to which 
she attached initiais which she used in her course of business conduct 
in writing such letters ; letters indicating the initiais of the person who 
dictated the letter. She was the wife of one of the officers of the as- 
sociation. She refused to identify the letters, and the court, having 
reached the conclusion that she was not telling the truth, did not hes- 
itate to tell her that she was evading and fencing, and not frank and 
truthful. Whatever was said by the court in his questions was at once 
258 F.— 55 



866 25S FEDERAL REPORTER 

followed by directing the jury not to permit it to préjudice any one ; 
that it should not reflect against the défendants or the government, for 
nothing appeared, he said, indicating that the défendants or the de- 
fendants' counsel were responsible for the attitude taken by the wit- 
nesses, the two stenographers. 

Hudgings was called as a witness to identify the handwriting of one 
of the defeindants, MacMillan. He was in close association in the same 
office, sitting y/ithin 10 feet of the desk occupied by MacMillan for 
two years, and declared that he could not identify the handwriting of 
either MacMillan or Van Amburgh. 

At this stage of the trial, the conduct of the witnesses who were 
called, and who were associated with the défendants, became so pal- 
pable that the court properly told the witness he was not telling the 
truth. He ordered him committed for contempt of court. At once 
the court instructed the jury: 

"There Is no évidence In the case to justlfy you In drawlng the inference 
that any of the défendants are responsible for the attitude taken by the 
witness, so that you should not draw any inference against the défendants." 

The right to commit for contempt of court, or to summarily cause 
tiie arrest of a witness for perjury, is well recognized and approved 
by our courts. Of course, there must be facts justifying the contempt 
proceedings. This rule was recently laid down in Re Hudgings, 249 
U. S. 378, 39 Sup. Ct. 337, 63 L. Ed. 656, decided April 14, 1919, by 
the Suprême Court of the United States. In this récent décision of 
the Suprême Courte the power to commit for contempt, when the cir- 
cumstances warranted it, was recognized; but it was held that in the 
particular instance of Hudgings the circumstances did not warrant his 
commitment. 

Throughout,the trial, the court constantly protected the défendants' 
rights by fréquent caution, and in many instances he asked the jury 
not to be prejudicèd because of occurrences which took place duringf 
the course of the trial, which the court felt might in some way préju- 
dice the défendants. And again, in the charge tO; the jury, the court 
left with the jury the statement that he had no opinion as to the facts, 
and that the facts were for the jury solely, and that no unfavorable 
inf erences should be drawn by reason of any statement made by the 
court, nor should they be influenced by anything that occurred during 
the course of the trial. The rule has long been established that the trial 
judge of the District Court has wide latitude in the conduct of a trial ; 
he may even comment upon the weight of évidence ; so, too, he may 
comment upon the conduct of the witnesses and of counsel. Simmons 
V., United States, 142 U. S- 148, 12 Sup. Ct. 171, 35 L. Ed. 968; 
Vicksburgh, etc., Co. v. Putnam, 118 U. S. 545, 7 Sup. Ct. 118, 30 
L. Ed. 299; Lovejoy v. United States, 128 U. S. 171, 9 Sup. Ct. 57, 
32 L. Ed., 389; Breese v. United States, 106 Fed. 680,. 45 C. C. A. 
535; Smith v. United States, 157 Fed. 721, 85 C. C. A. 353. 

Indeed, it is my opinipip that the learned District Judge was most 
patient and cpnsiderate pï the defendapts' rights. His considération Of 
défendants' counsel, who in their zeal to protect their clients' interest 
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many tinjes ovepstepped the bounds of due respect tothe.digHijiy of the 
court, was magnanimous and kindly. 

I see . no error warranting a reversai of this conviction in the con- 
duct of the trial judge, and in my opinion the judgment should be 
affirmed. 



HICKSON V. UNITED STATES. 

(Circuit Court of Appeals, Fourth Circuit. May 5, 1919.) 

No. 1709. 

1. WAB <&=54 ESPIONAGE ACT— iNDICTilENT POB VlOI-ATlON. 

In an indictment for violation of Espionage Aet June 15, 191T, § 3 
(Comp. St. 1918, § 10212e), by wlllfully making false reports or state- 
ments with Intent to interfère wlth the opération or success of the mill- 
tary or naval opérations of the United States, vphen the United States 
was at war, it is unnecessary to aver that such stateraents were made 
In the présence or hearing of persons in the milltary or naval service, or 
subject to milltary or naval duty. 

2. War <S=4 — Espionage Act— Violation. 

Evidence held to sustaln a verdict flndlng défendant gullty of violation 
of Espionage Act June 15, 1917, § 3 (Comp. St. 1918, § 10212c) by making 
false statements with Intent to interfère wlth the milltary or naval op- 
érations of the United States when at war. 

3. CoNSTiTUTioNAL LiAW (S=390 — Wab iS=>4 — Espionage Act— Fkeedom of 

Spekch. 

The Espionage Act June 15, 1917, § 3 (Comp. St. 1918, § 10212c), is not 
unconstitutional in making crlminal In time of war statements or utter- 
anees which in time of peace might be wlthln the constitutlonal rights 
of a citizen. 

4. Cbiminal Law ®=5»1218 — ^Execution or Sentence— Fedebal Courts. 

Unless a défendant convicted of crime Is sentenced to imprisonment for 
a period longer than one year, or to hard labor, a fédéral court is with- 
out authority to order the sentence executed in a state penitentiary. 

5. Cbiminal Law <®=»1188 — Unauthobized SîJntence — Coreection by Ap- 

PELLATE Court. 

Where a fédéral court bas exceeded its authority In the sentence Im- 
posed on a convicted défendant, the error may be corrected by the appel- 
late court by remanding the cause for appropriate sentence. 

In Error to the District Court of the United States for the Western 
District of South CaroHna, «.l Rock Hill; Charles A. Woods, Judge. 

Criminal prosecution by the United States against F. C. Hickson. 
Judgment of conviction, and défendant brings error. Reversed w^ith 
directions. 

Cornélius Otts, of Spartanburg, S. C. (J. K. Henry, of Chester, S. 
C, on the brief), for plaintiflf in error. 

C. G. Wyche, Asst. U. S. Atty., of Greenville (J. William Thurmond, 
U. S. Atty,, of Edgefield, S. C, on the brief), for the United States. 

Before PRITCHARD and KNAPP, Circuit Judges, and ROSE, Dis- 
trict Judge. 

PRITCHARD, Circuit Judge. This was a criminal action instituted 
in the District Court of the United States for the Western- District of 
South Carolina. 

^=»For otlier cases see same toplo & KBT-NUMBBR In ail Key-Numbered Dlgests & Indexes 
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The défendant was tried on an indictment contaînîng seven counts, 
in which he was charged with willfully, unlawfully, and feloniously 
making and conveying certain false reports and statements while the 
United States was at war with the Impérial German government, with 
intent to interfère with the opérations and success of the military and 
naval forces of the United States, and to promote the success of the 
enemies of the United States. 

On motion of counsel, the court directed a verdict of not guilty on 
the second, fourth, and fifth counts of the indictment and submitted 
to the jury the first, third, sixth and seventh counts, and counsel for 
défendant, took an exception to the refusai of the Court to direct a ver- 
dict of not guilty as to ail the counts of the indictment. The jury re- 
turned a verdict of not guilty on the third and seventh counts, arid re- 
turned a verdict of guilty on the first and sixth counts of the indict- 
ment. 

The statute under which plaintifï was convicted is what is known as 
the Espionage Act of June 15, 1917, c. 30, ,§ 3, 40 Stat. 219 (Comp. 
St. 1918, § 10212c) and is in the foUowing language: 

"Whoever, when the United States Is at war, shall willfully make or con- 
vey false reports or false statements with intent to Interfère with the opéra- 
tion or success of the military or naval forces of the United States or to pro- 
mote the success of Its enemies and whoever, when the United States is at 
war, shall willfully cause or attempt to cause insubordination, disloyalty, 
mutiny, or refusai of duty, In the military or naval forces of the United 
States, or shall willfully obstruct the recruiting or enlistment service of the 
United States, to the injury of the service or of the United States, shall be 
punished by a fine of not more than $10,000 or imprisonment for not more 
than twenty years, or both." 

[ 1 ] The first four assignments of error relate to the demurrer to the 
indictment and the motion to direct a verdict. It was contended that 
the indictment did not allège and that the proof did not show that the 
remarks made or the newspaper article were delivered to any member 
of the military or naval forces or those subject to draft. The" défend- 
ant's contention is that the indictment should hâve alleged that the 
language used was directed to or used in the présence of enlisted men 
of the army or navy of the United States or those within the draft 
âge. We think this question was disposed of adversely to the conten- 
tion of defendant's counsel by this court in the case of H. E. Kirch- 

ner v. United States, 255 Fed. 301, C. C. A. . The court in 

that case, in passing upon this question, among other things, said : 

"The remaining objections to the Indictment are founded on the theory that 
the false statement must be made to, or at least within the hearing of, per- 
sons who are, or who are llable to become, members of the military or naval 
forces. We flnd no warrant for this contention in the statute. The success 
of the military and naval forces Is aided or hampered in large measure by 
the splrits of the dvllian population. Shlpbuilders, munition makers, coal 
mlners, lumber producers, buyers and sellers of Liberty Bonds and War Sav- 
Ing Stamps, women and girls making Red Cross supplies, merely begin the 
list of civilians whose patriotic ardor is almost as essential to the success 
of our military and naval forces as is the spirit of the men composing thèse 
forces. Exeepting only those who are too unintelllgent to understand, there 
is no class of our population on whom some false statements may not bave 
a pernicious effect In the direction of restraining patriotic endeavor. In 
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drawing the Indlctment It was unneeessary for the pleader to négative the 
laet that the statements alleged against the défendant were made only in 
the hearing of those too unintelligent to understand them. The retum of 
the indlctment necessarily Iniported that the defendant's statements were 
made to some person who understood them, and repeated them before the 
grand jury. It follows that, unless the false statement be made only to chil- 
dren of very tender years or to Imbéciles, the intent to interfère wlth the op- 
ération or success of the military or naval forces may exist. 

"The crime denounced Is not that of Interfering wlth the success of our 
forces. If the false statement is willfuUy made wlth the Intent denounced, 
the offense is complète; and if the effect of the statement may reasonably 
be to Chili the ardor or restraln the efforts of any of those who hear the state- 
ment, the pi-escribed intent may exist. The statute does not dlscrimlnate be- 
tween an intent to dlrectly interfère * • * with the opération or success 
of the military forces. And hence we hâve no reason for maklng such distinc- 
tion." 

In support of its contention the court cited a number of other dé- 
cisions reported in the bulletins entitled "Interprétation of War Stat- 
utes." 

The fifth assignment is to the effect: 

[2] (a) That there was no proof of any false statement in the al- 
leged newspaper article set out in the sixth count, or 

(b) That any word or utterance of défendant was made with in- 
tent to create mutiny, disloyalty, or insubordination in the military or 
naval forces of the United States, and it is urged that the court below 
erred in not directing a verdict in favor of the défendant. 

On thèse grounds the court below in refusing the motion for a new 
trial said: 

"I could not reslst the conclusion, however, that It was fair to submlt It to 
the jury, that I was obliged to submlt it to the jury, whether when the de- 
fendant said: 'When the flag of my country Is never saered exeept when 
used as the red flag in the buU-pen to tease the beast to fight,' that that meant 
certalnly by the strongest Insinuation and inference, that that meant that 
the flag of hls country had been used to tease the people Into patriotlsm and 
Into the splrlt of flghtlng, that it had been falsely presented to them, that 
the issue had been so falsely represented that the flag was used to tease them 
into the flghtlng splrlt. That was a legitimate inference the jury might draw, 
and I could not see my way clear to wlthdraw that from the jury." 

As to this assignment we are of opinion that it was a question for 
the jury to décide as to whether the folio wing statement was true. 

"It was wrong for this country to be drawn Into the war, and that Wood- 
row Wilson was the man that did it; that It was a money-maklng propagan- 
da, and the steel men, and the blg men, and the big office holders were the 
«nés that were getting the benefit of it, and that he bet Woodrow Wilson was 
getting his drag, and that he should be assassinated ; that It was wrong for 
one man to say what the whole country should do." 

This was an unwarranted and reckless statement, and one that should 
never be indulged in by a citizen of this government. 

The jury having passed upon this question, we are not inclined to 
interfère with the verdict. 

By the sixth assignment is insisted that the évidence did not warrant 
a verdict of "Guilty." This was also a question of fact as to the in- 
tent of the défendant at the time he made the remark, concerning 
which witnesses testified. The court's charge bearing on this point was 
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fair and impartial, leaving, as it did, the question of intent to be de- 
termined by the jury. The jury having found the facts in pursuance 
of the instructions given we think the âssignment is without merit. 

The seventh âssignment relates to the refusai of the court below to 
grant a new trial on the ground that the jury was unduly influenced 
in that one juror was biased and incapable of rendering a true verdict. 

The learned judge, who heard this case, in referring to this phase of 
the question, said : 

"AU that I thlnk that the remark lu question meant was that this was a 
case in which soldiers were partlcularly Interested. They were particularly 
interested In finding a true verdict, that those who had done anythlng to in- 
terfère wlth the military opérations of the government should be punished 
for it. It did not iœply that those soldiers were interested in having a false 
or pre.1udlced verdict. It would hâve been better perhaps for him not to hâve 
said anythlng about it, and as it turned out it would hâve been better for 
Mr. Thurmond had he not made any Interrogation. I cannot thlnk there was 
any improprlety In the course he pursued. If the juror had been accused of 
anythlng that was improper I should hâve had hlm summoned hère, but I do 
not thlnk there was anythlng Improper In hls conduct." 

We think that the above-statement of the court is a full and complète 
answer to the contention of the défendant as respects this point. 

[3] The eighth, ninth, and eleventh assignments of error are based 
on the ground that the Espionage Act as interpreted by the court be- 
low is unconstitutional. ■. This question was decided by the Suprême 
Court of the United States in the case of Schenck v. United States 249 
U. S. 47, 39 Sup. et. 247, 63 L. Ed. 470 (decided Rîarch 3, 1919, 
and reported in the advanced sheets). In that case the court held that 
the law was constitutional. Justice ^Holmes in speaking for the court, 
among other things, said : 

"But It Is said, suppose that that was the tendency of thls'çlrcula,r, It Is 
protected by the First Amendment to the Constitution. Two of the strongest 
expressions are said to be quoted respectively. from well-known public men. 
It well may be that the prohibition of laws abrldglng the freedom of speech 
Is not conflned to prevlous restralnts, àlthough to prevent them may hâve 
been the main purpose, as Intimated In Patterson v. Colorado, 205 U. S. 454, 
462, 27 Sup. et. 556, 51 L. Ed. 879, 10 Ann. Cas. 689. We admit that In many 
places and In ordSnary tlmes the (Refendants in saylng ail that was said In 
the elreular would hâve heên witbin their constitutional rlghts. But the 
character of every act dépends upon the drcumstances in which It Is done. 
Alkens v. Wisconsln, 195 U. S. 194, 205, 206, 25 Sup. Ct 3, 49 L. Ed. 154. The 
most stringent protection of free speech would not protect a man In falsely 
shoutlng flre In a theater and causing a panlc. It does not even protect a 
man from an Injunction against utterlng words that may hâve ail the efCect 
of force. Gompers v. Buek Stove & Range Co., 221 D. S. 418, 439, 31 Sup. 
Ct. 492, 55 L. Ed. 797, 34 L. R. A. (N. S.) 874. The question in every case is 
whether the words used are used in such clrcumstances as are of such a na- 
ture as to create a clear and présent danger that they wlU brlng about the 
substantlve evUs that Congress bas a right to prevent. It Is a question of 
proxlmlty and degree. When a nation Is at war many things that mlght be 
said In time of peace are such a hindrance to its effort that thelr utterance 
will not be endured so long as men flght, and that no court could regard 
them as protected by any constitutional right. It seenjs to be admitted that 
If an actual obstruction of the recruiting service were proved, llabillty for 
words that produeed that effect mlght be enforced. The statute of 1917 In 
section 4 * * * punishes conspiracies to obstruct as well as actual ob- 
struction. If the act (speaklng or circulating a paper), Its tendency and the 
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intent with wWch it Is done are the same, we perceive no groùnd for saying 
that success alone warrants making the act a crime. Goldman v. United 
States, 245 U. S. 474, 477, 38 Sup. Ct. 166, 62 L.. Ed. 410. Indeed that case 
nilglit be said to dispose of the présent contention if the précèdent covers ail 
média concludendi. But as the right to free speech was not referred to spe- 
.cially, we bave thought fit to add a few words." 

This point was also decided March 10, 1919, in Jacob Frohwerk v. 
United States, 249 U. S. 204, 39 Sup. Ct. 240, 63 L. Ed. 561, Ad- 
vanced Sheets. Mr. Justice Holmes, in speaking for the court, said: 

"Wlth regard to that argument we think It necessary to add what has been 
said in Schenck v. United States, only that the First Amendment, while pro- 
hibiting législation against free speech as such, cannot hâve been, and ob- 
viously was not, intended to give immunity for every possible use of language. 
Robertson v. Baldwin, 165 U. S. 275, 281, 17 Sup. Ct. 326. 41 L. Ed. 715. We 
venture to believe that neither Hamilton nor Madison, nor any other compé- 
tent person then or later, ever supposed that to make criminal the counsel- 
ing of a murder within the Jurisdictlon of Congress would be an unconstitu- 
tional interférence with free speech." 

The tenth assignment of error is to the effect that the jury was in- 
consistent in finding the défendant not guilty as charged in the third 
and seventh counts, and at the same time finding him guilty in the first 
and sixth counts. This question was not presented to the court below. 
Indeed, it appears to be an afterthought of counsel. Thèse crimes are 
separate and distinct, and the findings of the jury as to one cannot be 
said to be inconsistent with its findings as to the others. ■ 

A careful examination of the 'record shows that the jury was amply 
warranted in finding as it did. The charge of the learned judge who 
heard the case was fair and impartial. Therefore we are impelled to 
the conclusion that there is no error as respects the rulings of the 
court below. 

[4] In conclusion, there is one matter not mentioned in the assign- 
ments of error, to which we will refer briefly. It appears that the 
défendant was sentenced to the penitentiary for a t€rm of six months. 
We think this was unauthorized. This question was passed tipon in the 
case of In re Bonner, Petitioner, 151 U. S. 242, 14 Sup. Ct. 323, 38 L. 
Ed. 149. The court in discussing this phase of the question, said: 

"Section 5356 of the Revised Statutes of the United States [Comp. St. S 
10460], under which the défendant was indicted and convicted, prescribes as a 
pvmishment for the offenses designated fine or Imprisonment — the fine not 
to exceed $1,000 and the Imprisonment not more than one year, or by both such 
fine and Imprisonment. Such imprisonment cannot be enforced In a state pen- 
itentiary. Its limitation, being to one year, niust be enforced elsewhere. Sec- 
tion 5541 of the Revised Statutes [section 10527] provides that: 'In every case 
where any person convicted of any offense against the United States is sen- 
tenced to imprisonment for a period longer than one year, the court by which 
the sentence is passed may order the same to be e?:ecuted in any state jail or 
penitentiary within the district or state where such court îs held, the use of 
which jail or penitentiary is allowed by the Législature of the state for that 
pui-pose.' And section 5542 [section 10528] provides for a similar Imprison- 
ment in a state jail or penitentiary where the person has been convicted of 
any offense against the United States and sentenced to imprisonment and 
confinement at hard labor. It foUows that the court had no jurisdictlon to 
order an imprisonment, when the place is not specifled In the law, to be ex- 
ecuted in a penitentiary when the imprisonment is not ordered for a period. 
longer than one year or at hard labor. The statu te Is équivalent to a dlifect 
déniai of any autiiority on the part of the court to direct that Imprisonment 
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be execnted In a penltentlary In any cases other than those spedfled. What- 
ever discrétion, therefore, the court may possess, in preseriblng the estent of 
Imprlsonment as a punishment for the offense committed, it cannot, in 
specifying the place of imprlsonment, name one of thèse Institutions. This 
has been expressly adjudged in Re Mills, 135 U. S. 263, 270 [10 Sup. Ct. 762, 
34 L. Ed. 107], whlch, in one part of it, présents features in ail respects simi- 
lar to those of the présent case." 

[5] In the case of Mitchell v. United States, 196 Fed. 874, 116 C. 
C. A. 436, the Circuit Court of Appeals for the Ninth Circuit, in 
referring to the question as to whether one under circumstances like 
the case at bar is entitled to a final discharge, said: 

"But the error in the judgment does not entitle the plaintiff in error to his 
discharge, as it might if the question were presented on a writ of habeas 
corpus. The case having come to this court on writ of error, this court, while 
reversing the judgment of the court below, may remand the cause to that 
-^ourt, witb directions to enter the appropriate judgment. Murphy v. Massa- 
chusetts, 177 U. S. 155, 20 Sup. Ct. 639, 44 L. Ed. 711; Haynes v. United 
States, 101 Fed. 817, 42 C. C. A. 34 ; Whitworth v. United States, 114 Fed. 302, 
52 C. C. A. 214." 

As we hâve stated, the other assignments of error as to the rulings 
of the court below are without merit. However, f rom what we hâve 
stated as to this point, it necessarily follows that the judgment of the 
court below should be reversed and the cause remanded, with directions 
to enter such judgment on the verdict of the jury as the justice of the 
case requires and the acts of Congress authorize. 



UNITED STATES t. SAFE INVESTMENT GOLD MINING CO. et al. 

(Circuit Court of Appeals, Elghth Circuit May 19, 1919.) 

No. 5010. 

1. Public I^ands iS=120 — Suit fob Cancellation of Patent— Frattd. 

Whlle the United States has the same remedy in equity for cancella- 
tlon of a patent for fraud that an indivldual would hâve in case of hia 
own deed, it has the burden of proof, and Is subject to the same nile that 
the évidence must be clear and convincing. 

2. Mines and Minerals ®=>45 — Cancellation of Patentv-Pboof of Fbaud. 

Evidence in a suit for cancellation of a minerai patent for fraud held 
insufflcient to overcome the presumption in favor of the validity of the 
patent, or to show that représentations made in the application for pat- 
ent were willfuUy and knowlngly false, or that they were relied on by 
the govemment offlcers. 

3. Mines and Minerals ®=>17(1) — Mining Claims. 

The words "discovery of the vein or Iode," as used In Rev. St. § 2320 
(Comp. St. § 4615), in preseriblng the prerequisites of a valid minerai lo- 
cation, owing to the varying conditions to which the expression must 
be applied, has no rigidly flxed meaning. 

4. Public 1<ands <©=s>120 — Suit fob Canceixation of Patent— Issues. 

Where a suit by the government for cancellation of a patent is based 
upon fraud, plaintiff will be conflned as a gênerai rule strictly to that 
issue. 

Carland, Circuit Judge, dissenting. 
^SjFoT otber cases see same toplc & KEY-NUMBER In ail Key-Numbered Digests A Indexes 
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Appeal from the District Court of the United States for the Dis- 
trict of South Dakota ; James D. Elliott, Judge. 

Suit hy the United States against the Safe Investment Gold Mining 
Company and Frank Steiskal, trustée. Decree for défendants, and 
complainant appeals. Affirmed. 

George E. Trowbridge, Asst. Sol., Department of Agriculture, of 
Denver, Colo., and E. W. Fiske, Asst. U. S. Atty., of Sioux Falls, S. D., 
for the United States. 

J. M. Hodgson, of Casper, Wyo., for appellees. 

Before SANBORN and CARLAN'D, Circuit Judges, and BOOTH, 
District Judge. 

BOOTH, District Judge. This is a suit to cancel, for fraud, a pat- 
ent issued by the United States August 20, 1908, covering 61 Iode- 
mining claims, containing about 1,118 acres, embraced in minerai sur- 
vey No. 1894, situated in Lawrence county, S. D. The fraud alleged 
is false représentations knowingly made to the officers of the United 
States General L,and Office at the time of the application for the pat- 
ent. Voluminous testimony was taken before a spécial examiner ap- 
pointed by the court. Upon the trial the bill was dismissed upon the 
merits for want of equity. 

The évidence discloses that the Safe Investment Gold Mining Com- 
pany, hereinafter called the Mining CompEmy, was a corporation or- 
ganized under the laws of South Dakota. It became the owner of 
the Pyrites lode-mining claim, minerai survey No. 591, in the county 
of Lawrence, S. D. Adjoining this Pyrites Iode Hes the land making 
up minerai survey No. 1894, involved in this suit. Of the claims going 
to make up this survey, 8 were located by Ole Christopher, 13 by I. 
A. Webb, 4 by C. M. Woodhridge, 6 by John Peterson and A. A. 
Moodie, 20 by J. F. Sawyer and S. Cresswell, and 10 by the Mining 
Company itself. Apart from the claims located by the company, ail 
but 6 of the others had been located prior to the organization of the 
company. Webb and Woodbridge were connected with the company 
from its organization ; the other locators had no connection therewith. 

Having acquired ownership of the claims, and having caused an 
officiai survey to be made of the property, and the same having been 
designated hy the Surveyor General of South Dakota as minerai sur- 
vey 1894, the company, on November 23, 1905, authorized Webb, one 
of its directors, as attomey in fact, to make application for a patent, 
and to take the necessary steps in connection therewith. The appli- 
cation for patent was filed June 29, 1906. The land being within the 
limits of the Black Hills National Forest, the Forest Supervisor or- 
dered an examination and report. This report was made July 27, 1906, 
and approved August 2, 1906. On September 4, 1906, a protest against 
the application for the patent was filed by the Forest Supervisor, but 
was withdrawn September 26th. On November 30, 1907, the re- 
ceiver's final receipt was issued. August 20, 1908, the patent issued. 

April 28, 1911, the bill of complaint was filed herein. The bill al- 
légea a conspiracy on the part of the officers of the Mining Company 
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to defraud the United States. The évidence in the record as to a 
conspiracy is not, in our judgment, sufficient to justify a discussion 
as to this élément of the case. The fraud claimed is alleged to hâve 
been committed by the officers of the défendant Mining Company. It 
centers around I. A. Webb, one of the directors. No fraud is alleged 
on the part of the officers or employés of the government. The alleged 
fraud consists of false représentations claimed to hâve been knowingly 
made in connection with the application for the patent, and relates 
specifically to two matters — the discovery, required by section 2320, 
R. S. (Comp. St. § 4615), and the amount experided for labor or im- 
provements required by section 2325, R. S. (Comp. St. § 4622), and 
amendments thereto. 

[1] The rules of law applicable to such cases are well settled. 

"The United States has the same remed,v in a court of equlty to set aside 
or annul a patent for land, on the ground of fraud in procuring its Issue, 
whiph an individual would bave tn regard to his own deed procured under 
similar circumstances." United States v. Minor, 114 U. S. 233, 5 Sup. Ct. 
836, 29 L. Ed. 110; McCaskill Co. v. U. S.. 216 U. S. 504, 30 Sup. Ct. 386, 54 
L. Ed. 590 ; Milner v. United States, 228 Fed. 431, 143 C. C. A. 13. 

But the burden of proof rests upon the government, even though 
the establishment of a négative be required; and the évidence must 
be clear and convincing. In the case of Unitfed States v. Stinson, 197 
U. S. 200, 25 Sup. Ct. 426, 49 'L. Ed. 724, the court said : 

"Whlle the gbvernment, llke an individual, may maintain any appropriate 
Mction to set aside its grants and recover property of whieh it has been de^ 
frauded, and whlle lâches or limitation do not of themselves constitute a dis- 
tinct défense as against It, yet certain propositions In respect to such an ac- 
tion bave been fuUyestablIshed: 

"First. The respect due to a patent, the presumption that ail the preceding 
steps required by law hâve been observed before Its issue, the immense Im- 
portance and necessity of the stability of titles depending upon thèse officiai 
instruments, demande that suits to set aside or annul them should be sus- 
tained only when the allégations on which this is attempted are clearly stat- 
ed and fuUy sustained, by proof. Maxwell Land Grant Case, 121 U. S. 325 
[7 Sup. Ct. 1015, 30 U Ed. 949]; Colorado Coal Co. v. U. S., 123 U. S. 307 
[8 Sup. Ct. 131, 81 L. Ed. 182]; U. S. v. San Jacinto Tin Co., 125 U. S. 273 \8 
Sup. Ct. 850, 31 L. Ed. 747]; U. S. v. Des Moines, etc., Co., 142 U. S. 510 [12 
Sup. Ct. 308, 35 U Ed. 1099] ; U. S. v. Budd, 144 U. S. 154 [12 Sup. Ct. 575, 3G 
L. Ed. 384]; U. S. v. American Bell Tel. Co., 167 U. S. 224 [17 Sup. Ct. 809, 42 
h. Ed. 144]. 

"Second. The government Is sub.1ected to the same rules respecting the bur- 
den of proof, the quantity and eharacter of évidence, the, presumptioiis of 
law and fact, that attend the prosecution of a llke action by an individual. 
'It should be well understood that only that dass of évidence which com- 
mands respect, and that amount of it which produces conviction, shall make 
such an attempt successful.' Maxwell Land Grant Case, supra [121 U. S.] 
381 {7 Sup. Ct, 1015, 30 L. Ed. 949] ; United States v. Iron Silver Mining Co., 
128 U. S. 673, 677 [9 Sup. Ct 195, 32 L. Ed. 571] ; United States v. Des Moines, 
etc., Co., supra [142 U. S.] 541 [12 Sup. Ct. 308, 35 L. Ed. 1099]. 

"Third. It Is a gôod défense to an action to set aside a patent that the 
title bas passed to a bona fide purchaser, for value, wlthout notice; and, 
generally speaking, equlty wlll not simply consider the question whether the 
title has been fraudulently obtained from the government, but also wili pro- 
tect the rights and Interests of innocent parties. U. S. v. Burlington & Mis- 
souri River R. R.'Co., 98 U. S. 334, 342 [25 L. Ed. 198]; Colorado Ooal Co. v. 
U. S., sùpra [123 U. S.] 313 [SSup. Ct. 131* 31 L-Ed. 182]." . 
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To tlie samfe eflfecf: Diataond Coal Coi v. United Stafes, 233 U. 
S. 236, 34 Sup. Ct. 507, 58 L; Ed-. 936; Washington Securities Co. v. 
United States, 234 U. S. 76, 34 Sup. Ct. 725, 58 L. Ed. 1220; Burke 
V. Se. Pac. R. R., 234 U. S. 669, 34 Sup. Ct.; 907, 58 L. Ed. 1527; 
WrigKt-Blodgett Co. v. United States, 236 U. S. 397, 35 Sup. Ct. 
339, 59 L. Ed. 637; United States v. Beaman, 242 Fed. 876, 155 C. 
C. A. 4'64; United States v. Porter Fuel Co., 247 Fed. 769, 159 C. 
C. A. 627. 

[2] The statements made by Webb in the application for patent 

which are now challenged for f raud are as f ollows : 

"That In virtue of a coinpliance with the mlning rulés, régulations, aad 
customs, by the said Safe Investment Gold Mining Company, applicant for 
patent herein, has become the owner of, and is in the actual, quiet, and un- 
disturbed possession of the Oregon No. 26 and other Iodes, M. S. No. 1894, as 
herein described, Unear feet of the vein, Iode, or deposlt, bearing gold, to- 
gether with surface ground 600 feet in -wldth, for the çonveuient wovliing 
thereof, as allowed by local rules and customs of miners." 

And: 

"Déponent further states that the facts relative to its right of possession 
to said mining claim, vein, Iode, or deposlt and surface ground so surveyed 
and platted are substantially as foUows, to wit: Discovery, location, and 
purchase, which more fully appear by référence to the copy of the original 
record of location and the abstract of title hereto attached and made a part 
of thls affldavit ; the value of the labor donc and improvements made upon 
said Oregon et al. Iodes, M. S. No. 1894, claim, by it and its grantors, being 
equal to the sum of five hundred dollars upon and for the beneflt of each 
claim embraced in this survey; and said improveraents consist of shafts, 
drifts, tunnels, and crosscuts." 

It is contended by plaintiflf that, inasmuch as the land in question 
was within the limits of a national forest, patent therefor could issue 
only upon proof of a discovery of minerai in such quantity and of such 
value as to show the land to be more valuable on account thereof than 
for national forest purposes. And it is claimed that défendant Mining 
Company in its application for patent, by the statements above set out, 
falsely and fraudulently represented that it had made on each of the 
claims a discovery of minerai of sufficient value to show that the lands 
were more valuable for minerai than for national forest purposes. 

It is further contended by plaintifï that the application for patent, 
by the statements above set out, falsely and fraudulently represented 
that a well-defined vein or Iode carrying minerai of value had been 
discovered on the claims in question, whereas in truth no such vein or 
Iode had been discovered. The bill of complaint allèges: 

"The plaintifiTs said officiais believed and relied upon said false and 
fraudulent représentations and were deceived thereby, and were at ail times 
prior to the Issuance of said patent In ignorance of the aforesald fraudulent 
character of said minerai entrles, application, and proofs, and of the charac- 
ter of the said lands, and because of said belief, reliance, déception, and Ig- 
norance, and not otherwise, caused the said application to be allowed and 
the said receiver's receipt, register's certiflcate, and patent to be issued ta 
the manner and form as herein alleged." 

The évidence bearing upon Webb's représentation as to discovery 
was substantially as f ollows: The land in question was in the min- 
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eral beit of the Black Hills, and was not dissîmilar în character to 
the formation at the Homestake Mine. The gênerai minerai character 
of the country was recognized. Gold had been found on the ad- 
joining Pyrites claim in considérable quantities. Twenty-five of the 
claims included in minerai survey 1894 had been located in the period 
from 1898 to 1902, and had been acquired by the Mining Company 
between Octoher, 1904, and March, 1905. The location certificates 
covering thèse claims had been filed as required by the statutes of 
South Dakota, and no question had been raised as to the validity of the 
locations. Presumptions were in their favor. Discovery holes were 
dug upon the other claims, in accordance with the statutory require- 
ments. Witnesses for the plaintifif who had worked in digging thèse 
holes testified that, while rock in place was found upon thèse latter 
claims, there was no true fissure or vein carrying minerais of value ; 
that no free gold was obtained by panning; that assays of samples 
taken from the discovery holes showed traces of gold. Webb, who 
was called as witness for plaintifï, testified that his information, from 
the men who had delved into the ground upon thèse claims, was that 
the claims contained ore bodies; that he knew they contained ore 
bodies ; that "there were veins ail through there." Witnesses for the 
plaintiff, who later examined the claims, testified that they found no 
true mineral-bearing veins or Iodes which would pay to mine. Wit- 
nesses for the défendant testified that such mineral-bearing veins and 
Iodes did exist, and in some instances contained ore of commercial 
value ; that veins could be traced extending from the Pyrites Iode to 
the Oregon claims. In some instances free gold was obtained by 
panning estimated to run as high as $3 per ton. Assays made at the 
instance of the plaintiflf showed only traces of gold from samples taken 
from the various claims ; assays made at the instance of the défendant 
showed gold in quantities, from a trace to $2.80 per ton. Practical 
miners testified on behalf of the défendant that they found upon the 
claims such veins as would justify a reasonably prudent miner and 
prospector in expending time and labor and money in their develop- 
mënt; andmining engineers testified on behalf of the défendant that, 
from àh examination of the ground by them, it was their opinion that 
a reasonably prudent man would be justified in expending time, mon- 
ey, and labor in exploiting and developing and prospecting the prop- 
erty. Mining engineers testifying for the plaintifï reached the oppo- 
site conclusion. 

[3] Much argument has been devoted by counsel and many author- 
ities cited with a view to determining the meaning which should be 
given tothe words "discovery of the veirt or Iode" as used in section 
2320, R. S. ; the purpose being to establish the test by which to déter- 
mine whether Webb was guilty of knowingly making false représenta- 
tions when he based his application for patent upon "discovery." We 
do not think an extended discussion of the authorities cited is neces- 
sary. They clearly indicate that the expression "discovery of the vein 
or Iode" has no rigidly fixed meaning; and this, of necessity, owîng 
to widely varying conditions to which the expression must'be applied. 

In Erhardtv. Boaro, 113 U. S. 527, 5 Sup. Ct. 560, 28 I^. Ed- UU, 
the court, in speaking of the requisites of a valid location, said : 
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"Tliere must be somethlng beyond a mère guess on the part of the miner to 
authorize him to make a location which will exclude otliers from the ground, 
such as the dlscovery of the présence of the precious metals in it, or in such 
proximity to it as to justify a reasonable bellef in their existence." 

In King V. Mining Co., 152 U. S. 222, 227, 14 Sup. Ct. 510, 511 
(38 L. Ed. 419), the court, in speaking of section 2320, R. S., said it 
was — 

"in effect, a déclaration that locations resting slmply upon a conjectural or 
Imaglnary existence of a vein or Iode withln thelr limits shall not be per- 
mitted. A location can only rest upon an actual dlscovery of the vein or 
Iode." 

In Chrisman v. Miller, 197 U. S. 313, 25 Sup. Ct. 468, 49 %. Ed. 
770, the court said : 

"When the controversy Is between two minerai clalmants the rule respect- 
Ing the sufflciency of a dlscovery of minerai Is more libéral than when It is 
betvyeen a minerai claimant and one seeking to make an agricultural entry, 
for the reason that where land is sought to be taken out of the category of 
agricultural lands the évidence of its minerai character should be reasonably 
clear, whlle in respect to minerai lands, in a controversy between clalmants, 
the question is slmply which is entitled to priority. » • • But even in such 
a case ♦ • • there must be such a dlscovery of minerais as gives reason- 
able évidence of the fact elther that there is a vein or Iode carrying the pre- 
cious minerai, or if it be claimed as placer ground that It is valuable for 
such mining." 

Lindley on Mines, § 336, cites approvingly the définition of Judge 
Hawlev contained in Book v. Justice Mining Co. (C. C.) 58 Fed. 
106, 120: 

"When the locator flnds rock in place, contalning minerai, he has made a 
dlscovery, withln the meaning of the statute, whether the rock or earth Is 
rich or poor, whether it assays high or low. It is the flnding of the minerai 
in the rock In place, as distinguished from float rock, that constitutes the 
discovery, and warrants the prospecter in making a location of a mining 
clalm." 

It is unnecessary to décide what the exact necessary requirements 
for the issuance of the patent would hâve been as to discovery of 
minerais, if a contest had been instituted. The questions hère are 
whether the représentations actually made by the défendant were will- 
fuUy and knowingly false, and whether those représentations were 
rehed upon by the plaintifï. A careful considération of the whole évi- 
dence leads to the conclusion that plaintifï has failed to establish the 
allégations of the bill in respect to those matters. In view of plain- 
tifiE's contentions, set forth above, as to the meaning to be placed upon 
the statements in the appUcation, it was incumbent upon plaintifï to 
prove that the statements made by Webb in the application were 
capable of but one meaning, viz. the meaning now placed upon them 
by plaintifï, or at least that this meaning was in fact intended by 
Webb, and that the statements were also understood with the same 
meaning by the officiais of the General I^and Office. Conceding, with- 
out deciding, that both pf the above-stated requirements, contended 
for by plaintifï, as to minerai value of the land were necessary pre- 
requisitep to the issuance of a patent, and that such requirements had 
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çiot been met, stni' thé fraùd allegeid lacks proof. First, there îs no 
évidence , that the officiais of the Land Office believed that such re- 
quirements were necessary, or that the language of the application was 
intended to make such représentations, The register of the United 
States Land Office where the application for patent was made, who 
at the time of the apphcation was receiver of the United States Land 
Office, testifying on behalf of the plaintiff, said: 

"The Land Office arrives at the faet that the land Is minerai land when 
thé application is madé from the minerai survey and the record of the ap- 
plication for patent. The Surveyor General of South Dalîota certiôed it was 
minerai land before the Land Office passed upon this application for patent. 
He flles this. plat, and this plat ts filed In connection with this application, 
certifled by the Surveyor General on May 12, 1906." 

And further said: 

"I would say It Is my -opinion from thè examinatlon rnade of thèse papers 
for application for patent by tlie minerai clerlî, by Mr. Bennett as register, 
and myself, that ail the requirements of the United States statutes had been 
met by the applicant for this patent." 

Mr. Bennett was not called as a witness. 

Secondly, there is an affirmative showing by plaintiff that Webb, 
at the time of the application for a patent, did not helieve that the 
requirements now contended for by plaintiff existed under the law 
and practice. If Webb did not believe that such requirements existed, 
then, clearly, plaintiff, by putting such a construction on the language 
of the application as would make Webb represent as actually exist- 
ing a condition of affairs which he did not believe necessary to exist, 
and then by showing that such requirements had not in fact been ful- 
filled, has not furnished the required clear and convincing proof of the 
alleged willful fraud. 

As to the alleged fraud touçhing the improvements, the évidence 
shows that the expenditures were made upon the Pyrites Iode and 
minerai suryey 1894 in accordance with the group theory; if this 
theory was applicable, there can be no doubt that the required amount 
was expended. 

Upon the question whether the expenditures for improvements upon 
the Pyrites Iode could he properly said to be for the benefit of minerai 
survey 1894, the évidence is confficting; but the presumptive force 
of the certificate of the Surveyor General of South Dakota has not 
been destroyed, and this certificate, covering the matter as it does, 
must be taken as conclusive. United States v. Iron Silver Mining Co., 
128 U. S. 673, 685, 9 Sup. Ct. 195, 32 L. Ed. 571 ; United States v. 
King, 83 Fed. 188, 27 C. C. A. 509. 

It is the claim of the plaintiff that the alleged fraudulent scheme 
was devised and carried out with a view to securing the land within 
minerai survey No. 1894 for the sake of getting the timber thereon, 
which, it is afieged, was worth, standing $27,000. As tending to es- 
tablish fraud, plaintiff calls attention to testimony that the présence 
of timber upon the land had been remarked upon by Webb and others 
connected with the Mining Company prior to the application for pat- 
ent, and that Webb had instructed the man who dug the discovery 
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holes to locate ail the ground he could get in there, and also put in the 
timber, and to Wehb's testimony that one purpose of locating thèse 
daims was to keep others from getting the ground next to the Pyrites 
Iode. But such facts do not of themselves establish fraud. As was 
said in United States v. Iron Silver Mining Ce, 128 U. S. 673, 684, 
9 Sup. Ct. 195, 199 (32 L. Ed. 571), in référence to similar facts: 

"A prudent miner, acting wisely in taking up a clalm, whether for a placer 
mine or for a Iode or veln, would not overlook such circumstances, and they 
may in fact control his action In making the location." 

Furthermore, this timber was largely on the claims which had been 
located by parties not connected with the Mining Company and which 
had been afterwards purchased by it. Still further, the évidence shows 
that the expenditure of more than the amount stated as the value of 
the timber had been made upon or for the benefit of minerai survey 
1894 prior to the application for the patent, and that subséquent to 
the application several times that amount was spent upon the Pyrites 
Iode and minerai survey 1894 as a group. In the light of such évi- 
dence, the probability of the existence of the alleged fraudulent scheme 
for the purpose of obtaining the timber is reduced to a minimum. 
Certainly the évidence does not meet the required standard. 

[4] It is finally claimed by the plaintiff that, though the évidence 
fails to establish fraud, yet it establishes a mistake on the part of the 
Interior Department in issuing the patent, and that for this reason the 
patent should be canceléd. It is sufficient to say, as to this contention, 
that no such issue is presented by the bill of complaint, and that, when 
a suit of this character is based upon fraud, the plaintifï will be con- 
fined, as a gênerai rule, strictly to that issue. Eyre v. Potter, 15 How. 
42, 55, 14 L. Ed. 592; French v. Shoemaker, 14 Wall. 314, 335, 20 
L. Ed. 852 ; Wall v. Parrot Silver & Copper Co., 244 U. S. 407, 37 
Sup. Ct. 609, 61 L. Ed. 1229; Reed v. Munn, 148 Ped. 737, 80 C. 
C. A. 215. 

As thèse conclusions dispose of the case, it is not thought neces- 
sary to détermine other questions arising upon the record and dis- 
cussed by counsel in their briefs. 

Judgment afifirmed. 

CARLAND, Circuit Judge (dissenting). A considération of the évi- 
dence in this case has satisfied me that the patent for M. S. 1894 should 
be canceléd as against the Investment Company for fraud. The de- 
fendant Steiskal, who was the trustée for the bondholders under the 
mortgage executed by the Investment Company, now holds the title 
to the land in controVersy as trustée. This appears, not only from the 
évidence, but by the terms of the deed on foreclosure. The complaint 
of the plaintiff being on file when the foreclosure proceedings were 
had, no additional rights accrued to the bondholders than those they 
possessed under the riiortgage. The trustée as such cannot be an in- 
nocent purchaser of the land. 

It appears in a gênerai way that about $75,000 in bonds were issued 
by the Investment Company under the mortgage, but it does not appear 
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by whom they are held, or the circumstances under which they werc 
acquired. There is no allégation in the complaint that there are any 
innocent bondholders; the allégation in this behalf being confined 
to the trustée. We cannot, for want of allégation and proof, déter- 
mine whether there are any innocent bondholders. The decree below 
should he reversed, and a decree entered canceling the patent to M. 
S. 1894 as against the Investment Company, but preserving the title 
of Steiskal as trustée in behalf of those bondholders who shall corne 
in and by proper pleading and proof show themselves to be innocent 
bondholders for value under the mortgage. If no such bondholders 
shall come in, then the title of Steiskal as trustée shall be also can- 
celed. If innocent bondholders do come in, sufficient land should be 
sold to satisfy their claims; ail matters necessary to carry out our 
judgment being left to the trial court. 



NATIONAL BRAKE & ELECTRIC CO. v. CHRISTENSEN et aL 

(Circuit Court of Appeals, Seventli Circuit. April 29, 1919.) 

No. 21(33. 

L Equitt <g==422 — Final Deckee. 

A decree may be final both as to the merlts and to the tlme relation ; 
but, where a chancelier dénies a pétition for a rehearing, it may be the- 
final judlcial action In the case desplte an earlier decree on the merits 
■which otherwise was final, the final order bringlng forward to the tinie 
thereof the original decree on the merits. 

11. COUBTS <g=>405(12) — FEDERAL CoUKTS — F^NAL DECBEE — "FiNAL ObDEB." 

The fédéral procédure is whoUy statutory, and, when the statute limited 
appeals to final decrees, the meanlng of "final" becomes a matter of 
statutory construction, and it is within the province of the court to dé- 
clare that a "final order" is one that ends the lltigation In the trial 
court, and that the législative latent was against piecemeal appeals. 

[Ed. Note. — For othor définitions, see Words and Phrases, First and 
Second Séries, Final Order.] 
3. Patents <g=3323, 327 — Conclusiveness — Finality of Decbee. 

Where an alleged infrlnger was permanently enjotned and an account- 
Ing was directed before a master in chancery for past infringement, and 
on appeal decree was affirmed, the decree, though Interlocutory in form, 
was In its essence a final decree, so that after afflrmance and before ac- 
counting was had the infringer cannot by pétition set up in the Circuit 
Court of Appeals as res judlcata a judgment of another Circuit Court of 
Appeals In an action brought by the same complalnants in another circuit 
holding the patent Invalid. 

Application for Order Directing Dismissal of Bill Brought in the 
District Court of the United States for the Eastern District of Wis- 
consin. 

Application by the National Brake & Electric Company for an order 
directing dismissal of a bill brought in the United States District 
Court by Niels'A. Christensen and another against petitioner for pat- 
ent infringement. Application denied. 

®=s>For other cases see same toplc & KEY-NUMBER In ail Key-Numbered Dlgests & Indexes- 
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John S. Miller, Edward O. Brown, and Charles A. Brown, ail of Chicago, Hl., 
and Thomas B. Kerr, of New York City, for petltloner. 

Joseph B. Cotton, of New York City, Louis Quarles, of Milwaukee, Wis., 
and Wm. R. Rummler, of Chicago, 111., for respondents. 

Before BAKER, MACK, and EVANS, Circuit Judges. 

BAKER, Circuit Judge. Respondents sued petitioner in the Dis- 
trict Court for tiie Eastern District of Wisconsin for alleged infringe- 
ment of patent No. 635,280, issued October 17, 1899, to N. A. Cliris- 
tensen, for a combined pump and motor. On issues joined as to the 
ultimate rights of the parties, the District Court heard and considered 
ail the évidence each side had to offer respecting the ownership, va- 
lidity, and infringement of the patent, and thereupon adjudged and 
decreed that respondents were the owners of a valid patent which was 
being infringed by structures made, used, and sold by petitioner, that 
petitioner and its agents be enjoined during the life of the patent 
f rom making, using, or selling any combined pump and motor embody- 
ing the Christensen improvements, and that an accounting before a 
named master in chancery be had for past infringements. On appeal 
to this court that decree was affirmed in 1915. 229 Fed. 564, 144 
C. C. A. 24. Ever since our mandate was issued, the cause has been 
pending in the District Court in Wisconsin on the accounting. 

Sometime after the décisions in this circuit, respondents began a 
suit on the same patent against the Westinghouse Traction Brake 
Company in the District Court for the Western District of Pennsyl- 
vania. That litigation resulted in a decree, entered in 1917, pursuant 
to the mandate of the Circuit Court of Appeals for the Third Cir- 
cuit (243 Fed. 901, 156 C. C. A. 413), holding the patent invalid and 
dismissing the bill for want of equity. 

Thereupon petitioner went into the District Court in Wisconsin, 
and, on représentations that it was entitled to the benefit of the Penn- 
sylvania decree as a privy, asked that the Wisconsin decree be va- 
cated and petitioner be granted leave to amend its answer on the 
merits by setting up the Pennsylvania decree as res adjudicata. That 
pétition was denied. 

And now petitioner cornes before us in an original proceeding, ask- 
ing that we recall our mandate, vacate our decree, find that the Penn- 
sylvania decree is res adjudicata in this case, and thereupon direct 
the vacation of the Wisconsin decree and the dismissal of the bill on 
the merits. 

On the records of the two cases, which are submitted as constituting 
ail the évidence that bears on this motion, respondents dispute peti- 
tioner's contentions as to the identity of subject-matter and parties 
in the two decrees. But at the threshold lies the question of the nature 
and efïect of the Wisconsin decree, affirmed by this court, and we hâve 
stated the case only in that aspect. 

[1] A decree may be looked at from the point of view of time, 
and also from that of essence. The former discloses procédural law, 
mainly statutory appellate procédure; the latter concerns the right 
of a party who, for instance, on issues joined respecting title to prop- 
erty and exclusive possession or use, has submitted ail his proofs 
258 F.— 56 
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ànd arguments, afterwards to require the court to ignore its deliberate 
decree on title and right of possession and to hear again the évi- 
dence and arguments on those issues because a supplemental or dé- 
pendent issue has been reserved for future judicial détermination. 

If a decree writes "finis" to the litigation, it certainly merits the 
term "final" in time relation. But even in the time relation of pro- 
cédure, the last judicial action is not always the matter that is re- 
vievved on appeal. If a chancelier entertains a pétition for a rehear- 
ing (motion for a new trial), his déniai of the pétition may be the final 
judicial action in the case, but his decree on the merits as deduced 
from the évidence and the law is the matter that is reviewed. The 
efïect of the final order in time is to bring forward to the same time 
the order on the merits. Brockett v. Brockett, 2 How. 238, 11 L- Ed. 
251 ; Aspen Mining Co. v. Billings, 150 U. S. 31, 14 Sup. Ct. 4, 37 
L. Ed. 986; Kingman v. Western Mfg. Co., 170 U. S. 675, 18 Sup. 
Ct. 786, 42 h. Ed. 1192; Chicago G. W. Rld. Co. v. Basham (March 3, 
1919), 249 U. S. 164, 39 Sup. Ct. 213, 63 L. Ed. 534. 

[2] Fédéral appellate procédure is wholly statutory. When the 
statute limited appeals to "final" decrees, the meaning of "final" was 
a matter of statutory construction. It was within the province of 
the court to déclare that a "final" order was only the one that ends 
the litigation in the trial court and that the législative intent was 
against "piecemeal" appeals. Barnard v. Gibson, 7 How. 650, 12 
h. Ed. 857; Craighead v. Wilson, 18 How. 199, 15 L. Ed. 332; Beebe 
v. Russell, 19 How. 283, 15 L. Ed. 668; Humiston v. Stainthorp, 
2 Wall. 106, 17 L. Ed. 905; Green v. Fisk, 103 U. S. 518, 26 L. Ed. 
485; Keystone Co. v. Martin, 132 U. S. 91, 10 Sup. Ct. 32, 33 L. Ed. 
275 ; McGourkey v. Toledo Ry. Co., 146 U. S. 536, 13 Sup. Ct. 170, 
36 h. Ed. 1079; Ex parte National Enameling Co., 201 U. S. 156, 26 
Sup. Ct. 404, 50 L. Ed. 707; Heike v. United States, 217 U. S. 423, 
30 Sup. Ct. 539, 54 L. Ed. 821 ; Hamilton Shoe Co. v. Wolf Broth- 
ers, 240 U. S. 251, 36 Sup. Ct. 269, 60 L. Ed. 629. In many of thèse 
cases the point was stressed that the intermediate order or decree 
sought to be presented for review, regardless of its essence, was not 
final for the purposes of appeal within the meaning of the statute. 
In the Heike Case the court observed : 

"It is true that In a certain sensé an order concerning a controlllng ques- 
tion of law made in a case la, as to that question, final. Many Interlocu- 
tory ♦ » « orders effectually dispose of some matters in controversy, but 
that is not the test of flnality for the purposes of appeal or writ of error." 

If an order that is interlocufory in time effectually disposes of cer- 
tain issues under the law and the évidence, the eflfect of the last order 
that disposes of the remaining issues is the same as the efïect of the 
order denying a motion for a rehearing — it brings . forward to the 
latter date for the purposes of appeal the intermediate order on the 
merits, unless there is a spécial statutory provision for an intermediate 
appeal from the intermediate order in question. 

[3] Even in cases of procédural law, where the ohly question was 
when the time for taking an appeal was ripe, the manifest inconven- 
iences and hardships from long postponement of a review of a decree, 
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intermediate in time, but baséd on a full submission and corisidtratir'^ 
of the la w and the évidence respecting the foundational issues oftitle 
and use, lad to exceptions in the application of the time rule. In For- 
gay V. Conrad, 6 How. 201^ 12 L. Ed. 404, an assignée in bankruptcy 
filed a bill to cancel sundry deeds of-the bankrupt, to establish the as- 
signee's title and right of possession, and to obtain an aecounting' of the 
rents and profits received by the défendants. On a full hearing of the 
issues of title and right of possession, and of the fact that défendants 
had been in unlawful possession, the trial court decreed that the com- 
plainant was the owner and was entitled at once to exclude the défend- 
ants from the property, that the défendants' receipts of rents and profits 
were unlawful, that the amount thereof be determined in an aecounting 
before a master, and that so much of the bill as related to the aecount- 
ing be retained for further decree. Plainly the parties were kept in 
court for détermination of an issue within the pleadings. Plainly the 
decree on title and right of possession was not the "final" decree in 
time relation. Plainly, in its essence, that decree was final as to the 
issues then adjudged, for they "could not hâve been afterwards re- 
considered or modified except upon a pétition for a rehearing" ; and 
the only question was whether an appeal should then be allowed or only 
af ter ail issues had been finally disposed of in the trial court. In view 
of the fact that the assignée in bankruptcy might distribute the pro- 
ceeds of the sale of the property among the creditors before the ae- 
counting issue for rents and profits was fînally disposed of, the appeal 
was permitted to stand. In aid of the "no piecemeal appeals" rule, Mr. 
Chîef Justice Taney condemned the splitting of cases and the rendition 
of two or more final decrees on the merits and pointed out to the trial 
courts that after a full hearing of the foundational rights of the par- 
ties only an opinion should be given and no exécutable orders entered 
until the master's account of profits or damages was in, so that ail mat- 
ters in dispute might be embodied in "one final decree." (But the rea^ 
sons that underlay that attitude hâve lost their importance by changes 
in appellate proceduure introduced in the act creating the Circuit Courtà 
of Appeals.) Thomson v. Dean, 7 Wall. 342, 19 L. Ed. 94, was a 
similar case. There also the decree on review finally adjudged title 
and right of possession, and reserved the matter of aecounting for a 
future decree. 

While Forgay v. Conrad and Thomson v. Dean are exceptional cases 
in the application of the Fédéral appeals statute then in force, they are 
not exceptional when substantive law is the test. Indeed, throughout 
thç world of English-derived jurisprudence, there is unanimity that a 
decree which, on issues joined, and on submission by the parties and 
considération by the court of ail the évidence the parties can or choose 
to adduce and ail the law the parties and the court deem applicable, 
adjudges that the complainant is the owner and entitled to the exclue 
sive possession of property and that the défendant has unlawfully in- 
vaded the complaipiant's rights, and orders the défendant to surrender 
or keep away from the property f orever, is a final decree on those is-. 
sues, even though the issue concerning profits or damages from the 
defendant's trespasses has been reserved for future juditial action. 
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Decrees of this character hâve been held to be final in essence, regard- 
less of time relation, in cases of partition, partnership, foreclosure, ré- 
demption, cancellation, rescission, injunction, condemnation, and many 
others.^ English courts hâve never been tied by a statute limiting ap- 
peals to those that write "finis" to the litigation. In an English chan- 
cery cause there may be successive appeals. Consequently the essen- 
tial nature of the decree or order has furnished the test.' And in its 
simplest form the test is whether the parties hâve intended to submit 
and hâve submitted an issue of title or right upon ail their admissible 
contentions of fact and law and the court has intended to décide and has 
decided that issue and has put its décision into an immediately exécu- 
table decree which in terms puts an end to that controversy, with no 
réservation of right to the parties or to the court for f urther or renewed 

1 Partltton cases : Allison v, Drake, 145 lU. 500, 32 N. E. 537 ; Ames v. 
Ames, 148 111. 321, 36 N. E. 110; Williams v. Wells, 62 lowa, 740, 16 N. W. 
513 ; Damouth v. Klock, 28 Mlch. 163 ; McRoberts v. Lockwood, 49 Ohio St. 
374, 34 N. E. 734; Lochrane v. Loan & Securlty Co., 122 Ga. 433, 50 S. E. 
372 ; Cedar Co. v. Peoples Bank, 111 Fed. 446, 49 0. C. A. 422 (4tli C. C. A.) ; 
Eichmond v. Elchmond, 62 W. Va. 206, 57 S. E. 736. 

Partnership Cases : Decatur Land Co. v. Cook (Ala.) 27 South. 559 ; Sammls 
V. Poole, 89 111. App. 118, afflrmed In 188 111. 396, 58 N. E. 934; Hastie y. 
Aiken, 67 Ala. 313 ; Hake v. Coach, 105 Mlch. 425, 63 N. W. 306. 

Foreclosure and rédemption cases : Myers v. Manny, 63 111. 211 ; Gentry v. 
Lawley, 142 Ala. 333, 37 South. 829 ; Marquam v. Koss, 47 Or. 374, 78 Pac. 
698, 83 Pac. 852, 8Q Pac. 1; Mills v. Hoag, 7 Paige (N. Y.) 18, 31 Am. Dec. 
271 ; ZImmerman v. Pugh (Ala.) 39 South. 989. 

Cancellation or reformation of deed cases : McMurray v. Day, 70 lowa, 671, 
28 N. W. 476 ; Lohman v. Cox, 9 N. M. 503, 56 Pac. 286 ; Stahl v. Stahl, 220 
111. 188, 77 N. E. 67; Jones v. Wilson, 54 Ala. 50; Johnson v. Northern Trust 
Co., 265 111. 263, 106 N. E. 814. 

Perpétuai Injunction cases: Merch & Manufrs National Bank v. Kent, 43 
Mlch. 292, 5 N. W. 627 ; Sacraraento Irr. Co. v. Lee, 15 N. M. 567, 113 Pac. 
834; Improvement Co. v. Lund, 15 N. M. 696, 113 Pac. 840; Chicago Life Ins. 
Co. V. Auditor, 100 111. 478 ; Earl v. Jacobs, 177 Mich. 163, 142 N. W. 1079. 

Condemnation cases: Pétition of Philàdelphla, M. & S. St. Ey. Co., 203 
Pa. 354, 53 Atl. 191 ; Tennessee Cent. Ey. Co. v. Campbell, 109 Tenn. 640, 75 
S. W. 1012. 

Miscellaneous cases: Walker v. Crawford, 70 Ala. 567; People v. Bank, 133 
Cal. 107, 65 Pac. 124 ; Wynn v. Bank, 168 Ala. 469, 53 South. 228 ; Robert v. 
Eousseau, 28 E. L; 335, 67 Atl. 330 ; Klein v. Independent Brewlng Ass'n, 231 
111. 594, 83 N. E. 434 ; Townsend v. Petersen, 12 Oolo. 491, 21 Pac. 619 ; Fry 
V. Eush, 63 Kan. 429, 65 Pac. 701 ; Perrln v. Leper, 72 Mlch. 454, 40 N. W. 859 ; 
Ayer v. Termatt, 8 Minn. 96 (Gil. 71) ; De Grasse v. Gossard Co., 236 111. 73, 
86 N. E. 176 ; Arnold v. Sinclair, 11 Mont. 556, 29 Pac. 340, 28 Ara. St. Eep. 
489; Eawley v. Burris (Tenn. Ch.) 47 S. W. 176; France v. Bell, 52 Neb. 57, 
71 N. W. 984 ; Marean v. Stanley, 34 Colo. 91, 81 Pac. 759 ; Neher v. Crawford, 
10 N. M. 725, 65 Pac. 156; Canal Co. v. State of Loulsiana, 233 U. S. 362, 34 
Sup. et. 627, 58 L. Ed. 1001. 

2 Brltish and colonial cases: In re Stockton Iron Furnace Co., 10 L. E. Ch. 
D. 335; Vldi v. Smith, 3 El. & B1. 968; Fenner v. Wilson, 62 L. J. Ch. 984; 
North Brltish Bank v. Colllns, 1 MacQueen (Scotch Appeal Cases) 369 ; Shaw 
V. St. Louis, S Suprême Court of Canada, 385 ; Baptist v. Baptist, 21 Suprême 
Court of Canada, 425 ; Ahmed Musaji Salejl v. Hashim Ebrahim Salejl, Indian 
Law Eeports, 29 Calcutta, 758; Bhup Indur Bahadur Singh v. Bajai Bahadut 
SIngh, Indian Law Eeports, 23 AUahabad, 156 ; Boloram Dey v. Eam Chùndra 
Dey, Indian Law Reports, 23 Calcutta, 279; Caries v. Hertz' Trustée, 1904 
Transvaal Suprême Court, 584. 
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présentation and considération. Such a decree, after the term, can be 
opened only on pétition for rehearing, bill of review, or appeal. 

From the point of view of time any order is interlocutory that 
"speaks between" the beginning and the end of the htigation. But 
from the point of view of essence only those orders are interlocutory 
which abstain from determining the merits of any f oundational issue 
of title or right and do no more than control temporarily the posses- 
sion or use of property or the actions of the parties in order that the 
decree or decrees on the merits when rendered may be eflfectively exe- 
cuted. 

Injunction cases (and there can be in reason no différence between 
the équitable protection of patent rights and other rights) furnish a par- 
ticularly clear example of the essential distinction. An owner of prop- 
erty is harassed by repeated and continuing trespasses. He may bring 
a common-law action for damages on account of the trespasses. But 
that is not an adéquate remedy against a persistent trespasser. So the 
owner invokes the équitable remedy of injunction devised by the old- 
time chancellors. In his bill he sets f orth bis title and right to exclusive 
possession and the defendant's repeated and continuing trespasses as 
indicative of the defendant's intent to trespass in the future, and there- 
upon prays, always for a permanent injunction, and sometimes for a 
temporary. If on affidavits and other informai and inconclusive évi- 
dence the chancellor orders the défendant to refrain until he can dé- 
termine the equities on a full and formai submission and deliberate 
considération of ail the évidence and law, the order is not only inter- 
locutory in time but also in essence. But when the parties hâve sub- 
mitted everything they hâve respecting title and right to exclusive pos- 
session and the defendant's minatory attitude, and thereupon the chan- 
cellor enters a permanent injunction, immediately exécutable, the order 
is final in essence on the issues submitted and determined, but may be 
either final or interlocutory in time relation. It is final in time, if the 
owner asks no damages for past trespasses, or, having asked waives 
them. In McGourkey v. Toledo & Ohio Ry. Co., 146 U. S. 536, 546, 
13 Sup. Ct. 170, 172 (36 L. Ed. 1079), it was said that a decree fixing 
the rights and liabilities of the parties and ordering an accounting be- 
f ore a master is final in time relation, that is, for the purposes of ap- 
peal, "if such jiccounting be not asked for in the bill." It is interlosu- 
tory in time if the owner sets up and demands his damages for past 
trespasses and the chancellor reserves that matter for future judicial 
action. But how cornes the chancellor to act at ail upon the matter of 
damages? Injunction, which is the sole basis of the équitable jurisdic- 
tion over the bill, is prospective — it régulâtes the conduct of the défend- 
ant for the future. Damages concern only the past. For them a com- 
mon-law action was proper and adéquate. But the chancellor, having 
rightly taken cognizance of an équitable subject-matter, rightly con- 
cludes, in order that there may be a speedy détermination of both the 
équitable and the légal causes of action concerning the same property, 
not to remit the parties to the common law court, but to entertain the 
common-la\v cause of action as an appendage of the équitable cause. 
When the chai;icellor bas found the complainant's title and right to ex- 
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clusivè possession and from évidence o£ the defendant's repèated àûd'i 
cpntinuing trespasses has f ound the def endânt's threat as tô the future, 
his entry of a permanent injunction exhaUsts every équitable issue in 
the bill. But the same évidence that discloses the def endânt's threat as 
tp the future usually proves the existence of damages for past fféspass- 
es. Ail that remains in such a case is to ascertain one élément, the 
amount, in order to make the common-law cause of action complète. 
And it is more convenient that this should be donc in the court that 
alréady hais jurisdiction of the parties and has establishëd from thé évi- 
dence the foundation of the common-law cause of action. So the de- 
cree of a permanent injunction, determining as it does ail the equities of 
the bill, is final as to the equities, irrespective of whether an accounting 
of damages for past trespasses is or is not reserved for future action. 

With respect to time relation the distinction between a temporary 
and a perpétuai injunction may be ignored without injury to the 
parties. If a decree that holds or créâtes a status until a full hearing 
can be had is challenged, the appeal must be talcen within thirty days. 
Such a decree is interlocutory both in time and in essence. If a decree 
dismisses an injunctional bill for want of equity, a period of six months 
is allowed for appeal. Such a decree is final both in time and in es- 
sence. If a decree establishes a perpétuai injunction and orders an ac- 
counting, no injury is done if, as a matter of procédural law, it be held 
that an appeal must be taken within thirty days. Such a decree, though 
final in essence, is interlocutory in time, and stressing time in procé- 
dure, it may be better that the decree be classified as interlocutory for 
the purposes of appeal. But although appeals from decrees of tempo- 
rary injunction and from decrees of perpétuai injunction with account- 
ing reserved are thus brought within the same section of the appellate 
practice statute, no bar to recognizing the difiference in essence between 
temporary and perpétuai injunctions is thereby f ormed. On . appeal 
from a decree of temporary injunction, the only question is whether the 
trial court abused its discrétion in holding or creating a status. If a 
decree of perpétuai injunction with accounting reserved must be held 
to be interlocutory in essence because it is held to be interlocutory in 
time, then the only question on appeal would be the chancellor's abuse 
of discrétion. This very contention was presented in Smith v. Vulcan 
Iron Works, 165 U. S. 518, 17 Sup. Ct. 407, 41 L. Ed. 810, and was re- 
jected. 

If a decree of perpétua! injunction with accounting reserved is mere- 
ly interlocutory in essence, then the défendant as a matter of right can 
insist that the chancellor hear again the same évidence and newly dis- 
covered évidence and décide anew the equities of the bill. If such a 
decree is affirmed on appeal, its character, if interlocutory in essence, is 
not thereby changed, and the défendant could still insist on having his 
day in the trial court on the merits. In reply to such an insistence in 
In re Potts, 166 U. S. 263, 17 Sup. Ct. 520, 41 L. Ed. 994, the court 
said : 

"The âeclslon and decree of thla court dld not amount, Indeed, technlcally 
speaking, to a final judgment, because the matter of accounting remalned to be 
disposed of. • • • But they constltuted an adjudication by this court of 
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ail questions, whether of law or of fact, Involved in the conclusion tliat the 
letters patent of tlie plalntiff were valid and had been Infrinsed. « • * 
The questions of novelty and infringement were beforé this court, and dis- 
posed of by its decree, and niust therefore be deemed to hâve been finally 
sèttled, and could not afterwards be reconsidered by the circuit court." 

And the défendant, of course, could not hâve the Suprême Court re- 
consider its final decree on validity and infringement except by péti- 
tion for rehearing. Inasmuch as the act creating the Circuit Courts 
of Appeals (Act March 3, 1891, c. 517, 26 Stat. 826) requires those 
courts to hear and détermine patent cases in the way theretofore done 
by the Suprême Court, we had assumed that our books were closed on 
the questions of the validity and infringement of the Christensen patent 
ever since 1915. 

Lovell-McConnell Co. v. Auto Supply Co., 235 U. S. 383, 35 Sup. 
Ct. 132, 59 L. Ed. 282, involved a matter of taxable costs in a Circuit 
Court of Appeals. The fées in question were not taxable if the decree 
appealed from was a "final decree." It was held that a decree finding 
a patent valid and infringed, awarding a permanent injunction, and di- 
recting an accounting of damages and profits was a final decree for the 
purpose of determining the rights of the parties concerning costs. If 
a decree that is held to be interlocutory for the purpose of appeal is 
held to be final respecting a right to costs, how much more important 
it is that such a decree be held to be final respecting the right to hold a 
permanent injunction based on findings of validity and infringement 
after a full submission and considération of ail' the évidence and the 
law bearing on those issues. 

In Hamilton Shoe Co. v. Wolf Brothers, 240 U. S. 251, 36 Sup. Ct. 
269, 60 L. Ed. 629, the statute governing the issuance of writs of cer- 
tiorari by the Suprême Court to Circuit Courts of Appeals was inter- 
preted and applied. It was held that a refusai to grant the writ on 
application to review a decree of perpétuai injunction with accounting 
reserved was not équivalent to an affirmance of that decree by the Su- 
prême Court; and that, a writ of certiorari having been granted after 
the Circuit Court of Appeals had passed on the accounting, the whole 
case was before the Suprême Court for review. This procédural dé- 
cision is not deemed by us to oppose a holding that a decree of per- 
pétuai injunction with accounting reserved is a final decree on the equi- 
ties unless vacated on appeal or writ of certiorari. 

Hart Steel Co. v. Railroad Supply Co., 244 U. S. 294, 37 Sup. Ct. 
506, 61 L,. Ed. 1148, is relied on by petitioner as demonstrating that the 
decree hère in question is merely interlocutory in essence. In that case 
a bill for infringement was dismissed for want of equity by a District 
Court in Ohio, and that decree had been aifirmed by the Circuit Court 
of Appeals for the Sixth Circuit (213 Fed. 789, 130 C. C. A. 447) 
Contemporaneously a bill by the same complainant against différ- 
ent défendants was pending in a District Court in Illinois, and that 
bill was dismissed for want of equity (193 Fed. 418). When the 
appeal from that decree came before this court, the def endants-ap- 
pellees moved that the decree of the District Court be affirmed on 
the ground that they were in privity with the défendant in the Ohio 
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case (222 Fed. 261, 138 C. C. A. 23). The Suprême Court held that 
the issue of the defendants-appellees' having been privies to the 
decree of the District Court in Ohio was pleadable and the question 
of fact triable in this appellate court. The decrees of the two District 
Courts and the decree of the Circuit Court of Appeals for the Sixth 
Circuit were ail final decrees both in time and in essence. No question 
arose or could arise whether a decree of perpétuai injunction, imme- 
diately exécutable, though interlocutory in time by reason of a reserv- 
ed accounting, is or is not final in essence on the issues of title and right 
of exclusive use. Our understanding of the Hart case is that the first 
adjudication on the equities of a bill is binding on the parties and their 
privies. In what ways that first adjudication may be availed of are 
matters of procédure. We do not understand that the intention of 
the parties in submitting their fuU proofs and the character of such 
submission, and the intention of the court in giving deliberate considéra- 
tion to ail the évidence and lawr the parties can présent and the char- 
acter of the resuit of such considération, are dépendent upon the subsé- 
quent condition that the court shall always deny and never grant the 
équitable relief prayed for in the bill. 

We are unable to find, as a matter of substantive law, that a perpétuai 
injunction has only a temporary purpose and force. 

The pétition is denied. 



MOREY LINOTYPING CO. OF CHICAGO, ITJL., v. CHICAGO LINO- 
TABLER CO. OF CHICAGO', ILL. 

(Circuit Court of Appeals, Seventh Circuit. April 29, 1919.) 

No. 2660. 

Appeal and Ereok <S=»339(4) — Inteelocutory Decree— Time foe Appeal. 
Whlle a decree In a suit for patent infringement, solely enjoinlng the 
Infringement and ordering an accounting, Is a final decree in essence as 
to the equities of the bill, yet, as a matter of procédure, It is an interloc- 
utory decree wlthin the time for perfecting an appeal, and so, where an 
appeal was not perfected within 30 days, it must be dlsmissed. 

Appeal to the District Court of the United States for the Eastern 
Division of the Northern District of Illinois. 

Suit by the Chicago Lino-Tabler Company of Chicago, 111., against 
the Morey Linotyping Company of Chicago, 111. From a decree for 
complainant, défendant appeals. Appeal dismissed. 

A. ly. Jackson, for appellant. 

Charles A. Brown, of Chicago, 111., for appellee. 

Before BAKER, MACK, and EVANS, Circuit Judges. 

BAKER, Circuit Judge. Appellee sued appellant on account of 
alleged infringement of a patent and prayed for a permanent injunc- 
tion and an order of accounting. On issues joined respecting the va- 
lidity of the patent and the fact of infringement, the District Court 
heard ail that the parties had to ofïer and found that the patent was 

^=3For otlier cases see same topic & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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valid and infringed, entered a permanent injunction, immediateîy ex- 
écutable, and ordered an accounting of damages and profits to be had 
before a master in chancery. 

Forty-one days later appellant filed in the District Court its péti- 
tion for an appeal, which was at once allowed. And now appellee 
moves that the appeal be dismissed for want of jurisdiction on the 
ground that the appeal should hâve been taken within thirty days 
from the entry of the decree. 

We hâve no doubt that the decree of permanent injunction, with 
accounting reserved, is a final decree in essence as to the equities of 
the hill. See National Brake & Electric Co. v. Christensen, 258 Fed. 

880, C. C. A. , herewith decided. But, as therein pointed out, 

a plain distinction exists between substantive and procédural law. 
And under the authorities referred to in that case the decree is inter- 
locutory in time, and time relation is determinative of the procédure. 

The appeal is dismissed. 



PLUNKETT et al. v. LEVENGSTON, 

(Circuit Court of Appeals, Seventti Circuit. April 29, 1919.) 

No. 2463. 

1. Teial <g=»211 — Insteuotions— Infeibences— Failuek or Pabty to Testify. 

In a civil action the jury may properly be instructed that it Is jus- 
tlfied in drawing inferences agalnst défendants because of their failure to 
testify, and especlally where facts in issue are peculiarly within their 
knowledge. 

2. RSLKASE <S=>59 — Instructions— EJffect of Covenant Not to Sue. 

An instruction as to the valldity and effect of a covenant not to sue, 
executed by plalntiff to certain défendants, held erroneous. 

3. Pleading ®=»400(1) — Defects in Plea — Waiveh. 

Whether a covenant not to sue, running to two of the three tort-feasors, 
can be pleaded as a défense by the tvco In an action against the three, not 
determined, because plaintif^ sougbt a détermination in tlils one action of 
ail issues. 

4. Fbaud <S=>3 — Fbaudulent Représentations — Grounds of Liability. 

Liabllity for damages in an action for fraud Is not created solely by 
the présence of a fraudulent Intent, but there must hâve been false rep- 
résentations made wlth intent to deceive, and they must hâve been ona- 
terial, made to Induce action, and relled upon and acted upon to the in- 
jury of the party claiming damages. 

In Error to the District Court of the United States for the Eastern 
Division of the Northern District of Illinois. 

Action by Harry M. Levengston against James Plunkett and Wil- 
liam Young Conn Humes. Judgment for plaintifï, and défendants 
bring error. Reversed. 

Défendant in error, hereln called "plalntiff," was persuaded by plaintiffs 
in error, hereln called "défendants," to purchase a collection of books called 
a "hlstorical library," for the sum of $65,000. Thls action is brought to re- 
cover damages by reason of fraud alleged to hâve been practiced by défend- 
ants in making the sale. 

®=>Foi otber cases km same topic & KET-NUMBER in ail Key-Numbered Digests & Indexes 
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Plunkett, one of the défendants, met plaintiff in New York state and per- 
suaded him to go to New Orléans where the library was located, the same 
having been collected by a Ubrarian named Béer. Upon arrivlng at New Or- 
léans, plaintiff met Humes, who, it was represepted, held an option to pur- 
chase the bocks and therefore eontrolled the sale. Although traveling many 
miles to personally examine the collection, plaintiff never saw the library; 
but upon représentations made, now in this action asserted to be false and 
whlch Induced hlm to buy, plaintiff purchased the library for $65,000. 

Plunkett represented that he was to recelve 5 per cent, commission for 
maUlng the sale, but proposed to apply thls commission upon the purchase 
prlce, provided plaintiff gave him the right to resell the library and share 
equally in the profits of the resale. The agreed prlce less the 5 per cent, 
was thereupon pald by plaintiff and the books were sent to New York. 

There is évidence tending to show that the entire library was not worth 
more than a thousand dollars, and it also appeared that only about $15,000 
of the purchase price went to Mr. Béer; the balance being divided among 
the défendants. 

After the sale was made, Plunkett represented that he had prospective buy- 
ers from one of whom only a definite offer was submitted. This buyer, it 
was claimed, would glve $150,000 for the library, but payment was to be 
made by unsecured notes. As a part of the deal, plaintiff was to pay Plunkett 
a commission of $50,000 cash. Inqulry as to the responsibility of the party 
vifho was to exécute the $150,000 notes materialized an unnamed woman whose 
exact résidence was unknown. 

When the books reached New York City, steps were taken to catalogue 
them. During this period, whlle plaintiff was still ignorant of the nature or 
value of hls collection, Humes advlsed him that a fraud had been committed 
and proposed to disclose certain infoniiation upon condition that plaintiff 
would agrée not to sue Humes or Toralinson. Thereupon plaintiff exeeuted 
to Humes and Tomlinson the desired agreement. Ail défendants rely upon 
this agreement as a bar to plaintiff 's recovery. It reads as follows: 

"It is hereby agreed that no action shall be begun agalnst William Y. C. 
Humes and Herbert O. Tomlinson, or either of them, by reason of any mat- 
ters existing at thls date by the undersigned. 

"Given for a good considération. 

"Saratoga Sprlngs, N. Y., January 21, 1911. H. M. Levengston. 

"Witness: W. T. Butler." 

The jury rendered a verdict in plaintiff's favor for $73,423.12, whieh sum 
included interest frbm the date of the transaction to the day of the rendi- 
tlon of thé verdict. Thereafter, upon ordér of the court, this sum was re- 
duced to $65,000 and judgment entered therefor agalnst défendants. Tomlin- 
son bas not attaeked the Judgment in this court, having sought Immunity 
through a discharge in bankruptcy. Défendants assign error: 

(a) In not direeting a verdict for défendants. 

(b) In receivlng évidence agalnst objection. 

(c) In instructions to the jury. 

Donald De Wolfe and Vincent G. Gallagher, both of Chicago, III., 
for plaintiffs in error. 

Clifford L,. Beare, for défendant in error. 

Before EVANS, Circuit Judge, atiçi GEIGËR, District Judge. 

EVANS, Circuit Judge (after stating the facts as above). We are 
convinced that the évidence is sufficient to support the verdict rendered 
in favor of the plaintiff. It will serve no useful purpose to restate 
in détail ail of the évidence upon which we base this conclusion. 

Défendants' claim that the représentations set forth in the déclara- 
tion were not actionable — that at least some of them were mère ex- 
pressions of opinion, while others were promises or statetaents of proph- 
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ecy as to future' trarisattions' — ^must also be rejected. While some o£ 
thesé statements, standing aloné, were subject to this criticism, there 
were many actionable représentations made. They were madé'at vari- 
ous times and at différent places and by différent défendants. It 
is impossible to set them forth fuUy. They should be read together. 
So construed, we are convinced that actionable misrepresentations ap- 
peaf. 

[1] Instructions. — Complaint is made because the court, among othér 
things, charged the jury as follows : 

"You may also take Into considération the faet that it was agreed by the 
parties hère that at least fourteen cases of thèse liooks were shipped frein 
the Chicago warerooms of Tomlinson & Co. to New Orléans at or about 
the time when the transaction tooU place, and you also had a right to take 
into considération the fact that Tomlinson bas not seen fit to take the stand 
In thls case. AU of those facts may be consldered by you. The sanie is true 
with the défendants Plunkett and Humes. Those charges were made, and 
they probably knew as well as anybody in the world actually what took place, 
and they had a perfect right to take the stand in their own behalf, and give 
you their version of the transaction, and I say you may take into considéra- 
tion the fact in reaching your verdict that they did not so testify, although as 
you know that at différent times during the trial appeared hère. * * * " 

In giving this charge no error was committed. This was a civil ac- 
tion. The jury was justified in drawing inferences against défend- 
ants because of their failure to testify. Kirby v. Tallmadge, 160 U. 
S. 379, 16 Slip. Ct. 349, 40 L. Ed. 463 ; Union Bank v. Stone, 50 Me. 
595, 79 Am. Dec. 631; Brown v. Schock, 77 Pa. 471; Bastrop State 
Bank v. Levy, 106 La. 586, 31 South. 164. 

More than this, one of the issues of fact arose over défendants' claim 
that a librarian of standing had collected thèse bocks. On the other 
hand, it was claimed by plaintiff that a large portion of the library 
was shipped from Chicago to New Orléans shortly before the pros- 
pective purchaser arrived; that thèse books were sent by Tomlinson 
& Co. to New Orléans ; that they were no part of the library collect- 
ed by Mr. Béer. The real facts were peculiarly within the knowledge 
of défendants, particularly Tomlinson, and under such circumstances 
the failure of a party to testify raises an inference against him. Man- 
tonyav. Reilly, 184 111. 183, 56 N. E. 425. We conclude, however, 
that, in the absence of any spécial circumstances such as hère dis- 
closed, the instruction was proper. Wigmore on Evid. § 289. 

The agreement heretofore quoted was pleaded as a bar by ail de- 
fendants. To this plea, plaintiff filed a replication of non est factum. 
Upon the trial the exécution and delivery of the agreement was clearly 
established, and to avoid its effect plaintiff introduced évidence tending 
to show, that its exécution was secured by fraud, also that it was a 
conditional release, and further that there was a total failure of con- 
sidération for its exécution. Against objection the court received this 
évidence on the assumption that the pleadings were "as broad as the 
proof." Formai amended pleadings were later filed. 

[2] The judge charged the jury in référence to the agreement as 
follows : 

"Now as to the so-called covenant not to sue, you hâve heard évidence giv- 
en by Levengston, you hâve heard Mr. De Lay, you hâve heard Mr. Butler, 
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and there hâve been certain letters read to you which refer to It. Now, If 
you flnd from the évidence In this case that Levengston sent that paper or 
release to Tomlinson and Humes on the basls of a promise on the part of 
Humes that he would furnlsh certain évidence of the fraud commltted on 
Levengston, and that he vi^ould send an affldavit whlch would enable Leveng- 
ston to Instltute his suit in New York City, and if you flnd further from the 
évidence that Humes dld not fulflU his part of the agreement; if he made 
his promise and failed to keep It — then the covenant, so-called covenant, not 
to sue is no bar to the action in thls case. 

"But you hâve ail the facts before you. Tou hâve ail the facts that any- 
body has. Tou heard ail the évidence. It must be f resh in your mind because 
it was the last évidence given, and you are to make up your minds from that 
évidence whether Humes did what he prpmlsed to do when he got the cove- 
nant not to sue from Levengston. If he dld fulflU his promise, if Levengston 
got what he expected to get and what he was promlsed, then there is a com- 
plète bar as to Tomlinson and Humes. If, on the other hand, this document 
was procured by false promises, if it was procured by promises that were not 
fulfiUed, then it Is no bar to an action on the part of Levengston." 

Défendants challenged the correctness of this charge and préservée! 
their rights by exceptions. 

This charge was clearly erroneous. There was no total failure of 
considération for executing the agreement. In fact, the jury could 
hâve well found that a part of the considération passed to the plaintiff 
before the agreement was executed. 

Nor can we accept as correct the statement that — 

"If he did fulflU his promise, if Levengson got what he expected to get 
and what he was promlsed, then there is a complète bar as to Tomlinson and 
Humes. If, on the other hand, this document was procured by false prêteuses, 
if it was procured by promises that were not fulfllled, then it is no bar to an 
action on the part of Levengston." 

If the agreement was obtained through fraud, and we think the évi- 
dence présents a jury question on this issue, it was not a bar to 
plaintiff's recovery. But such issue of fraud was not fuUy nor cor- 
rectly presented to the jury by thèse instructions. 

[3] Whether défendant could, against plaintiff's objection, hâve 
pleaded a covenant not to sue, running to two of the three or more joint 
tort-feasors in an action against ail wrongdoers, we need not déter- 
mine. See Duck v. Mayeu, 2 L. R. Q. B. D. 1892, 511; Mason v. 
Jouett, 2 Dana (Ky.) 107; C. & A. Ry. v. AveriU, 224 111. 516, 79 
N. E. 654; McDonald v. Goddard Grocery Co., 184 Mo. App. 432, 
171 S. W. 650, 58 L. R. A. 293 (note); 34 Cyc. 1090; 23 Ruling 
Case Law, 405, note 13. While we are convinced that this agree- 
ment is a covenant not to sue (City of Chicago v. Babcock, 143 
111. 358, 32 N. E. 271), and not a release, the record before us is not 
such as would justify us in disposing of the case upon a question of 
pleading. 

The plaintiff sought a détermination of the issues raised by the cove- 
nant by him executed and invited the court to dispose of ail of 
the issues presented by the pleadings and is not now in this court 
in a position to avail himselî of a ruie of pleading which at best is 
somewhat out of harmony with a practice which demands disposition 
in one action of ail issues capable of being fairly triable in one suit. 
Neither in the District Court nor in this court did plaintiff raise any 
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objection to the disposition of ail the issues arising out of the exécu- 
tion and delivery of this covenant. 

[4] Another assignment of error respecting instructions, we think, 
is well taken. 

At the completion of the charge counsel for défendant called the 
court's attention to an alleged failure to enlighten the jury respecting 
"future promises." To this, the court replied : 

"Well, I am of the opinion, as I stated on the motion for a dlrected ver- 
dict, that, if the Jury flnds in this case that there was a deliberate planned 
fraud, then it Is Immaterlal what means were used to induce Levengston to 
give up hls money ; whether It was a promise in the future, whether it was 
an expression of opinion, whether it was saylng the boxes were open, look at 
the books. It doesn't make the slightest différence what the conspirators did 
to bring about the desired resuit, if they Intended to commit a fraud, and if 
they unlawfully Intended to induce the plaintifC to part wlth the money." 

To this charge défendant excepted. 

This instruction was clearly erroneous. Liability for damages in a 
fraud action is not created solely by the présence of a fraudulent in- 
tent. There must, of course, hâve been false représentations made with 
intent to deceive, and such représentations must hâve been material, 
made to induce action, relied upon, and acted upon to the injury of the 
party claiming damages. 

While it is true the judge had previously defined the éléments neces- 
sary to make out a casé of fraud accurately, this later incorrect state- 
ment of the law could not but mislead the jury to défendants' préjudice. 

The judgment is reversed. 



NIAGARA TRANSIT CO. v. NORTHWESTERN FUEL CO. 
(Circuit Court of Appeals, Seventh Circuit. April 11, 1919.) 
No. 2612. 
WHABVES ©=>20(1) COLLAPSE OF COAL TJnloadino Beidqe — ACT OF GOD. 

The coUapse durlng a storm of a steel unloading bridge on respondent's 
coal dock weighlng 1,200 tons, new and of approved and modem con- 
struction, by whlch llbelant's vessel was injured, held not due to négli- 
gence whlch rendered respondent liable, but to the entlrely unusual vio- 
lence of the storm whlch could not reasonably hâve been anticipated. 

Appeal from the District Court of the United States for the West- 
ern District of Wisconsin. 

Suit by the Niagara Transit Company against the Northwestern 
Fuel Company. Decree for respondent, and libelant appeals. Af- 
firmed. 

Fred W. Ely and John B. Richards, both of Bufïalo, N. Y., for ap- 
pellant. 

L. K. IrUse, of Superior, Wis., for appellee. 

Before BAKER, MACK, and ALSCHULER, Circuit Judges. 

ALSCHULER, Circuit Judge. The action was in admiralty for 
damages to appellant's boat William A. Rogers through the collapsing 

^=»For other cases fee same toplc & KET-NUMBER in ail Key- Numbered Digests & Indexes 



894 268 FBDBEAli REPOETÎEE- 



.\y. 



of appellèe's coal unioading bridge at its Supérior, Wis., dock, where 
the boat was moored for unioading. The bridge was a steel structure, 
having a trussed span of over 500 feet, weighing about 1,200 tons, 
its lower chords 80 feet from the surface, and the truss about 40 feet 
high. It was supported on huge steel legs, ône set (called the shear 
legs) near the water end of the dock, and another (called the pier legs) 
at the opposite end ; the spah extending normally at about right angles 
to the water line. The legs rested firmly on massive compound trucks, 
each having twelve flanged wheels which ran on heavy rails laid on 
the dock parallel to thé water line, the rails for each set of trucks be- 
ing about 2 feet apart. Electrically driven devices operated the six 
driving wheels of each truck whereby the bridge could be moved 
either way along the rails so that boats might be unloaded at any 
point along this thousand or more feet of dock front served by this 
bridge, and the coal deposited any where upon the dock under the 
bridge. 

At the shear end of the span there was a raisable arm or apron 
nearly 80 feet long, which, when in position for unioading boats, was 
extended forward on the plane of the lower chords of the span mak- 
ing of it a continuation of the bridge, held in position over the boat 
by heavy cables from the upper part of the span. This apron or ex- 
tension was so attached to the lower part of the span that when de- 
sired it could be raised by the cables, and when at its fuU height it 
stood about ten degrees forward from a position rectangular to the 
floor of the span, and held in place by the cables. Along the underside 
of the span and of the extended apron there was a trolley arrangement 
whereby a small suspended trolley house could be moved underneath 
and along the entire span and apron of the structure. From it, sus- 
pended by heavy cables, was the bucket or "clam" for unioading the 
boats. This was in two parts, weighing empty 14 tons, and of 10 tons 
capacity. 

The boat to be unloaded was ma de fast to the dock and the trolley 
and clam were then run out on the apron over an open hatch of the 
boat. The open clam was lowered into the hatch and being raised 
gathered and held its capacity of coal, and was run bapk on the bridge 
and dumped at the place desired. As the varions hatches were emptied, 
others were reached by moving the bridge or the boat or both. To 
load, dump, and return the bucket required about a minute. 

A single operator in the trolley house controlled the movement of 
the bridge along the rails as well as the movements of the bucket, and 
the raising and lowering of the apron when this was required. Hand 
and foot levers operated the necessary electrical machinery. For the 
very essential function of holding the bridge at any desired place on 
the rails there were brakes and rail clamps. The brakes engaged the 
driving wheels, and were set automatically when the driving power 
was ofï the wheels, and after the brakes were set the automatic de- 
scent of a very heavy weight caused strong heavy clamps to engage 
the rails. Thus each time the operator threw off the power that moved 
the bridge along the rails, the holding mechanism became automatically 
effective. 
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In addition to thèse automatic holding devices, appellee had procured 
and had placed for convenient access on the trucks certain devices for 
additional security in case of emergency, consisting of chock blocks 
with bolts, designed to be firmly bolted to the tracks se that when 
in place they would rest upon the rails and against the forward 
wheels ; the blocks being curved to engage the wheels almost to the 
point of their contact with the rails. 

In building the structure provision was made for some skew move- 
ment whereby the shear legs might move some distance, about 70 
feet, either way from rectangular position, without endangering the 
bridge. 

On the day in question, while the beat was being unloaded, a storm 
of great violence came on, forcing the shear end of the bridge to 
move along the rails so far as to collapse. it, and the extension or 
apron, which with the clam, was over the boat, fell upon it, causing 
the damage for which the recovery is sought. 

Appellee contends that the storm w^hich caused the movement and 
the collapse of the bridge was one of unprecendented violence, and 
that for the damage occasioned by this "act of God," unmixed with 
any négligence on its part, it cannot be held liable. Appellant main- 
tains that the violence of the storm was not unprecedented at this 
place ; also, that appellee did not exercise proper care to secure the 
structure to the rails, and that it was not properly secured, and that 
this fact, coupled with the négligent opération of the bridge and bucket 
in the face of the impending storm, was the proximate cause of the 
collapse. 

The évidence was voluminous, orSlly given before the district court, 
which found for appellee, acquitting it of any négligence in the con- 
struction and opération of the bridge, finding that the injury com- 
plained of was caused wholly by "an act of God," through this storm 
which it found to hâve been unprecedented in its violence. 

The questions are purely of fact, and the évidence consists wholly of 
the transcript of that which was adduced in the district court. That 
appellee exercised ail due care in the sélection and érection of the 
bridge is very évident. The structure was new, having been in use 
only about six months. It was built on the then most approved plan 
by constructors présumably of the highest skill, and the évidence af- 
f ords no ground for any charge of négligence in this regard. 

As to the appliances for holding the bridge to the rails the évidence 
in our judgment warrants the conclusion of their sufficiency for ail 
contingencies which might in reason hâve been anticipated. That the 
brakes were set and the clamps were in proper engagement is suffi- 
ciently shown by évidence of the physical condition of the parts after 
thè occurrence. But in addition to thèse, with waming of an approach- 
ing windstorm the chock blocks were bolted to their intended places 
on the rails. But ail thèse together were not sufïicient to stop the 
movement of the shear end of the bridge. 

The fact of the movement against the eombined holding power of 
thèse appliances, far from sustaining the contention of négligence 
through alleged faîlure to afford sufficient anchorage, in our opinion 
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gives but added proof of the extrême violence of the storm, which is 
after ail the factor most determinative of this controversy. There was 
évidence of the records kept at the nearest weather bureau at Duluth 
of a number of previous storms whose recorded velocity in mileage 
was greater than the same records shovk^ed this one to be. But the 
office of this bureau is about four miles from the scène of the acci- 
dent, and from the velocity of the wind as there recorded it does not 
follow but that it may hâve been much greater at this place. Indeed, 
the physical manifestations appearing from the évidence render it 
altogether probable that such was the fact. In the more immédiate 
vicinity of this accident freight cars were blown over, buildings un- 
roofed and moved, and large boards were carried through the air anà 
upwards at such velocity as to drive them through the overhanging 
roof of an adjacent building with such force that they remained there ; 
and other bridge structures in the vicinity were also blown down. 
Half a dozen witnesses, familiar with the location, testified that this 
was the most violent storm they had ever experienced at this place. 
From the oral évidence on this subject, which the District Court 
heard, not only are we unable to say that the court erred in conclud- 
ing that- this was a storm of unexampled violence, but from its perusal 
we are quite satisfied that had we heard it our conclusion would hâve 
been the same. 

It is urged that, even conceding the storm to hâve been unprecedent- 
ed in violence, there was négligence in operating the bridge practically 
up to the time it began to move, and in failing to bave run the clam 
back under the bridge structure and raised the apron so it would not 
hâve been over the boat. It is true that the storm was a long time 
in breaking and reaching its fui! fury, and that the wind blew quite 
strongly for a considérable time before the accident. Appellee's super- 
intendent had given orders to clamp down the bridge and hold it. The 
order did not say that it should not be operated. It was moved to a 
f ull hatch and then clamped down, as stated ; but the work of unload- 
ing continued until very shortly before the accident. The évidence 
warrants the conclusion that just prior to the accident there was a very 
sudden and violent increase in the velocity of the storm, caused prob- 
ably by the meeting there of two distinct storm centers, and that it 
was the sudden cyclonic action of the storm that caused the bridge to 
move as it did. In our judgment the opération of the bridge just 
before the accident was not such an unreasonable thing to be donc as 
to amount to négligence on the part of appellee. 

If the apron or extension had been raised it is more than possible 
that the bridge in failing would not hâve struck the boat, since it seems 
the main damage to the boat was done by the failing upon it of this 
apron which extended above it. The raising of the apron was not a 
trivial opération. The évidence varied as to the time required to 
raise it — from three to twelve minutes — ^and it could not be said that 
this structure, if in standing position about 80 feet upward from the 
bottom of the span, would not, in case of coUapse, hâve fallen f or- 
ward and upon the vessel, with even more damaging efïect from the 
height to which it might hâve been raised. When the bridge coUapsed 
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there is no certainty that the apron would hâve fallen backward ; in- 
deed, it is very possible that it might hâve fallen in the direction to- 
ward which when raised to its full height it was normally inclined, 
viz., toward the boat. The apron when raised high above the span 
might through the action o£ the wind hâve had tendency to impart a 
twist to the span wholly apart from the skew action through move- 
ment of the trucks, and négligence might perhaps with equal show of 
reason hâve been attrihuted to the raising of the apron under such 
circumstances. The probable effect of the raising or lowering of the 
apron is entirely too spéculative to predicate actionable négligence on 
what in fact was done. 

In our judgment the évidence warranted the conclusion expressed by 
the District Court that the storm was "entirely unusual in its violence, 
and could not reasonably hâve been anticipated, and was the sole cause 
of the injury." For the conséquences of such "act of God," unmixed 
with négligence, appellee was properly held to be not answerable. 

The decree of the District Court is affirmed. 



UNITED STATES FIDELITY & GUARAKTY CO. v. BLUM.* 

(Circuit Court of Appeals, Ninth Circuit July 7, 1919.) 

No. 3239. 

Insubance <S=»446 — Life Poucy— "Suicide, Sane ob Insane." 

An exception from liabillty for death by "suicide, sane or Insane," In 

a life pollcy includes self-destruction irrespective of the assured's mental 

condition at the time of the act. 
[Ed. Note. — For other définitions, see Words and Phrases, Blrst and 

Second Séries, Suicide, Sane or Insane.] 

In Error to the District Court of the United States for the North- 
ern Division of the Western District of Washington; Edward E. 
Cushman, Judge. 

Action, by Estelle M. Blum against the United States Fidelity & 
Guaranty Company. Judgment for plaintiff, and défendant brings 
error. Reversed. 

This is an action by Mrs. Blum, widow and beneflclary named in a life In- 
surance policy Issued by the United States Fidelity & Guaranty Company, 
plaintiff in error hereln. The complaint alleged that Samuel Blum, the In- 
sured, died at Seattle through cxternal, violent, and accidentai means; that 
proofs of death were duly fumished, but that the Insurance company denied 
liability. The policy of Insurance provided for loss of life against "the loss 
or disability resulting from bodily injuries effected directly and independently 
of ail other cause through external, violent and accidentai means (excludlng 
suicide, sane or insane, or any attempt thereat)." The Insurance company 
pleaded that the death of Blum was effected through suicide, or an attempt 
thereat, and not otherwise. After verdict in favor of Mrs. Blum, judgment 
was entered against the Insurance company, and writ of erxor thereafter 
brought the cause to this court. 

The substance of the évidence was that Mr. Blum was a prospérons busi- 
ness man, and happy in his domestic afCairs; that on January 1, 1917, cer- 
tain of his property in Alaska was bumed, and that the news of the flre 

<g=9For other cjises see sama toplc & KEÎY-NUMBER in aU Key-Numbered Digesta & Index» 
258 F. — 57 «Rehearlng denied October 14, 19U. 
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greatly ctepressed hlm for a tlme ; that he did not sleep well, and was greatly 
worried about hls business, and sald he couîd not get the Alaska flre out of 
his mind; but that his condition of mind improved somewhat before January 
12th, the day on which he died ; that on that mornlng he and hls wlfe went 
to a ship to see a frlend sailing for Alaska ; that later Mr. Blum went to hls 
office, transacte€ some business there, and went to his home for lunch ; that 
after lunch he took a nap and retumed to hls office; that he went to a barber 
shop, where he agaln seemed nervous and restless, and returned to his office 
about half past 4 ; that he walked up and down, and apparently was under 
mental strain and discouraged; that about 5 o'clock he complalned to hls as- 
soclate that he could not collect hls thoughts ; that he stepped Into hls prl- 
vate office, leaving the door Connecting wlth hls outer office partly open; that 
hls absence was noticed, and that immedlately thereafter his body was found 
on the sldewalk two storles below. There was some testlmony that a few 
days before hls death he had had a falntlng spell, and that he complalned 
of feeling 111, and that when a feellng of falntness was comlng upon hlm he 
would try to get fresh air. There was clear proof that he complalned of lack 
of sleep, Inability to collect hls thoughts, and was more or less melancholy 
shortly before hls death. 

There Is no positive évidence as to how he got out of the wlndow, which 
was over 3 feet high from the floor, and had a sill 42 inches wlde, and the 
lower sash belng ralsed left an opening 2 feet 4^4 inches wlde and 2 feet 9% 
Inches high. But the contention of the plaintiff below was that he fell out 
involuntarlly whlle ti-ying to get air, and that hls death was wholly Involun- 
tary and purely accidentai, whlle the Insurance company contended fhat he 
jumped out voluntarlly, sane or insane, and that hls death was suldde. As 
the case was properly for the jury, we need not dwell upon the évidence. 

Peters & Powell, of Seattle, >Vash., for plaintiff in error. 
Preston, Thorgrimson & Turner and Lyons & Orton, ail of Seattle, 
Wash., for défendant in error. 
Before GILBERT, ROSS, and HUNT, Circuit Judges. 

HUNT, Circuit Judge (after statirig the facts as above). The prin- 
cipal assignments of error are directed to the instructions of the court. 
The insurance company requested the f ollowing instruction : 

"It appears from the undispùted évidence in thls case that on the 12th day 
of January, 1917, some tlme in the neighborhood of 5 o'clock in the after- 
noon, Samuel Blum was in hls office in the Pacific Block in the city of Seat- 
tle; that thls office had an opening to the clty street through a wlndow or 
séries of Windows fronting thereon; that Blum was last seen allve In'this 
room ; that almost Immedlately thereafter his body was found llfeless on 
the sldewalk pavement, which he must hâve reached through thls wlndow 
opening of hls, office. The question, after ail, for you to détermine, then, is as 
to whether Blum came out of thls wlndow Intentlonally or unlntentlonally. 
If you are satisfied by a greater weight pf évidence that it is more probable 
that he canlè but or through the wlndow Intentlonally than that he dld It by 
accident or unlntentlonally, then the burdèn of proof plaeed upon the de- 
fendant by thé presumption of law çxistlng against suicide wUl hâve been 
supported by ,t,he défendants, and your vetdict should be for thé défendant." 

The court gave the instruction, but added the f ollowing: 

"I don't thlnk that that instruction could posslbly mislead you, but to avoid 
any chance that it.may, I wlsh to qualify it somewhat. It is stated therein 
that the question is as to whether he came out of the window intentionally 
or unintentlonally. Now suldde is the intentlonal taklng of one's life. There- 
fore, to constitute suicide on the part of Blum in jumping or throwing him- 
sebC from that window, the f ollowing éléments would be necessary : That is, 
that he voluntarily came through the window; that he knew when he did vol- 
untarlly corne through the wlndow that it would probably resuit in his death; 
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and that he-âld Jnmp or-throw hlmself from the window with Hxe Idea of 
endlng hls life and kllling hlmself." 

Counsel for the insurance company excepted to that part of the 
qualifying charge which stated in eflfect that one alleged to hâve com- 
mitted suicide must know at the time that his act would probably re- 
suit in death or in fatality. 

The position of the insurance company is that by the qualification 
the jury were instructed that if they f ound that Mr. Blum was insane, 
and that he went through thé window without a conscious intent of 
self -destruction, they could not find that he committed suicide. 

A study of the opinions of the courts upon the subject of provisos 
and clauses similar to the one under considération tells us that after 
the décision of the Suprême Court in 1872 in Insurance Co. v. Terry, 
15 Wall. 580, 21 L,. Ed. 236, wherein it was held that a proviso in a 
contract of life insurance against death by suicide did not include a 
self-killing which was not intentional, and that, when the deceased 
did not realize the physical nature and conséquences of his act, and 
took his own life, being impelled by an irrésistible, insane impulse, it 
was not his act, and no more than an accident, changes in the lan- 
guage of contracts of insurance were frequently made with a view of 
excluding a certain manner of death from the risk assumed by the 
insurers. The changed forms often provide that the insuring com- 
pany does not assume the risk of self-destruction, sane or insane. In 
Bigelow V. Berkshire Insurance Co., 93 U. S. 284, 23 L. Ed. 918, the 
policy contained a condition of avoidance if the insured should die 
by suicide, sane or insane. The court said : 

"The words of this stipulation 'shall die by suicide (sane or l^âne),' must 
reeeive a reasonable construction. If they be taken in a strlctly Uteral sensé, 
their meaning mlght admit of discussion; but it is obvlous that they were 
not so used. 'Shall die by hls own hand, sane or insane,' Is doubtless a 
more aceurate mode of expression ; but it does not more clearly déclare the 
intention of the parties. Besides, the authorities unlformly treat the terms 
'suicide' and 'dylng by one's own hand,' In poUcies of life Insurance, as synon- 
ymous, and the popular understanding accords wlth this Interprétation. 

• • ♦ Life Insurance companies indiscrimina tely use elther phrase, as con- 
veylng the same Idea. If the words 'shall commit suicide' standing alone in 
a policy import self-murder, so do the words 'shall die by his own hand.' Elther 
mode of expression, when accompanied by the qualifying words, must recel ve 
the same construction. * » * Nothing can be clearer than that the words 
'sane or Insane' were Introduced for the purposé of excepting from the opéra- 
tion of the policy any intended self-destruction, whether the insured was of 
Sound mind or in a state of Insanlty. Thèse words hâve a précise, definlte, 
and well-understood meaning. No one could be misled by them ; nor could an 
expansion of this language more clearly express the Intention ot the parties^ 

* * * It Is unnecessary to dlscuss the various phases of Insanlty, in order 
to détermine whèthcr a set of clreumstanees might not possibly arlse which 
would defeat the condition. * * • For the purposes of 'this suit It is 
enough to say that the policy was rendered void if the Insured was conscious 
of the physical nature of hls act, and intended by it to cause hls death, al- 
though, .at the time, he was incapable of judging between right and wrong, 
and of understanding the moral conséquences of what he was doing. * • • 
To say that the company will not be liable if the insured shall die by 'suicide, 
felonious or otherwise,' is the same as declaring its nonliability if he shall die 
by 'suicide, sane or Insane.'" 
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In Clarke v. Equitable Assurance Society, 118 Fed. 374, 55 C. C 
A. 200, the policy provided that — 

"Self-destruction, sane or insane, wlthln one year from the date of the Issu- 
ance of the policies, is a risk not assumed by the soclety In this contract." 

The Court of Appeals carefuUy reviewed the décisions, and con- 
cluded that the insurer was not Uable. The reasoning was that the 
proviso had no words which limited its opération to intentional sui- 
cide, but that the insurer contracted that it would not assume the 
risk of self -destruction, sane or insane. To a contention that self- 
destruction would avoid the policy if the insured lacked intelligence 
to know that his act was wrong, but that the policy would not be avoid- 
ed if he did not understand tfie physical nature of his act, the court 
said: 

"To sustain such contention would requlre us to belleve that the deceased 
shot hlmself through the head because he dld not know that it would kill Mm. 
Instead of glvlng to the words of the proviso the plam meanlng for which they 
were manifestly Intended — that the Insurer Intended to guard Itself from 
llability if the insured came to his death from any physical movement of 
his own, whether sane or insane — we would lose ourselves in considération 
of the différent phases of Insanity, he compelled to split it into degrees, and 
to hold that, if he was so entirely insane as not to understand the physical 
conséquences of his act, the pi'ovlso would be avoided, while a lesser degree of 
insanity would make the company liable." 

In the more récent case of Moore v. Northwestern Mutual L,ife In- 
surance Co., 192 Mass. 468, 78 N. E. 488, 7 Ann. Cas. 656, the Su- 
prême Court of Massachusetts referred to Bigelow v. Berkshire Life 
Insurance Co., supra, and pointed out that in the pleadings in that 
action a repHcation, alleging that the insured, when he inflicted the 
pistol wound upon his person by his own hand, was of unsound mind 
and wholly unconscious of his act, was held to be bad as against a 
demurrer, and quoted approvingly from De Gogorza v. Knickerbock- 
er Life Ins. Co., 65 N. Y. 232. In that case the trial judge charged 
that if the act causing the death of the assured was an involuntary 
act of one incapable of exercising his will, then the company would 
be liable, but the Court of Appeals in New York held that such an 
instruction was erroneous, and that the words, "sane or insane," in- 
corporated in the policy meant just what those words commonly im- 
port, "and that is, if death ensues from any physical movement of 
the hand or body of the assured proceeding from a partial or total 
éclipse of the mind, the insurer may go f ree." As specially pertinent 
to the case before us, the Court of Appeals said : 

"We are not altogether unmlndful of the force of the proposition that a 
man does not die by his own hand who bas not sufliclent mind to will his 
own death, and It is not, perhaps, entirely easy to see In what précise words 
in our language the Idea may be accurately and artistlcally expressed that 
a totally insane man may take his own life. But the question seems to in- 
volve more — the refinement of language — than the application of practical 
sensé, and we are of the opinion that, in the common judgment of manklnd, it 
will be considered tfiat when a totally insane man blows his brains out witb 
a pistol that he will be said to hâve died by his own hand within the meanlng 
of a policy such as we hâve now under considération." 
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In the support of the approval of thèse vïews the Suprême Court 
of Massachusetts cites Travelers' Insurance Co. v. McConkey, 127 
U. S. 661, 8 Sup. Ct. 1360, 32 L. Ed. 308; Clarke v. Equitable As- 
surance Society, supra, and other cases. The conclusion of the court 
was that on reason and authority the words "sane or insane" cover 
every case of suicide, and that where self-destruction was clearly 
shown, it made no différence what the state of mind of the person 
committing the suicide was. In Billings v. Accident Co. of North 
America, 64 Vt. 78, 24 Atl. 654, 17 L. R. A. 89, 33 Am. St. Rep. 913, 
the policy provided that there would be no liability if death resulted 
from suicide, sane or insane, and the court held that this clause in- 
cluded self-destruction irrespective of the assured's mental condition 
at the time of the act, and that the court, in an action on the policy, 
would not attempt to measure the degrees of insanity. Adkins v. 
Columbia Life Ins., 70 Mo. 27, 35 Am. Rep. 410. _ 

Thèse opinions appear to us as logical and fair interprétations of 
the plain words used in the contract of insurance. If the insured fell 
out of the window by accident or in a faint, and was killed by the 
fall, of course there could be a recovery. But if he, of his own phys- 
ical motion, went through the window and so destroyed himself, then 
under the contract the insurer can avoid liability, and it would matter 
not what the mental condition of the insured was. The effect of the 
qualification to the instruction quoted was a direction that, although 
death may hâve resulted from the physical act of going through the 
window, suicide could not be found unless deceased intended to kill 
himself, and knew that his act would probably resuit in death. And 
this we hold was a material error. 

We cannot sustain the contention of the insured that the statutory 
définition of suicide as the "intentional taking of one's own life," 
found in the Criminal Code of the state of Washington (section 2385, 
vol. 1, Rem. & Bal. Ann. Codes) is controlling. That provision has 
to do with offenses against the public, but is not décisive in cases of 
private rights. 

The judgment is reversed, and the cause is remanded, with direc- 
tions to grant a new trial. 

Reversed and remanded. 



PENN MUT. LIFE INS. CO. v. BLTJM. • 
(Circuit Court of Appeals, Nlnth Circuit. July 7, 1919.) 
No. 3241. 

In Error to the District Court of the United States for the Northern Divi- 
sion of the Western District of Washington ; Edward E. Cushman, Judge. 

Action by Estelle M. Blum against the Penn Mutual Life Insurance Com- 
pany. Judgment for plaintlff, and défendant brings error. Reversed. 

Hartman & Hartman, of Seattle, Wash, for plaintlff In error. 
Preston, Thorgrlmson & Turner and Lyons & Orton, aU of Seattle, Wash., 
for défendant In error. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

•Rehearing denied October 14, 1919. 
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HXJNT, circuit Judge. Thls cause was trled jolntly with United States Fl- 
aellty & Guaranty Co. v. Blum, 258 red. 897, and by stipulation thé facts of 
that case are to be coiisldered herein. Inasmuch as the questions of law are 
also the same as in the other case, upon the authority of the décision therein, 
the judgment is reversed, with directions to grant a new triai. 



THE ADRIATIC. 

(Circuit Court of Appeais, Third Circuit. June 7, 1919.) 

No. 2463. 

1. Admibalty <@=>72 — International Law <S=9lO — OoMrtT. 

On principlés of international comity, a "Dnlted States court Is bound to 
accept a suggestion of the British ambassador that the British govem- 
ment requisitioned a certain British ship at a certain thne. 

2. International Law i®=>10 — British Ship — Comitt. 

A TJnlted States court. In a libel agalnst a British ship, on suggestion by 
the British ambassador, appearing as amicus curlse, that the ship has 
been duly requisitioned by the British govemment, is not at liberty to 
consider the question of the validity of the réquisition, or to consider a 
claim by libelant, alleging breach of a charter party, that the British 
government did not hâve power to réquisition thevessel, because the ves- 
sel at thé tlme was on the high seas. 

3. Admiraltt ©=939 — Comitt — Dismissal Without Préjudice. 

Where a United States court, hearlng a libel of a British ship based on 
an alleged breach of a charter party, cannot consider the questions in- 
volved by reason of the British ambassador having suggested that the 
vessel was duly requisitioned by the British government, it wîU dismiss 
the proceedings without préjudice to the right of the libelant to Institute 
another action in some court which Is in a position to pass upon the 
question of the validity of the suggested réquisition. 

Appeal from the District Court of the United States for the East- 
ern District of Pennsylvania ; Oliver B. Dickinson, Judge. 

Libel in rem by H. Baars & Co. and the Export Terminal & Ship- 
ping Company against the British steamship Adriatic, and in per- 
sonam against the owners, W. H. Cockerline &, Co., to recover dam- 
ages. From a decree in favor of the respondents (253 Fed. 489), the 
libelants appeal. Affirmed. 

Howard T. Kingsbury and Frédéric R. Coudert, both of New York 
City, for British Embassy. 

Willard M. Harris, of Philadelphia, Pa., and John C. Avery, of Pen- 
sacola, Fia., for appellants. 

John M. Woolsey, of New York City, Howard H. Yocum, of Phil- 
adelphia, Pa., and Harry D. Thirkield, of New York City, for appellees. 

Before BUFFINGTON, WOOLLEY, and HAIGHT, Circuit 
Judges. 

HAIGHT, Circuit Judge. H. Baars & Co., a corporation of 
Delaware, filed in the court below a libel in rem against the British 
steamship Adriatic, and a libel in personam against the owners, W. H. 
Cockerline & Co., a British concern, to recover damages which it 

€=»For other cases see same toplc & KBY-NUMBBR In ail Key-Numbered Dlgests & Indexes 
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claimed to hâve sustained by reason of an alleged breach of a charter 
party that had been entered into, on September 28, 1916, between the 
owners of the steamship and the Export Terminal & Shipping Com- 
pany, and which had been assigned by the latter to the libelants prior 
to the alleged breach. The original charterer subsequently, by péti- 
tion of intervention, became a coHbelant in the suits. The charter was 
for a single voyage from an American port to a European port, and 
was to become effective upon the arrivai of the vessel at the port of 
Philadelphia, Pa., where orders wrere to be given at once by the char- 
terers. On November 8, 1915, while the vessel vi^as on the high seas, 
the Transport Division of the British Admiralty notified the owners 
in England, by telegram, which was confirmed by letter sent to them. 
the following day, that the ship had been requisitioned for govern- 
ment service. Instructions, to be given to the master when the vessel 
should reach Philadelphia, were also cabled to the British consul gên- 
erai at Philadelphia. Although the owners endeavored to hâve the 
réquisition canceled and the vessel released, they were unsuccessful.' 
She reached Philadelphia on November 28, 1915, and on the next day 
the master was notified by the British consul gênerai that she had 
been requisitioned, and he was given certain instructions as to her 
further movements, which, with the concurrence of the owners, he 
obeyed, and which made it impossible for the vessel to fulfill the char- 
ter. The vessel remained continuously in the government service 
from that time until she was lost at sea about a year later. 

Before the case came on for trial, but long after the vessel had been 
released from arrest under bond given by the owners, a suggestion 
was filed by counsel for the British Embassy, appearing as amici 
curise, to the effect, among other things, that the steamship, which 
was of British registry and belonged to subjects of Gi"eat Britain, had 
been "duly requisitioned by the British Admiralty, which is an in- 
tégral part of the government of the United Kingdom of Great Britain 
and Ireland," and that the réquisition was "a governmental action by 
the government of Great Britain, and should not be inquired into 
by" the court in which the cause was pending. Considérable testimony 
was taken by the respondents as to the legality of the réquisition and 
as to the effect of a refusai by the master of the vessel or the owners 
to obey the instructions of the Admiralty and of the British consul 
gênerai at Philadelphia, and>as to what the British government could 
hâve done to compel obédience to them. No testimony was offered 
by the libelants on any of thèse points. 

[1] The learned judge of the court below, feeling that under the 
circumstances he should décline to adjudicate "any claim of right ad- 
vanced by the libelajits" which grew out of the requisitioning of the 
vessel by the British government, dismissed the libels. Thereupon 
the libelants appealed. In addition to the before-mentioned suggestion 
filed in the court below, there bas been filed in this court, under the 
hand of the British ambassador and the seal of the British Embassy, 
a certificate wherein are set f orth the same facts as were set forth in 
the suggestion, and an express avowal again made that the réquisition 
of the steamship was "a governmental act by the government of Great 
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Britain and Ireland." On principles of international comity, we feel 
bound to accept tlie suggestion and avowal of the British ambassador 
as conclusively establishing both the fact of the réquisition and its 
governmental character. Such has been the practice, as to similar 
facts, of the English courts (The Parlement Belge, L. R. 5 P. D. 197; 
The Constitution, L,. R. 4 P. D. 39), and quite generally of the courts 
of this country. See The Marpo (D. C. S. D. N. Y.) 252 Fed. 627; 
Agency of Can. Car & F. Co. v. American Can Co. (D. C. S. D. N. 
Y.) 253 Fed. 152; The Roserie (D. C. N. J.) 254 Fed. 154, where the 
suggestions were made directly by counsel for an embassy, and The 
Exchange, 7 Cranch, 116, 3 L. Ed. 287, where it was made through 
the attorney for the United States. 

It must be considered as established, therefore, that the vessel was 
actually requisitioned by the British government, acting through the 
Admiralty, before the time arrived for her to perform the charter. 
The charter party contained the following clause, viz. : "If vessel 
be requisitioned by the British Admiralty, this charter is to be null and 
void." As the vessel was requisitioned by the British Admiralty, that 
provision of the charter party would seem to relieve absolutely the 
owners from any liability growing out of her failure to perform the 
charter. The libelants contend, however, that it does not hâve that 
effect, because, as it is claimed, the British Admiralty had no power, 
under the English law, to réquisition the vessel when the attempt to 
do so was made, because she was then upon the high seas and not 
within the British Isles or the waters adjacent thereto. Of course, 
that contention, if correct, to hâve any efïect, must necessarily be 
predicated upon the assùmption that the provision in question of the 
charter party referred only to such réquisitions of the British Ad- 
miralty as should be strictly légal and in accordance with the laws 
of Great Britain, as distinguished from réquisitions which might in 
fact be made by the Admiralty, but which were beyond its légal power 
and authority to make. 

[2] Assuming, for purposes of argument only, that such is a proper 
construction of the charter party, it is apparent that, if the vessel was 
legally requisitioned, no liability attached to the respondents by rea- 
son of the failure of the vessel to thereafter perform the charter, 
because, upon such a réquisition, the charter party, by its express 
terms, became null and void. But, in accordance with the rule that 
"the courts of one independent government will not sit in judgment 
on the validity of the acts of another donc within its own territory," 
it is not within the province of a court of this country to attempt to 
détermine whether the réquisition of the vessel was valid or invalid 
under the laws of Great Britain; it must be hère accepted as légal, 
or, as it is sometimes expressed, such a question is not justiciable. 
Ricaud v. American Métal Co., 246 U. S. 304, 309, 38 Sup. Ct. 312, 
62 L. Ed. 733; UnderhiU v. Hernandez, 168 U. S. 250, 253, 18 Sup. 
Ct. 83, 42 %. Ed. 456; American Banana Co. v. United Fruit. Co., 
213 U. S. 347, 357, 29 Sup. Ct. 511, 53 L. Ed. 826, 16 Ann. Cas. 1047 ; 
Oetjen v. Central Leather Co., 245 U. S. 297, 303, 38 Sup. Ct. 309, 62 
h. Ed. 726; The Invincible, 2 Call. 29, Fed. Cas. No. 7,054; Hewitt 
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V. Speyer, 250 Fed. 367, 162 C. C. A. 437 (C. C. A. 2d Cir.) ; Earn 
Line S. S. Co. V. Sutherland S. S. Co. (D. C. S. D. N. Y.) 254 Fed. , 
126. Hence it follows that, even if the charter party be construed as 
libelants must hâve it construed to raise the question of the validity of 
the réquisition, no cause of action accrued to them from the failure 
of the vessel to perform the charter, se far as the courts of this coun- 
try are at liberty to détermine. This conclusion has rendered it un- 
necessary for us to consider or décide any of the other questions which 
hâve been raised. 

[3] The decree will accordingly be affirmed, with costs. However, 
in order that there may be no possible misunderstanding in the future 
as to the effect of the decree, we deem it proper to expressly state, 
what we think is necessarily to be inferred from the action of the court 
below, that the libels are dismissed without préjudice to the right of 
the libelants to institute another action in any court which is in a 
position to pass upon the question which, as above stated, we hâve not 
f elt at liberty to inquire into. 



SETTON V. EBERLE-ALBEECHT FLOUE CO. 

(Circuit Court of Appeals, Eighth Circuit. May 7, 1919. Rehearlng Denled 

July 22, 1919.) 

No. 5213. 

1. Sales <S=>418(2) — Breach of Contkact to Delivee — Measube or Damages 

— "Place of Delivert." 

When contracts for the sale of chattels are broken by vendor falllng to 
deliver, the measure of damages is the différence between the contract 
priée and the market prlce of the article at the time when and the place 
where it should hâve been delivered, with interest ; the place of delivery 
meaning the place where title passes. 

2. Sales ®=3418(12) — Beeach of Contkact — Measube of Damages — Resale 

contbacis. 

If a buyer of chattels has, In advance, made a contract for resale, and 
diseloses such fact to his vendor, who undertakea to furnish the commod- 
ity and deliver it at a specified time and place, so that the buyer inay 
fulfiU his resale contract, but the vendor fails to do so, he will be liable 
on the basis of the profits the vendee would hâve realized on his contract 
of resale. 

3. Sales <S=3418(12) — Beeach or Contbact to Deuveb — Measuee or Damages 

— "C. I. F." 

Where a flour merchant in Alexandria, Bgypt, brought an action for 
breach of a contract to buy of a corporation in St. Louis, Mo., "2,000 bags 
'White Owl' at 23/6 per 280 Ibs. c. I. f. Alexandria, ail August shipment," 
but failed to allège spécial damages, or facts showlng an exception to the 
gênerai rule of damages, the measure of damages was the différence be- 
tween the contract price and the market priée at St. Louis, and not the 
différence between the contract price and the market prlce in Alexandria ; 
the contract not being one technically for resale, and the letters "c. L f." 
merely meaning "cost, Insurance, and frelght." 

Carland, Circuit Judge, disseiiting. 
'or otber cases see same toplc & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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In Error to the District Court of the United States for the Eastern 
District of Missouri; David P. Dyer, Judge. 

Action by Jacques Setton, doing business as Jacques Setton & Ce, 
against the Eberle-Albrecht Flour Company, for breach of contract. 
Judgment for défendant on a directed verdict, and plaintiff brings 
error. Affirmed. 

Frank H. Sullivan, of St. Louis, Mo. (Clément A. Lawler, of Kan- 
sas City, Mo., and George F. Haid, of St. Louis, Mo., on the brief), for 
plaintiff in error. 

Rhodes E. Cave, of St. Louis, Mo. (A. G. Eberle and George H. 
Williams, both of St. Louis, Mo., on the brief), for défendant in error. 

Before HOOK and CARLAND, Circuit Judges, and AMIDON, 
District Judge. 

AMIDON, District Judge. The plaintiff, Setton, a flour merchant 
of Alexandria, Egypt, brought this action against the défendant, the 
Eberle-Albrecht Flour Company, of St. Louis, Mo., for a breach of the 
following contract, dated July 11, 1914: 

"We ofCer to buy of you 2,000 bags 'Whlte Owl' at 23/6 per 280 Ibs. c. i. f . 
Alexandria, ail August shlpment." 

This offer vs^as accepted by cable. The contract was wholly by cor- 
respondence and cable. The défendant failed to deliver the flour, as 
performance became difficult by the breaking out of the World War 
early in August. Probably the principal cause of the breach was 
obstruction to shipping facilities. It may also be that enhancement pf 
price was a factor. It is not claimed that either of thèse causes was 
légal justification for the breach. In the trial court the case turned 
wholly on the proper measure of damages ; plaintiff insisting that 
they should be based on the différence between the contract price 
and the market price at Alexandria, and the défendant on the différ- 
ence between the contract price and the market price at St. Louis. 
The trial court held with défendant, and excluded évidence as to priées 
in Egypt, and, as plaintiff offered no évidence of market price at St. 
Louis, it directed a verdict in favor of défendant at the conclusion of 
plaintiff's case, and entered judgment accordingly. Plaintiff brings 
error to review that judgment. 

Some time was spent in the trial court explaining the letters c. i. f. 
They mean "cost, Insurance, and freight." Their significance was 
explained by Lord Justice Blackburn, in Ireland v. Livingston, L. R. 
5 H. L. 395, 406, in language quoted in Williston on Sales, page 408, 
and in the fourth édition of Benjamin on Sales, section 891. The Lord 
Justice concludes his statement as f oUows : 

"In substance, therefore, tbe consignée pays, though In a différent man- 
ner, the same price as if the goods had been bought and shipped to him lu 
the ordinary way." 

The duty which this feature of the contract imposed upon the seller 
has no bearing upon the question now under review. 

[ 1 ] The gênerai rule as to damages is stated by Sedgwick, at sec ■ 
tion 734, as f ollows : 
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"■WTien contracts for the sale of chattels are broken by the véndor falling to 
dellver the property aceordlng to the terms o£ the bargaln, it seems to be , 
well settled, as a gênerai rule, both In England and the TJniteiï States, that the 
measure of damages Is the différence between the contract price and the mar- 
ket value of the article at the time * * • wîien and the place where it 
should hâve been delivered, vs^ith interest." 

The same rule is expressed in slightly différent language, and a 
multitude of cases cited, in the fourth édition of Sutherland on Dam- 
ages, at section 651. 

The words "place of delivery" in the rule, mean the place where 
title passes. If the goods are to be shipped by carrier, this will be 
the place at which they are delivered to the carrier. If there is no 
local market at that place, the words hâve been enlarged to include 
places in the same vicinity where there is a market ; allowaiices being 
made for freight. The rule as stated by Sedgwick has been adopted 
by the fédéral courts (Grand Tower Co. v. Phillips, 23 Wall. 471, 23 
L. Ed. 71 ; Globe Refining Co. v. Landa Cotton Co., 190 U S. 540, 
23 Sup. Ct. 754, 47 L. Ed. 1171 ; Salmon v. Helena Box Co., 147 Fed. 
408, 412, 413, 17 C. C. A. 586), and by ail state courts entitled to 
speak with authority on such a subject (Cahen v. Platt, 69 N. Y. 348, 
25 Am. Rep. 203 ; Rahm v. Deig, 121 Ind. 283, 23 N. E. 141). An 
examination of thèse authorities will show that using the market price 
at the place of ultimate receipt by the consignée in measuring damages 
has resulted in a reversai in ail ordinary mercantile transactions. 

[2] To the gênerai rule there is an exception, which is accurately 
expressed in Sutherland on Damages, section 662, page 2343, as fol- 
lows: 

"If the buyer has, in advance, made a contract for resale, and discloses 
that fact to his vendor, who undertakes to furnish the commodlty and deliver 
It at a specified time and place, arrangea virlth référence to enabllng the buyer 
to fulflU his contract for resale, and the vendor faits to deliver the property, 
he will be liable for damages on the basis of the profits the vendee would 
reallze upon his contract for such resale." 

This exception is well illustrated and explained in Rahm v. Deig,. 
121 Ind. 283, 23 N. E. 141 ; Howard Supply Co. v. Wells, 176 Fed. 
512, 100 C. C. A. 70; West Drug Co. v. Byrd, 92 Fed. 290, 293, 34 
C. C. A. 351 ; Southern Flour & Grain Co. v. McGeehan, 144 Wis. 
130, 128 N. W. 879. 

Mère knowledge that goods are purchased for resale in the ordi- 
nary course of business will not take the transaction out of the gên- 
erai rule and place it under the exception. If that were not so, the 
exception would swallow up the gênerai rule completely, for it is al- 
ways known that, when goods are bought from a manufacturer by a 
broker or wholesaler, or by a retailer from a jobber, the buyer pur- 
chases for resale. To bring a case within the exception, the buyer must 
hâve an existing contract for resale at the time of the purchase, and 
must buy for the purpose of enabling himself to perform his obliga- 
tions on the resale, and thèse features must be clearly explained to the 
seller, and he must enter into his contract for the purpose of enabling 
the buyer to pierform his obligations under the contract of resale. The 
same resuit will follow if the buyer is acting as the agent of the seller. 
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as in Cook Mfg. Co. v. Randall, 62 lowa, 244, 17 N. W. 510, and Mc- 
Cormick Harvesting Co. v. Jensen, 29 Neb. 102, 45 N. W. 160. 

It \.ill be found, upon a careful examination of authorities entitled 
to be considered, that in order to take a case out of the gênerai rule 
there must be présent some spécial feature, such as those to which 
we hâve adverted. Such spécial features must be sufficient to take 
the case out of the spécial title of Sales and place it under the gên- 
erai law of Contracts. Then the rule of Hadley v. Baxendale, 9 Exch. 
341, as qualified by later décisions, may control. Globe Refining Co. 
V. landa Cotton Oil Co., 190 U. S. 540, 23 Sup. Ct. 754, 47 L. Ed. 
1171. Mère knowledge that goods are purchased for resale is not 
sufficient to produce that resuit. One reason for this is that the market 
price at the place where the goods are to be resold carries the trans- 
action one stage nearer the ultimate consumer than the original sale, 
and always shows a higher market value than that which controlled 
between the original buyer and seller. It would be manifestly unjust 
to measure the damages by a market value thus enhanced. This fea- 
ture is well explained by Judge Adams, speaking for this court, in 
Salmon v. Helena Box Co., 147 Fed. 408, 412, 413, 17 C. C. A. 586. 

[3] It is likewise true that ail courts regard the damages, when they 
are measured by the exception, as spécial damages, and the facts show- 
ing that the exception ought to apply must be pleaded in the complaint. 
No such allégations are contained in the complaint in this case, and a 
reading of the correspondence between the parties convinces us that the 
façts would not justify such claim. 

The ruling of the trial court was therefore right, and its judgment 
is affirmed. 

CARLAN'D, Circuit Judge, dissents. 



GOLDSTEIN v. UNITED STATES. • 

(Circuit Court of Appeals, NInth Circuit. May 28, 1919.) 

No. 3289. 

1. Aemt and Navy ®=»40 — Intebfebbnce wth Armed Foeces of United States 

— Offenses. 

The exhibition of a plcture during the existence of the war with Ger- 
many, calculated to sow discord between the people of the United States 
and the British Empire by arousing feellngs of indignation by portraying 
scènes in which British soldiers were depieted durlng the Revolutlonary 
War as murderlng noncombatant Americans, is a violation of Act June 
15, 1917, tit. 1, § 3 (Comp. St 1918, § 10212e), maklng it an offense for any 
person when the United States is at war to willfully cause or attempt to 
cause insubordination, mutiny, or refusai of duty in the armed forces of 
the United States, for the depictlng of such scènes might cause insubor- 
dination, etc., of armed forces operating in connection with the British. 

2. Akmy and Navy <S=»40 — Intertekence with Abmed Forces of United 

States — Offenses. 

An indictment, charglng that défendant, by the exhibition of a movlng 
plcture calculated to cause feellngs of indignation against England, vlo- 

^ssFor otlier cases see same toplc & KBY-NUMBSK in ail Key-Numbered Dlgests & Indexes 
•Rehearlng denled Octobcr 14, 1919. 
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lated Act 7une 15, 1917, tlt. 1, § 3 (Comp. St. 1918, 5 10212c), maklng It 
an offense for any person to cause, or attempt to cause, insubordination, 
mutiny, or refusai of duty In the armed forces of the United States, held 
sufflcient, in view of tlie fact that millions of men were being drafted, 
though It did not aver that soldlers witnessed the exhibition of the picture ; 
It being alleged that the picture was publicly exhiblted. 
3. Aemt and Navy <g=»40 — Bspionaqb Act — Indictment — Sufficienct. 

An indictment held to charge a violation of the Esplonage Act, in that 
It alleged that défendant in aid of the German government had control of 
and was using a motion picture calculated to arouse feelings of enmity 
between the people of the United States and the British Empire, for the 
purpose of vlolating Act June 15, 1917, tit. 1, § 3 (Comp. St. 1918, § 10212c), 
making it an offense for any person to cause or attempt to cause any in- 
subordination or refusai of duty in the armed forces of the United States. 

In Error to the District Court of the United States for the South- 
ern Division of the Southern District of California; Benjamin F. 
Bledsoe, Judge. 

Robert Goldstein was convicted, under Act June 15, 1917, of know- 
ingly, willfuUy, and unlawfuUy attempting to cause insubordination, 
disloyalty, mutiny, and refusai of duty in the military and naval forces 
of the United States during war, and he brings error. Affirmed. 

The plaintiff in error was convicted on two counts of an indictment, the 
flrst of which chargea as follows : "That throughout the perlod of tlme from 
the eth day of April, in the year of our Lord one thousand nlne hundred and 
seventeen, to the day of the flnding and présentation of this indictment, the 
United States bas been at war with the Impérial German government, and 
that during said period of time onë Robert Goldstein, whose full and true 
name other than as herein stated is to the grand jurors unknown, hereinafter 
called défendant, in the city of Los Angeles, state of California, and within 
the Southern Division of the Southern District of California and within the 
jurisdletion of this honorable court, dld, on the 28th day of November, in the 
year of our Lord one thousand nine hundred and seventeen, knowingly, will- 
fully and unlawfully attempt to cause insubordination, disloyalty, mutiny, and 
refusai of duty, in the military and naval forces of the United States In the 
manner followlng, that is to say: 

"That at the time and place aforesaid, the said Robert Goldstein dld présent 
to the public at Clune's Auditorium Theater, a certain motion picture play, en- 
titled and known as 'The Spirit of '76,' which said motion picture play was 
designed and Intended to arouse antagonism, hatred, and enmity between the 
American people, and particularly the American military and naval forces, 
against the people of Great Britain, and particularly against the military and 
naval forces of Great Britain at a time when, as the défendant then and there 
well knew, the government of Great Britain wltïi its military and naval forces 
was an ally of the United States in the prosecution of the war as aforesaid 
against the Impérial German government ; that among the scènes so pre- 
sented In said motion picture play, 'The Spirit of '76,' there was, at the time 
and place aforesaid, presented to the public In said picture the scène of a 
soldler of Great Britain whirllng an American infant around on the point 
of his bayonet, and the scène of British soldiers in the act of shooting and 
bayoneting helplees and defenseless American women and children and 
dragging American women and children by their haïr and capturing and 
-^arrylng away young American glrls, and many other scènes of llke character, 
ail of which were designed and intended and were being used for the purpose 
of causing Insubordination, disloyalty, mutiny, and refusai of duty in the mili- 
tary and naval forces of the United States." 

There was a demurrer to each count of the indictment for its fallure to 
State an offense against the laws of the United States, and a motion to quash 
which specifically polnted out the absence of allégation showlng the proximlty 

^=»For otber cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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of mllltary br naval forces of the tJnlted States, or that they could be aflfècted 
thereby. The deinurrer and the motion were overruled. 

Grittenden Thornton, of San Francisco, Cal., for plaintifï in error. 
Robert O'Connor, U. S. Atty., and W. F. Palmer, Sp. Asst. U. S. 
Atty., both of Los Angeles, Cal. 

Before GILBERT, MORROW, and HUNT, Circuit Judges. 

HUNT, Circuit Judge (after stating the f acts as above). The demur- 
rer and the motion to quash raised the question whether or not either 
count of the indicti|ient alleged an offense against the United States. 

[1] We will first consider the count which charges an attempt to 
cause insubordination and disloyalty or refusai of duty. The statute, 
Act of June 15, 1917, is clear and. simple in its language. Whoever, 
when the United States is at war, shall willfully cause, or attempt to 
cause, insubordination, disloyalty, mutiny, or refusai of duty in the 
military or naval forces of the United States, shall be punished as pro- 
vided. The question of the truth or falseness of the thing done by 
the person who, when the state of war exists, attempts to cause dis- 
loyalty or any of the other conditions enumerated, is not the essence 
of the inquiry. Enacted as the statute was while the country was at 
war, the évident, underlying purpose of its language was to prevent 
any willful attempt to engender feelings of lack of fidelity to the Unit- 
ed States among the military or naval forces or any attempt made with 
evil mind to cause any disobedience to lawful authority in the mili- 
tary or naval forces ; and the statute should always be read in. the 
light of the purpose of its enactment. 

It is clear that an attempt to create disloyalty may be by showing 
a picture to the public, as well as by uttering speech or publishing a 
writing. The picture might be a truthful représentation of an histor- 
ical fact, and yet the nature of it, the circumstances surrounding the 
exhibition thereof, the time, the occasions when the public exhibitions 
are had, may well tend to show whether the picture would naturally, 
in the light of great events, be calculated to foment disloyalty or in- 
subordination among the naval or military forces. In time of peace, 
a picture purporting to show incidents of a war fought more than a 
hundred years before, and exhibiting soldiers of a foreign country 
bayoneting helpless American women and children, might arouse but 
ordinary interest. But, if it has come about that a war is being fought 
by the United States and in the war the cause of the United States is 
allied with that of the foreign country whose soldiers are pictured as 
murdering American women and children, and if, at the time the 
United States is enforcing draft laws and raising a large army and 
navy to fight the common enemy of the two allied countries, it seems 
but reasonable to say that the ejdiibition of such a picture is calculated 
to arouse antagonisms and to raise hatred in the minds of some who 
see it against the ally of the United States, and as a probable effect to 
put obstruction in the way of the necessary co-operation between the 
allied countries against the enemy, and to undermine an undivided 
sentiment for the United States and to encourage disloyalty and re- 
fusai of duty or insubordination among the military and naval forces, 
Schenck v. United States, 249 U. S. 47, 39 Sup. Ct. 247, 63 L. Ed. 470. 
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[2] Nor, in an attempt of the charaeter indicated, is it necessary 
that the picture exhibited should actually be seen by soldiers and sail- 
ors already enlisted. Millions of men within the provisions of the 
conscription act and subject to call were in the military and naval forc- 
es throughout the country and were part of the public. The exhibi- 
tion to the public at a public place, if given with the evil intent describ- 
ed, is sufficient. In Coldwell v. United States, 256 Fed. 805, — C. C. 
A. — , the Court of Appeals for the First Circuit considered an ob- 
jection to an indictment wherein it did not appear that the persons 
vifhom the défendant was alleged to hâve addressed were in the mili- 
tary or naval forces of the United States. The court said : 

"The act makes It an offense to wlUfully 'attempt to cause insubordination, 
disloyalty, mutlny or refusai of duty In the military or naval forces of the 
United States.' or to 'willfully obstruct the reeruiting or enllstinent service of 
the United States,' and its language is broad enough to Include statements 
calculated to produce thèse results, when made in the présence of persons who 
are not in the military or naval forces of the United States, provided they 
are willfully made and with the intent set out in the act." 

[3] The second count also charges a violation of the Espionage 
Act, in that it specifically allèges that the défendant, in the aid of the 
German Government, had control of and was willfully using the film as 
a means to violate section 3 of title 1 of the Act of June 15, 1917, c. 
30, 40 Stat. 219 (Comp. St. 1918, § 102i2c), the Espionage Act, m 
the manner as fully described in the first count of the indictment. 
The first count is referred to and drawn into the body of the sec- 
ond count by référence to the motion picture play "The Spirit of 
76," and it is charged that it was designed and intended for use 
and was used as the means of violating section 3 of title 1, Act of 
June 15, 1917, c. 30, and titlell, § 22 (Comp. St. 1918, §§ 10212c, 
10212i). When considered with the first count incorporated within 
it, we think the second count is sufficient. 

We believe that the issues under the counts were properly for the 
jury, and, as the évidence upon which the verdict was predicated is 
not in the record, we must accept the verdict as sustained by the 
évidence. 

The judgment is aifirmed. 



CHASS V. UNITED STATES.* 
(Circuit Court of Appeals, Thlrd Circuit. June 26, 1919.) 
No. 2476. 

1. Criminal Law i©=552(3) — Cikcumstantiai, Evidence — Sufficienct. 

To justlfy a conviction of crime on circumstantial évidence, the latter 
must be such as to exclude every reasonable hypothesis but that of guilt. 

2. Receiving Stolen Goods <S=8(4) — Evidence — Sufficienct. 

In a prosecutlon for violation of Act Gong. Feb. 13, 1913 (Comp. St. §§ 
8603, 8604) for feloniously havlng in possession certain plush knowing It 
to hâve been stolen from an Interstate freight shipment, évidence, although 

^ssFor oWer cases see same topic & KEY-NUMBER In ail Key-Numbered Digeste & Indexes 
•Certiorarl denled 250 U. S. — , 40 Sup. Ct. 12, 64 U Bd . 
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clrcnimstantlal, held sufflclent to sustain a verdict of gnilty, based upon a 
flnding tbat défendant had the requislte gnilty knowledge that tlie goods 
were stolen. 

In Error to the District Court of the United States for the District 
of New Jersey; John Rellstab, Judge. 

Philip Chass was convicted of violating Act Cong. Feb. 13, 1913, in 
feloniously having in his possession certain plush knowing it to hâve 
been stolen from an interstate shipment of freight. A new trial was 
denied, and he brings error. Affirmed. 

H. P. Lindabury, of Newark, N. J., for plaintifï in error. 
Samuel I. Kessler, of Newark, N. J., for the United States. 
Before BUFFINGTON, WOOLLEY, and HAIGHT, Circuit 
Judges. 

HAIGHT, Circuit Judge. [1] The plaintiff in error, Philip Chass, 
and one Louis Rubin were convicted under an indictment which charg- 
ed them with having violated an act approved on Pebruary 13, 1913 
(37 Stat. L. 670, c. 50 [Comp. St. §§ 8603, 8604]), in that they fe- 
loniously had in their possession certain rolls or bolts of plush, which 
had theretofore been stolen while constituting a part of an interstate 
shipment of freight, knowing the same to hâve been stolen. Upon 
motion, the learned trial judge set aside the conviction of Rubin and 
granted a new trial to him, but declined to accord like treatment to 
Chass. It is not questioned that the goods were in the actual pos- 
session of the latter at the time alleged in the indictment, nor was 
any attempt made during the trial to controvert that part of the évi- 
dence produced by the government whch clearly warranted the in- 
ference that the goods, while in the possession of the Philadelphia & 
Reading Railway Company, and constituting a part of an interstate 
shipment of freight, were stolen from a railway car. The only al- 
leged error now relied upon is the refusai of the court below to direct 
a verdict of acquittai as to Chass at the close of the whole case, upon 
the ground that the évidence was not sufficient to jusstify a finding that 
he had knowledge, when the goods came into his possession, that 
they had been stolen. There was, it is true, no direct évidence that 
he had such knowledge. But after a careful examination of the rec- 
ord, and bearing in mind the rule that to justify a conviction of crime 
on circumstantial évidence, the latter must be such as to exclude every 
reasonable hypothesis but that of guilt (Hart v. United States, 84 Ped. 
799, 808, 28 C. C. A. 612 [C. C. A. 3d Cir.] ; Glass v. U. S., 231 Fed. 
65, 68, 145 C. C. A. 253 [C. C. A. 3d Cir]), we think that the inference 
could be legitimately drawn, from ail the facts and circumstances 
which the testimony discloses, that he did hâve the requisite knowl- 
edge. Without even attempting to summarize ail of the évidence or 
to point out the conflicts and contradictions therein, or attempted ex- 
planations of some incriminating facts, and lack of explanation of 
others, we are of the opinion that it was permissible for the jury to 
find therefrom the following salient facts: On March 6, 1918, Bax- 
ter, Kelly & Faust, manufacturers of plush in the city of Philadelphia, 
delivered 12 rolls or bolts of émbossed plush, designed to be used for 
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lining coffins, and aggregating something over 750 yards, to the Phil- 
adelphia & Reading Railway Company, at one of its stations in that 
city, to be delivered by freight to the National Casket Company at 
East Cambridge, Mass. During the same day, and while the car in 
which the goods were loaded was lying at one of the freightyards of 
the railway company in Philadelphia, it was broken into, and thèse 
roUs of plush stolen. About two months later they were found in 
the possession of the plaintiff in error (hereafter referred to as the 
défendant), under the circumstances to be hereinafter mentioned. The 
défendant had corne to this country from Russia about five years 
before that time, and at first had "worked at pants," then had peddled 
paper bags and twine among retail grocers and small merchants. 
Subsequently he had been employed for about two years by his broth- 
er-in-law Rubin, when the latter was engaged in the dress business, 
and for about two months preceding the robbery he had been engaged 
in the same business on his own account. About the Ist of March, 
1918, he embarked on what he termed the business of "jobbing in 
woolens and silks." In the early part of that month he rented a 
small office in an office building in the city of Newark, N. J., which 
was tenanted chiefly by lawyers and real estate dealers, etc., but he 
never caused his name, or the name under which he claimed to be 
trading, to be placed on the door; nor did any customers ever come 
to the office during usual business hours. In the latter part of March, 
11 of thèse rolls were delivered to him at this office by an express 
company, having apparently been brought from New York City. 
They remained in the office, in their original packages, until the 4th 
of the following May, when, during a search of the office by certain 
police authorities of Newark and New York, they were discovered and 
seized. The défendant, who was présent at the time of the discov- 
ery of the goods, when first interrogated by the police officiais as to 
how he had come into possession of them, stated that he did not know 
where they had come from other than that they, as well as a consid- 
érable quantity of other goods of entirely différent character that were 
found in the office, had been brought there by a man whom he re- 
ferred to as "Benny," who was to call later and be paid for them; 
the défendant having agreed to buy them. Later in the day, when 
further interrogated at police headquarters in Newark, he again stated 
that, with the exception of a "few pièces of poplins and woolens" 
which belonged to him, ail of the goods found in the place had been 
brought there by this "Benny" under the circumstances before men- 
tioned. Upon the trial he gave an entirely différent version of how 
the goods had come into his possession. He then testified that dur- 
ing the latter part of March, while he was in a store in New York 
City, a man whom he had never seen before, and who was introduced 
to him as one "I. Jacobs," was endeavoring to sell the plush in ques- 
tion to the concérn in whose place of business the défendant then was, 
and, being unable to make a sale to that concem, he turned to the 
défendant, and asked him whether he would care to purchase it ; that 
thereupon, after some bargaining, he (the défendant), purchased it, 
and it was delivered to him, as before mentioned, within a few days 
558 F.— 58 



914 258 FEDERAL EEPOETEE 

thereafter; and that shortly after it was delivered, Jacobs called up- 
çn the défendant in Newark, and the latter paid Him $41 5 in cash for 
it, although he had not opened the packages or verified the quantity. 
He also testified that he paid Jacobs at the rate of 57% cents per 
yard, notwithstanding that the priées at which the goods had been 
billed from the manufacturers to the National Casket Company ranged 
from 45 cents to 47% cents only. 

When one, charged with having stolen goods in his possession, makes 
a statement to the public authorities as to how he came to hâve them, 
and later, under oath, makes an entirely différent statement, it seems 
quite impossible, in the light of the other circumstances above detailed, 
to escape the conclusion that reasonable men would be justified in 
drawing the inference therefrom that he knew or believed that the 
goods had been stolen. If he had come by them honestly or had no 
knowledge or reason to believe that they had been stolen, it is in- 
consistent with ordinary human conduct that he should hâve made 
two such utterly variant and irreconcilable explanations. In view of 
the contradictory statements, and the other circumstances of the case, 
the only hypothesis of innocence was that he had obtained possession 
of them in either one of the two ways that he had stated. It was 
unquestionably for the jury to décide whether either of the explana- 
tions which he gave was true, and, if neither were, they were certain- 
ly justified, in the light of the other circumstances in the case, in 
reaching the conclusion that he knew or believed that the goods had 
been stolen when he acquired them. 

[2] As, therefore, there was substantial évidence from which the 
jury could find the requisite guilty knowledge on the part of the 
défendant, the trial court committed no error in declining to direct a 
verdict of acquittai. 

Some question was raised on the argument, but it is not supported 
in the brief, that there was error in the charge to the jury in respect 
to reasonable doubt. An examination, however, of the charge of the 
learned trial judge convinces us that the case was properly and fairly 
submitted to the jury, both in respect to the questions of fact which 
it was necessary iÉor them to décide, as well as the rules which were 
to govern them, in reaching their verdict. 

The judgment below is accordingly affirmed. 



NORMA MINING CO. v. MACKAY. * 

(Circuit Court of Appeals, Nlnth Circuit. July 7, 1919.) 

No. 3319. 

L Execution <@=>222(1) — Notice oi' Sale — Sufficiknot. 

Under, Civ. Code Ariz. 1901, par. 2570, provldlng that "real property 
taken in exécution shall be sold at the courthouse door of the county 
whereln situated between the hours of ten o'clock a. m. and four o'clock 
p. m.," notice of a sale "between the légal hours" on a date named held 
suflBclent. 

.^=>For otber cases see same toplc & KEY-NUM};bR lu ail Kejr-Numbered DIgests & Indexes 
•For opinion denylng rehearlng and modKylng judgment, see 258 Fed. 991, — C.C.A. — . 



HOBMA MINING CO. V. MACKAT 9:15 

(258 F.) 

2. MoKTGAGES <3=>510(3) — FoK«bLosuBE Sale— Notice. 

In a notice ôf the sale of property under foreclosure decree, a descrip- 
tion of the property as given !»■ the mortgage Is sufficient 

S. MoETGAGES ®=>529(6) — FORECLOSUEE Sale— Inadbquact of Peice. 

Refusai of a district court to Set aside a second sale of property Under 
a foreclosure decree on the ground of inadequacy of prlçe held not error. 

Appeal from the United States District Court for the District of 
Arizona; WilHam H. Sawtelle, Judge. 

Suit by Hugh Mackay against the Norma Mining Company. From 
ah order confirming a sale under decree of foreclosure, défendant ap- 
peals. Affirmed on condition. 

See, also, 241 Fed. 640, 154 C. C. A. 398. 

This Is an appeal from an order confirming a sale under a decree of fore- 
closure of two mortgages. The cause has been before this court before in the 
case of Norma Mining Company v. Mackay, 241 Fed. 640, 154 C C. A. 398. 

The facts are thèse: On March 18, 1916, Mackay secured a judgment against 
the Norma Mining Company for $22,958.09, with interest and costs. On May 
18, 1916, the property was sold. On April 27, 1918, upon motion of Norma 
Mining Company, a resale of the property was ordered, and notice tbereof was 
published in a newspaper of gênerai circulation. The notice of sale reeited 
that thé property described would be ofCered for sale "between the légal hours 
of sale on Wednesday, the 12th day of June, 1918," at the courthouse door of 
Mojave county in tlie town of Kingman, Blojave county, Arlz. Pursuant to 
notice so given, the property was sold to Mackay by spécial master on June 
12, 1918, for $27,574.28. Appellant moved to set aside the sale and for a 
resale on the ground that the notice did not giye sufficient notice of the time 
of sale, in that it did not deflnitely state the hour of sale, or sufflclently de- 
scribe the property, partieularly as to the machlnery and equipment to be 
sold. 

The statute of Arizona providing "for sales under exécution (section 2570, R. 
S. 1901) pro vides: "In case of real property, by pcsting notices in three pul>- 
11c places in the county, * * » and publishing a copy thereof in some 
newspaper printed within the county, » • * for three weeks before the 
day of sale. Such notices shall notice the Judgment, parties, amount and court 
in which it was rendered, and partieularly descrlbe the property to be eold. 
Real property taken in exécution shall be sold at the courthouse door of the 
county wherein situated between the hours of ten o'clock a. m. and four 
o'clock p. m." 

Grant H. Smith, Maurice T. Dooling, Jr., and Lloyd Macomber, ail 
of San Francisco, Cal., for appellant. 

Robinson & Robinson, of Denver, Colo,, for appellee. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

HUNT, Circuit Judge (after stating the facts as above). [1] We 
think that the notice was sufficient. The day and place of sale were 
given, and it was published that the sale would be between the légal 
hours of sale. The law fixed the légal hours as between 10 a. m. and 
4 p. m., and the presumption is that the sale was had between such 
hours. In Burr et al. v. Borden, 61 111. 389, where a sale was made 
under a mortgage contract, it was announced that sale would be held 
"on the first of March, 1860, between the hours of nine a. m. and four 
p. m." Upon objection to such an advertisement, the court held that 
it was sufficient, ând said : , , 

^ssFor otber cases see same toplc & KEY-NUMBBR in ail Kej'-Numliered Dlgests.& Indexe*- 
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"Persons who see the advertlsement and désire to attend the sale can easlly 
ascertaln the hour by Inqulrlng of the parties about to make the sale. If 
unwilling to walt at the appointed place, and if deceived by them and pre- 
vented from making the desired bld, the sale might be set aside. To require 
the advertlsement to name the précise hour -would lead to much practical 
inconvenlence, and often necessitate a postponement of the sale. It Is some- 
times very désirable for the interests of the debtor to delay a sale for two or 
three hours in order to awatt the arrivai of persons expected to bid ; or, In 
conséquence of a storm or some other unforeseen emergency. Moreover, if 
a partieular hour were named in ail cases, the question whether the sale 
had been held at the hour named would be a fruitful source of litigation. The 
mode adopted in this case bas been so generally in use as the most convenient 
mode, and bas been so free from any evll conséquences, that \ve are not in- 
cllned to hold an advertlsement In this form to be, of itself, a sufficient rea- 
son for setting aside a sale, the hours named being vtrithln the ordinary busi- 
ness hours of day." 

In Evans -v. Roberson, 92 Mo. 192, 4 S. W. 941, 1 Am. St. Rep. 701, 
sale of real estate was advertised to be held between the "lawful hours" 
of the day. The court held that the law fixed the hours of the day be- 
tween which property must be sold, and that it was not necessary that 
the hour should be stated in the advertisement. Fitzpatrick v. Fitz- 
patrick, 6 R. I. 64, 75 Am. Dec. 681, cited by appellant is not pertinent 
because there the notice of sale bore no signature and gave no time or 
place of sale. In Bondurant v. Bondurant, 251 111. 324, 96 N. E. 306, 
the court refers to the statute as one which prohibits the sale unless 
the time of day is specified in the notice. In Jensen v. Andrews, 39 S. 
D. 104, 163 N. W. 571, the notice of sale recited that the property 
would be sold at the front door of the courthouse "on Saturday, the 
14th day of February, 1914," etc. The court held the notice fatally 
defective because of failure to specify the hour of the day at which 
the sale would take place. The statute of South Dakota (Code Civ. 
Proc.) § 640, prescribes that the notice shall specify the time and place 
of sale, and diat sale must be between the hours of 9 o'clock in the fore- 
noon and the setting of the sun on that day. The Arizona statute quot- 
ed in the statement does not contain a requirement that the notice 
shall specify the time and place of sale, although the gênerai provision 
is that sale shàll be between the hours of 10 o'clock a. m. and 4 o'clock 
p. m. 

We cannot find that the notice complained of was inherently defec- 
tive, and in the absence of a substantial showing of probable préju- 
dice to the rights of the appellant, we believe that the court was right 
in refusing to hold the notice insufficient. 

[2] Appellant contends that the notice did not describe the property 
to be sold with sufficient certainty. But the description included within 
the notice is exactly as given in the mortgage under which the sale 
was made, and was sufficient. 

[3] It is said that the considération paid was inadéquate. The prop- 
erty involved was first sold under decree of court on the 18th day of 
May, 1916, but, upon showing made by appellant that if a resale were 
had the property would probably sell for more, the first sale was set 
aside and another sale was ordered by the court. At the first sale Mac- 
kay, appellee herein, hought the property, paying therefor the amount of 
the judgment and costs. Now, two years later, the property has again 
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been sold to Mackay, appellee, for the amount of the judgment and 
costs and interest due at the time of the last sale. Appellant, in the 
motion to set aside the last sale, sets forth that in June, 1918, when the 
sale was made, the United States government was endeavoring to sell 
bonds for war purposes, and that the condition of the money market 
made it difficult to interest people in' the purchase of property, and 
that the price paid was grossly inadéquate. The support for the al- 
leged inadequacy of price is an affidavit made in 1916 by an expe- 
rienced mining man who deposed that he knew the property, and that 
in his opinion in 1916 it had a value in excess of $100,000, and that 
since that time the value of mining machinery and silver mining prop- 
erty had greatly increased. The affidavit gives no detailed f acts upon 
which the opinion as to the value rests. 

The showing did not appeal to the District Court as sufficient for 
ordering another sale, and fails to impress us with the belief that the 
District Court erred in its action. 

The matter of sale was long protracted, and we find no valid reason 
for holding that the order of confirmation last made should be disturb- 
ed. Pewabic Mining Co. v. Mason, 145 U. f- 349,' 12 Sup. Ct. 887, 
36 L. Ed. 732. 

The order denying the motion to vacate the sale is affirmed. 



Kâ.UFMAN DEPARTMENT STORES, Inc., v. CRANSTON et al. 

(Circuit Court of Appeals, Third Circuit. June 14, 1919.) 

No. 2466. 

1. Négligence ®=>32(1) — Cake as to Customers in Stobe. 

A storekeeper does not insure the safety of customers, but must merely 
exercise reasonable care to keep premlses In a safe condition for their 
proper use. 

2. Négligence <è=»32(1) — Stobekeepeb's Liability to Customeb Tbipped by 

Caepet. 

A storekeeper is not llable to a customer, Injured by trlpping on a 
wom carpet, unless he knew, or should hâve known, of the defective con- 
dition In time to hâve repalred it, or warned the customer, or the gênerai 
condition was such that he should hâve anticipated that it would be- 
come dangerous, unless repaired or replaced. 

In Error to the District Court of the United States for the Western 
District of Pennsylvania ; Charles P. Orr, Judge. 

Action by Martha C. Cranston and James Cranston against the 
Kaufman Department Stores, Incorporated. Judgment for plaintiflFs, 
and défendant brings error. Reversed, and new trial granted. 

George C. Bradshaw, Charles F. Patterson, and Patterson & Brad- 
shaw, ail of Pittsburgh, Pa., for plaintiff in error. 
W. D. Grimes, of Pittsburgh, Pa., for défendants in error. 

Before BUFFINGTON, WOOLLEY, and HAIGHT, Circuit 
Judges. 

€ï=>For other cases see same toplc & KBY-NDMBER in ail Key-Numbered Dlgests & Indeice 
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HAIGHT, Circuit Judge. One of the défendants in error, while a 
customer in the depârtment store of the plaintiff in error in the city 
of Pittsburgh, caught her foot in a tear or wom spot in a carpet or 
rug which covered one of the aisles of the store, and was thereby 
thrown to the floor. As à resuit she sustained personal injuries, to 
recover damages for which she and her husband brought this ac- 
tion, and were awarded judgment in the court below. The action 
was based uppn the alleged négligence of the défendant in failing to 
maintain the carpet or rug in a safe condition. It is not disputed that, 
under the évidence, the question as to whether Mrs. Cranston's in- 
juries were due to the defendant's négligence was for the jury. 

[1, 2] The error relied upon for a reversai of the judgment is the 
failure of the trial judge to charge certain of the defendant's re- 
quests or points for instruction to the jury. Except one respecting 
contributory négligence, which we hâve found it unnecessary to con- 
sider, thèse requests embodied in substance the propositions that the 
défendant, as the proprietor of a depârtment store, was not an in- 
surer of the saf ety of its premises ; that it owed to customers only 
the duty of exercising reasonable care to keep its store in a safe 
condition for their use; and tliat unless the défendant, before the 
accident, had actual knowledge of the defective condition of the 
carpet which plaintiffs claim caused Mrs. Cranston to fall, or, by 
reason of its having been in such a condition for so long a time, had 
constructive notice thereof, the plaintiffs could not recover. Al- 
though the leamed trial judge instructed the jury that the plaintiffs' 
right to recover was dépendent upon a finding that the défendant 
had been négligent in respect to the inspection or repair of the car- 
pet, or both, and defined négligence to be "the want of ordinary care 
under ail circumstances," we are unable to find that anywhere iil his 
charge he covered the substance of the defendant's requests. Out- 
side of the extent of Mrs. Cranston's injuries, the only controverted 
facts in the case were as to whether the défendant had actual knowl- 
edge of the worn-out condition of the carpet or rug before the ac- 
cident, and as to the length of time it had been in a defective con- 
dition. 

The proprietor of a store to which prospective customers are in- 
vited, like any other person who, expressly or impliedly, invites others 
upon his premises, is not an insurer of their safety while in the store, 
but owes to them merely the duty of exercising reasonable care to 
keep the store in a safe condition for their proper use. Toland v. 
Paine Fumiture Co., 175 Mass. 476, 56 N. E. 608; Schnatterer v. 
Bamberger & Co., 81 N. J. Law, 558, 79 Atl. 324, 34 L. R. A. (N. S.) 
1077, Ann. Cas. 1912D, 139; Albachten v. Golden Rule, 135 Minn. 
381, 160 N. W. 1012; Chilberg v. Standard Furniture Co., 63 Wash. 
414, 115 Pac. 837, 34 I.. R. A. (N. S.) 1079. We are unable to inter- 
pret the décisions of the appellate courts of Pennsylvania, in Wood- 
ruff V. Painfer & Eldredge, 150 Pa. 91, 24 Atl. 621, 16 L. R. A. 451, 
30 Am. St. Rep. 786, Bloomer v. Snellenburg, 221 Pa. 25, 69 Atl. 
1124, 21 L. R. A. (N. S.) 464, Polenske v. Lit Bros., 18 Pa. Super. 
Ct. 474, and Sidwell v. Gimbel Bros., 52 Pa. Super. Ct. 286, as 
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enunciating any. différent rule. As a conséquence of tliat rule, it 
o£ course follows, in a case such as this, where the defective condi- 
tion was not a structural one, as it was in some of the before-cited 
Pennsylvania cases, but was due to tlie carpet or rug becoming oui 
of repair, that, before the défendant could be charged with a failure 
to perform its duty to Mrs. Cranston, it was necessary for the jury 
to find, either that the défendant had actual knowledge of the worn- 
out or defective condition of the carpet a sufficient length of time 
before the accident happened to hâve enabled it to repair it, or to 
bave warned Mrs. Cranston of its condition, or that its actual condi- 
tion, at the time of the accident, had existed for such a length of time 
prior thereto that the défendant, in the exercise of reasonable care, 
should hâve discovered it before the accident and remedied it, or that 
its gênerai condition before the accident was such that, in the exercise 
of reasonable care, the défendant must hâve anticipated that it would, 
in ail probability, unless repaired or replaced, become dangerous to 
customers or persons lawfuUy passing over it. 

The defendant's requests or points for instructions were therefore, 
in the main, proper, although, as actually framed, they perhaps did 
not express the rule just as we hâve above stated it. As they, or the 
rule of law intended to be conveyed by them, were not covered in the 
charge, and thus, as the jury's attention was not directed to the 
crucial points on which, under the évidence, the liability or nonlia- 
bility of the défendant depended, we think there was error in de- 
clining to charge them, at least in substance. 

It follows that the judgment ntust be reversed, and a new trial 
granted. 



ELLIS V. REED. 

(Circuit Court of Appeals, Ninth Circuit. May 19, 1919.) 

No. 2811. 

Appeai, and Erbor iS=>1194(1) — Mandate and Peoceedings in Loweb Court. 
Where the mandate of the Circuit Court of Appeals on reversai of an 
equity cause permitted appellee to file a motion for rehearing to enable 
him to introduce compétent évidence on an Issue, whlch was done and 
an order for rehearing made, but because of the prior ending of the term 
such motion waiS not available, the order may on pétition for prohibition, 
properly be treated as one for further examination of the issue on which 
reversai was ordered. 

Appeàl from the District Court of the United States for the Third 
Division of the Territory of Alaska. 

Suit by J. I,. Reed against M. A. EUis. Decree for complainant 
was reversed (238 Fed. 341, 151 C. C. A. 357), and cause remanded. 
On pétition by appellant for writ of prohibition. Denied. 



This proceeding grows out of the order made by this court In Ellis v Beed 
238 Fed. 341, 151 C. G. A. 357, to which référence Is had to explain the nature 
of the suit, rhis court reversed the decree of the District Court and re- 
manded the cause to the court below, "to at ford the appellee the opportunity 

©=»For other cases see same toplo & KEY-NUMBEK in ail Key-^jumoered Dlgests & Indexes 
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to take swch proceedlngs as are suggested In Roemer v. Simon, 91 TJ. S. 149^ 
23 L. Ed. 267." Bllls has now appUed to thls court for writ of prohibition, 
and, after settlng forth the order of the Court of Appeals, allèges that on 
July 11, 1917, a pétition for reliearing was presented to the District Court; 
that on July 11, 1917, the District Court granted a pétition for rehearing, and 
^laced the cause on the docket for hearing at Seward, Alaska. Petitioner al- 
lèges that there Is nothing in the record which showed when the tenus of the 
District Court were held in the territory of Alaska; that the original decree 
was entered by the court on the 12th of November, 1915, and that between the 
time of the renditlon of the decree and the filing of the pétition for rehearing 
the term at which the decree was_ entered had long slnce adjourned ; that at 
the time of the entry of the order for a rehearing the time for flling a péti- 
tion for rehearing had long slnce expired, and that the District Court was 
without jurlsdictlon. 

Thls court issued an order that Judge Brown, as the Judge of the District 
Court in Alaska, show cause why writ should not issue. The Judge, by hls 
return, sets forth that the complaint in EUis v. Reed, supra, was filed In the 
Third division of the territory of Alaska on September 26, 1914, and the cause 
placed on the Seward calendar, to be heard at Seward under the rules of 
the court ; that It was heard on the 12th of November, 1915, at Seward ; that 
the term adjourned sine die on the 13th of November, 1915; that the flndlngs 
of fact and conclusions of law and judgment were entered December 1, 1915 ; 
that thereafter time was extended to appellant, EUis, to flle and settle bill of 
exceptions and to perfect bis appeal; that the appeal was perfected and the 
judgment superseded by bond approved May 27, 1916, and appeal taken ; that 
whlle the appeal was pending in the Circuit Court of Appeals the term of the 
District Court of Alaska, Third Division, was held at Seward, Alaska, eon- 
venlng July 27, 1916, and adjourning sine die September 5, 1916; that the 
mandate reversing the judgment was issued on February 8, 1917, and filed 
in the District Court on June 8, 1917 ; that on June 13, 1917, the appellee in 
the case, Reed, filed motion for rehearing, and an order granting rehearing 
was made on July 26, and the order' required the cause to be docketed and 
placed upon the Seward calendar for rehearing; that between the date of 
entry of sald judgment, December 1, 1915, and the order granting the rehear- 
ing, July 26, 1917, but one term of the District Court was held at Seward, 
Alaska, which convened July 27, 1916; and adjourned sine die September 5, 
1916, during which time the judgment was superseded and the cause was 
pending upon appeal in the Circuit Court of Appeals. 

Otto E. Sauter and Edward Judd, both of Seattle, Wash., and Corbet 
& Selby, of San Francisco, Cal., for petitioner. 
E. E. Ritchie, of Valdez, Alaska, for respondent. 

Before GIlvBERT, ROSS, and HUNT, Circuit Judges. 

HUNT, Circuit Judge (after stating the facts as above). The order 
of reversai in Ellis v. Reed, 238 Fed. 341, 151 C. C. A. 357, was based 
upon error by the District Court in ruling that the transcript of judg- 
ment in Reed v. Thompson, affirmed in 202 Fed. 870, 121 C. C. A. 228, 
was proof that the conveyance therein considered from Thompson to 
Cummings was fraudulent and binding upon the appellant in EUis v. 
Reed, supra. Our expressed view was that the question whether the 
conveyance was fraudulent as to the creditors in Ellis v. Reed, 
supra, was not disposed of by prior adjudication to which certain 
creditors were not parties or privies; hence reversai foUowed. It 
would hâve been proper to hâve made the order a reversai with a re- 
mard to the lower court, with directions to afford appellant oppor- 
tunity to ofifer compétent évidence, if he could, to sustain the material 
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allégations which the District Court, by erroneous ruling, had held 
were sustained. But as we acted upon the hypothesis that the term 
of the District Court at which the decree was made was not ended, and 
that appellee could move for a rehearing as indicated in Roemer v. 
Simon, 91 U. S. 149, 23 L. Ed. 267, we added the purpose of the re- 
mand and the practice to be pursued. It is fair to say that, had the 
record then before us showed on its face that the term of court at 
which the final decree of the District Court was rendered had ended, 
and that therefore there could be no motion for rehearing in the Dis- 
trict Court, our order would not hâve contained such limited référ- 
ence to a procédure, for we clearly intended that the reversai and 
the remand should be without préjudice to the appellee to make proof, 
if he could, by compétent évidence. 

We are satisfied, however, that motion for rehearing was not avail- 
able. On the other hand, the order of the District Court for rehearing 
was evidently made with a view of complying with our mandate. This 
being so, why may not such order be regarded as, in eflfect, one merely 
for further examination by the District Court into the point upon 
which reversai was ordered? By regarding it in such light, the order 
may be safely treated not as granting a new hearing upon the pleadings 
and évidence already in the case, but rather as for a further examina- 
tion of a point upon which the District Court, by advice of this court, 
could receive new or additional évidence. When regarded and limited 
in this way, the order may be one carrying out the substance of the 
décision of this court in the main case, and made without apparent 
violation of the order of this court. 

In equity cases the practice of remanding for further examination is 
proper, and we are of opinion that it may be pursued in the présent 
instance. Peoria Cas & Elec. Ce. v. Peoria, 200 U. S. 48, 26 Sup. 
Ct. 214, 50 L. Ed. 365 ; Westinghouse Ce. v. Wagner Elec. & M. Co., 
225 U. S. 604, 32 Sup. Ct. 691, 56 h. Ed. 1222, 41 L. R. A. (N. S.) 
653; Barber v. Coit, 118 Fed. 272, 55 C. C. A. 145. Giving to the 
order the limited efïect indicated, we do not think prohibition should 
issue. 

The writ is therefore denied, and the pétition is dismissed, at peti- 
tioner's costs. 



BLANC V. UNITED STATES. 

(Circuit Court of Appeals, Nlnth Circuit. July 7, 1919.) 

No. 3292. 

1. Wab <S=94 — Rejguijitions Affecting Camps— Constitotionautt. 

The provisions of Sélective Draft Act May 18, 191T, § 13 (Comp. St. 
1918, Append. § 2019b), authorizlng the Secretary of War to take action 
to prevent the keeping of houses of prostitution, etc., in the vicinity of 
military camps or posts, extended to naval camps by Act Oct. 6, 1917 
(Comp. St. 1918, § 2813e), is not miconstitutional, as an attempt by Con- 
gress to exercise police powers wlthin the states. 

^=aFor other cases see same toplc & KBY-NUMBBR in ail Key-Numbered Dlgests & Indexes 
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2. Indiotment akd Infoemation <©=54 — Pkopee Fobm or Accusation— Misde- 

MEANORS. 

Accusation for a mlsdemeanor committed against the laws of the Unit- 
ed States may properly be by Information. 

In Error to the District Court of the United States for the First 
Division o£ the Northern District of Calif ornia ; Maurice T. Dooling, 
Judge. 

Criminal prosecution by the United States against August Blanc. 
Judgment of conviction, and defendaijt brings error. Affirmed. 

Frank J. Hennessy, of San Francisco, Cal., for plaintiff in error. 
Annette Abbott Adams, U. S. Atty., and James E. Colston, Asst. 
U. S. Atty., both of San Francisco, Cal. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

HUNT, Circuit Judge. Blanc was tried and convicted upon two 
informations, which were Consolidated for the purpose of trial. One 
information charged that during September, 1918, in violation of sec- 
tion 13 of the act of May 18, 1917 (40 Stat. 76-83, c. 15 [Comp. St. 
1918, Append. § 2019b]), entitled "An act to authorize the Président 
to increase temporarily the military establishment of the United 
States," and the act of October 6, 1917 (40 Stat. 393, c. 92 [Comp. 
St. 1918, § 2813e]), entitled "An act to promote the efficiency of the 
United States Navy," approved the 6th of October, 1917, and the 
order of the Secretary of the Navy issued on August 3, 1918, Blanc ■ 
'unlawfully directed one Remegie to room 16 in a building on Broad- 
way Street in San Francisco- for purposes of lewdriess and prostitu- 
tion, and that the said building was being tised for purposes of lewd- 
ness and prostitution, and was within 10 miles of a place under naval 
jurisdiction, to wit, Goat Island. The other charged that Blanc, in 
September, 1918, in violation of the statutes mentioned in the preced- 
ing itiformation and the above referred to order of the Secretary of 
the Navy, willfully and knôwinglykept a house of ill famé at 773 
Broadway street, in San Francisco, known as the Globe Hôtel, where 
prostitution was carried on, and that sàid hôtel was within 10 miles 
of Goat Island, a place under naval jurisdiction. 

It is argued that the proof was insufficient to show that défendant 
kept a house of ill famé. The point is not well taken, for there was 
évidence tending to show that prostitution was habitually carried on 
in the room of the hôtel kept by défendant and that défendant well 
knew of thë fact. 

It is contended that there is nothing to sustain the charge that de- 
fendant knowingly directed Remegie to the particular room describ- 
ed in the house referred to. But as the évidence of the government 
was that Remegie asked défendant about a girl, and that Blanc told 
him tô go to a particular room, and that he would find a woman there, 
and that he did meet her there, and that she ofïered herself in pros- 
titution, the coturt was right in submitting the évidence to the jury. 

[1] It is said that the act of Congress of May 18, 1917, and the act 

<g=5For other cases see same toplo & KBY-NUMBBR In ail Key-Numbered Digests & Indexes 
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of Gongress of October 6, 1917, and the order of the Secretary of the 
Navy of August 3, 1918, are contrary to the provisions of section 8 
of article 1 of the Constitution of the United States, in that they con- 
stitute an unlawful attempt by the United States govemment to ex- 
ercise police powers within the state. The position is not well taken. 
Pappens v. United States, 252 Fed. 55, 164 C. C. A. 167 ; Grancourt 

V. United States, 258 Fed. 25, C. C. A. . 

[2] It is contended that the court should hâve granted a motion in 
arrest of judgment upon the ground that plaintifï in error had never 
been committed by any magistrate or indicted by a grand jury upon 
either of the offenses charged in the informations. The section of the 
act of Congress hereinbefore referred to makes one who is convicted 
guilty of a misdemeanor, and prescribes that he shall be punished by 
fine of not more than $1,000, or imprisonment for not more than 12 
months, or both. Information is proper in a case of misdemeanor 
committed against the laws of thé United States. United States v. 
Waller, 1 Sawy. 701, Fed. Cas. No. 16,634; United States v. Wells 
(D. C.) 186 Fed. 248; Mackin v. United States, 117 U. S. 348, 6 
Sup. et. m, 29 Iv. Ed. 909. Section 335 of the Pénal Code of the 
United States (Act March 4, 1909, c. 321, 35 Stat. 1152 [Comp. St. 
§ 10509] ) provides that— 

"AH offenses whlch may be punished by death, or imprisonment for a term 
exceeding one year, shall be deemed félonies. AU other offenses shall be 
deemed misdemeanors." 

By section 1022 of the Revised Statutes (Comp. St. § 1686) : 

"Ali crimes and offenses committed against the provisions of chapter sev- 
en, Title 'Crimes,' whlch are not infamous, may be prbsecuted either by In- 
dlctment or by information flled by a district attorney." 

The offense, not being punishable by imprisonment for more than 
a year in the penitentiary, is not an infamous crime. Parkinson v. 
United States, 121 U. S. 281, 7 Sup. Ct. 896, 30 L. Ed. 959 : Mackin 
v. United States, 117 U. S. 348, 6 Sup. Ct. 777, 29 L. Ed. 909; In xf 
Claasen, 140 U. S. 204, 11 Sup. Ct. 735, 35 L. Ed. 409. 

We find no error and afhrm the judgment 



THE NORTH AMERIOA. THE P. B. R. NO. 8. THE INTERSTATE.» 

(Circuit Court of Appeals, Second Circuit. May 14, 1919.) 

No. 222. 

Coi-LisioN <©=»95(2) — Cbossino Tows — Violation of Rui.es. 

One of two tugs, with tows, crossing at night in New York Bay, havlng 
a single scow in tow on a lOÔ-fathora liawser, with the other tow on her 
starboard side, which crossed the course of the other without even sig- 
naling, halâ solely in fault for a collision between the tows. 

Appeal from the District Court of the United States for the East- 
ern District of New York ; Thomas I. Chatfield, Judge. 

^=sFoi other caaes see same toplo & KEY-NUMBER In ail Key-Numbered Digests &, Indo-"!» 
♦Certlorari denled 250 U. S. — , 40 Sup. Ct. 14, 64 L. Ed. — . 
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Suit for collision by the Central Raiiroad Company of New Jersey 
against the steam tug North America, William A. Jamison, and others, 
claimants, with the scow P. R. R. No. 8 and the steam tug Interstate 
impleaded. Decree against the North America, and her claimant ap- 
peals. Affirmed. 

For opinion below, see 238 Fed. 250. 

Foley & Martin, of New York City (W. J. Martin, of New York 
City, of counsel), for libelant. 

Park & Mattison, of New York City (S. Park, of New York City, of 
counsel), for the Interstate. 

Harrington, Bigham & Englar, of New York City (T. Catesby Jones 
and Dix W. Noël, both of New York City, of counsel), for the North 
America. 

Before ROGERS, HOUGH, and MANTON, Circuit Judges. 

MANTON, Circuit Judge. On March 4, 1915, a collision occurred 
between the barge Mechanic, of the tow of the steam tug Interstate, 
and the scow No. 8, in tow of the steam tug North America, in the 
upper bay below Liberty Island. As a resuit thereof, a libel was 
filed by the libelant, as owner of the Mechanic and as bailee of the 
cargo thereon, and on behalf of the crew, against the North America 
and the scow No. 8. By pétition, the owner of the North America 
brought in the steam tug Interstate, which had the Mechanic in tow 
as a party défendant. The No. 8 was picked up by the North America 
at the anchorage ground near the Black Tom channel, for the purpose 
of towing her to the dumping ground ofï Sandy Hook. The Interstate 
was bound for Spu)i;en Dyvil creek, Harlem River, having come from 
Arlington, Staten Island. The tide was flood and the night was fairly 
clear. The Mechanic was made fast by two short hawsers and had 
a cargo of structural iron. The North America made fast the bridle 
of her hawser on the No. 8 and started in a course across the bay, 
paying out her hawser, proceeding under one bell until 100 fathoms 
or more of the hawser were thus out. She ported her wheel to proceed 
on her regular course down the bay between south by west and south- 
southwest. The North America was exhibiting her green light to the 
Interstate, and when first observed was substantially ahead of her, 
Crossing her bow from port to starboard. The Interstate was on a 
course from the buoy off Robins' Reef Lighthouse to a point having 
the lights of the Cortlandt Street ferry. The Interstate kept on that 
course substantially, observing two white lights about two points on 
her port bow, moving across the channel. It was then that she first 
observed the tow of the North America. The Interstate starboarded 
her wheel immediately, changing her course three points. There was 
a strong flood tide, and the starboard bow of the No. 8 struck the port 
bow of the Mechanic, which was being towed stern first. The Me- 
chanic filled with water and capsized. After the North America had 
lengthened her hawser, she put her wheel to port and proceeded ahead 
with a jingle bell. She did not give a signal to the Interstate, but 
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kept on after the collision to the dumping grounds. The point of col- 
lision was about mid-channel off of Black Tom. 

We are satisfied that the North America was solely at fault and 
should be held for the damages flowing from the collision. She 
crossed the Interstate's bow in porting her helm. The effect of this 
maneuver was to put the Interstate in a pocket, and this directly re- 
sulted in the collision. After the green lights of the North America 
were observed by the navigator of the Interstate, the course of the 
Interstate was changed to port, bringing her ail the while nearer to 
the anchorage. She had a right to assume, on at first seeing the lights. 
on the scow of the tow of the North America, that the North America 
would keep out of the way. The North America gave no whistle to 
the Interstate, and kept on down the bay without regard to the Inter- 
state. The North America thus proceeded across the bow of the In- 
terstate, leaving her tow behind. This was a dangerous undertaking, 
with the Interstate proceeding up the bay on her starboard side, and, 
in our opinion, constituted the fault. The tow on a long hawser was 
subjected to the effect of the flood tide, and this developed a pocket. 
It prevented the escape of the Interstate. The North America should 
hâve awaited the passing of the Interstate, or hâve obtained consent 
from the Interstate to cross her bow. We hold the North America 
alone at fault. 

Judgment affirmed. • 



GORDON DEY GIN CO., Limited, v. RIGHBIMER et aL 

(Circuit Court of Appeals, Seventh Circuit. Aprll 29, 1919.) 

No. 2645. 

Tbade-Marks and Teade-Names i®=562 — Infringement of Trade-Maek 

Rl&HTS. 

The practlce of a saloon keeper of pouring gin from one of complain- 
ant's trade-marked bottles Into another and serving drlnks from the lat- 
ter, due to the fact that customers preferred to pour from a nearly full, 
rather than a nearly empty, bottle, held not an infringement of complain- 
ant's trade-mark rlghts. 

Appeal from the District Court of the United States for the East- 
ern Division of the Northern District of Illinois. 

Suit by the Gordon Dry Gin Company, Limited, against John C. 
Righeimer and John C. Righeimer, a corporation. Decree for de- 
fendants, and complainant appeals. Affirmed. 

George W. Tucker, for appellant. 

Frank S. Righeimer, of Chicago, 111., for appellees. 

Before BAKER and ALSCHULER, Circuit Judges, and FITZ- 
HENRY, District Judge. 

BAKER, Circuit Judge. Appellant, maker of Gordon gin, sold its 
product only in trade-marked bottles. Appellees operated a saloon 

4=»For other cases see samo toplc & KEY-NUMBER in ail Key-Numbered 'îlgests & Indexe? 
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iti Chicaga,', and bought Gordon gin from wholesale liquor dealers. 
In its bill appellant charged appellees with refilling appellant's bottles 
with infèrior gin of other makes. The master in his report recited 
the conflicting évidence, and found that appellant "bas failed to, sus- 
tain by a prépondérance of évidence" the aforesaid charge. This find- 
ing, approved by the trial court, we will not disturb, because the rec- 
ord discloses a dispute of fact involving the weight and credibility of 
oral testimony. 

Under an amendment of its bill appellant contends that appellees' 
admitted practice of pouring Gordon gin from one of appellant's 
trade-marked bottles into another and selling drinks across the bar 
from the latter bottle is an infringement of appellant's trade-mark 
rights. The master found that this practice was gênerai among sa- 
loon keepers and was due to the fact that drinkers like to pour their 
drinks at bars from nearly full bottles rather than f roin nearly empty 
ones. There was no déception of any one. Instead of diminishing 
appellant's trade, the practice of acceding to drinkers' préférences 
would hâve a tendency to increase, or at least to uphold, the consump- 
tion of Gordon gin. Manif estly appellant intended that its bottles 
should be opened and the contents dispensed by the.drink. If con- 
sumers at'saloon bars will not take the last gill in a bottle, appellant's 
theory of its légal rights would deprive appellees of property they 
had bought and paid for. Tlje mère statement of the theory carries 
its own réfutation, we believe. Coco-Cola Co. v. Bennett, 238 Ked. 
513, 151 C. C. A. 449, has no bearing, in our judgment, upon such a 
situation as hère is presented. 

The decree is affirmed. 
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BLUMBNSTOCK BROS. ADVERTISING AGENCY v. CURTIS PUB. CO. 

(Circuit Court of Appeals, Seventh Circuit. AprU 29, 1919.) 

No. 2668. 

Courts ®=»403(5) — Circuit Courts of Appealb — ^Appellate Jurisdiction — 
Cases Involving Jurisdiction of Loweb Court. 

The Circuit Court of Appeals Is wlthout jurisdiction to revlew an or- 
cler of a District Court dlsmlssing a cause on the express grounds of 
want of jurisdiction. 

In Error to the District Court of the United States for the Eastem 
Division of the Northern District of Illinois. 

Action by the Blumenstock Bros. Advertising Agency against the 
Curtis Publishing Company. Judgment of dismissal, and plaintiff 
brings error. On motion by défendant to dismiss writ of error. Mo- 
tion granted. 

Colin C. H. Fyffe, of Chicago, 111., for plaintiff in error. 
Amos C. Miller, of Chicago, 111., for défendant in error. 

Before BAKER and EVANS, .Circuit Judges, and ENGLISH, Dis- 
trict Judge. 

BAKER, Circuit Judge. Plaintiff in error, a Missouri corporation, 
filed its déclaration in the District Court for the Northern District of 
Illinois against défendant in error, a Pennsylvania corporation, pur- 
porting to state several causes of action under the Sherman Act and 
one under the common law. Défendant entered its spécial appearance 
and moved to dismiss the action on the ground that défendant was 
not suable in this district on the common-law count, and that the mat- 
ter set forth in the other counts was not the kind of matter covered 
by the Sherman Act, and consequently no jurisdiction over the per- 
son of défendant was acquired by service upon an agent within the 
district. 

The District Court ordered "that the service of process b'e and the 
same is hereby set aside, and that this cause be and the same is hereby 
dismissed for want of jurisdiction." 

Defendant's motion hère that the writ of error be dismissed, on the 
ground that appellate jurisdiction over the District Court's order is 
vested exclusivelv in the Suprême Court by virtue of sections 238 
and 128 of the Judicial Code (Act March 3, 1911, c. 231, 36 Stat. 1133, 
1157 [Comp. St. §§ 1120, 1215]), must be sustained. United States 
v. Jahn, 155 U. S. 109, 15 Sup. Ct. 39, 39 L. Ed. 87; Marble Co. v. 
United States, 213. U. S. 10, 2$ Sup. Ct. 324, 53 L. Ed. 675; United 
States V. Congress Construction Co., 222 U. S. 199, 32 Sup. Ct. 44, 
56 L. Ed. lôJ'fMale v. Atchîsôri Railway Co., 240 U. S. 97, 36 Sup. 

©saFor other cases seé same topic & KEY-NUMBER In air Key-Numbered Dlgeets & Indexes 
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Ct. 351, 60 L. Ed. 544; Merriam Co. v. Saalfidd, 241 U. S. 22, 36 
Sup. Ct. 477, 60 L. Ed. 868; Crawford v. McCarthy, 148 Fed. 198, 
78 C. C. A. 356. 

PlaintiflF urges that, because the counts under the Sherman Act in 
truth State good causes of action, the District Court made an adverse 
décision on the merits, and therefore the merits are now reviewable 
in this court. But the order as entered proves beyond question that 
the District Court decHned to consider the merits, because it found 
that it had no jurisdiction to hear them. If the District Court erred 
in that respect, we are without jurisdiction to say so ; and we are Uke- 
wise without jurisdiction to consider the merits in advance of a dé- 
cision on the merits by the District Court. 

The writ of error is dismissed. 



THE CORNELIA. 

RED HOOK TOWING LINB v. GA.VU 

(Circuit Court of Appeals, Second Circuit May 14, 1919.) 

No. 235. 

MABirntE liiENS <g=965 — Repaie Wobk— Evidence. 

Evidence that a bojler was Inspeeted and Ucensed after belng repalred, 
etc., held to establlsh that libelant repalred boUer In a workmanlike man- 
ner, alttaough It subsequently developed leaks and defects. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Libel by Ray Gaul against the tug Cornelia, her engines, etc., the 
Red Hook Towing Line, claimant, with cross-libel by the Red Hook 
Towing Line against Ray Gaul. From an adverse decree, the Red 
Hook Towing Line appeals. Affirmed. 

The mémorandum opinion of Mack, Circuit Judge, in the court be- 
low, is as f oUows : 

The contract In thls case was one for work and labor at $25 a day, at a 
reasonable priée for the material. The boller In question was old ; It was to 
be welded by the acétylène process. Libelant dld not guarantee the resuit of 
his work; hls obligation was to do the job In a workmanlike way. In my 
judgment, thls was done. In the absence of proof showing Incompetency or 
fraud on the part of the Inspector, thç Inspection and llcense granted in Jan- 
uary, 1917, is the strongest évidence that at that time the boller had been put 
in fit condition. Leaks and defects developing thereafter, not havlns been 
guaranteed against, furnlsh no excuse for the refusai to pay for the work and 
material theretofore done. 

Decree wlU be entered for libelant on the libel, and the cross-libel dismissed. 

^=9For otlier cases see same toplc & KET-NUMBER in ail Key-Numbered Dlgesta & Indexes 
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Foley & Martin, of New York City (James A. Martin and George 
V. A. McCloskey, both of New York City, of counsel), for appellant. 
Amos Van Etten, of Kingston, for appeilee. 
Before WARD, ROGERS, and MANTON, Circuit Jndges. 

FER CURIAM. This appeal involves pure questions of fact, and, 
as we are entirely satisfied with Judge Mack's conclusion, the decree 
îs affirmed. 



KNIGHT SODA FOUNTAIN CO. v. WALRUS MFG. OO. 

(Circuit Court of Appeals, Seventh Circuit Aprll 4, 1919.) 

No. 2632. 

1, Patents <S=328 — Validitt and Infbinbement— Combined Jab and Dip- 

PEE. 

The Faries patent, No. 779,271, for a Jar and dlpper for servlng crushed 
fruit, etc., claim 3, held not infrlnged. Claims 4 and 5 held invalid for 
Indefinlteness, In vlew of the prior art. 

•2. Patents <S=>165 — Measuee of Invention— Definiteness of Ciaius. 

A patent Is sustalned, not for what the Inventor may hâve done in effect, 
but for what Is pointed out clearly and dlstinctly in his claims. As much 
as is not so claimed belongs to the public. 

Appeal from the District Court of the United States for the East- 
ern Division of the Northern District of Illinois. 

Suit in equity by the Walrus Manufacturing Company against the 
Knight Soda Pountain Company. Decree for complainant, and de- 
fendant appeals. Reversed. 

Donald M. Carter, of Chicago, 111., for appellant. 
Harry L,ea Dodson, of Chicago, 111., and Zell G. Roe, of Des Moines, 
lowa, for appeilee. 

Before BAKER, AI.SCHULER, and EVANS, Circuit Judges. 

EVANS, Circuit Judge. The patent to Faries, No. 779,271, relates 
to a jar and dipper for serving crushed fruit, etc. Claims 3, 4, and 
5, held valid and inf ringed, read as follows : 

"3. The combinatlon of a Jar, a cover for the Jar, a rod extendlng belovr 
the cover, a dipper on the lower end of the rod, wlth Its dipplng edge extend- 
ed avcay therefrom, and a handle above the cover, rigldly connected wlth the 
rod and shaped to aid In lifting the dipper in a proper flUlng and emptying 
position. 

"4. The combinatlon of a jar havlng a wlde mouth, a cover for the mouth 
of the jar, a rod attached to the cover and extended dovirnward therefrom, 
and a dipper on the lower end of the rod, incllned to the rod at such an 
angle that, when the rod Is against a slde of the mouth of the jar, the dipper 
may be made to assume an approximately horizontal position. 

"5. The combinatlon of a jar having a wlde mouth, a cover for the mouth 
of the jar, a rod attached to the cover and extended obliquely downward 

@=>For other cases see same topic & KBY-NUMBER in ail Key-Numbered Dlgests & Indexes 
258 F.— 59 
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therefrom, and a dlpper on the lower end of the rod, inclined to the rod at 
such an angle that the dlpper may be made to assume an approxlmately hor- 
izontal position inslde the jar." 

[1] Unquestionably the patent is very narrow. Only the précise 
form of construction described in eaçh claim is protected. No wide 
range of mechanical équivalents can be indulged in. So construing 
the claims of the patent, we conclude that claim 3 is not infringed, be- 
cause neither the last-named élément, "and a handle above the cover 
rigidly connected with the rod and shaped to aid in lifting the dipper 
in a proper fiUing and emptying position," nor its mechanical équiva- 
lent, appears in the appellant's structures. 

As to claims 4 and 5 an exaraination of the file wrapper is instruc- 
tive. As first presented, patentée sought a patent covering, among 
other claims : 

"The combination of a jar, a cover for the jar, a dlpper adapted to be In- 
serted Into the jar, and a connection between the dipper and the cover." 

Upon a division being ordered, and with several patent citations 
conf ronting him, applicant amended his spécifications by inserting : 

"One object of the Invention la to provide a jar and dlpper so shaped and 
proportloned that the dipping edge of the dipper may be presented downward 
to recelve a fllUng of the contents of the jar, and the dlpper may be raised in 
an approxlmately horizontal position by placlng the back of the dipper rod 
against a slde of the mouth of the Jar." 

And also: 

"By maklng the bottom of the jar concave and shaplng tjie ladle to con- 
form In a gênerai way to the concave surface, the entire contents of the jar 
may be readlly rémoved." 

Patentée struck from his spécifications the language: 

"One object of thfe invention Is to provide a jar with a combined cover 
and dlpper se dlsposed that the cover vsrUl always be on when the dipper is 
in," and 

"Another object is to provide means for sustalnlng the jar In a vertical 
position, and stlU another object is to provide a readlly attachablè label plate 
to deslgnate the contents of the jar." 

Claims coyering generally the combination of the jar, the cover, 
and the dipper, with the latter two connected, were withdrawh af ter 
the broadest claim heretofore quoted was rejected. 

Novelty, if àny exists in claim 4, résides in the combination by virtue 
of the last clause of the claim describing the angle formed by the at- 
tachment of the dipper to the lower end of the rod. In view of the use 
of the word "oblique" in claim 5, the word "downward" in claim 4 
may well be construed ^.s meariing perpendicular to the cover. It seems 
to us that the; élément, ''and a dipper on the end of the rod inclined to 
the rod at such an angle that when the rod is against a side of the 
mouth of the jar the dipper may be made to assume an approxlmately 
horizontal position," is so indetinite and vague as to necessitate re- 
jection of this claim. 
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[2] A patent is thç créature of the statute. The terms and con- 
ditions upon which the grant is made are fixed by the statute. Sec- 
tion 9432, Compiled Statutes 1918, requires the invèhtor to set forth 
his claims in "such full, clear, concise, and exact terms as to enable 
any person skilled in the art * * * to make, construct, compound, 
and use the same." What is not claimed distinctly in the invention, 
the public possesses. A patent is sustaitied, not for what the inventer 
may hâve donc in effect, but what is pointed out clearly and distinctly 
in his open letter. White v. Dunbar, 119 U. S. 47, 51, 7 Sup. Ct. 
72, 30 L. Ed. 303; McCarty v. Lehigh Valley R. Co., 160 U. S. 110, 
116, 16 Sup. Ct. 240, 40 L. Ed. 358; Proudfit Looseleaf Co. v. Kala^ 
mazoo Looseleaf Binder Co., 230 Fed. 120, 140, 144 C. C. A. 418; 
Houser v. Starr, 203 Fed. 264, 267, 121 C. C. A. 462; National Cash 
Register Co. v. Gratigny, 213 Fed. 463, 467, 130 C. C. A. 109; Harder 
et al. v. United States Piling Co., 160 Fed. 463, 466, 87 C. C. A. 447; 
Avery & Sons v. J. I. Case Plow Works, 148 Fed. 214, 218, 78 C. C. 
A. 110. 

While we may give libéral construction to the language used to pro- 
tect the inventor, we cannot rewrite thé claim, or insert an clément 
or modify an élément in the combina tion upon which alone validity 
dépends. Words that describe a resuit may, of course, be adjective 
in character, that is, modifying in meaning, yet they must be defînite 
and understandable. In this claim the words last quoted describe an 
angle formed by the rod and the dipper. Just what angle may not 
necessarily be defined, provided' it is ascertainable by placing the rod 
against the mouth of the jar and thé dipper assume a horizontal po- 
sition. Unfortunately for claims 4 and 5, almost any angle will meet 
this test, especially if the mouth of the jar be made wide enough and 
the position of the dipper at the bottom of the jar be changéd. 

Had applicant included in the combination a jar with a concave bot- 
tom, and the dipper so attached to the lower end of the rod that it 
would fit in the concave bottom of the jar (such as was contemplated 
by the amended spécifications), and the other éléments appeared, a 
différent question would hâve been presented. 

In claim 5 the rod extends obliquely downward and the dipper on 
the lower end of the rod is inclined at such an angle that it may be 
made to assume an approximately horizontal position inside the jar. 
Hère again the angle formed by the attachment of the dipper to the rod 
may vary widely and the described results still be obtained, provided 
the mouth of the jar be relatively large or the operator change the po- 
sition of the dipper. 

Nor can we ignore the prior art, even though no exact anticipation 
appears therein. Wettstein, in his patent, No. 356,514, covered a com- 
bination quite similar in purpose and in construction. In his spécifi- 
cations he says : 

"My Invention relates to a devlce for measuring and conveying liquids and 
small loose solid substances from one bowl or réceptacle Into another In an 
easy manner, and to provide a sultable covering for the same where required — 
such as cream or milk pitchers, sugar bowls, or other réceptacles contalning 
liquid or solid food — the object being to exclude impurities ànd also Aies and 



932 258 FEDEEAL REPORTEE 

other insects and vermln therefrom ; another object of the devlce belng that 
It Is so constructed that, when the spoon or scoop Is replaced Into Its proper 
réceptacle, the cover is placed thereon at the same tlme, where sald scoop is 
used in combination with the cover." 

White secured a patent covering caps and spoons for mustard bot- 
tles. His top and his spoon were attached. Necessarily the dipper and 
the rod constituting the spoon formed an angle, and whether the dipper 
was "approximately horizontal" would dépend upon the position of 
the rod at its place of connection with the top. Likewise the width of 
the mouth of the container necessarily determined to a certain degree 
whether the dipper would assume a horizontal position. 

As the pre-empted field excluded patentée from the claims by him 
first made, and later withdrawn after rejection by the Patent Office, 
and as his advance, as set ^orth in his claims, is represented by the use 
of jars with a wide mouth (the indefinite and uncertain angle formed 
by the attachment of the rod and the dipper adding nothing), we must 
hold claims 4 and 5 invalid. 

The decree is reversed, with costs, with directions to dismiss the bill. 



DOUBLE FABRIO TIRE CO. v. GENERAL TIRE & RUBBER CO. 

(District Court, N. D. Ohlo, E. D. August 12, 1919.) 

No. 409. 

Patents ®:s>828 — ^Validitt— Want of Invention— Pbiob Pubuc Use. 

Patent No. 964,446, for a blow-out patch for use in reinforcing or repalr- 
ing automobile tire casings, held Invalid for want of invention and be- 
cause of prior public use. 

In Equity. Bill by the Double Fabric Tire Company against the 
General Tire & Rubber Company. Bill dismissed. 

Hull, Smith, Brock & West, of Cleveland, Ohio, for plaintifï. 
Thurston & Kwis, of Cleveland, Ohio, for défendant. 

WESTENHAVER, District Judge. Complainant's bill charges in- 
fringement by défendant of United States letters patent No. 964,446. 
The article of commerce said to be covered thereby and infringed 
by défendant is what is known as a "blow-out patch" for use in rein- 
forcing or repairing automobile tire casings. The défenses are in- 
validity, for lack of invention, and for lack of novelty and prior public 
uses. 

Upon a considération of the record and briefs I am of opinion that 
ail of thèse défenses are sustained. Inasmuch as the questions involved 
are simple and purely questions of fact, I deem it sufficient to state 
briefly, for information of counsel, the grounds upon which I hâve 
reached this conclusion. 

Lack of novelty is apparent from the prior art disclosed by the 
file wrapper history of the application for complainant's patent, par- 
ticularly applicant's admission therein of the place in the prior art 

^=»For other cases see same toplc & KEY-NUMBÉR lu aU Key-Numbered CIgests & Indexas 
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of United States letters patent No. 871,930, issued to G. and E. Hag- 
strom, and United States letters patent No. 866,539, issued to_ P. C. 
Traver, and the admission in lines 6 to 13, page 2, of the prior art 
df using flat pads o£ fabric and other materîals having a portion of the 
edges thereof extending far enough to lap over the beads of the tire 
casing. 

On this hearing in addition thereto, and supporting this conclusion, 
were produced United States letters patent No. 852,113, issued to C. 
D. Gilman, and British letters patent No. 16,660, issued to Edward 
Bell Râper. This admitted prior art leaves nothing remaining of com- 
plainant's alleged invention, except the tense or stretched condition of 
the several layers of rubber-coated fabric comprising the body por- 
tion of the blow-out patch. This file wrapper history shows that this 
tense or stretched condition was the only supposedly novel feature in 
complainant's invention, and the patent was issued apparently on this 
ground alone ; the applicant waiving, by his acquiescence in the previ- 
ous rejections by the Patent Office Examiner, his right to claim a 
différent interprétation of the prior art, or a broader construction 
of his patent claims. This feature becomes unimportant, because in 
commercial practice it has disappeared from the blow-out patch as 
manufactured by complainant, and was never présent in defendant's 
device. 

In my opinion, also, it is difficult to agrée with the Patent Office 
Examiner tiiat the supposedly novel feature of tense or stretched con- 
dition of the several layers of the body of the blow-out patch amount- 
ed to invention, or that, independently of the prior art above recited, 
invention is involved in extending the edges of one of the layers, called 
"wings," over the bead or rim of the outer casing. This expédient 
is so obvions as to occur naturally to any skilled mechanic making a 
tire repair; in point of fact, it did naturally occur as soon as the^ 
problem was presented to the applicant himself, and also, as the évi- 
dence clearly shows, to Andrew Halter and Lemuel I. Jones, two of 
the tire repair men called as witnesses on behalf of défendant. 

I am also of opinion that the prior uses relied on by the défendant 
are proved by clear and convincing évidence and beyond a reasonable 
doubt. They are four in number, ail prior in time to complainant's 
alleged inventiori. One was at the repair shop of the Republic Tire 
& Rubber Company, at Youngstown, Ohio, in May, 1906, proved 
by Andrew Halter and Lemuel I. Jones; another at the repair shop 
of the Lake Shore Rubber Company, at Jeannette, Pa., proved by 
Frank D. Gable and Edward J. Considine; another at the Michelin 
Tire Repair Company, in New York, proved by Edward J. Considine 
and Frank D. Gable; and another at the repair shop of D. E. Foote, 
Frankfort avenue, Cleveland, Ohio, proved by Fred Hitzman, F. J. 
Steadley, and D. E. Foote. 

Complainant urges that the testimony of ail thèse witnesses is not 
sufficient to meet the légal requirements of proof of prior use, in that 
it is not convincing beyond a reasonable doubt. Their testimony, in 
my opinion, can be disregarded, and thèse prior uses . ignored, only 
on one or the other of two grounds: First, that al) thèse witnesses 
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are lying; or, second, that ail of thera are mistaken. Having seen and 
heard thèse witnesses testify, I am not willing to accept either view, 
and disregard their testimony. Most verdicts in criminal cases, in 
which guilt must be proved beyond a reasonable doubt, are rendered on 
testimony less clear, direct, and convincing. If only one use were 
proved, and the proof of that .use rested on oral testimony exclusive- 
ly of two or three witnesses, a more careful scrutiny of their testimony 
might be required ; but, when exactly similar uses in so many différent 
places are proved by différent sets of witnesses, any doubt yet re- 
maining is an unreasonable doubt, one conjured up by the ingenuity 
of counsel, and not one arising out of the failure or insufficiency of the 
évidence. 

A decree will be entered dismissing complainant's bill, at its costs. 



THE ISABELA. 

(District Court, D. Maryland. May 26, 1919.) 

Whabves <S=>16 — Statxjte — Oonstkuction — Govebnment Use of Dey Docks 
FOE Vkssels "Belonginq" t6 United States. 

Act Cong. June 19, 1878, grantlhg to libelant a portion of the Ft. Mc- 
Henry réservation on condition that grantee construct a dry dock and 
afford the United States the rlght to use the same for examination and 
repair of vessels "belonging to the United States free from charge of dock- 
ing," heM to Include a vessel in United States service under a charter 
amountlng to a démise, although being repaired for immédiate return to 
the owner upon leaving the dock ; the Word "belonging" not meaning ab- 
solute and unqualifled ownership. 

In Admiralty. L,ibel by the Baltimore Dry Docks & Shipbuilding 
Company against the steamship Isabela, in which the United States 
intervened. Dismissed. 

George Weems Williams, of Baltimore, Md., for libelant. 
George Forbes, of Baltimore, Md., for respondent, The Isabela. 
Samuel K. Dennis, U. S. Atty., of Baltimore, Md., for intervener. 

ROSE, District Judge.. This case calls for the construction of a 
provision of Act June 19, 1878, c. 310, 20 Stat. 167, which authorizes 
the Secretary of War to convey to the Baltimore Dry Dock Company 
a portion of the Ft. McHenry réservation, in considération of the 
grantee constructing thereon a dry dock 450 feet long, and affording 
the United States the right to the use forever of "the dry dock at any 
time for the prompt examination and repair of vessels belonging to 
the United States, free from charge of docking." 

The Isabela is an American steamship, and is owned by the New 
York & Porto Rico Steamship Company. For some time before she 
was docked the government had her in its service upon a bare boat 
charter. By the terms of the charter she, while the government held 
her, was manned and operated by the government, which bore her 
expenses, and assumed ail risk of accidents or injury to her, and bound 

^ssFor other cases see same topio & KBY-NUMBER In ail Key-Numbered Digests & Indexes 
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itself to return her in as good order and condition as when received, 
ordinary wear and tear excepted. The government was through 
with her and sent her to the dry dock to put her, at its expense, in 
order, for surrender to its owner. She was turned over to the latter 
when she came out of the dock. She was at once arrested under a 
libel, which was filed while she was still in the government's possession, 
but process under which was not served until after she had passed 
into the custody of her owner. 

The Hbelant holds under the grant made in accordance with the act 
of Congress already mentioned, and admits that it is bound by its 
terms. It says, however, that it is not thereby required to dock, free 
of charge, any vessel of which the government is not the owner, for 
in its view such a ship does not belong to the United States withir 
the meaning of the act. On the other hand, the government contend?. 
that a ship belongs to it within the sensé of the statute when, as in 
the instant case, there has been a complète démise of the ship to it 
and it is responsible for repairs and docking charges. In answer the 
Hbelant says that, if Congress had meant that the government should 
hâve free ail docking done for its account, it would hâve omitted the 
words "belonging to the United States," for they, if the government's 
contention be sustained, are superfluous. It points out that there is, 
or in 1878 appeared to be, in the nature of things some limit upon 
the number of ships which at any particular time the government was 
likely to own, but almost none as to those which it may upon occasion 
hire. It argues that it is unreasonable to conclude that the parties in- 
tended to impose or assume so indefinite and conceivably burdensome 
an obligation. The word "belonging" is not a technical one. Its mean- 
ing dépends to a large extent upon the circumstances under which 
it is used. In common speech and to ordinary understanding, some- 
thing may well belong to one, although he has less than an absolute 
and unqualified ownership of it. 

Occasionally, in the course of the last hundred years or more, Eng- 
lish courts hâve had occasion to pass upon questions which were quite 
similar to that now under considération. They concluded that, where 
a charter amounts to a démise of a ship, the charterer will be deemed 
the owner, so far as concerns his rights and obligations to third par- 
ties, including the state. Trinity House v. Clark, 4 Maule & Selwyn, 
288; Sir John Jackson v. S. S. Blanche, [1908] L. R. App. Cases, 126; 
In re The Sarpen, [1916] L. R. Probate, 312. 

In the absence of a clearer guide, I am inclined to follow thèse 
rulings, feeling as I do that, if such a case as the one now at bar had 
in 1878 been put up to Congress and the Dry Dock Company, they 
would both hâve agreed that the government should hâve the service 
free. This conclusion renders it unnecessary to pass on the conten- 
tion of the owner that, even assuming that the government was bound 
to pay for the service, the ship was not liable therefore in rem. 

It f oUows that the libel will be dismissed. 
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MOTJND VALLEY VIÏBIFIBD BRICK CO. v. MOUND VALLEY NATUBAL 

GAS & OIL CO. et al. 

(Circuit Court, D. Kausas, Tlilrd division. May 1, 1911.) 

1. ASSIGNMENTS ®=»109 — EXECUTOBT CONTEACT — LlABILITY OF ASSIGNEE. 

An assignée of an executory contract relating to property In whlcL 
ttiere can be no privlty of esta te cannot be held Uable for a breach, 
unless. there bas been a novation whlch releases his assigner from 11a- 
billty. 

2. ASSIONMENIS ©=»109 — EXECTTTORY CONTBACT — LiABILITT Oï ASSIGNEE. 

Where one of two défendants contracted to furnish to plalntlfl natural 
gas requlred to operate its brlck-maklng plant and kllns for a term of 
years at a stated rate, and asslgned the contract to Its codefendant whlch 
performed It for a number of years and recelved the payments thereunder, 
and then refused further performance, plaintifC held not to hâve a joint 
cause of action against défendants for the breach, for whlch, there belng 
no novation, the défendant wlth whom plalntlff contracted Is alone liable. 

3. COVENANTS <S=S>30 — EXEOUTOKY CONTBACTS LlABILITY OF ASSIGNEE PER- 

SONAL COVENANTS. 

The covenants In a contract to furnish natural gas to a purchaser dur- 
Ing a term of years are purely Personal, and a provision that It shall be 
blndlng upon the heirs and asslgns of the parties Is Inoperative to blnd an 
assignée of the seller ; nor does such an assignment, without consent of 
the purchaser, release the seller from Its obligations. 

At Law. Action by the Mound Valley Vitrified Brick Company 
against the Mound Valley Natural Gas & Oil Company and the Bank- 
ers' National Development Company. On separate motions of de- 
fendants in arrest of judgment and for new trial. Sustained as to the 
Gas Company, and denied as to the Develpoment Company. 

Farrelly & Evans, of Chanute, Kan., and John Madden, of Wichita, 
Kan., for plaintiflf. 

Jepson & Jepson, of Sioux City, lowa, and Classe & Burton, of 
Parsons, Kan., for défendants. 

POLLOCK, District Judge. This action at law was brought by 
plaintiiï against défendants jointly to recover damages for breach of 
contract to supply plaintifï with natural gas used by it in its work of 
manufacturing brick. A trial before the court and jury was had, 
resulting in a verdict in favor of plaintifï against défendants, jointly, 
for the sum of $15,000. On the retum of the verdict, the court, on 
its own motion, directed the clerk to not enter judgment thereon until 
certain matters of law might be presented and determined by the court. 
Separate motions of défendants, raising questions of law on the rec- 
ord, hâve been filed and presented in oral argument and on briefs of 
counsel, and now await décision. 

The facts necessary to a décision of the pending motions may be 
briefly stated, as f oUows : The plaintiflf, being about to construct a 
plant for the purpose of engaging in the manufacture of brick, and be- 
ing desirous of obtaining in advance a supply of fuel used in such busi- 
ness, on February 13, 1904, entered into the follovving contract in 

^=>For other cases see same topio & KBY-NUMBKR In ail Key-Numbered Digests & Indexes 
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writing with défendant the Bankers' National Development Company 
(hereinafter called the "Development Company") : 

"This contract and agreement made and entered.lnto this 13th day of Feb- 
ruary, 1904, by and between the Bankers' National Development Company, a 
corporation, organized and exlsting under the laws of the state of South Da- 
kota, and dolng business under the laws of the state of Kansas, and having an 
office for the transaction of business in the city of Mound Valley, Labette 
county, Kan., Its successors and assigna, party of the flrst part, and the 
Mound Valley Vltrifled Brick Company, a corporation organized under the, 
laws of the state of Kansas, and doing business in Labette County, Kan., 
and having an office In the city of Mound Valley, Kan., Its successors and 
assigna, party of the second part, witnesseth: 

"(1) That the party of the flrst part hereby agrées to undertake to furnish 
to party of the second part natural gas from the wells In the fleld owned, 
leased, and operated by them In Labette county, Kan., in sufficient quanti- 
tles to operate the brick plant now owned by the second party near Mound: 
Valley, Kan., located on the north fractlonal part of the west half of the 
southeast one-fourth of section 35, township 32, of range 18, formerly knowii 
as the I. M. Hinds land, to lay and maintain a pipe Une to said brick plant, 
Including one three-inch hlgh pressure gas regulator, and two two-lneh low 
pressure regulators, and furnish sufficient gas to furnish the power to operate 
ail machinery used by said second party in operatlng its said brick plant ; 
also to supply gas for ail drier houses, and also gas to burn two kllns of 
brick at the same tlme at full beat ; that is to say, said party of the first part, 
its successors and assigns, undertake to furnish to said second party natural 
gas in sufficient quantlties to enable the said second party to run and operate 
Its brick plant at full capacity and at the same time to furnish gas for ail drier 
houses and for the burning of two kilns of brick at full beat at ail times day 
and night, and at ail seasons of the year, and for llghting and heating said 
brick plant, when required by said second party, during the existence of this 
contract. 

"(2) The party of the second part agrées to recelve and use gas for the pur- 
poses above named, and to use ail reasonable means and modem appliances, so 
as not to waste any gas, and to pay to said first party, its successors and as- 
signs, for said gas used, at the rate of 60 cents per 1,000 brick bumed, and 
to pay for the same on the 15th day of each month after the kilns are emptied ; 
and the party of the first part may shut oÉf the gas if the party of the second 
part shall fall to pay for the same as herein provided within flve days after 
the same is due and payable. 

"(3) It is expressly agreed and understood by and between the parties 
hereto thât gas for domestic purposes shall be reserved over and above the 
uses of gas for manufacturlng purposes; and should the gas supply of the 
party of the first part be not sufficient to furnish gas for heating and llghting 
and for the operatlng of the brick plant belonging to the party of the second 
part as above provided, then and at that time the party of the flrst part wlll 
drill In other and sufficient wells on the lands leased then held and operated 
by them, and to use ail diligent effort to supply the deficiency, and In conjunc- 
tion with the board of directors of the party of the second part, to make ail 
reasonable effort in thelr power to make the supply sufficient for the needs of 
the party of the second part The party of the flrst part shall not be Uable for 
a failure to furnish gas to second party as herein provided, after due dili- 
gence shall bave been used by flrst party in the way of securing the necessary 
quantity of gas. 

"(4) It Is further agreed to by party of the flrst part that If they should, at 
any time after the date of this contract, agrée to furnish gas to any other party 
or parties for manufacturlng purposes, and the gas supply should fail so that 
there would not be a sufficient quantity of gas to supply ail so contracted with, 
and It should cause the supply furnished the party of the second part to be 
Insufficlent for the needs of the second party, then the party of the flrst part 
are to cease to furnish (for manufacturlng purposes only) to party or parties 
contracted with subséquent to the date oi this contract, untll sufllclent gas 
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has been secured to reinforce the supply until there shall be sufflcient gas for 
ail ; in otber words, the party of the second part are to be furnished gas by 
the party of the flrst part in préférence to others contracted vyith alter tho 
date of this contract, except as to domestlc users. 

"(5) It is expressly agreed and understood by and between the parties to 
this agreement, in case that the party of the flrst part shall, at any tinie dur- 
ing the existence of this contract, fall to furnish the said party of the sec- 
ond part sufflcient gas for the purposes above named, and in the manner above 
named, and in the quantities requlred in this contract for a period of fifteen 
' days, the said second party shall hâve the riglit to terminate this contract at 
any time after such failure, upon written notice deposited in the post office, 
addressed to the secretary of the party of the first part. 

"(6) It is further expressly understood by and agreed to by the parties to 
this contract, that Its terms, conditions, premises and duties to be performed 
by each and both of the parties hereto, shall be for the term of flfteen years 
from the date of the exécution hereof. 

"In witness whereof, the parties hereto hâve each eaused this contract and 
agreement to be exeouted by its président, attested by its secretary and the cor- 
porate seal attached, this ISth day of Feb., 1904. Bankere' National Develop- 
ment Co., by A. D. Jones, Président. Attest: Geo. F. Hammar, Secty. Mound 
Valley Vitrifled Brick Co., by B. R. Dickerson, Près. Attest : James Lear, Jr., 
Secty." 

The respective obligations of this contract were fully performed by 
the parties thereto until May 4, 1904, on which day the Development 
Company assigned its rights under the contract to défendant the 
Mound Valley Natural Gas & Oil Company, (hereinafter called the 
"Gas Company") by the foUowing assignment in writing: 

"In considération of one dollar and other valuable considérations In hanû 
paid by the Mound Valley Natural Gas & 011 Company, the receipt of which 
îs hereby ackuowledged, we hereby sell, assign and transfer ail our right and 
title to the within contract unto the said Mound VaH,ey Natural Gas & Oil 
Company. Bankers' National Development Company, A. D. Jones, Président. 
[Seal,] Attest: Geo. F. Hammar, Secretary. 
"State of Kansas, Labette County — ss. : 

"Be it remembered that on this 2d day of May, A. D. 1904, before me, tho 
undersigned, a notary public in and for said county and state aforesaid, came 
A. D. Jones, président of the Bankers' National Development Company, and 
Geo. F. Hammar, secretary of the Bankers' National Development Company, 
who are personally known to me to be the same persons who executed the 
above instrument of veriting, and who duly acknowledged the exécution of 
the same, 

"In testimony whereof, I bave hereunto set my haud and afflxed my officiai 
seal the day and year last above written. 

"[Seal.] H. T. Swain, Notary Public. 

"My commission expires July 30, 1917." 

Thereafter the Gas Company proceeded with performance of the 
conditions of the contract obligatory on the part of the Development 
Company to be performed, and received from plaintiff the considéra- 
tion expressed in the contract for the performance of such service un- 
til the month of December, 1908, when it refused longer to perform 
said contract. Whereupon this action was brought by plaintiff against 
both the Development Company and the Gas Company, jointly, to re- 
cover damages sustained by reason of such breach- 

The question of law on which the court requested advice of counsel 
on return of the. verdict by the jury is this: May the plaintiff in this 
action, as a matter of law, proceed against both défendant.^ jointly un- 
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der the terms of the contract and its assignment, and hold both liable 
for damages sustained by it by reason of the breach? If not, which of 
défendants is liable to plaintifï for the amount of damages as found 
by the jury in its verdict? It is the contention of défendant Gas Com- 
pany, in support of its motion, notwithstanding the aséignment of the 
contract to it by the Development Company, its acceptance of such as- 
signment, its performance of the conditions of the contract, as by its 
terms imposed on the Development Company for more than four years, 
and its receipt froni the plaintifï for such time of the priée stipulated 
in the contract to be paid for natural gas furnished, that in the absence 
of an express undertaking with the plaintifï, and in the absence of 
such facts as constitute a novation of the contract, releasing the De- 
velopment Company f rom liability thereunder, it cannot be by plaintifï 
in this action at law held liable for breach of the continuing executory 
contract reHed upon by plaintifï. On the contrary, it is the insistence 
of plaintifï, although there is no expressed undertaking on the part of 
the défendant Gas Company with plaintifï to perform, the conditions 
of the contract found in the record, and although it is not ended by 
plaintifï the facts found in the record constitute a novation of the con- 
tract between plaintifï and the Gas Company, yet it is by plaintifï in- 
sisted both défendants are primarily liable to it in damages for the 
breach of the contract, leaving the question of the ultimate liability as 
between défendants to be determined in the absence of plaintifï after 
it has been satisfîed in damages. And this contention of plaintifï is bas- 
ed on the f oUowing propositions : (1) That the Development Company 
is liable to it by reason of the express terms of the contract ; (2) that 
the Gas Comjpany is liable to it on the theory of privity of estate exist- 
ing between the plaintifï and the Gas Company, by reason of the as- 
signment of the contract from the Development Company to the Gas 
Company. 

[1] As plaintifï concèdes in its briefs and arguments, hère was 
no novation of the original contract as between it and the Gas Com- 
pany, by which the Development Company was released from liability 
thereunder, as must be done in case it sought to hold the Gas Company 
on that theory. Butterfield v. Hartshorn, 7 N. H. 345, 26 Am. Dec. 
741 ; Bag Co. v. Van Nortwick, 52 Fed. 752, 3 C. C. A. 274; Illinois 
Car & Equipment Co. v. Linstroth Wagon Co., 112 Fed. 737, 50 C. C. 
A. 504. And as it further concèdes there exists no express agreement 
between plaintifï and the Gas Company by which it may be maintained 
liable, but, on the contrary, it has brought this action jointly against 
both défendants, and now seeks to maintain both liable for the payment 
of damages as awarded by the verdict of the jury in direct opposition 
to the theory of novation of the contract as between it and the Gas 
Company, it is évident, if the verdict is in other respects right, judg- 
ment must go thereon in favor of plaintifï and against the Develop- 
ment Company. 

[2] The question of merit preSented is: Can plaintifï hâve judg- 
ment against both the Development Company and the Gas Company on 
the theory of privity of estate as contended by it? The décision of 
this question must dépend on the inhérent nature of the contract 
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itself, By référence thereto ît will be seen it has no relation în any 
manner to real property, but is a continuing contract, by which the 
Development Company obligates itself to furnish natural gas to plain- 
tiff at a stipulated price on certain conditions for a period of years ; 
that is to say, by its terras the Development Company sold personal 
property in indefinite amounts and on certain conditions to be deliver- 
ed to plaintiflF as the exigencies of its business might demand through a 
séries of years, at a stipulated rate. Did the défendant Gas Company, 
merely by accepting an assignment of this contract, by delivering nat- 
ural gas to plaintiff as therein stipulated, and by receiving the consid- 
ération to be paid therefor for a period of years, bind itself to the con- 
tinued performance of the contract according to its terms during the 
life of such contract? 

It may be first noted the contract in express terms contains a stipula- 
tion which attempts to bind, not only the Development Company, 
but "its successors or assigns," to the obligations therein imposed, and 
f rom this it is thought by plaintiff, as the Gas Company admittedly oc- 
cupies the relation of assignée to the contract, it thereby becanie bound 
by its terms, Does this conclusion follow? 

While it is undoubtedly true as contended by counsel for plaintiff, 
one who accepts an assignment of a lease of real property with the con- 
sent of the landlord, or enters into possession thereunder, becomes lia- 
ble to the landlord for payment of the rent reserved in the lease, and 
while he continues as such assignée of the lease for breach of its cove- 
nant to pay rent the landlord may charge the original lessee on the 
ground of privity of contract and the sublessee or assignée of the lease 
on the doctrine of privity of estate. Washington Natural Gas Co. 
V. Johnson, 123 Pa. 576, 16 Atl. 799, 10 Am. St. Rep. 553 ; Schmucker 
V. Sibert, 18 Kan. 104, 26 Am. Rep. 765; Woodland Oil Co. v. Craw- 
ford, 55 Ohio St. 171, 44 N. E. 1093, 34 L. R. A. 62 ; Hogg v. Rey- 
nolds, 61 Neb. 758, 86 N. W. 479, 87 Am. St. Rep. 522. 

[3] Yet ail covenants of parties to a contract are either real or Per- 
sonal, depending on the subject-matter of the contract. AU. contracts 
of conveyance of real property and ail other contracts so closely con- 
nected with real property that the benefits or burdens of such contract 
pass by a conveyance of the property itself are what is termed in the 
law covenants real. AU other covenants or agreements of parties in 
the nature of covenants in their contracts are personal. Thus the 
covenant in a lease to pay rent reserved is a covenant which runs with 
the possession of the land, and for this reason when the lease is as- 
signed the covenants being for the benefit of the land, and being for 
the payment of that which arises out of the use and enjoyment of the 
land, follows the property in the hands of the assignée and binds him 
to the payment of ail rents accruing while he enjoys its possession. In 
other words, by the very act of assignment of such a contract and 
its acceptance by the assignée, the privity in estate created between 
the landlord and the original lessee by the lease passes out of the 
original lessee into the assignée for the reason that thereby a right in 
or to the land itself passes. However, as has been seen, the contract 
hère in controversy has no relation whatever to real estate or any right 
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thereto, or title or interest therein, and the covenants or agreements of 
the parties contained in this contract are theref ore purely personal. An 
action on a personal covenant or agreement will not lie in favor of a 
person not a party to it, and as a gênerai rule, only the covenantor, his 
executors and administrators are bound by such personal covenants. 
Heirs at law are bound when expressly named in the contract. As- 
signées are not bound at law, although they may be named, but in cer- 
tain instances they may be charged in equity. Van Doren v. Robinson, 
15 N. J. Eq. 256; 11 Cyc. L. & P. subject, "Covenants," p. 1058. 

In the case of Lisenby v. Newton, 120 Cal. 571, 52 Pac. 813, 65 Am. 
St. Rep. 203, the facts, as stated by the court in the opinion, were as 
f oUows : 

"Prettyman Barr, the plalntiff's Intestate, entered Into a written contract 
wlth défendant Newton whereby Barr agreed to sell and Newton agreed to 
buy a certain tract of land ; Newton promising to pay the stlpulated priée and 
Interest thereon withln two years from the date of the contract, and Barr 
covenantlng to convey the land to Newton or his assigna on receiving such 
payment. The contract contained a provision that the stipulations thereof 
'are to apply to and bind the heirs, executors, administrators, and assigna of 
the respective parties.' Afterwards, in considération of a sum of money to 
him pald by défendant Sharples, sald Newton asslgned ail his right, title, and 
Intere'st in and to the contract, and the premises which were the subject there- 
of, to sald Sharples. In virtue of such asslgnmeut Sharples took possession 
of the land and made certain payments to Barr of principal and Interest on 
account of the contract prlce. Plalntiff brought thls suit on said contract 
against both Newton and Sharples." 

The précise question presented and determined in that case was the 
liability of défendant Sharples for the balance of purchase money re- 
maining unpaid. This liability was contended for by the plaintiff on 
two grounds : (1) On the theory that the agreement contained in the 
contract to pay the purchase price was a covenant running with the 
land; (2) because of the stipulations in the contract extending it to 
the heirs, personal représentatives, and assigns of the respective par- 
ties. .In passing on the personal liability of défendant Sharples the 
court in its opinion said: 

"Plaintiff contends on appeal that Sharples was personally resporisible for 
the purchase money and interest. Of course, no assignée of the purchaser in 
an executory contract for the sale of real estate can require the vendor tp con- 
vey unless the purchase money be pald; but thls condltional rIght to a copvey- 
ance is quite a différent thlng from personal liability to compulsory paymeni 
at the suit of the vendor. Such liability can resuit only from some express or 
Implied contract of the assignée, and is not iraplied from the mère assignment 
of the original contract, although followed by possession of the land. There 
are authoritles which deny that a covenant can run with an equity, or without 
a légal estate in the land. We need not Inquire what limitations attend the 
principle, for it is clear that the promise to pay the agreed price in a con^ 
tract for the purchase of real estate Is not of itself a covenant running wlth 
the land, or accompahying the équitable interest of the purchaser into the 
hands of his assignée. Champion v. Brown, 6 Johns. Ch. 398 [iQ Am. Dec. 
343] ; Civ. Code, § 1461, et seq. See Irrigation Co. v. Kowell, 80 Cal. 114, 22 
Pac. 53 [13 Am. St. Rep. 112]. Hence, if Sharples is liable at ail in thia 
action, it must be In conséquence of the clause of the contract which in tenns 
extends the obligations of the instrument to the assigns of the parties ; but, 
since the promise to pay was only the personal covenant of the promisor, the 
^ttempt to includé in Its force the assigns of the vendee is inopérative. It was 
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not compétent for the parties In this manner to create a con tract for such as' 
'Signs,'';Sucli ip theancient rule of âUe common law. ThAs, it is sald in the 
Touclistone: 'In some cases an, assignée shall be charged thougli he be not 
named, and in some cases gliall not be charged though he be named, ànd in 
some cases he shall be charged wiién he is naméd. » * * And, if the cove- 
nant be to do à thing merely collatéral; in that case it will not bind the 
assignées, àlheit théy be named expressly. Also, when a contract is Personal 
only, and a man doth blnd himself and hls assigns, his asslgns shall not be 
bound thereby.' Pages 178, 179. And ia Sir Edward Coke's report of Spen- 
cer's Case, 5 .Coke, 16a, we are informed that : 'It was resolved, * * • if 
a man démises a house and land for years, with a stock or sum of money, 
rendering rent, and the lessee covenants for him, hls executors, administra- 
tors, and assigns, to dellver the stoCk or sum of money at the end of the term, 
yet the assignée shall not be charged with this covenant; for, although the 
rent reserved was increased in respect to the stock or sum, yet the rent did not 
Issue out of thè stock or sum, but eut of the land only, and therefore, as to 
the stock or sum, the covenant is Personal, and shall bind the covenantor, his 
executors and admlnlstrators, and not his assignée.' Equally, in the case be- 
fpre us, the covenant is to pay a sum in gross, not Issuing out of the land, and 
not for its behefit or protection; in other words, it is a Personal, and not a 
real, covenant. Still the appellant seeks to liken the case to the covenant to 
pay rent in contracts between landlords and tenants. In the particular under 
vIew there Is no resemblahce — at least so far as the rules of positive law are 
concerned — ^between the contract of lease and that of sale. It is sufflcient for 
présent purposes to point out that our statute allows the covenant to pay rent 
to run with the land. dv. Code, §§ 1462, 1463. The assigns of the lessee are 
now, as they hâve been from remote times, bound by the covenant, whether 
they are named In the lease or not. But we hâve seen that the purchaser's 
promise to pay the price agreed in a contract of sale does not run with the 
land, and the agreement of the parties could not confer that transitive quali- 
tyuponit. Smith, Lead. Cas. (6thAm. Ed.) 158, 162, 211. By the assignment 
from Newton ta Sharples It may be that as between them Sharples became 
ïmpliedly bound to protect hls assigner against the demands of the vendor on 
the contract (Cutting Packlng Co. V. Packers' Esch. of Callfomia, 86 Cal. 574, 
25 Pac. 52 [10 I>. R. A. 369, 21 Am. St. Hep. 63]); but that it is no concern of 
the plaintlir. Such an obligation (If it arose) did not sprlng from a contract 
expressly made for the vendor's beneflt, and he cannot take advantage of it." 

In like mailner the executory agreement of the Development Com- 
pany in the case at bar to fumish the plaintiff natural gas to be used 
by it in the conduct of its business throughout a term of years was the 
Personal engagement of that company, from which obligation to plain- 
tiff ît could not and did not escape by the assignment of the contract to 
the Gas Company. For the continued performance of its obligation 
to plaintiff, notwithstanding the assignment of the contract made, the 
Development Company remained liable as before. As has been seen, 
the parties were powerless to extend the personal obligations of the 
contract to their assigns, and, as it iâ not contended by plaintiflf a nova- 
tion of the contract between it and the Gas Company arose out of the 
assignment n?ade, or the acts and conduct of the parties thereto suc- 
ceeding such assignment, and as the Gas Company did not agrée with 
plaintiff to continue during the life of the contract, or any portion 
thereof, to perform the continuing obligations of the Development 
Company, it most foUow, of necessity, by virtue of the assignment 
made, it came under no légal obligation to plaintiff to continue such per- 
formance, and correspondingly the plaintiff, by vtrtue of the assign- 
ment of its conttact with the Development Company to the Gas Com- 
pany, was placed under no obligation to that company to continue the 
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receipt of gas from it and to pay it the price stipulated in the contract ; 
but, in so far as the rights of that company were concerned, it might 
hâve terminated the contract at will. 

The grounds on which the foregoing conclusion is based are appar- 
ent from the very nature of the contract involved. The contract, by 
its terms, not only confers a right on the plaintifï to receive the natu- 
ral gas contracted for therein during a period of years, and the cor- 
responding right of the Development Company to receive payment 
therefor when furnished, but it also imposes on the Development Com- 
pany the continuing obligation to furnish the gas during the life of 
the contract, and the reciprocal obligation on the part of the plaintiff 
10 continue to receive and pay for it when furnished. While contract 
rights may be assigned by one party to a contract without the con- 
sent of another, contract obligations may not be so assigned. In other 
words, where'a personal contract involves, not only mutual rights of 
the parties thereto, but also mutual obligations, as in this case, both 
parties must consent to an assignment to make it effective. Such is thé 
settled rule of décision. 

In Arkansas Smelting Co. v. Belden Co., 127 U. S. 379, 8 Sup. Ct. 
1308, 32 L. Ed. 246, Mr. Justice Gray, delivering the opinion of the 
court, said: 

"At the présent day, no doubt, an agreement to pay money, or to dellver 
goods, may be assigned by the person to whom the money is to be paid or the 
goods are to be delivered, if there Is nothing in the terms of the contract, 
whether by requiring something to be afterwards done by him, or by some oth- 
er stipulation, whlch manifesta the intention of the parties that it shall not 
be assignable. 

"But every one haa a right to sélect and détermine with whom he wlU con- 
tract, and cannot hâve another person thrust upon hIm without his consent. 
In the famlllar phrase of Lord Denman, 'You hâve the right to the beneflt 
you antlcipate from the character, crédit and substance of the party with 
whom you contract.' Humble v. Hunter, 12 Q. B. 310, 317; Winchester v. 
Howard, 97 Mass. 303, 305 [&3 Ani. Dec. 93]; Boston Ice Co. v. Potter, 123 
Mass. 28 [25 Am. Rep. 9] ; Klng v. Batterson, 13 R. I. 117, 120 [43 Am. Rep. 
13] ; Lansden v. McCarthy, 45 Mo. 106. The rule upon thls subject, as appli- 
cable to the case at bar, is well expressed in a récent Engllsh treatlse : 'Rights 
arising out of contract cannot be transferred If they are coupled with liabill- 
ties, or if they involve a relation of personal confidence such that the party 
whose agreement conferred those rights must hâve intended them to be ex- 
ercised only by him in whom he actually confided.' PoUock on Contracts 
(4th Ed.) 425. 

"The contract hère sued on was one by which the défendant agreed to de- 
llver 10,000 tons of lead ore from its mines to Billtng and Eilers at their 
smelting works. The ore was to be delivered at the rate of 50 tons a day, 
and it was expressly agreed that it should become the property of BlUing 
and Eilers as soon as delivered. The priée was not flxed by the contract, or 
payable upon the delivery of the ore. But, as often as 100 tons of ore had 
been delivered, the ore was to be assayed by the parties or one of them, and, 
if they could not agrée, by an umpire; and it was only after ail this had 
been done, and according to the resuit of the assay, and the proportions Of 
lead, silver, silica and iron thereby proved to be in the ore, that the price was 
to be aseertalned and paid. During the time that must elapse between the 
delivery of the ore and the ascertainment and payment of the price, the de- 
fendant had no security for its payment, except in the character and solvency 
of Billing and Eilers. The défendant, therefore, could not be compelled to ac- 
eept the liablUty of any other person or corporation as a substitute for the 
liability of those with whom it had contracted." 
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In Delaware County v. Diebold Safe Co., 133 U. S. 473, 10 Sup. Ct. 
399, 33 L. Ed. 674, the same justice, delivering the opinion, said: 

"A contract to pay money may doubtless be assigned Xsy the person to 
whom the money Is payable, if there Is nothlng In the terms of the contract 
whlch manifests the Intention of the parties to it that it shall not be assign- 
able. But when rights arising eut of contract are coupled wlth obligations 
to be performed by the contractor, and involve such a relation of personal con- 
fidence that it must hâve been intended that the rights should be exerclsed 
and the obligations performed by him alone, the contract, including both Ma 
rights and his obligations cannot be assigned without the consent of the other 
party to the original contract." 

In Burck v. Taylor, 152 U. S. 634, 14 Sup. Ct. 696, 38 L. Ed. 578, 
which was a suit in equity to enforce the rights of an assignée of a 
contract, Mr. Justice Brewer, delivering the opinion of the court, said : 

"We hâve thus îar rested the nonassignability of thls contract, or any inter- 
est therein, to plaintiff's grantor upon the express stipulation of clause 26; 
but, even in the absence of such a clause, it was not compétent for Schnell, by 
his own act and without the consent of the state, the other contracting party, 
to transfer any Interest In thls' contract. It Is a contract of that nature which 
is not susceptible of asslgnment without the consent of the other party, Ar- 
kansas Valley Smelting Co. v. Belden Mining Co., 127 U. S. 379 [8 Sup. Ct. 
1308, 32 L. Ed. 246] ; Delaware Oounty v. Diebold Safe & Dock Co., 133 U. S. 
473, 488 [10 Sup. Ct. 399, 404 (33 U Ed. 674)]. In the latter case it was said 
by this court: 'A contract to pay money may doubtless be assigned by the 
person to whom the money is payable, if there is nothlng in the terms of 
the contract which manifesta the Intention of the parties to it that it shall 
not be assignable. But when rights arising out of contract are coupled with 
obligations to bè performed by the contractor, and involve such a relation of 
Personal confidence that it must hâve been intended that the rights should be 
exerclsed and the obligation performed by him alone, the contract, including 
both his rights and his obligations, cannot be assigned without the consent of 
the other party to the original contract.' " 

Whether by virtue of the assignment any obligation was cast on the 
Gas Company to protect the Development Company from loss by rea- 
son of a breach of the contract it is unnecessary to hère consider. 
That is no concern of the plaintiflf, and it did not in terms agrée to 
so do. This is not a controversy betwreen the assignor and assignée 
of a contract as to validity of the assignment. 

Again, whether under ail the facts and circumstances of this case the 
défendant Gas Company would be held precluded from denying any 
obligation to plaintifif in equity by virtue of the assignment of the 
contract, and its acts donc thereunder and in pursuance thereof, on 
authority of Wiggins Ferry Co. v. O. & M. Railway, 142 U. S. 396, 
12 Sup. Ct. 188, 35 L. Ed. 1055, Rock Island Railway v. Rio Grande 
Railroad, 143 U. S. 596, 12 Sup. Ct. 479, 36 L. Ed. 277, and many 
other cases cited and relied upon by plaintifï, need not be hère con- 
sidered, for this is an action at law, and plaintifï must recover, if at 
ail, on its légal, not its équitable, rights. 

It follows the motion to arrest the judgment and for a new trial on 
the part of the Development Company, défendant, must be overruled 
and denied. The like ftiotions on behalf of the Gas Company must be 
eustained. It is so ordered. 
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MARDIS V. HINES, Director General of Rallroads, et al. 
(District Court, W. D. Arkansas, Ft. Smith Division. July 17, 1919.) 

No. 792. 
Railboads <g=»5i4, New, vol. 6A Key-No. Séries — ^Fédéral Opération or 

ROAD— RiGHT TO SUE CABRIEB. 

TJnder Aet Aug. 29, 1916, Presidential Proclamation of Dec. 26, 1917 
(Comp. St. 1918, § 1974a, note), whereby the Président assumed controi of 
rallroads, together wltli Act March 21, 1918 (Comp. St. 1918, §§ 3115%a- 
3115%p) and in view of General Order No. 50 of the General Director of 
Rallroads, held that action cannot be maintained against a railroad Com- 
pany for injuries to a passenger resultlng from négligence of employés 
occurring after the Président had assumed controi of rallroads, for Aet 
March, 1918, did not annul the previous presidential proclamation as to 
orders of the Director General, and the employés of the railroad being no 
longer subject to the orders of the railroad company, the maxlm respond- 
eat Buperlor does not apply. 

At Law. Action by Earle J. Mardis against Walker D. Hines, 
Director General of Railroads, and the Missouri Pacifîc Railroad 
Company. On separate demurrer of the Missouri Pacific Railroad 
Company. Demurrer sustained. 

H. H. Ragon, of Clarksville, Ark., and Jeptha H. Evans, of Boon- 
ville, Ark., for plaintiff. 
Thos. B. Pryor, of Ft. Smith, Ark., for défendants. 

YOUMANS, District Judge. This is a suit by plaintiff. Mardis, 
against Walker D. Hines, Director General of Railroads, and the 
Missouri Pacific Railroad Company, for an injury sustained by the 
plaintiff while being transported as a passenger. 

The amended complaint makes the following allégations: 

"Walker D. Hines, as successor to William G. McAdoo, is the Director Gen- 
eral of Railroads in the United States, having controi for war and other pur- 
poses of the rallroads in the United States, Including the railroads of the de- 
fendant, Missouri Pacific Railroad Company. 

"The Missouri Pacific Railroad Company is a railroad corporation of the 
State of Missouri, and on and prlor to the 28th day of December, 1917, it 
was engagea in the business of a common carrier of frelght and passengers 
for hire over its railroads. One of Its railroads over which on sald date It 
was doing the business of a common carrier of passengers and freight for 
hire extends through the counties of Pope, Johnson, Franklin, Crawford, and 
Sébastian in the state of Arkansas, with stations on Its said Une of road in 
each of said counties. On said 28th day of December, 1917, the Président of 
the United States of America by his proclamation dated December 26, 1917 
(Comp. St. 1918, § 1974a, note), under and by virtue of the power conferred 
on hlm by the Act of Congress of August 29, 1916, c. 418, 39 Stat. 619, took 
controi of the railroad transportatlon Systems in the United States, includ- 
ing the railroads of the défendant Missouri Pacific Railroad Company. In 
said proclamation it is provlded as foUows: 'It is hereby directed that the 
possession, controi, opération, and utilization of such ffansportation Systems 
hereby by me undertaken shall be exercised by and through William G. Mc- 
Adoo, who is hereby appolnted and designated Director General of Railroads. 
Said director may perform the duties imposed upon hlm, so long and to euch 
extert as he shall détermine, through the boards of directors, receivers, oiB- 
cers and employés of said Systems of transportatlon. Untll and except so far 

®=oFoT otber caees see same topic & KEÎY-NUMBER In ail Key-Numbered Dlgesta & Indexe» 
258 F.— 60 
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as saîd dlrector shall from tlme to tlme by gênerai or spécial orders other- 
wise prov^de, the boards-of directors, receivers, offlcers and employés of the 
varlous transportation systéms shall continue the opération thereof in the 
usu£\l and ordinary course of the bua,iaess of common carriers in the names 
of their respective companlës.' 

"The directors, offlcers, and employés continued to operate the railroad of 
the défendant company as authorized and provlded for in the above-quoted 
paragraph of the proclamation of the Président of the United States. 

"On the morning of January 26, 1918, at Clarksville, Johnson county, Ark., 
the plaintiff became a passenger for hire on the west-bound passenger train of 
the défendant company, commonly called the 'Dinky,' running from Kussell- 
ville, Ark., to Ft. Smith, Àrk. The plaintiff was seated in the front end of 
the smoking car on said train, and when the train on whlch he wus a pas- 
senger was a short distance east of the station of Denning Yards in Franklin 
county, Ark., and running west, it collided, head-on, with a freight train of 
défendant company, running east on the same trnck, meeting the passenger 
train on whleh plaintiff was riding as a passenger. 

"By said collision both trains or portions thereof were wrecked or damaged, 
and the plaintiff vTas thrown with great force and violence several tUiies 
against the v?alls, floor, and furniture of the car in which he was riding, and 
the plaintiff was greatly and permanently injured thereby in his right wrist 
and in his back and bips; one of plaintifE's dorsal vertebrœ was dislocated, 
and his spine was otherwise Injured, and the muscles, flesh, and nerves of his 
baçk were wrenched, bruised, and tom, and his entire nervous System was 
shocked and permanently injured. 

"Said collision and conséquent Injury to the plaintiff were caused by the 
négligence of thé engineer, conductor, and other servants of the défendant 
company who were operating said freight train, in running said train east 
out of Denning Yards on the track aijd time of the passenger train on which 
plaintiff was a passenger, and by the négligence of said défendants in causlng, 
allowing, and permitting the passenger train on which plaintiff was being 
transported and the freight- train with which it collided to run in opposite di- 
rections, meeting each other on the same track, at the same place, and at the 
same time. • » • 

"By reason of the Injuries so caused to him by the négligence of the de- 
fendants the plaintiff bas sustained damages to an extent that he Is unable 
fuUy to estimate, but he places the same at the sum of $50,000. 

"By section 6661 of Kirby's Dlgest of the statutes of the state of Arkansas 
the plaintiff has a lien on the railroad of the défendant company In the state 
of Arkansas for the damages aforesald, and said lien applîes to the roadbed, 
building, equipments, Income, franchise, right of way, and ail other appur- 
tenances of said railroad superior and paramount, whether prior in time or 
not, to that of ail persons Interested in said railroad as managers, lessees, 
mprtgagees, trustées, and beneficiaries under trusts or' owners. 

"The premises considered, the plaintiff prays that he hâve judgraent for 
said sum of $50,000 damages, for costs of suit and for ail légal relief, and 
that his Uen upon the railroad as above set out be established and declared 
in the judgment rendered by the court." 

The railroad company demurs separately to the complaint on two 
grounds : 

(1) That the complaint does not state facts sufficient to consti- 
tute a cause o£ action agâinst it. 

(2) That plaintiff has not a lien on the railroad for the damages 
alleged to hâve been sustained by him. 

Prom the allégations of the amended complaint it is clear that 
plaintiff's injury dcctirred after control of the railroad was taken 
by the Director General under the proclamation of the Président, 
rhe extent of such control under the acts of Congress and the proc- 
Jamation of the Président is set out by Chief Justice White in the 
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case of Northern Pacific Railway Co. et aî. v. North Dakota, 250 
U. S. 135, 39 Sup. Ct. 502, 63 L. Ed.—, decided June 2, 1919, as 
follows: 

"No élaboration could make clearer than do the" act of Congreœ of 1916^ 
the proclamation of tlie Président exerting tlie powers glven, and the act of 
1918, dealing wltti the situation created by the exercise of sueh authority, 
that no divided but a complète possession and control were glven the United 
States for ail purposes as to the railroads in question. But if it be conceded 
that despite the absolute clarity of the provisions concerning the control 
glven the United States, and the all-embracing scope of that control, there is. 
room for some doubt, the considération of the gênerai context completely dls- 
pels hesitancy. How can any other conclusion be reached if considération be 
glven the coniprehensive provisions concerning the administration by the Unit- 
ed States of the property which It was authorized to take, the financial obliga- 
tions under which it came, and ail the other duties and exactions which the 
act imposed, contemplatlng one control, one administration, one pôwer for 
the accomplishment of the one purpose, the complète possession by govern- 
mental authority to replace for the period provided the private ownership 
theretofore existing." 

From the time that the proclamation of the Président became ef- 
fective on December 28, 1917, the Director General as the représen- 
tative of the Président has been in the exclusive possession and con- 
trol of the railroad. The railroad company exercises no control 
whatever. The railroad is operated under the orders of the Director 
General. The Railroad Company has nothing to do with such opér- 
ation. When the Director General assumed control ail the employés 
on the railroad ceased to be employés of the railroad company and 
became employés of the Director General. At that time the relation 
of master and servant ceased to exist between the employés oper- 
ating the railroad and the railroad company. That relation then be- 
gan and still exists between such employés and the Director General. 

In the case of Brady v. Chicago & G. W. Ry. Co., 114 Fed. 100, 
107, 52 C. C. A. 48, 55 (57 L. R. A. 712), Judge Sanborn speaking 
for the United States Circuit Court of Appeals for the Eighth Cir- 
cuit, said: 

"The power of control Is the test of llabllity, under the maxim respondeat 
Buperlor. If the master cannot command the alleged servant, then the acts 
of the latter are not hls, and he is not responsible for them. If the principal 
cannot control and direct the alleged servant, then he Is not his agent, and 
the principal is not liable for hls acts or his omissions. In such case the 
maxim respondeat superlor has no application, because there Is no superior 
to respond. In an action against an alleged master or principal for the act 
of hls alleged servant or agent under the maxim respondeat superior, there 
can be no recovery in the absence of the right and power in the former to 
command or direct the latter in the performance of the act charged, because 
in such a case there is no superior to answer," 

The railroad, therefore, cannot be held for the négligence of the 
employés of the Director General, unless liability is imposed by sec- 
tion 10 of the act of Congress of March 21, 1918 (40 Stat. 456, c. 
25 [Comp. St. 1918, § 31153^]]). That section provides: 

"That carriers whlle under fédéral control shall be subject to ail laws and 
liabilities as common carriers, whether arising under state or fédéral laws, 
or at common law, except so far as may be ineonsistent with the provisions 
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of thls act or any other act applicable to such fédéral control or wlth any 
order of the Président" 

Is the liability sought to be fastened on the railrcad company under 
the facts alleged in the complaint in this case inconsistent with the 
provisions of the acts of Congress referred to, or with the order of 
the Président? 

In the proclamation of the Président assuming control of the rail- 
roads it was provided that — 

"Sults may be brought by and against sald carriers and Judgments ren- 
dered as hitbèrto until and except se far as sald Ulrector General may, by 
gênerai or spécial orders, otherwise détermine." Pages 89-91, Proclamations 
1917, pt. 2, Statutes U. S. 1917-1918 (Comp. St 1918, § 1974a, note). 

That proclamation, as indicated by the foregoing quotation, author- 
ized the Director General to modify or change the permission given 
in the proclamation to bring suits against carriers. The act of March 
21, 1918, did not modify any of the provisions of the proclamation 
of the Président. On October 28, 1918, by General Order No. 50, 
the Director General ordered "that actions at law, suits in equity 
and proceedings in admiralty hereafter brought in any court based 
on contract binding on the Director General of Railroads, claim for 
death or injury to persons, or for loss and damage to property arising 
since December 31, 1917, and growing out of the possession, use, con- 
trol or opération of any railroad System or transportation by the 
Director General of Railroads, which action, suit or proceeding but 
for fédéral control might hâve been brought against the carrier com- 
pany, shall be brought against William G. McAdoo, Director Gen- 
eral of Railroads, and not otherwise." 

In this case it is alleged that the injury was sustained on the 26th 
of January, 1918. That was after the Director General assumed 
control. This suit was brought in the Johnson county circuit court 
on January 21, 1919. This was after the date of General Order No. 
50. The order of the Director General does not contravene the acts 
of Congress. It is authorized by the proclamation of the Président, 
and directs a procédure that is in strict accordance with the actual 
facts and the rules of légal liability. Rutherford v. Union Pacific 
R. R. Co. (D. C.) 254 Fed. 880; Dahn v. McAdoo (D. C.) 256 Fed. 
549. 

In my opinion the judgment sought to be recovered against the 
railroad company is inconsistent with the acts of Congress and the 
order of the Président. 

The separate demurrer of the railroad company must be sustained 
on the ground that the amended complaint does not state a cause 
of action against it. The second ground of demurrer with regard 
to the lien is included in the first, and judgment on the first will cov- 
er the second. 
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THE DJBRISSA. 

THE NEW A. 

(District Court, B. D. Virginia. June 19, 1919.) 

1. Collision <S=123 — Liability — Fault — Bubden or Peoof. 

In a llbel for damages sustained in a collision between vessels whlch 
were anchored, one of whlch, in a violent storm, dragged into the other, 
the former vessel, claimlng the accident was inévitable, must establlsh 
freedom from fault on her part. 

2. Collision <S=»106 — Fault — Vessels ïn Stobm. 

In a libel for damages sustained in a collision between vessels an- 
chored, the vessel dragging anchor in a storm cannot escape responsibility 
by Insisting that the other vessel should hâve pursued a différent course 
looklng to her own protection from the storm, where such vessel's an- 
chors did not drag. 

3. Collision <@=22 — Fault or Neithe» Paktt. 

Where a collision between steamships occurs, exclusive of natural 
causes and without the fault of either party, the loss must rest where it 
falls; but such a case requires that both parties must hâve endeavored 
by every means in their power, wlth due care and caution and a proper 
dlsplay of nautical skill, to prevent the collision. 

4. Collision i®=>106 — Précaution — Stormy Weathes. 

In a libel to recover damages sustained in a collision, held, that libelee's 
navigators were not shown to hâve exercised such a degree of care as to 
relieve libelee from loss, but were négligent in not sooner dropping a 
port anchor and making earlier efforts to prevent the llght vessel from 
dragging her anchors, in view of their notice of stormy weather. 

In Admiralty. Libel by one Paramor, master of the steamship 
Djerissa against the steamship Newa, to recover damages sustained in 
collision. Decree for libelant. 

Hughes, Vandeventer & Eggleston, of Norfolk, Va., for the Dje- 
rissa. 

Allen D. Jones, of Nevi^port News, Va., and Hughes, Little & Sea- 
well, of Norfolk, Va., for the Newa. 

WADDILL, District Judge. About midday of the llth of June, 
1918, the Djerissa, a large ocean-going steamship, 350 feet long, 50 feet 
beam, 25 feet deep, was anchored in the waters of James river, New- 
port News harbor, about half a mile west of the Chesapeake & Ohio 
Railway passenger pier and the Newa, also a large océan steamship, 
305 feet long, 43 feet beam, 23 feet deep, was anchored about 2 
o'clock on the evening of the 12th of June, about a quarter of a mile 
to the westward of the Djerissa. While lying at anchor, about 9:30 
on the night of the 12th of June, the Newa, in a sudden and violent 
storm, dragged into and collided with the Djerissa, causing serious 
in jury to both vessels. 

The Djerissa relies on the négligence and failure of the officers of 
the Newa to exercise good seamanship -in anchoring and handling 
their vessel; whereas the Newa insists that she was without fauit, 
and that the accident was inévitable as a resuit of the violence of the 
storm, the dangers of which they could not reasonably hâve antici- 
pated or provided again^st. 

@=3For otber cases ses same topic & KEY-NUMBËR in ail Key-Numbered Dlgests & Indexes 
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Prior to and until a few minutes before the impact, the Djerissa 
had out her port anchor on 30 fathoms of chain, and the Newa her 
starboard anchor on 50 fathorns. Shortly before the storm, the Dje- 
rissa paid out 30 fathoms additional chain, andlS or 20 minutes be- 
fore the collision, and as the storm* approached, dropped her starboard 
anchor on 45 fathoms of chain. The Newa, preceding the storm, had 
50 fathoms on her starboard anchor, and paid out 35 fathoms addi- 
tional, and about the time of the collision, but too late to be of service, 
dropped her port anchor on 45 fathoms. 

The harbor was corriparatively free from conditions and obstruc- 
tions likely to affcct this collision. The tide had been running flood 
for about an hour, but that is not material hère. Evidence of an 
approaching storm was apparent as early as 6 p. m. and the weather, 
accompanied by thunder and lightning, was threatening for two hours 
prior to the collision, although the wind did not reach high velocity 
until immediately preceding it. The Weather Bureau record at Nor- 
folk shows that from 8:59 to 9:09 the wind blew from the southwest 
18 miles an hour; from 9:09 to 9:15, at 20: at 9:27 it dropped to 
19; from 9:27 to 9:29 it increased to 44 miles; from 9:29 to 9:30, 
to 68 miles; at 9:37 it dropped to 60 miles; at 9:38, to 58 miles; 
at 9:39, to 48 miles; at 9:41, to 35 miles; and gradually declined un- 
til 9:59, when it had dropped to 15 miles. Doubtless the velocity out 
in the harbor of Newport News was something higher than shown by 
thèse figures ; one witness describing it at its height, for short periods, 
at 75 miles an hour. 

No question is made of the failure of the Newa to allow ample 
room to swing; nor is any déniai made of the fact that she dragged 
into the Djerissa, and that the latter ship did not drag her anchor, nor 
do anything tending to bring about the collision, further than it is 
claimed she should hâve paid out anchor chain upon observing the 
Newa drifting into her, and thereby hâve lessened the violence of the 
impact; and the Newa relies solely upon this suggestion, and the fact 
that the collision could not hâve been avoided on her part by reason 
of the suddenness of the storm, as absolving her from responsibility 
for the accident. 

[1] The case thus turns almost entirely upon whether the Newa, 
the burdened vessel, met the obligation imposed on her under the 
law, to entitle her to invoke the défense of inévitable accident. She 
must establish freedom from fault on her part to escape liability. The 
Severn (D. C.) 113 Fed. 579; The Juniata (D. C.) 124 Fed. 861; 
The Fullerton, 211 Fed. 833, 128 C. C. A. 359; The Bertha (D. C.) 
244 Fed. 319; The Barge No. 123 (D. C.) 250 Fed. 476. The storm 
was an unusually violent one for a while, and it is true that several 
other vessels in the harbor dragged their anchors. But it by no means 
follows that, had the Newà's navigators exercised the nautical skill 
reasonably to be expected of them, having regard to the admonition 
of the impending weather conditions, by paying out more chain on 
her starboard anchor, or by carlier dropping her port anchor, they 
probably would hâve entirely avoided danger, such as was encoun- 
tered. 
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[2] The Newa cannot escape responsibility for her action by insist- 
ing that the other vessel should hâve pursued a différent course look- 
ing to her own protection from the storm in which the vessels were 
caught. The latter vessel put out her second anchor, and the two held 
the ship. While it may be true that if she had not donc this, and had 
continued to swing on the single chain, she might hâve lessened the 
chances of the Newa dragging into her, still she might hâve been set 
adrift, and we would hâve two vessels running loose, instead of one. 
She selected the course that her navigators thought wisest for her 
safety, and she should not be held liable for not adopting a course 
conformable to the ideas of those navigating the other vessel. 

[3] Where a collision occurs exclusive of natural causes, without 
fault of either party, the loss must rest where it f ails. No one should 
be held responsible for an accident brought about from causes which 
could not be reasonably anticipated or provided against; but, where 
either party is at fault, this doctrine has no application. Inévitable 
accident, as applied to a case of this description, means a collision 
which has occurred, when both parties hâve endeavored by every 
means in their power, with due care and caution and a proper display 
of nautical skill, to prevent the happening of the same. 

[4] Measuring the action of the respondent by this test, it cannot 
be said, under the facts of this case, that her navigators exercised the 
degree of care, prudence, and caution required of them, in order to 
sustain in their behalf the défense of inévitable accident. Having spé- 
cial regard to the weather indications, the impending storm, and the 
dangers of the particular anchorage arising from the likelihood of 
sudden storms and high winds reasonably to be expected at that Sea- 
son, and the fact that the Newa was light, her navigators should earli- 
er hâve dropped the port anchor, and paid out more chain on the 
starboard anchor. 

To sustain the Newa's défense would be in effect to hold that the 
harbor of Newport News was an unsafe one, by reason of dangers 
likely to arise from high winds and sudden storms. The court does 
not consider that the facts of this case, and those within its knowledge 
in the trial of many others before it, warrant this conclusion. On the 
contrary, by the exercise of reasonable nautical skill and judgment 
in anchoring ships, and maintaining such anchorage, no undue danger 
need be incurred. It would not seem to be at ail unreasonable, in view 
of the large expanse of water there, and the fact that summer thunder 
storms, accompanied by high wind, occasionally happen, to expect 
ships to exercise spécial care when first casting anchor, and to see 
that provision is made to secure additional anchorage protection 
promptly, when needed. This is particularly true of light vessels, 
whose freeboards readily subject them to the force of the wiiid, and, 
of course, constant observation should at ail times be kept of weather 
indications. Good seamanship and the plainest duty of self-protection 
would seem to indicate to the navigators of ships that they should omit 
nothing reasonably to be required of them that would tend to produce 
safety to themselves and others lawfuUy using the harbor. 
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It follows from what has been said, that the collision occurred sole- 
ly as a resuit of the Newa's négligence, and a decree may be entered so 
ascertaining. 



HATCHER & SNYDER v. ATCHISON, T. & S. F. ET. CO. 

(District Court, D. Colorado. June 25, 1919.) 

No. 6849. 

Eaileoads <g=s>5%, New, vol. 6A Key-No. Séries — Fedebal ControI/— Actions. 
Where the fédéral government has taken over the entire opération of 
a railroad under Aet Aug. 29, 1916, § 1 (Comp. St. 1918, § 1974a), and Act 
March 21, 1918, so as to exclude the company from active management, 
the Company cannot be made liable for négligence or Injuries to ship- 
ments, though section 10 of the Act of 1918 (Comp. St. 1918, § 3115%j), 
subjects tlie carrier to ail laws and liabilities, whether arising under 
State or fédéral law, or at common law, and providing that actions at 
law and suits in equity are to be brought by and against such carriers, 
and judgments rendered as provided by law. 

At Law. Action by Hatcher & Snyder, a copartnership composed 
of J. S. Hatcher and W. A. Snyder, against the Atchison, Topeka & 
Santa Fé Railway Company. On motion to substitute as défendant the 
Director General of Railroads and to dismiss as to the Railway Com- 
pany. Motion denied. 

Melville & Melville, of Denver, Colo., for plaintifif. 
Henry T. Rogers and Erl H. Éllis, both of Denver, Colo., for de- 
fendant. 

LEWIS, District Judge. This is an action brought to recover a 
large amount as damages on account of the alleged négligence of the 
railroad company in an Interstate shipment of about ten thousand 
sheep. 

The plaintiffs resist the motion of the défendant to substitute the 
Director General of Railroads in its stead, in accordance with Gen- 
eral Orders Nos. 50 and 50a, made by the Director General. The 
plaintiffs hâve signified their consent to the Director General of Rail- 
roads coming in as a défendant, but oppose the dismissal of the case 
against the railroad company. He has not asked to come in as a co- 
de fendant. 

The complaint sets out a Verbatim copy of the contract for ship- 
ment. It appears to hâve been executed by the railroad company and 
the shipper ; and the answer admits the exécution of the contract and 
the receipt of the sheep. It, however, dénies ail allégations of nég- 
ligence on its part and that of its employés, as charged in the com- 
plaint. When the motion was called up the question arose between 
counsel and the court as tô whether there could be any liability on the 
part of the railroad company for acts complained of in opération of 
the road during Fédéral control, it appearing from the complaint that 
the shipment was made during that time, to-wit, June 10, 1918. The 
court expressed a doubt as to such liability, and plaintiffs' counsel 
hâve filed a brief. At that time the construction of the applicable 

<Ss3For other cases see same to»lc & KBY-NUMBBR in ail Key-Numbered Digests & Indexe» 
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Arts of Congress (Act Aug. 29, 1916, c. 418, 39 Stat. 619, and Act 
March 21, 1918, c. 25, 40 Stat. 451 [Comp. St. 1918, §§ SllS^^a- 
3115%p]) by the Suprême Court in Northern Pacific v. North Da- 
kota, 250 U. S. 135, 39 Sup. Ct. 502, 63 L,. Ed. , was not at hand. 

Court and counsel were in agreement tliat if the Congressional Acts 
only gave the right and power of a superintending unification and 
control to the Président over railway companies and their properties, 
and if the Président and the Director General went no further, and 
left the opération of the roads to the companies that owned them, 
there could be no doubt of Hability in such a case as this. But if 
the Acts contemplated more, and gave to the Président and through 
him to the Director General, either expressly or by necessary impli- 
cation, the right to take exclusive possession of the roads and operate 
them for the time being as a Governmental agency, or if such exclusive 
possession and opération had been taken even without Congressional 
authority, liability would be seriously doubted. 

But since the opinion in the North Dakota case there is no further 
doubt as to the extent of the power given the Président by the Con- 
gressional Acts. In construing the Acts and the Proclamation of the 
Président of December 26, 1917 (Comp. St. 1918, § 1974a, note), the 
court in that case said : 

"No élaboration could make clearer than do the act of Congress of 1916, 
the proclamation of the Président exertlng the powers given, and the act of 
1918 dealing with the situation created by the exercise of such authority, 
that no divlded but a complète possession and control were given the United 
States for ail purposes as to the railroads in question. But if it be conceded 
that despite the absolute clarlty of the provisions conceming the control giv- 
en the United States, and the all-embracing scope of that control, there Is 
room for some doubt, the considération of the gênerai context eompletely dis- 
pels hesitancy. How can any other conclusion be reached if considération be 
given the comprehensive provisions conceming the administration by the 
United States of the property ■which It was authorized to take, the financial 
obligations under which It came and ail the other duties and exactions which 
the act imposed, contemplatlng one control, one administration, one power 
for the accomplishment of the one purpose, the complète possession by govern- 
mental authority to replace for the period provlded the private ownership 
theretofore existing." 

And we know, as a matter of public information, that the construc- 
tion there given as to what was intended by Congress should be done 
has in fact been done. The railroad companies hâve been entirely 
excluded from participation in the opération of their properties. They 
receive none of the income from them. It goes to the Government. 
They hâve no voice in the employment and discharge of men engaged 
in the upkeep and repair of their roads and rolling stock, and the 
opération of trains. AU of their properties, of every kind, needful for 
transportation purposes hâve been taken over by the Government, and 
their possession and opération rest in the exclusive control of the 
Director General. 

The plaintifïs' contention is based at last upon section 10 of the Act 
of March 21, 1918 (Comp. St. 1918, § 31153^j). My view as to the 
part of that section relied on is so clearly expressed in Vaughn's Case, 
81 South. 417 (Alabama Court of Appeals, March 18, 1919), cited in 
the plaintifïs' brief, that I quote the language used: 
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"The only authority for suing a carrier while under Fédéral eontrol must 
be rested upon the act of Congress which subjects them 'to ail laws and lia- 
bllitles as cominon carriers, whether arising under State or Fédéral laws, or 
at common law,' witli certain exceptions, and provides that 'actions at law or 
sults In equity may be brought by and against such carriers and judgments 
rendered as now provlded by law,' etc. U. S. Comp. Stat. 1918, pp. 456-458. 
And the validity of this statute is sustalnable on no other theory than that 
the transportation companies are operating their respective Systems under 
Fédéral eontrol. If such companies are in no way connected with the opéra- 
tion of their respective transportation Systems, v/e submlt that it would not 
be within the power of Congress to subject them to Uabillty and sults there- 
on for the torts, miscarriages, and defaults of the employés of the Fédéral 
Government. Such an act wouM be an arbltrary exercise of législative pow- 
er contrary to the established princlples of private rights and distributive 
justice and tantamount to a déniai of due process of law. Zeigler v. S. & 
N. A. H. K. Co., 58 Ala. 594 ; Mobile Light & E. R. Co. v. Copeland & Sons. 
15 Ala. App. 235, 73 South. 131 ; Bank of Columbia v. OUley, 4 Wheat. 235 
[4 L. Ed. 559] ; Hurtado v. California, 110 U. S. 516, 4 Sup. Ct. 111, 292, 28 
L. Ed. 2.32; Dent v. West Virginia, 129 U. S. 114, 9 Sup. Ct. 231, 32 L. Ed. 
623 ; Leeper v. Texas, 139 U. S. 462, 11 Sup. Ct. 577, 35 L. Ed. 225 ; Giozza v. 
Tiernan, 148 U. S. 657, 13 Sup. Ct. 721, 37 L. Ed. 599; Jones v. Brim. 165 U. 
S. 180, 17 Sup. Ct. 282, 41 L. Ed. 677 ; Maxwell v. Dow, 176 U. S. 581, 20 Sup. 
et. 448, 494, 44 L. Ed. 597; 6 Eul. Cas. Law, pp. 433-446, embracing para- 
graphs 430 to 442, on Constitutional Law. 

"On the other hand, if the carriers are operating under Fédéral eontrol and 
are agencies of the government, the authority of Congress to Impose liabllity 
on the carriers for the torts of their employés is clearly sustalnable on the 
theory that such responsibility encourages caution on the part of the car- 
riers and their employés, promotes efiBicIency and safeguards the interests of 
the government and the gênerai public. 

"There Is no proof in this case that the railroad administration, In the ex- 
ercise of Fédéral eontrol, has excluded the transportation companies from 
the exercise of their functlons in the opération of their respective Systems, 
and we eannot assume that it has done so contrary to the manifest purpose 
and splrit of the authority conferred by the act of Congress and the procla- 
mations of the Président." 

That court, however, appears to hâve taken the view that the Con- 
gressional Acts only authorized a superintending eontrol and manage- 
ment by the Government of the companies and their roads, and ex- 
pressly said that there was no évidence in the casé bef ore them show- 
ing that the companies had been excluded "from the exercise of their 
functions in the opération of their respective Systems," which is not 
in accord eitber with the construction of the Acts given in the North 
Dakota case nor with the actual facts now of common knowledge. 
Certainly there is no power in Congress to make A. liable and suable 
for the acts of B. Fundamental principles of justice eannot be over- 
turned by législative fiât, to say nothing of Constitutional guarantees. 
Non-liability of the company was sustained at nisi prius in Schu- 
macher V. Pennsylvania R. R. Co., 175 N. Y. Supp. 84. The con- 
struction of the Act there given is in accord with that in the Dakota 
case, and the reasoning on which the conclusion was reached appears 
to me Sound. 

However, plaintiffs hâve a right to prosecute their case tO final 
judgment against the railroad company, and in a sensé the views above 
expressed may be prématuré. Indeed, they may be greatly modified 
at the final hearing. They are given now only that parties may be 
advised as to the présent attitude of the court on the question raised 
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when the motion was up. Further, a considération o£ the effect of 
the answer may render whoUy inapplicable to this case the views above 
expressed. 

The motion to substitute the Director General of Railroads and 
dismiss the case as to the railway company must be denied 



OUTTEN V. ROYSTER GUANO 00. 

THE N ANNIE MAY.' 

(District Court, E. D. Virginia. June 28, 1919.) 

1. Wharves <©=20(3) — Cbane on Whaef — Liabilitt fob Injury to Vessel. 

A crâne on a doclc, so constructed tliat its boom would swing 38 feet 
over tlie navigable part of tlie river, being erected vi^itliout lawful au- 
thority, held an unlawful obstruction to navigation, renderlng owner liable 
for damage to vessel colliding, without fault, with the boom. 

2. Salvaqe <S=>32 — Raising Stjnken Vessel. 

The owner of a vessel, sunk near wharf and constitutlng a menace to 
navigation, taking no steps to raise her, the owner of the wharf, raising 
her, may recover against her a reasonable amotint therefor and the ex- 
pansés in connection therewith. 

In Admiralty. Two libels, one by L. A. Outten, master of the 
Nannie May, against the Royster Guano Company, and the other 
by the Royster Guano Company against the Nannie May, to recover 
damages for in jury received in collision and for salvage services. De- 
cree for libelants. 

G. M. Dillard, of Norfolk, Va., for Royster Guano Co. 
Cadwallader J. Collins, of Norfolk, Va., for the Nannie May. 

WADDILIv, District Judge. Thèse two cases — the first-named a 
suit in personam against the Royster Guano Company, to recover 
for damages sustained in collision between the libelant's sloop and a 
crâne extending from the wharf of the respondent company in the 
waters of the Elizabeth river, Norfolk, Va., and the second a proceed- 
ing in rem by the Royster Guano Company against the Nannie May 
to recover for salvage services rendered in connection with raising 
her — were by consent of parties, heard together. 

The first case briefly is that on the 7th of February, 1919, the 
schooner Nannie May, propelled in part by sail and in part by gasohne, 
anchored at the wharf of the respondent to take on part of a cargo 
of fertilizer for transportation to the eastern shore of Virginia. She 
remained at the wharf several hours, and left about 5 o'clock p. m. 
At the time a large barge, some 200 to 250 feet long, was also made 
fast to the wharf, below and to the northward of the Nannie May. 
On the wharf was maintained a crâne or derrick, so constructed that 
its boom, would swing around and outward from the wharf over the 
navigable part of the river, a distance of 38 feet. This boom, at the 
time of the collision with the Nannie May, was extended from the 
wharf across and over the barge, about amidship, and protruded out- 
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ward from the outer side of the barge over the stream for some 12 
feet. The crâne was not then in opération while its boom was thus 
projecting over the stream, and the Nannie May, upon moving out 
from her berth forward of the barge, under the influence of the strong 
ebb tide, swung in close proximity to the barge, and her main mast 
came in contact with the boom with such force that she was thereby 
immediately sunk. 

The owner of the sloop took no steps to raise her, and, it being a 
menace to navigation at the point where it was submerged, the Royster 
Guano Company employed a wrecking company to raise and take her 
to a marine railway for repairs. For services rendered and money 
paid out in connection with repairs sufficient to float the Nannie May, 
the respondent filed its libel for salvage. 

The navigators of the sloop claim that she was navigated in a profH 
er and seamanlike manner, and the accident was brought about by no 
fault on her part, or that of her navigators, officers, or crew, and was 
caused by the obstruction of the fairway by the extension of the crâne 
aforesaid over the stream. The Royster Guano Company contends 
that the collision was brought about by the failure of the owner and 
master of the sloop to navigate with ordinary care, caution, and skill, 
and without fault on its part, and dénies that the crâne or derrick 
was an unlawful obstruction to navigation in said stream. 

[1] Considérable testimony was adduced by the parties to support 
their respective contentions, and the court's conclusion, after mature 
considération thereof, is (1) that the crâne in question constituted an 
unlawful obstruction to the navigable capacity of the stream over 
which it swung; (2) that the same was erected there without lawful 
authority; and (3) that the navigator of the Nannie May was not 
chargeable with fault in coming into collision with the boom of the 
crâne, under the circumstances under which the collision occurred. 

[2] Considering the second case for salvage for raising the Nannie 
May, the court's conclusion is that the libelant, the Royster Guano 
Company, is entitled to recover against the said sloop, assuming the 
owners thereof elect to take her, a reasonable amount for raising her 
and the expenses incurred in connection therewith, the same not to 
exceed the value of the vessel in its raised condition ; and, upon the 
owners electing to take the said Nannie May, they must crédit, on 
any award of damages they may recover for sinking her, the différence 
between her raised value and the allowance for salvage, as aforesaid. 

It follows from what has been said that in the joint cases a decree 
will be entered, first, awarding, in the in personam proceeding against 
the Royster Guano Company, the amount of damage sustained by the 
libelant for the sinking of the vessel; and, secondly, in the salvage 
proceeding, against the Nannie May in her présent condition, for the 
amount of the costs and expenses incurred in salving her as aforesaid , 
and with a view of reaching a conclusion as to what the parties are 
respectively entitled to receive, thèse cases will be referred to a com- 
missioner, with instructions to make full inquiry and report the rights 
of the parties, respectively, and the damages to which they are en- 
titled. 
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MAXWELL V. BEAYSHAW. 

(Court of Appeals of District of Columbla. Submitted March 7, 1919. Declded 

May 22, 1919.) 

No. 3223. 

1. Appeal and Ebbob ®=>854(2) — Hakmless Eeeob — Ebboneotjs Rbason fob 

judqment. 

A correct judgment will not be set aslde beeause an erroneous reason 
was given for it. 

2. Pleadirg <®=»348 — Disposition on Motion — Apfidavit of Défense. 

An action to recover the jMJSsession of premises was properly declded 
on plaintifiE's motion, where the affidavlt of défense was nothing more 
than a demurrer to plaintifE's affldavit of merit, flled under rule 19 of tlie 
Suprême Court. 
8. Pleading iê=>234 — Affidavit of Défense — AMENDiiENT — Necessitt of 
Leave of Coubt. 

In action to recover possession of real property, where plalntiff flled an 
amended affldavit of merit under rule 19 of the Suprême Court, the défend- 
ant may file an additional affldavit of défense without leave of court 

4. Landlobd AND Tenant <S=>285(5) — Relationship — Law ob Fact. 

In action for recovery of possession of premises held by tenant by 
sufferance, question whether the relationship of landlord and tenant 
exists Is a question of law, and not of fact. 

6. Wae ig=»4 — Leased PBEMieEB — Recovebing Possession — Saulsbuet 
Resolution. 

Under Joint Resolution of May 31, 1918, prohiblting proceedlngs to 
recover leased premises durlng the war, unless a bona flde purehaser de- 
sires to occupy the premises, etc., a summary landlord and tenant proceed- 
ing to gain possession may be employed, without surrendering plaintiff's 
rights as a bona fide purehaser. 

6. Landlobd and Venant <@=94(5) — Recoveeing Possession — Acceptance of 

Rent afteb Notice to Quit. 
Acceptance of a month's rent during the running of a notice to quit does 
• not create a new tenancy, or waive plaintiff's right to demand possession 
under the notice. 

7. Stattjteb ©=217 — Constbuction — Congbessional Debates as Evidence. 

Congressional debates in harmony with a fair construction of an act 
are highly persuasive in determining the législative intent 

8. Wab i®=>4 — Leased Pbemises — Recovebing Possession — Sattlshuey Réso- 

lution. 

Under Joint Résolution of May 31, 1918, prohiblting proceedlngs to 
recover possession of leased premises, except "where the property bas 
been sold to a bona flde purehaser for bis own occupaney," etc., the ex- 
ception is not restricted to sales made prlor to the resolutlon's passage, 
but includes sales made after date of resolution and before instituting 
suit. 

9. Wab <S=>4 — Leased Pbemises — Recovebing Possession — Saulsbuby Reso- 

lution. 

Under Joint Resolution of May 31, 1918, prohiblting proceedlngs to re- 
cover leased premises during the war, except where property bas been 
sold to a bona fide purehaser, etc., a "purehaser collecting rents for unex- 
plred portion ht an outstanding lease, and doing nothing to establish a 
new relation of landlord and tenant, remains within exception of the stat- 
ute, and may oust lessee on the lease's termination. 

CssFoT otber cases see same topic & KBT-NUMBBÎR in ail Key-Numbered Dlgests & Indexes 



958 258 FEPBEAL. BBPpilXEB 

10. Wab <©=94 — Leased Pbemisbs — Recovkbing Possession — Saulsbubt 

Eesolution. 

Under Joint Résolution 6f May 31, 1918, prohlblting proceedlngs to 
recover leased premises, except by certain bona flde purchpsers, and. 
providlng' that every purchaser sKàll take "subject to the rlghts of ail 
tenants In possession," etc., tîie quoted words do not restrict the pur- 
cBaser's prevlously given rlght of recoyery, but merely mean that a pur- 
chaser not wlthln exception takes subject to tenant's rlghts under the 
resolutibn, and that even bôna fide purchasers take subject to unexplred 
leases. 

11. CoNSTiTûtioNAL Law <è=>46(3) — Validitt of Act — Dtjtt TO Décide. 

It Is unnecessary to pass upon the constltutlonality of a resolution, 
where the Case présentée Is not wlthln its provisions. 

Appeal from the Suprême Court of the District of Columbia. 
Action by Margàret R. Brayshaw against Ida J. Maxwell. Judg- 
ment for plaintifï, and défendant appeals. Affirmed. 

Julius I. Peyser and Mark Stearman, both of Washington, D. C, for 
appellànt; 

J. Barrett Carter and John C. Brooke, both of Washington, D. C, 
for appellee. 

John E. Laskey, U. S. Atty., and Henry W. Sohon, Sp. Asst. U. S. 
Atty., both of Washington, D. C, amiçus curize. 

• 

VAN ORSDEIy, Associate Justice. This appeal is from a judgment 
in the Suprême Court of the District of Columbia in favor of appellee, 
ëraysîiaw, phintiff below, for possession of certain premises located in 
the District of Columbia. 

The proceedings were originally instituted in the municipal court. 
It was alleged that appellant, défendant below, had rented the prem- 
ises and held the same as a tenant by sufferance, which tenancy had 
been duly terminated by service of the légal notice to quit. It was also 
alleged that plaintifï was a bona fide purchaser of the premises, and, 
as such, desired to occupy the same as a home for herself and famîly. 
From a judgment in favor of appellee, appeal was taken to the Suprême 
Court of the District of Columbia. 

Affidavits were filed by the respective parties under rule 19 of the 
Suprême Court. Thereafter plaintifï, by leave of court, filed an amend- 
ed affidavit of merit, to which no amended affidavit of défense was 
filed. On motion of plaintifï, judgment for possession was entered, 
from which this appeal was prosecuted. 

The sole ground relied upon by plaintifï is that — 

"she purchased sald premises In good falth for a résidence for herself and 
famlly, and that she In good falth desires to obtain possession in order to 
occupy, the same as a résidence for herself and famlly." 

Purchase was made on April 20, 1918, and a 30-day notice to quit 
was served 2 days later. During the pendency of the running of the 
notice, plaintifï accepted from défendant one month'.s rent. Défend- 
ant, in her affidavit of défense, admits her tenancy, the payment of the 
rent, and the service of the notice to quit, but allèges: 

^=7For otber cases see same topic & KEY-NUMBER In ail Key-Numbered DleesU & Indexes 
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"That sufh notice cannot be the basis oî a 7-day summons and coniplaint 
issued by the municipal court, as there Is no relation alleged In the affidavlt 
to show that the sald 30-day notice was to be the basis of a suit to be flled by 
said plaintlff in the above-entltled cause ; that the said plalntlff is a land- 
lord withln the meanlng of the Saulsbury Résolution, havlng accepted rent 
from the sald défendant, and he Is not employed in the service of the govern- 
ment, or offlclally connected therewlth, but that the plalntlff is the wlfe of a 
produce dealer ; that the Saulsbury Resolution does not contemplate a notice 
dated April 26th (the 30-day notice), but, on the contrary, was passed to pre- 
vent unnecessary évictions of war workers, that the défendant is housing a 
number of war workers; that the Saulsbury Resolution aims to continue ail 
existing tenancies withln the District during the period of the war, wlth 
such exceptions as are stated therein." 

[1] It is contended that the court erred in rendering judgment on 
plaintifif's motion, based upon the alleged "failure of the défendant to 
file an affidavit of défense." Assuming that the original affidavit of 
défense might hâve been considered as an answer to plaintiff's amend- 
ed affidavit, if the judgment was right, it will not be set aside be- 
cause an erroneous reason may hâve been assigned in the motion. 

"It Is well settled that in an appellate court It is no sufficient ground of 
complaint that a trial judge may bave given wrong reasons for a correct judg- 
ment." Howes V. District of Columbia, 2 App. D. C. 188. 

[2,3] The court committed no error in disposing of the case on 
plaintiff's motion, since the affidavit of défense amounted to nothing 
more than a demurrer to plaintiff's affidavit. If défendant desired to 
file an additional affidavit of défense in answer to plaintiff's amended 
affidavit, she could hâve donc so without leave of court. This objec- 
tion, however, was not presented to the court below, and it cannot be 
considered hère. 

[4] It is insisted thàt the following questions of fact were involved, 
which should hâve been submitted to a jury : 

(1) "Was the acceptance ol one month's rent enough to constitute appellee 
a landlord?" 

(2) "Was she in fact a bona flde purchaser?" 

(3) "Was she In the service of the government?" 

(4) "Was the purehase made for her own use and occupancy," and "were the 
premises necessarily required by appellee?" 

Whether or not the relation of landlord and tenant existed is a ques- 
tion of law, and not of fact. As to the questions of fact, plaintiff al- 
leged that she was a bona fide purchaser, and this was not denied. No 
contention was made that plaintiff was in the employ of the govern- 
ment. Plaintiff allèges that the premises were purchased for her own 
use and occupancy, and were needed for that purpose; and neither 
fact is denied. Hence no issue of fact was presented. 

[5,6] It is urged that plaintiff could not maintain the summary 
landlord and tenant proceeding instituted in the municipal court, for 
the reason tliat, whether plaintiff was or was not a landlord, the court, 
in either event, was without jurisdiction, This contention is based 
upon defendant's interprétation of the Saulsbury Resolution, which 
will be considered later in this opinion. On this record, plaintiff pur- 
chased the premises in question iri good faith, for her own use and 
occupancy. She f ound the property in the jwssession of a tenant. 
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She could maintain the summary landlord and tenant proceedîng pro- 
vided by statute to gain possession, without surrendering any rights 
belonging to her as a bona fide purchaser. The acceptance of one 
month's rent pending the running of the notice to quit did not create 
a new tenancy; neither did it operate as a waiver of plaintiff's right 
to demand possession under the notice. Byrne v. Morrison, 25 App. 
D. C. 72. 

[7-9] This brings us to the chief question in the case, and the ont 
upon which some of the objections just considered dépend — the inter- 
prétation of the act of Congress of May 31, 1918 (40 Stat. 593, c. 90), 
known as the "Saulsbury Resolution." The act, eliminating the pre- 
amble, which has no material bearing upon its interprétation, reads as 
foUows: 

"That until a treaty of peace shall hâve been deflnitely concluded betweeu 
the TJnlted States and the Impérial German government, unless In the 
meantlme otherwlse provided by Congress, no judidal order, decree, or judg- 
ment for the recovery of possession of any real estate In the District of 
Columbia, now or hereafter held or acqulred by oral or written agreement of 
lease for one month or any longer period, or for the ejectment or dispossession 
of a tenant therefrom, shall be made, and ail leases thereof shall continue so 
long as the tenant continues to pay rent at the agreed rate and perfonns the 
other conditions of the tenancy which are not inconsistent herewith, unless 
the tenant has committed waste, or has been guilty on the premises of conduct 
which constitutes a nuisance or a breach of the peace, or other misdemeanor 
or crime, or that the premises are necessarily required by a landlord or bona 
fide purchaser for occupation either by himself or hls wife, chlldren, or de- 
pendents whlle he Is in the employ of or ofilclally connected with any branch 
of the government, or where the property has been sold to a bona fide pur- 
chaser for hls own occupancy ; and where such order, decree, or judgment has 
been made, but not executed before the passage of this resolution, the court 
by which the order, decree, or judgment was made shall, if it Is of the opin- 
ion that the order, decree, or judgment would not hâve been made if this reso- 
lution had been in force at the date of the making of the order, decree, or 
judgment, resclnd or modify the order, decree, or judgment in such manner as 
the court may deem proper for the purpose of giving efCect to this resolution ; 
and ail remédies, at law or in eqnity, of the lessor based on any provision in 
any oral or written agreement of lease that the same shall be determined or 
forfelted if the premises shall be sold are hereby suspended whlle this reso- 
lution shall be in force, and every purchaser shall taUe the conveyance of any 
premises subject to the rights of ail tenants In possession thereof under the 
provisions of this resolution. That the term 'real estate' as herein used 
shall be construed to include any and ail land, any building, any part of any 
building, house, or dwelling, any apartment, room, suite of rooms and every 
other improvement or structure whatsoever on land situated and being in the 
District of Columbia." 

Until a treaty is concluded between the United States and Germany, 
the act broadly prohibits any judicial proceeding to recover possession 
of any leased premises in the District of Columbia. In other words, 
during the life of the act, it purports to perpetuate existing leases at 
the rental in force at the date of the passage of the act. Theré are, 
however, three exceptions to the sweeping provisions of the act: (1) 
Where "the tenant has committed waste, or has been guilty on the prem- 
ises of conduct which constitutes a nuisance or a breach of the peace, 
or other misdemeanor or crime"; (2) where "the premises are neces- 
sanly required by a landlord or bona fide purchaser for occupation 
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either by himself or his wife, children, or dependents while he îs in 
the employ of or officially connected with ciny branch of the govern- 
ment" ; and (3) "where the property has been sold to a bona fide pur- 
chaser for his own occupancy." 

Under the second exception the usual remedy for procuring posses- 
sion is open to a landlord or bona fide purchaser connected with the 
government, where the property is required for occupancy by himself, 
his family, or dependents. In this instance, the right of action is reserv- 
ed only to a person employed by or connected with the government. 
The third exception relates broadly to purchasers of property for their 
own occupancy, whether the purchaser be a person, company or corpo- 
ration. The exemption also applies, whether the purchaser be connect- 
ed with the government or not. Doubt may be indulged as to whether 
this provision of the act relates to property sold before the passage of 
the act or before the inception of proceedings to recover possession. The 
latter construction, however, is in harmony with the debates in Congress 
when the act was passed, and is also in harmony with the object of the 
act. The act is dealing primarily with limitations upon the right of 
action to recover possession of property, and relates to the status of 
the property and the parties at that date. 

We are not unmindful of the rule that courts, in statutory inter- 
prétation, must be guided by the terms of the act itself ; but where, 
as in this instance, the congressional debates are in harmony with a 
fair construction of the act, they are highly persuasive in arriving at 
the législative intention. This exception came into the act as an amend- 
ment in the Senate. The Senator proposing it made the following 
statement : 

"It permits property to be sold to a person other than a government em- 
ployé. It mlght be that an Individual ownlng property In the District of 
Columbla would flnd It necessary to sell his property to protect some Interest, 
or perhaps In a case where a mortgage was being called, and he could not flnd 
a purchaser who was a government employé, but could flnd one who was not. 
It seems to me It would be very unfair if he was prevented from selUng it 
and glving possession to a man who was not a government employé." 

Clearly the exception was intended to apply to future sales of prop- 
erty within the EHstrict, and was not confined to sales made prior to 
the passage of the act. The act is aimed at the régulation of leasing in 
the District of Columbia, in view of the crowded conditions existing 
and made necessary by the war, and further to prevent profiteering by 
speculating upon the necessities of those in the employ of the govern- 
ment. It placed no restrictions upon the sale of real estate, where con- 
ducted in good faith for the use and occupancy of the purchaser, and 
not for the purpose of evading the provisions of the act. 

We think, therefore, that ail bona fide purchasers of real estate in 
the District of Columbia for their own occupancy, both before and after 
the passage of the act, are excepted from its provisions ; and, though 
the relation of landlord and tenant may be created technically where 
the purchaser acquires title to leased premises in the possession of a 
tenant, it should not be construed as preventing the purchaser from 
promptly bringing the usual proceeding to recover possession. To hold 
258 F.— 61 
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otherwise would, in effect, foreclose a bona fide purchaser of leased 
premises f rom securing possession ; for, immediately upon title passing 
to the purchaser, he, ipso facto, bécomçs a landlord until possession is 
procured. It is inconceivable that Congress would confer this ex- 
emption upon a purchaser, and, by the same act, deprive him of the 
means of enforcing it. If the purchaser, therefore, does nothing which 
would operate legally to establish a new relation of landlord and tenant, 
he is entitled to avail himself of the exemption afïorded bona fide pur- 
chasers. 

[10] Nor is the provision of the act, that "every purchaser shall 
take the conveyatice of any premises subject to the rights pf ail ten- 
ants in possession thereof under the provisions of this resolution," any 
restriction upon the right of a purchaser to recover possession of prop- 
erty purchased for his own occupancy. It merely amounts to a déc- 
laration that any purchaser not coming within the exception to the 
act takes the premises subject to the rights of a tenant in possession 
under this resolution, and that even a bona fide purchaser takes the 
premises subject to an unexpired lease thereon, and cannot proceed to 
recover possession until the termination thereof, at which time the usual 
remedy provided by statute is open to him, regardless of the présent 
act. 

[11] It is unnecessary to pass upon the constitûtionality of the act, 
since the présent case is not within its provisions. The judgment is 
affirmed, with costs, 

Affirmed. ' 



GILDER V. DICKENS. 

(Court Of Appeal^ of District of Columbla. Submitted March 7, 1919. Declded 

May 22, 1919;) 

No. 3222. 

Wab <s=>4 — Recovebing Possession of Leased Pbbmisbs — Saulsbuby Reso- 

LTTTION. 

Under Joint tlesolution of May 31, 1918, prohlbltlng proceedlnga to re- 
cover possession of leased premises, exeept where property bas been sold to 
a bona flde purchaser for oceupancy, etc., a bona fide purchaser may re- 
cover possession agatnst a tenant engagea in war work. 

Appeal from the Suprême Court of the District of Columbia. 

Landlord ând tenant proceeding to recover possession of leased 
premises by Emma J. Dickens against Roy A. Gilder. , Judgment for 
plaintiff, and défendant appeals. Affirmed. 

Fulton Brylawski, of Washington, D. C, for appellant. 
Edwin L,. Wilsbn, of Washington, D. C, for appellee. 

VAN ORDSDEL, Associate Justice. Appellee, plaintiff below, thé 
ôwner of certain premises in the District of Columbia, as landlord 
brought this action to recover possession from défendant as tenant by 

<@=5>For other easea see same topic & KEY-NUMBER In ail Key-Numbered Dlgests à Indexée 



, WHITE V. HICKMA?r . 

<2B8P.) 

sufferance. It appears that plaintiff was at the date of the bringing of 
this action in the employ of the govemment as a war worker and re- 
quired the leased.premises for occupancy as a résidence, It is not ma- 
teHal, therefore, that défendant was also a war worker, siticfe the casë is 

ruled by our opinion in Maxwell v. Brayshaw, 49 App. D. C. , 258 

Fed. 957. 

; The judgment is affirmed, with costs. 
Affirmed. 



WHITH V. HICKMAN et al. 

(Court of Appeals of District of Cotumbla. Submltted Aprll 4, 1919. Declded 

May 22, 1919.) 

No. 3232. 

WaB <S=>4 — SaTJLSBUBT RESOLtfTION — DiSTKICT OF CoLUMBIA — RENT PeOFI- 
TEERING. 

Joint resolution of May 31, 1918, relating to rent profiteering In District 
of Columbla, does not prevent the purchasers of premlses subject to a 
lease from o^sting the lessee at the expiration of the lease, irrespeetive 
of fact that two of the purchasers were employed by the govemment, or 
that the lessee was caring for persons employed by the government. 

Appeal from the Suprême Court of the District of Columbia. 

Action by Mary P. Hickman, Sallie P. Jenkins, Annie H. Ferrie, and 
J. Porter Ferrie against Mrs. M. D. White. Judgment for plaintifïs, 
and défendant appeals. Affirmed. 

Julius I. Feyser and Charles F. Carusi, both of Washington, D. C, 
and E. B. Mayer, of Chicago, 111., for appellant. 

George C. Gertman, of Washington, D. C, for appellees. 

VAN ORSDEL, Associate Justice. Appellees, plaintifïs below, on 
August 1, 1918, purchased certain premises in the District of Columbia 
for occupancy as a résidence. The purchase was subject to a lease held 
by défendant which expired September 4, 1918. At the expiration of 
the lease, this action was brought to recover possession of the premises. 
From a judgment for plaintifïs, this appeal was taken. 

It matters not, either that two of the plaintifïs were in the employ 
of the government, or that défendant was caring for 11 persons in 
the employ of the government- since the case is not within the provi- 
sions of the Saulsbury Resolution of May 31, 1918. 40 Stat. 593, c. 90. 
Maxwell v. Brayshaw, 49 App. D. C. , 258 Fed. 957. 

The judgment is affirmed, with costs. 

Affirmed. 

^soFor other cases see same toplo & KBY-NUMBBE in ail Key-Numbered Dlgests & Indexe» 
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WILLIAMS V. JACOBS et al. 

(Court of Appeals ot District of Columbla. Submltted Aprll 4, 1919. Declded 

May 22, 1919.) 

No. 3234. 

Wab <^=>4 — Satosb-dut REsoLtrrioN — District of Columbia — Rbnt Peûfi- 

TEEBINO. 

Joint Résolution of May 31, 1918, relating to rent proflteering in the Dis- 
trict of Columbia, does not prevent the purchaser of premlses subject to 
a lease from ousting lessee at termlnation of lease, although lessee was 
harborlng war workers. 

Appeal from the Suprême Court of the District of Columbia. 
Action by Louis Jacobs and Fannie Jacobs against Nathan B. Wil- 
liams. Judgment for plaintiffs, and défendant appeals. Affirmed. 

H. h. B. Atkisson and Chapin Brown, of Washington, D. C, for 
appellant. 
J. U. Gardiner, of Washington, D. C, for appellees. 

VAN ORSDEL, Associate Justice. Appellees, plaintiffs below, hus- 
band and wife, jointly purchased certain real estate in the District of 
Columbia for occupancy as a home. The purchase was made in No- 
vember, 1917, subject to a lease which expired August 31, 1918. At the 
expiration of this lease, this action was promptly brought to recover 
possession ; and from a judgment in favor of plaintiffs défendant ap- 
pealed. 

The record discloses that the plaintiffs were bona fide purchasers, 
and it is no défense under the Saulsbury Resolution of May 31, 1918 
(40 Stat. 593, c. 90) that défendant was harboring war workers. The 
case is ruled hy Maxwell v. Brayshaw, 49 App. D. C. , 258 Fed. 957. 

The judgment is affirmed, with costs. 

Affirmed. 



BIGGS V. SPARKS et al. 

(Court of Appeals of District of Columbia. Submitted April 4, 1919. Dedded 

May 22, 1919.) 

No. 3236. 

Wab ®=»4 — Becovebt or Possession of Leased Pbekiseb — Saulsbubt Réso- 
lution. 

Under Joint Resolution of May 31, 1918, prohibiting proceedings to 
recover possession of leased premlses durlng the war, except where the 
property has been sold to a bona flde purchaser for occupancy, etc., 
bona fide purchasers may recover possession at termlnation of lease, ir- 
respective of whether they are engaged in war work. 

Appeal from the Suprême Court of the District of Columbia. 

Landlord and tenant proceeding to recover possession of leased 
premises by Andrew W. Sparks and Mary Sparks against Albert 
Biggs. Judgment for plaintiffs, and défendant appeals. Affirmed. 

^ssFoT other cases see same topic & KEY-NUMBKR In aU Key-Numbered Digests & Indexes 
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J. H. Bilbrey, of Washington, D. C, for appellant. 
Walter P. Plumley, of Washington, D. C, for appellees. 

VAN ORSDEL, Associate Justice. This appeal is from a judgment 
for possession of leased premises in a landlord and tenant proceeding. 

On July 31, 1918, appellees, plaintiffs below, purchased the premises 
in question for occupancy as a home, subject to the monthly tenancy of 
défendant. Notice to quit was given, and this proceeding to recover 
possession followed. Plaintiff Andrew W. Sparks and défendant 
were wai- workers. But this is not important, since plaintiffs were 
bona fide purchasers and entitled to possession, under the exception to 
the provisions of the Saulsbury Resolution of May 31, 1918 (40 Stat. 
593, c. 90). Maxwell v. Brayshaw, 49 App. D. C. , 258 Fed. 957. 

The judgment is aiSrmed, with costs. 

Afïirmed, 



NEW ARCADE CO. v. OWBNS. 

(Court of Appeals of District of Columbla. Submltted Jannary 10, 1919. 

Decided June 2, 1919.) 

No. 3178. 

1. Evidence <ê=5>158(28) — Secondaet — Bock Entbies. 

In an action for damages to celery durlng cold storage, the market 
value of undamaged celery and prlce at whlch the celery was aetually 
sold may be shown by any one having a knowledge of the facts, and need 
not be establlshed by original book entries. 

2. AppEiAL AND Eebob <g=»232(2) — Beseeving Geounds roB RœviEW— Evi- 

dence. 

An objection that papers admltted In évidence were not original en- 
tries does not save the point that memoranda used to refresh a wltness' 
recollection are inadmissible. 

3. Evidence <S=501(7) — Opinion— Maeket Value. 

A wltness' testlmony that he asked différent people what they secured 
for celery, that he watched market quotatlons, etc., formed a sufficlent 
basls for his testlmony regarding market value of celery. 

4. Evidence <S=3589 — Witnesses <g=»83 — Competenct— -Paety in Intebest. 

That a witness is a party to the action goes to his credibllity, and not 
to his competency. 
B. Appeal and Ebbob <®=203(3) — Reseevino Geottnds foe Beview— Evi- 

DENCEl 

The objection that a witness lacked suflBcIent knowledge to express 
an opinion on the market value of goods damaged in a cold storage ware- 
house cannot be consldered on appeal, when not raised below. 

6. Dépositions ©sslOl — Admissibility. 

A déposition taken by one party may be Introduced in its entlrety by 
the opposing party. 

7. Appeal and Eebob <S=>1052(2) — Haemless Ereob — ^Dépositions. 

Any error in permitting one party to introduce only a portion of a 
déposition taken by his opponent becomes immaterial, where the party 
taklng the déposition subsequeutly Introduces ail of it. 

8. Appeal and Ebbob <@=>691 — Beseeving Geounds foe Beview— Evidence. 

The contention that a rullng permitting appellee to Introduce part 
only of a déposition taken by appellant prejudiced appellant by prevent- 

^ssFor oUier cases see same topic & KBY-NUMBIIR in ail Key-Numbered Dlgests & Indexes 
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Ing Mm securing a dlrectéd verdict c^nnot be sustalned, where tiiebill 
of exceptiops does \ii6t- contàlri ail the évidence, and record contalns no 
assurârice that apiièllee'would not iave Introduced the entire déposition, 
or^ other évidence to the sanje effect, if a contrary ruling liad beeu made. 

9. CoTJETS ■ i@=»445 — ^DiSTBicT OF Coi-trMBiA— Suprême Couet— Cektiorabi— 

Beî-Ost. ■ . . ■ 

Where a case over which theinuiiiclpal and Suprême Courts of Dis- 
trict of Columbia hâve concurrent jùrisdlctlon Is transferred to the Su- 
prême Court by certiorari, defeiidant is nôt required to plead a set-off 
nntil the case Is in the Suprême Court. 

10. COUKTS <®=s445— DiSTBICT OF CoLtJMBIA — SUPEEME COURT— SeT-OfF — 

Amount in Contkoveest. 

Where a case over which the municipal and Suprême Courts of Dis- 
trict of Columbia hâve concurrent jurisdictlon Is transferred to the Su- 
prême Court by certiorari, and défendant then pleads a set-ofC, the Su- 
prême Court has jurisdiction to rénder judgment on the set-ofC for an 
amount exceeding the municipal cèurt's jurisdictioJl. 

11. Appeai, and Ebbob <S=>699(4)— Beserving Geounds fob Eeview— In- 
structions. 

Where the record does not set forth the court's charge, but contaius 
a statement that the charge vras In substance as requested, and that no 
objections were taken, an assignment that the court refused to grant cer- 
tain requested instructions does not èstablish prejudicial error. 

Appeai from the Suprême Court of the District of Columbia. 

Suit by the New Arcade Company against Ernest V. Owens. Judg- 
ment for, défendant on its plea of set-oflE, and plaintifif appeals. Af- 
firmedi 

S. Herbert Giesy and Maurice D. Rosenberg, both of Washington, 
T).C., for appellant. 

Edwin C. Dutton and Tracy L,. Jefifords, both of Washington, D. 
C;, for appellee. 

VAN ORSDEL, Associate Justice. This suit was hrought in the 
municipal court of the District of Columbia by appellant to recover 
storage charges amounting to $181.50 on certain celery stored by ap- 
pellee in appellant's cold storage wàrehouse. 

; The case was rempved by writ of certiorari to the Suprême Court 
of the District, where appellee admitted his indebtedness to appellant, 
but fileda plea of set-ofï, claiming damages in the sum of $1,045.90 
for failure of the appellant to keep the storage room at a proper tem- 
pérature, resulting in in jury to the celery stored. On trial, appellee 
was awarded judgment for the full amount of his claim, less the 
amount admitted to be due appellant. From the judgment, appellant 
appeals. 

[1, 2] The first assignment of error relates to the admission in évi- 
dence of certain sales sheets showing the priées at which the various 
crâtes of celery were sold and the average market priées of undamaged 
celery at the times of such sales. The witness Davis testified that thèse 
sheets were made by him from memoranda and sales slips, some of the 
iatter being produced in évidence. The memoranda and the balance 
of the slips had been destroyed. It is not clear from the record upon 

€ss>For other cases see same topic & KEY-NUMBEÎR in ail Key-Numbered Digests & Indexes 
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just what theory appellee sotight to introduce thèse sheets; but the 

court interposed the following question: 

"Do you know, Mr. Davis, that the priées were correct at the time. the pa- 
per was made?" 

To which the witness answered: 
"Yes." 

The following objection was then made by counsel for appellant: 

"For the reason, lirst, the original entry was the slips, and it does not ap- 
pear that the paper offered In évidence was made at the time of the transac- 
tion, but was compiled af terwards ; and, secondly, it is not compétent testi- 
mony to prove market value, and inadmissible for such purpose." 

It was not necessary to prove by original entries the respective priées 
at which the celery was sold, or the market value of undamaged celery 
at the time of such sales. Proof could hâve been made by any one hav- 
ing a knowledge of the facts. It appears that Davis had this knowl- 
edge, at least at the time he compiled the sales sheets. In Jones on 
Evidence, § 883, it is stated: 

■■Although it is clear that the document Is not admissible as évidence when 
it so recalls the facts to the mlnd of the witness that he remembers them and 
can testify from his actual recollection, It bas frequently been held that an- 
other rule prevails when the vntness, after examining the mémorandum, eaii^ 
not testify to an existing knowledge of the fact, independently of the mém- 
orandum, hut can testify that, at or about the time the writing was made, he 
kneio of Us contents and of Us truth or aceuracy. in such cases, both tbe 
testimony of the witness and the contents of the memoranda are held admis- 
sible." 

ït is apparent that it was upon this theory the court admitted the 
sales sheets. 

"Whether, under the conditions stated, the mémorandum so made by one 
party may be introduced In évidence on his behalf, présents a question con- 
cerniug which there is a decided conflict of authority. ïhis question Is a»; 
open one in the Suprême Court of the United States. Bâtes v. Preble, 151 U. 
S. 149, 157, 14 Sup. et. 27T, 38 L. Ed. 106." Seehrist v. Atkinson, 31 App. D. , 
0. 1. 

In that case it was held unnecessary to décide the question. Neither 
is it necessary hère; since the objection made by counsel for appel- 
lant was lithfted solely to the fact that the sheets did nbt contain orig- ; 
inal entries, a requirement not necessary under the theory upon which 
they wère admitted. 

[3, 4] Tlie second contention of counsel for appellant is that the 
testimony adduced on behalf of appellee as to the market value of good 
celery was merely hearsay. Défendant Owens testified that he "went 
down the line and asked différent people what they got for good cel- 
ery," and that he "was posted, watching market quotations, and r^o- 
ticing what différent people did." The knowledge thus acquired f orm- ■ 
ed a sufficlent basis for his opinion. The fact that défendant wàs a ' 
party in jnterest goes to his credibility, and not to his compefency. 
The case of National Union v. Thomas, 10 App. D. C. 277, relied upon' 
by appellant, is not in point. There the court held that market value 
might be proved by the "private entries of disinterested persons," but ' 
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it did not foreclose to the litigant other methods of proof. In Chaffee 
& Co. V. United States, 18 Wall. 516, 542 (21 L. Éd. 908), also relied 
upon by counsel for appellant, the court said : 

"A party, wlthout having been previously engaged In any mercantile trans- 
action, may be able to glve wlth great accuracy the market value of an ar- 
ticle the dealing in which he has watched, and in stating the grounds of hls 
opinion as a witness he may very properly refer to ail thèse circumstances, 
and even the verbal déclarations of dealers." 

See, also, Cliquot's Champagne Case, 3 Wall. 114, 141, 18 L. Ed. 116. 

[5] As to the testimony of the witness Davis in this connection, it 
is contained in the sales sheets, supported by his statement that he 
"found out the price of good celery." No objection was njade in 
the court below on the ground that this witness lacked sufficient knowl- 
edge to express an opinion on this point, and hence none can be con- 
sidered hère. 

[6-8] It is next urged that the court committed error in permitting 
appellee to introduce in évidence the daily logs kept by a former en- 
gineer of appellant company, sliowing the varying températures of 
the room in which the celery was stored. Thèse logs were a part of 
a déposition taken on behalf of appellant, and were first submitted to 
the court in appellee's case in chief. Under the great weight of au- 
thority : 

"A déposition contalnîng compétent évidence taken by one of the parties 
and flled in court is admissible even when It is offered in évidence by the 
adverse party," Note to Doggett v. Greene (111.) Ann. Cas. 1913B, 1166. 

Hence, appellee had the right to introduce the whple déposition. If 
any error was committed in admitting but a portion thereof (and on 
this point we express no opinion), it became immater ial upon the sub- 
séquent introduction of the whole déposition by appellant. The con- 
tention of appellant that he was prejudiced by the ruling because, had 
his objection been sustained, he could, with propriety, hâve moved for 
a directed verdict, is without merit. The bill of exceptions does not 
purport to contain ail of the évidence adduced. Even if it did, the 
record contains no assurance that appellee would not hâve produced 
other évidence to the same effect, or the déposition in its entirety. 

[9,10] The jurisdiction of the court to award judgment for an 
amount in excess of the jurisdiction of the municipal court is assailed. 
The amount claimed by appellant gave concurrent jurisdiction to the 
municipal court with the Suprême Court of the district; "and when 
the case was brought into the Suprême Court by certiorari, it was then, 
and from thence became, a case pending in the Suprême Court, as 
fuUy and to ail intents and purposes as if it had been originally insti- 
tuted in that court." Bradford v. Brown, 22 App. D. C. 455. The 
claim for set-ofï was not made or required to be made until the case 
was in the Suprême Court; hence the court had fuU jurisdiction in 
the premises. 

[11] The last assignment of error relates to the refusai of the court 
to grant certain prayers requested on behalf of appellant. While the 
record fails to set forth the charge of the court to the jury, it does con- 
tain the statement that "the court thereupon chargea in substance as 
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requested, to which charge no exception was taken." It is therefore 
difficult to see in what way appellant could hâve been prejudiced. 

The judgment is affirmed, with costs. 

Affirmed. 



DERE V. GLEASON. 



(Court of Appeals of District of Columbia. Submltted May 14, 1919. Declded 

June 2, 19CL9.) 

No. 1223, Patent Appeals. 

1. Patents ®=>91(4) — Réduction to Peactice — Cutting Cueved Geab Teeth. 

Evidence that the junior party to an Interférence proceeding applied an 
attachment to a machine which traced a curved path, but that no at- 
teiupt was made to eut curved gear teeth, etc., held to sustain concurrent 
décisions by the Patent Office tribunals that there was no réduction to 
practice. 

2. Patents <S=>91(4) — Interférences — Evidence of Diligence. 

Evidence that the junior party to an Interférence proceeding renewed 
activltles toward perfecting hls device only after hearlng of the senior 
party's progress, hls failure to flle an application until he had an inven- 
tion which would probably supersede the prlor art, etc., held not to sus- 
tain concurrent Patent Office ândlngs that the junior party had been 
diligent. 

3. Patents <S=>91(1) — Intekterences — Jttniob Paety MrsT Show Dilioence. 

The Junior party In a patent interférence proceeding bas the burden 
of showing that he acted with diligence. 

4. Patents iê=>113(6) — Revibw — Patent Office ïïndings Oveeruled. 

Whlle, ordinarily, much weight is accorded concurrent décisions of the 
Patent Office, they will be overruled, where the court Is convlnced that 
an incorrect conclusion was rëached. 

6. Patents (&=>1 — Nature of Right. 

A limited monopoly under the patent laws Is granted to beneflt the 
public. 

6. Patents iS=90(2) — Necessitt of Inventoe's Diligence. 

An inventer who slumbers on his rlghts does so at hls own rlsk. 

Smyth, Chlef Justice, dlssentlng. 

Appeal from the Commissioner of Patents. 

Interférence proceeding in the Patent Office between Charles E. 
Derr and James E. Gleason. From a décision by the Commissioner 
of Patents in favor of Gleason, Derr appeals. Reversed, and priority 
awarded Derr. 

Milton Tibbetts, of Détroit, Mich., and Frank Parker Davis, of 
Chicago, m., for appellant. 

Harold Ë. Stonebraker, of Rochester, N. Y., and Melville Church, 
of Washington, D. C, for appellee. 

ROBB, Associate Justice. Appeal from concurrent décisions of the 
Patent Office tribunals in an interférence proceeding awarding priority 
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of invention to t&e junior party, Gleason ; the ground of the décisions 
bèing that Gleason had shown priority of conception and diligence. 

The invention is a method for cutting curved gear teeth (gears of 
that character now being very generally used in the rear axles of 
automobiles) and a machine for practicing the method. The issue is 
expressed in a number of counts, but counts 1 and 12, hère repro- 
duced, are sufficiently illustrative : 

"1. The method of forming the side face of a curved gear tooth, consistlng in 
causiiig a cutter to describe a curved patU across the face of the blank and 
simultaneously producing relative roUing motion between the blanli and 
cutter along the plane of the curved path of inovement of the cutter." 

"12. A gear-cutting machine, comprising a cutter, means for moving said 
cutter In a curved path in a plane, and means for roUing a blauk along the 
plane of the curved path of movement of said cutter." 

[1] The curved gear teeth covered by this invention are alleged 
to pos^ess certain advantages over the straight teeth of the prior art, 
such as improved power transmitting capacity and reduced friction. 
Prior to this invention there were two well-known types of machines 
for making or "generating" the straight tooth bevel gears — the Glea- 
son" and the "Bilgram." The Gleason Works, a corporation of which 
appellee was vice président, manufactured and sold the former, in 
which two reciprocating knives or tools would eut alternately upon 
opposite sides of the same tooth. Appellee was the patentée of ihat 
machine, and during the winter of 1910-11 designed and caused to be 
constructed for it an attachment that in June of 1911 was applied to 
the machine, and which, it is said, caused the single knife of the at- 
tachment to trace a curved path at each reciprocation of the knife. 
Strange to say, however, no attempt was made to eut a gear. Gleason 
contends that the construction and idle opération of this one tool 
or knife attachment constituted réduction to practice. Each of three 
tribunals of the Patent Office held that it did not, and of the correct- 
ness of their ruling we entertain no doubt. After this partial and, in 
view of the nature of the invention, unconvincing opération of the 
attachment, it was removed from the machine and not replaced until 
this interférence was in progress, when it was operated. As the 
Examiners in Chief well suggested, the démonstration then made might 
hâve supplemented proof of a. prior actual test, but could not take the 
place of such a test. 

[2-S] In January of 1912 a wooden model of a supposed improved 
arrangement was completed by Gleason, and from that time until af- 
ter Derr's entry into the field there was a period of total inactivity 
on the part of Gleason, a circumstance to which we.shall advert later. 

In May of 1912, or about four months after Gleason's activity en- 
tirely had ceased, Derr, a tool maker in the factory of the Packard 
Automobile Company, entered the field and by May 25th had completed 
drawings which the Patent Office tribunals found disclosed this in- 
vention. Thèse drawings covered an attachment for the type of Bil- 
gram machine in use by the Packard Company. Before June 20, 
1912, the attachment had been constructed and gears responding to 
the issue actually generated. On JiJne 20th a test of thèse gears was 
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started in tîie Packard plartt', ând ' on J^lj^ 28th,' îollo wîng, à Packard 
car equipped with curvéd gears wâs seftt' frôm Détroit to thePa.'eifio 
Coast as a further practical test. The trip wàs made and demoastraled 
the successpfthe invention. Thé Patent- Office tribunals question 
whether îé was cléarly shown that the curved gears which were in 
this car were produced on the Derr machine. Witnesses havc testi^ 
fied thàt they were, however, and it would be a rather violent as- 
sumption that they were riot, for at that time no other machine for 
producing such gears was in'existence. But the question is of no par- 
ticular importance, for drawingg were started shortly after this test' 
was made and Derr's application was filed on October 11, 1912. It thus 
appears that within a period of about five months Derr designed, con- 
structed, and successfully operated his machine and filed application 
thereon. Not only that, but the Packard Company immediately com- 
menced equipping its Bilgrim machines with Derr's attachment, and 
thousands of curved gears were turned out and used in Packard cars, 
In July of 1912 Gleason directed two of his draftsmen to design what 
is now known as the "1912 Spécial Generator." Mr. Gleason now says 
that this generator, which admittedly was a mère improvement upon the 

Gleason machine of the prior art, was to be equipped with an attach- 
ment for making curved teeth. Derr meets this contention with the 
observation that actions speak louder than words, and hence that 
Gleason's intent should be deduced from what he did, rather than 
from what he now says he intended to do. It is undisputed that the 
earliest date of any drawing disclosing Mr. Gleason's purpose thus to 
equip this spécial generator was January 17, 1913. Ail the drawings 
prior to that date were for a machine admittedly incapable of per- 
forming this invention. The tribunals of the Patent Office hâve been 
at a loss to understand why the 1912 generator was designed at ail 
unless it was intended to equip this generator with the device for cut- 
ting curved teeth. The draftsmen who designed the spécial generator 
thought they were designing an improved generating machine, and 
so testified. This testimony, which evidently was overlooked by the 
Patent Office, oflfers a reasonable explanation for the designing of the 
1912 machine. Moreover, other facts and circumstances irresistibly 
lead to the same conclusion, namely, that it was not until a much 
later period that Gleason determined to equip this spécial generator 
with the device of the issue. In November of, 1912 Mr. Gleason 
learned of Derr's activity. He admitted, under cross-examination, 
that he then "heard that Packard was doing something in the Une of 
spiral bevel gears." To a manufacturer of automobile gears, and a 
man so highly skilled in the art as was Mr. Gleason,; that, information 
was quite sufïicient, and we are satisfied that it accounts for the renew- 
al of his activity. The time intervening between this discovery of 
Derr's activity and the date of Gleason's drawings for an attachment 
embodying the invention was just about sufficient for the production 
of such drawings. Even then, Gleason did not file an application 
for patent until May 26, 1913, after he had devised a rotary cutter 
which was capable of producing curved gears with as great rapidity 
as prior machines could produce straight gears, and hère, we think, 
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is the real secret of Mr, Gleason's long delay. He was not desîrous 
of giving his invention to the world unless and until he could pro- 
duce a machine that would enable him to monopolize the manufacture 
of automobile gears — a machine that would practically displace the 
machines of the prior art. This statement is made in the brief filed for 
him in this court: 

"The key to the history of the development of Gleason's Invention In Inter- 
férence, which must be constantly kept In mlnd, is liis effort to produce a 
curved tooth bevel gear generator which the Gleason Works could manu- 
facture and sell to the trade, and that sùch a machine must necessarlly be as 
fast and economical in opération as his standard two tool straight tooth 
bevel gear generator on which 90% of such bevel gèars were being eut. 
* • ♦ Gleason knew, while Bxhibit 11 (the attachment partially operated 
in June of 1911) was being designed and built, that it would be too slow for 
adoption as a commercially salable machine." 

It thus appears that, after a period of almost a year's somnolence, 
Mr. Gleason was stirred into activity by knowledge that Derr was in 
the field. He testified that in 1911 he received an order for a large 
and unusual machine for use in producing gears for the Panama Canal 
gâtes, and that this work interfered with the completion of the inven- 
tion of the issue. We are unable to accept this excuse. In the first 
place, Mr. Gleason now contends that he had completed his inven- 
tion by successfully reducing it to practice in June of 1911. Certainly, 
he might hâve applied for a patent at that time. Assuming, therefore, 
that he had conceived the spécifie invention of the issue prior to Derr's 
entry into the field, we are constrained to hold that he has not sus- 
tained the burden of proof resting upon him as the junior party on the 
question of diligence. While, ordinarily, much weight is accorded con- 
current décisions of the Patent Office, we ought not to hesitate to 
overrule them "where we are satisfied that an incorrect conclusion has 
been reached." Arbetter v. Lewis, 34 App. D. C. 491. A limited 
monopoly under the patent law is granted that the public may be' 
benefited, and he who slumbers on his rights does so at his own risk. 
In the présent case, when Derr entered the field, it was open, and, as 
he in good faith proceeded promptly to give the world the benefit 
of his discovery, we are convinced that under the law he is the prior 
inventor. Hubbard v. Berg, 40 App. D. C. 577; Brown v. Campbell, 
41 App. D. C. 499. 

The décision is reversed and priority awarded the senior party, 
Derr. 

Reversed. 

SMYTH, Chief Justice, dissents. 
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SWINGLBHURST T. BALLAKD. 

(Court of Appeals of District of Columbla. Submltted May 16, 1919. Dedded 

June 2, 1919.) 

No. 1233, Patent Appeals. 

1. Patents ®=106(3) — Interfeeences — Juniob Pabtt has Bubden of Peoof. 

The Junior party to a patent Interférence proceedlng has the burden of 
proof. 

2. Patents <©= 106(3) — Interfeeences — Obdeb of Pboof. 

Evidence offered by junior party to an Interférence proceedlng to show 
that tbe senior party had derived the Invention from him is part of the 
junior party's case In chlef, and vcas properly excluded when flrst offered 
during rebuttal. 

8. Patents ®=all3(6) — Inteefeeences — Habmless Ebbob — Evidence. 

Excludlng testlmony that the senior party to an Interférence proceedlng 
constructed his machine In a factory In whlch a person worked who 
had knowledge of the junior party's Invention Is not prejudlclal, even if 
erroneous, slnce It does not tend to prove that the senior party acqulred 
knowledge of the junior party's Invention. 

4. Evidence <©=»75 — Pbesumption — Failttbe to Question Wiiness, 

Where the junior party to an Interférence proceedlng contended that 
the senior party secured information regarding his invention from a thlrd 
person working In a factory where the senior party's machine was con- 
structed, his failure to ask the thlrd person whether he had dlsclosed the 
invention raises a presumption against his contention. 

5. Patents ®=»91(1) — Peioeity — Pbesumption. 

Party flrst flUng a patent application Is presnmptlvely the Inventer, and 
that presumption remains until overcome by proof. 

6. Patents <S=91(4) — Réduction to Pbaotice — Rib Knitting Machine. 

Evidence that junior party to an Interférence proceeding conducted a 
test of an attachment for rib knitting machines which reduced, but did 
not elimlnate, certain undesirable Unes, and that nothlng more was done 
for three years, when senior party had entered the fleld, held to sustain 
concurrent décisions by Patent Office tribunals that there had been no 
réduction to practice. 

7. Patents ®=3ll2(l) — Effect of Conoubkent Patent Office Findings. 

A concurrent décision of the three Patent OflSce tribunals with respect 
to the facts wlU not be dlsturbed, unless palpably wrong. 

Appea! from the Commissioner of Patents. 

Interférence proceeding in the Patent Office between George L,. Bal- 
lard and Harry Swinglehurst. From a décision by the Commissioner 
of Patents in favor of Ballard, Swinglehurst appeals. Affirmed. 

Hubert Howson, of New York City, and T. Walter Fowler, of 
Washington, D. C, for appellant. 

William F. Hall, of Washington, D. C, for appellee. 

SMYTH, Chief Justice. The invention involved in this interférence 
relates to an attachment for rib knitting machines. There are 13 counts, 
of which the following two are typical : 

1. In combinatlon in a clrcular knitting machine, a needle cylinder, a 
needle dlal and Connecting means between them to malbtaln them in flxed 
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relation to eadi other, s^Id coijnectlng. means havlng a plurality of passes for 
the fabric, wlth means for effectlriè tjie openlng of said passes in succession 
fpr.tliQ uprestrained movement of the fabric tlierethrough^ the -opening of 
each pàss bëlng îollowed by the closing çf Its members to thereby maintain 
the needle cyllnder and dial in said flxed relation whlle another pass is opeu, 
substantially as described. 

13. In a knitting machine, dial holding means comprising relatively fixed 
abutments, two or more dogSj levers carrying said dogs, an operating connec- 
tion for said levers, and means for movlng said operating connections to hold 
one or more of said dogs in an operative position wlth respect to said fixed 
abutments during release of another of said dogs. 

[1] Bailard filed his application on January 9, 1915; Swinglehvirst 
filed his on February 6, 1915. Swinglehurst is therefore the junior 
party, and of course, the burden is on him. 

The machines of the prior art made in the knitted fabric what was 
known as "dog lines." This was undesirable. To develop a machine 
which would not make thèse lines was the problem to be solved. Bal- 
lard proved that a machine embodying the claims of the issue was con- 
structed under his supervision on or about January 1, 1915, more than 
a month before Swinglehurst filed. Swinglehurst claims that he con- 
ceived the invention in. March, 1912, and soon thereafter disclosed it 
to one Larkin, who made a drawing of it at or about the time. This 
drawing is the same as that set forth in Swinglehurst's application. 
At the time that Bailard fîled Swinglehurst was inactive, and there is 
nothing to show he had done anything upon his invention for months 
prior thereto. 

Swinglehurst contends that Bailard is not an original inventor, but 
derived his knowledge of the invention from Larkin, and thereby in- 
directly from him. He says in this regard that during the fall of 1914 
Larkin was employed as a designer of knitting machines by the Wild- 
man Manufacturing Company, Ballard's assignée, and from that cir- 
cumstance he reasons that Bailard had an opportunity of acquiring 
the'requisite knowledge from Larkin, and therefore that he had thus 
acquired it. In support of the claim that Larkin was employed by the 
Manufacturing Company, he presented in rebuttal a déposition of Lar- 
kin to that efïect; but it was excluded on the ground that it was not 
proper rebuttal. He asserts that this was error. If he is wrqng, 
there is no évidence of Larkin's employment by the Manufacturing 
Company, and the basis of his claim that Bailard derived the inven- 
tioh from him disappears. 

[2-4] The purpose of his oflfer was to show that he was entitled to 
priority oyer Bailard by reason of the fact that the latter had derived 
the invention from him. This was manifestlya part of his case in 
chief, and no error was çommitted in denying it admission as rebut- 
tal. Besides, if it was permissible in rebuttal, no préjudice could hâve 
resulted from its exclusion. The mère fact th^t Larkin possessed the 
knowledge land wprked for the Wildman Manufacturing Company, the 
establishment in which Ballard's machine was, constructed, did not 
prove, or even tend to do so, that Bailard had an opportunity of ac- 
quiring the knowledge. It was under the control of Larkin, and he 
does not show in his déposition that he was willing to impart it to Bal- 
lard or anybody else. How, then, can it be said that Bailard had an 
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opportunity to get it ? Moreover, Larkin does not say that he divulged 
the knowledge either directly or indirectly to Ballard. He was Swin- 
glehurst's witness, called by him in chief, and the fact that he was 
not interrogated upon the point at that time, or when he was put on 
in rebuttal, tends strongly to show that Swinglehurst knew he had not 
revealed the information to Ballard. Swinglehurst had it in his pow- 
er to extract the truth f rom Larkin when he was on the witness stand. 
Why did he not do it, instead of asking the court to draw an unwàr- 
ranted inference from the circumstance of Larkin's employment? 
His failure to do so raises a presumption against the verity of the con- 
tention which he makes. Gallagher v. Hastings, 21 App. D. C. 88, 98; 
Alexander v. Blackman, 26 App. D. C. 541 ; Schmidt v. Clark, 32 
App. D. C. 290; Huff v. Gulick, 38 App. D. C. 334. 

[ 5 ] Complaint is made because Ballard was not called to prove his 
inventorship, and in this relation it is asserted that an application is a 
mère pleading not proof. But this is a misconception of the lâw. He 
who files first is presumably the inventor, and that presumption re- 
mains with him until it has been overcome by proof. Patent Office 
Practice Rules, 166; Hunter v. Stikeman, 13 App. D. C. 214; Smith 
V. Smith, 31 App. D. C. 518. 

Ballard is assailed for not testifying that he was the inventor. He 
swore that he was in his apjplication, and that was enough until there 
was évidence to the contrary. There is no ground for the criticism. 

[6,7] Swinglehurst urges that he reduced the invention to prac- 
tice in the early part of March, 1912, by building a machine embody- 
ing it, and that a satisfactory test of the machine was made about that 
time. The testimony of Swinglehurst and the witness Morley, the only 
other person interrogated concerning the matter, is to the efïect that 
by the machine in question the objectionable dog lines were made 
"somewhat less"; "that there was not évidence of the same extrême 
dog marks" that had been "noticed in other machines of this charac- 
ter." But this did not remove the difficulty which the workers in the 
art complained of. They required a machine that would do more than 
somewhat lessen the undesirable lines, and this machine, according to 
Swinglehurst's testimony and that of his witness Morley, did not 
answer that purpose. 

If Swinglehurst believed in 1912, at the time he made the test just 
mentioned, that his machine met the requirements of the situation, why 
did he not build it and put it upon the market? He knew thaf such 
a machine was much desired by the trade, and would command a 
large sale ; but he did nothing until another had entered the field, , 
nearly three years afterwards. 

In view of ail the facts, the acting Examiner of Interférences found 
that the test did not demonstrate the practicability of the machine; 
that, even if it did, Swinglehurst was not diligent ; and that, having 
failed to prove that Ballard was not the original and independent in- 
ventor, Swinglehurst's case failed, and priority must be awarded to 
Ballard. The Examiners in Chief and the Assistant Commissioner 
concurred in the finding of the acting Examiner of Interférences. We 
iiave made an independent investigation of the facts and wholly agrée 
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with the action of the three tribunals. But thîs investigation was 
nbt necessary, since it is an established rule of décision that where the 
three tribunals concur with respect to the facts, we will not disturb the 
ruling, unless it is palpably wrong. Malcom v. Richards, 47 App. D. 
C. 582, decided April 1, 1918; Jaboski v. Johnson, 47 App. D. C. 230; 
Boum V. Hill, 27 App. D. C. 291 ; Flora v. Powrie, 23 App. D. C. 195 ; 
Bammeter v. Thropp, 42 App. D. C. 564. The case does not corne 
within the exception. 

The décision of the Commissioner is affirmed, 

Affirmed. 



Application ol WILSON. 

(Court of Appeals of District of Columbia. Submltted May 15, 1919. Dedded 

June 2, 1919.) 

No. 1230, Patent Appeals. 

>, Patents ®=»54 — Anticipation — Elevatob fob Oïl Weli, Tubings. 

Two clalms of a patent application involving an elevator devlce for 
ralslng oll well caslngs or tubings held not clearly antlclpated by, or a 
perfectly obvions variation from, two devlcea patented, In one case three, 
and In the other seventeen, years prevlously, where no meehanlc had suc- 
ceeded In perfectlng the prlor devlces, and applicant's devlce has slnce 
practlcally superseded the prlor art. 

2. Patents <&=»113(7) — Doubt Eesolved in Favob of Patentabilitt. 

Where the court, after glving welght to the dlverslty of opinion among 
Patent Office experts and considerlng other pertinent facts, Is In doubt 
whether an applicant is entitled to certain patent clalms, the doubt wlll 
be resolved In applicant's favor. 

Appeal from the Commissioner of Patents. 

Patent application by Elihu C. Wilson. From a décision by the 
Commissioner of Patents, rejecting certain claims, the applicant ap- 
peals. Affirmed in part, and reversed in part. 

H. S. Hill, of Washington, D. C, for appellant. 
Théodore A. Hostetler, of Washington, D. C, for Commissioner of 
Patents. 

SMYTH, Chief Justice. This is an appeal from a décision of the 
Patent Office rejecting claims 4 to 19, inclusive, of appellant's applica- 
tion for a patent on a device relating to an elevator for raising cases or 
tubings out of oil wells and the like. We hâve no doubt with respect 
to the correctness of the décision, except as to claims 4 and 10, whicb 
read : . 

4. Improvements of the character dlsclosed, comprlslng two relatlveiy 
movable clamplng and holding members havlng a hlnge connection and capable 
of belng opened or closed at such hinge connection when a pipe Is between tho 
same, suspension means connected with one only of the clamplng members, and 
securlng means whereby sald members are held together in working rela- 
tion; sald member with whlch sald suspension means are connected being 

®=9Far other cases see same toplc & KBY-NUMBER in ail Key-Numliered Dlgesta & Indexes 



APPLICATION OF W1L80N 977 

(268 FO 

provided wlth an abutment upon whlch Is seated the swlnglng end of the otlier 
clamping member. 

10. In improvements ol the character disclosed, two relatively movable 
clamping and holding members, suspension means connected wlth only one 
of sald members and at both ends thereof, connection means whereby the 
members are hlnged at an end of each, and securlng means whereby the free 
ends of the members are held together ; sald securlng means comprlslng a ae- 
vlce applied to sald members parallel wlth the vertical axis of the bore 
between the members. 

Thèse claims were rejected on patent 471,896, issued to Richards, 
and on patent 834,537, to Riggs. The tribunals of the Patent Office 
do not agrée as to the grounds on which they place thèse rulings. The 
Examiner says that claim 4 is anticipated by Riggs, although he ad- 
mits that Riggs' device is probably inoperative. He holds, however, 
that invention would not be necessary to make it work. Claim 10 is 
disposed of by him on the footing that it, with other claims, is a per- 
fectly obvious variation over the construction shown by Riggs. On 
the other hand, the Examiners in Chief find that the Riggs structure 
is not necessarily inoperative, but do not décide the question. They 
say that both claims read on Richards', which they admit might hâve 
to be changed by cutting a slot in member B and placing a tongue on 
member P. This, they assert, is suggested by the Riggs patent. The 
change, according to them, would not require invention but could be 
accomplished by any skilled mechanic. 

The first assistant commissioner holds that the Riggs device is 
"obviously inoperative," and does not suggest a modification of the 
Richards device. He placed his décision upon the ground that claims 
4 and 10, with others, do not fully bring out the différence between 
the appellant's device and the construction of the références. 

[1,2] The Richards device was patented in 1892, and the Riggs 
in 1906. In one case about 17, and in the other 3, years elapsed after 
the patents emerged before Wilson entered the Patent Office, which 
was in 1909. Dtiring this period no skilled mechanic succeeded in 
making the changes which the Examiner believes, and the Examiners 
in Chief think, might be necessary to produce the Wilson device. If 
the changes were taught by the références, is it not somewhat singu- 
lar that no one had leamed how to make them prior to Wilson's time ? 
While this is not conclusive, it is worthy of considération. Persons 
needing an elevator, and familiar presumably with the Richards and 
Riggs structures, hâve adopted the Wilson device, which has practical- 
ly driven the other structures from the commercial field. We hâve 
compared a model of the Riggs patent and the Richards drawings with 
Wilson's application, and think that the différence between the latter's 
device and those of the références is quite clear. Giving full weight 
to the contrariety of opinion among the experts of the Patent Office, 
and considering the other pertinent facts mentioned, we are in doubt 
as to whether or not Wilson is entitled to claims 4 and 10, and, this 
being so, it is our duty to résolve the doubt in favor of the applicant. 
In re Lewis D. Rowell, 48 App. D. C. 238 ; In re Thomson, 26 App. 
D^ C. 419, 426; In re Schrauhstadter, 26 App. D. C. 331; In re 
258 F.— 62 
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Eastwpod, 33 App. D. C. 291 ; In re Harbeck, 39 App. D. C. 555 ; In 
re Handschuck, 46 App. D. C. 155. • r 

The Commissioner's décision is affirmed as to ail the claims involved 
in the appeal, excepting 4 and 10, and as to them it is reversed, and 
those claims are allowed as patentable to Elihu C. Wilson. 



HART et al. V. WIIG et aL 

(Conrt of Appeals of District of Columbla. Siibiuitted May 16, 1919. Decided 

June 2, 1919.) 

No. 1234, Patent Appeals. 

Patents ®=>91(4) — Intekfeeences — Evidence. 

Evidence that junior parties to Interférence proceedlng, who were 
officers and stockholders of corporation employing senior parties as mé- 
chantes, failed to tlle application for over a year after knowledge of 
senior parties' application, etc., held not to sustain flnding by Commis- 
sloner of Patents that junior parties had sustained burden of proving 
that they had disclosed grain shocker invention involved to senior par- 
ties. 

Appeal from the Commissioner of Patents. 

Interférence proceeding in the Patent Office between Floyd W. Hart 
and Orren E. Barber, senior parties, and Adolph Wiig, William J. 
Braden, and Lee R. Prather, junior parties. From a décision of the 
Commissioner of Patents in favor of the junior parties, the senior 
parties appeal. Reversed. 

Lynn A. Williams and Williams, Bradbury & See, ail of Chicago, 
111., for appellants. 

Percy H. Moore, of Washington, D, C, and Milton S. Crandall, 
of Sioux City, lowa, for appellees. 

VAN ORSDEl,, Associate Justice. This appeal is by the senior par- 
ties, Hart and Barber, from the décision of the Commissioner of Patents 
awarding priority of invention to appellees, the junior parties. Appel- 
lants filed their application August 14, 1914, on which a patent was is- 
sued May 9, 1916. Appellees filed their application August 24, 1915. 
The invention relates to a grain shocker, to be attached to and operated 
in cpnjunction with a grain binder. The Examiner of Interférences 
awarded priority to appellees. This décision was reversed by the 
Board of Examiners in Chief. The Commissioner reversed the Board, 
and, in effect, sustained the Examiner. 

It is unnecessary to examine the claims of the issue, since the in- 
terférence turns solely upon the question of originality. The appellees 
are officers or stockholders in the Peerless Shocker Manufacturing 
Company, of Sioux City, lowa. Appellants were mechanics in the 
employ of the Peerless Company at the time they constructed the ma- 
chine in issue. The first machine, constructed in the winter or spring 
of 1914, was found to be inoperative. A second machine was begun 
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about May.l, 191.4,. and completed and tested out in the July foUow- 
ing. Appellants conducted their work in a private room constructed 
for the purpose in the factory of the Peerless Company. 

Appellee Wiig, the président of the company, is the only one who, 
it is claimed, gave appellants instructions as to the construction of 
the machine. While Wiig is corroborated in some particulars by a 
number of the witnesses, ail but one of whom are stockholders in the 
Peerless Company, it does not appear that either Braden or Prather 
gave appellants any instructions as to how they should proceed to con- 
struct the machine. Nor is any witness able to testify to any spécifie 
instructions alleged to hâve been given by Wiig. Although appellees 
allège the making of drawings in their preliminary statement, it does 
not appear that any sketch or any drawing of any kind was furnished 
by Wiig as a guide to appellants. On the contrary, Wiig dépends upon 
certain verbal instructions, which, in our opinion, standing alone, do 
not amount to such a spécifie disclosure of the invention as would en- 
able a mechanic to construct it. 

The Board, in its opinion, analyzing the testimony of Wiig as to 
the instructions given, said: 

"Probably the most spécifie statement, and in fact the only statement made 
by Wiig as to détails of construction, is that contained in his answer to Q. 20, 
W. B. and P. Eecords. Asked by his attorney what description he gave to 
Hart when he flrst talked to Hart about working on this invention, Wiig says : 
'I laid out the plans to hlm, to give him the idea as to how the shocker was to 
receive the bundle from the binder, conveyed back into a shock former, prop- 
erly compressed, with a needle and knotter to tie around the shock ; also the 
proper means for delivering this shock was gone over with him. My ideas 
were to roll the shock off by some means, either canvas or some other way of 
constructing a roller platform. This was ail thoroughly gone over with hlm 
at the time.' There is no corroboration of this testimony of Wiig, and it is de- 
nied by Hart that he ever received any Instructions from Wiig which enabled 
hlm, working with Barber, to construct the machine made and tested in the 
summer of 1914. It may be noted hère that the instructions alleged to bave 
been given to Hart would naturally hâve been embodied In the unsuccessful 
machine completed In the wlnter or spring of 1914. The successful machine 
that was begun on or about May 1, 1914, and finlshed In July of that year, 
involved features of construction not referred to in the answer of Wiig to Q. 
20 quoted above. It is clear to us that there is nothing in the testimony of 
the junior parties or their witnesses to show that there was In the minds of 
the junior parties any clear conception of the Invention in issue, including not 
only the resuit to be attained, but a concrète erabodiment of means by which 
the deslred resuit was to be secured." 

While the case is a close one, and vsrhichever way decided may leave 
the impression of possible, or even probable, mistake, we are of opin- 
ion, after a careful review of the testimony, that, in view of the burden 
resting upon the junior parties and their delay of over one year in 
filing their application after notice that appellants' application had been 
filed, the conclusion reached by the Board of Examiners in Chief 
is correct. 

Therefore the décision of the Commissioner of Patents is reversed. 

Reversed. 
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LANB, Secretary of the Interlor, et al. t. STATE OP NEW MEXICO. 

{Court of Appeala of District of Columbia. Submltted May ^ ldl9. Decided 

June 2, 1919.) 

No. 3221. 

Public Lands <g=953 — School Land — Lietj Land. 

Where public land, granted a state for school purposes, was Included 
within a national forest réservation, a Heu land sélection made by tlie 
State pursuant to Act June 20, 1910, and Bev. St. §§ 2275, 2276, as amend- 
ed by Act Feb. 28, 1891 (Corap. St. §§ 4860, 4861), cannot be eanceled by the 
Secretary of the Interlor upon the ground that a change In the national 
forest boundaries between the date of the lieu land sélection and Its ap- 
proval by the Secretary had again made the base land avallable for 
school pxirposes. 

Appeal from Suprême Court of the District of Columbia. 

Bill by the State of New Mexico against Franklin K. Lane, Sec- 
retary of the Interior, and Clay Tallman, Commissioner of the Gen- 
eral Land Office. Decree for plaintiff, and défendants appeal. Af- 
firmed. 

Charles D. Mahaffie and C. Edward Wright, both of Washington, 
D. C, for appellants. 

Patrick H. Loughran, of Washington, D. C, for the State of New 
Mexico. 

Charles F. Consaul and Charles C, Heltman, both of Washington, 
D. C, amici curiae. 

ROBB, Associate Justice. Appeal from a decree in the Suprême 
Court of the District, after hearing on bill and answer, enjoining appel- 
lants from enforcing a décision holding for cancellation a lieu land sé- 
lection of the state of New Mexico ; the ground of that décision being 
that subséquent to such sélection, but prior to final action thereon by the 
Interior Department, the base land again had been made availaWe for 
school purposes by a change in the boundaries of the Alamo National 
Forest. 

The north half of section 36 was granted to the state of New 
Mexico for school purposes (Act June 21, 1898, c. 489, 30 Stat. 484, 
485; Act June 20, 1910, c. 310, 36 Stat. S57)j and it is conceded that 
the state's title thereto was absolute. Subsequently the Alamo Na- 
tional Forest was created, which surrounded the above grant. By sec- 
tion 6, Act June 20, 1910 (36 Stat. 557, 561), the provisions of sections 
2275 and 2276, R. S., as amended by Act Feb. 28, 1891 (26 Stat. 796, 
c. 284 [Comp. St. §§ 4860, 4861]) were extended to New M'exico. 
Section 2275 provides for lieu land sélections and déclares that such 
sélections shall be a waiver of the right of the state to the base lands. 
Section 2276 provides that the lands appropriated by section 2275 
"shall be selected from any unappropriated, surveyed public lands, 
not minerai in character," and section 11 of the act of 1910 provides 
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"that ail lands granted in quantity or as indemnity by thîs act shall be 
selected, under the direction and subject to the approval of the Sec- 
retary of the Interior, from the surveyed, unreserved, unappropriated, 
and nonmineral public lands of the United States within the limits of 
said state," etc. 

It is conceded that, as the title to the base land was in New Mexico 
when the Alamo National Forest was created, the state had a right 
to exchange this land for other land in lieu thereof, and, further, that 
the land embraced in this lieu land sélection was "surveyed, unreserved, 
unappropriated and nonmineral" public land. In other words, the sole 
contention of the Department is that the boundaries of the national 
forest having been changed subséquent to the filing of the lieu land 
sélection, so that the base land in question was not embraced therein, 
the statutory basis for the exchange had ceased to exist. 

In Califomia v. Deseret Water, etc., Co., 243 U. S. 415, 37 Sup. Ct. 
394, 61 L. Ed. 821, it was ruled that when a forest reserve is made 
to include a school section previously surveyed, as in this case, the 
state may waive its right to the section and sélect other land in lieu 
thereof, under sections 2275 and 2276 R. S., as amended. Under the 
authority of that case, the filing by the state of New Mexico in the 
présent case of the lieu land sélection constituted a waiver of the 
state's title to the base land, and the équitable title from that moment 
was in the United States. The statute explicitly provides that the filing 
of such a sélection "shall be a waiver" of the right of the state to the 
base land. 

We regard the case as ruled by our décision in Central P. R. Co. 
V. Lane, 46 App. D. C. 374, Ann. Cas. 1918C, 1002, where it was held 
that the Interior Department was without authority to reject an in- 
demnity sélection filed by the railroad company because the land, subsé- 
quent to the filing of such sélection, had been included in a water power 
reserve site. In the présent case, New Mexico having waived its right 
to the base land and filed on other land open to sélection, the rights 
of the parties became fixed and the Interior Department was clothed 
with no authority to withhold its approval because of conditions which 
one of the parties to the contract subsequently created. It is unnec- 
essary to repeat what was said in the Central P. R. Co. Case, 

The decree is affirmed, with costs. 

Affirmed. 

VAN ORSDEL, Associate Justice, did not sit in the hearing and 
détermination of this appeal. 
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GREENAWALT V. DWIGHT. 

fOourt of Appeals of District ot Colnmbla. Subraitted May 15, 1919. Dedded 

June 2, 1919.) 

Nos. 1231 and 1232, Patent Appeajs. 

1. Patents ®=>113(6) — Review — Questions of Fact. 

The concurrent décisions of Patent Office trlbunals npon a question of 
fact will not be disturbed, unless a mistake was clearly made. 

2. Patents ®=591(4) — Inteefebences-— Réduction, to Pbactice — SiNTERTNa 

Oees. ■ 

Testlmony by the junior party to an Interférence proceeding, and hls 
brother, that they had.made a private testof an apparatus and process 
for slntering ores, held to establlsli a réduction to practice before the 
senior party's applications diaclosed such apparatus, 

Appeal from the Commissioner of Patents. 

Interférence proceedings in the Patent Office between Arthur S. 
Dwight and John E. Greenawalt. From a décision by the Commis- 
sioner of Patents, both parties appeal. Affirmed. ^ 

Emil Starek, of St. Louis, Mo., and A. J. O'Brien, of Denver, Colo., 
for Greenawalt. 

H. H. Bliss, of Washington, D. C, for Dwight. 

SMYTH, Chief Justice. [1] This is an appeal and cross-appeal 
from a décision of the Patent Office in a consolidated interférence cf 
three related interférences coveringnine applications, andhas to do with 
an apparatus and process for sintêring ores. Thirty claims are involved. 
The three tribunals of the Patent Office united in awarding to Dwight 
ail the claims, excepting 8, 14, 15, 16, 19, 20, 21, 23, 24, 26, 27, and 28. 
It may also be said that they agrée as to claims 23 and 24, because we 
concur in the view of the Assistant Commissioner that they were 
given by the Examinera in Chief to Greenawalt through inadvertence. 
It is well established that, where the three tribunals agrée upon a 
question of fact, this court will not disturb their décision, unless it is 
clear that a mistake was made. Jobski v. Johnson, 47 App. D. C. 230; 
Bourn v. Hill, 27 App. D. C. 291 ; Flora v. Powrie, 23 App. D. C. 195 ; 
Gammeter v. Thropp, 42 App. D. C. 564. And it is not so hère. This 
brings us to a considération of the IQ claims upon which, as we find, 
the three tribunals did not agrée. 

[2] Under the évidence Dwight is entitled to December 23, 1907, 
and Greenawalt to February 2, 1910, as their respective filing dates. 
Dwight built a machine for sintêring ores, at Perth Amboy, N. J., 
in 1907, one at Salida, Colo., in 1908, and one at Douglas, Ariz., in 

1909, and claims the installation of several others prior to November, 

1910. In July, 1907, Greenawalt, according to his clear and positive 
testimony, built and tested a device designated in the record as a 
"slag pot," which embodies ail the claims we are now dealing with. 
He fixes the date by an interview which he had with one Carpenter 
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concerning patents which had been taken out by him a few months 
bef ore. During the interview a question arose as to whether a porous 
hearth was a riecessary feature in a downdraft sintering apparatus. 
Soon thereafter, Greénawalt says, he constructed the "slag pot" and 
tested it. His brother fully corroborâtes him, and fixes the date of 
the test by a trip which he took to Costa Rica in the following Au- 
gust. The credibihty of the brother's testimony is challenged on the 
sole ground that he is a brother of the appellant, but we do not think 
that this is sufficient reason for denying him credence. We are asked 
to disregard the test, because it was a private one, witnessed only by 
the two brothers. If the record disclosed that at the time it was made 
Greénawalt had been aroused to action by knowledge of what Dwight 
was doing, there might be force to the request (Mason v. Hepburn, 
13 App. D. C. 86), but the record is devoid of any évidence to that 
effect. 

turthermore, it appears that the Dwight-Lloyd patent. No. 882,517, 
shows in Figure 2 an apparatus for carrying out a process of treating 
ores by desulphurizing and agglomerating ore "fines" to produce "rel- 
atively large masses, blocks, or cakes" (page 1, line 93). The opera- 
tiveness of this apparatus is not denied. We agrée with the Examiners 
in Chief that, if it "is suitable for carrying out such a process, there 
can be no doubt that Greenawalt's slag pot is equally suitable." Greén- 
awalt has, in our judgment, established a réduction to practice of his 
"slag pot" in July, 1907. 

If, however, the claims under examination read on Dwight's Perth 
Amboy machine înstalled in April, 1907, Greénawalt is not entitled to 
them. Ail of the claims are limited to a hood that is air-tight with 
respect to the ore holder. Neither the Perth Amboy nor any other 
structure or disclosure ot Dwight's prior to july, 1907, supports those 
claims. As was said by the Assistant Commissioner, Dwight's applica- 
tions "never disclosed an igniter in a closed chamber at ail, for 
any purpose, until December, 1907, and then not in an igniting hood 
properly so called." From this it must follow that he is not entitled 
to those claims. 

We might elaborate the argument in support of the conclusion which 
we hâve been constrained to reach, but we think it unnecessary, as well 
as unprofitable, to do so. The questions involved are of facts con- 
strued in the light of technical knowledge. Every contention advanc- 
ed by the parties was met by the Assistant Commissioner, who set 
down in his opinion with painstaking care the reasons which induced his 
conclusions. We adopt those reasons and affirm his décision in ail re- 
spects. 

Afiîrmed. 

ROBB, Associate Justice, dissents, on the ground that in his judg- 
ment ail the claims should be awarded to Dwight. 
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(Court of Appeals of District of Columbia. Submitted May 12, 1919. Decided 

June 2, 1919.) 

No. 1204, Patent Appeals. 

PATENTa <S=»91(4) — Réduction to Pbactice — Expansible Bbacelet — Evi- 
dence. 

Evidence that the junior party to an interférence proceeding made an 
expansible bracelet, ■which lie threw avvay, etc., held to sustain concurrent 
flndings of the Patent Ofilee trlbunals that tbere was no réduction to prac- 
tice, since the device is not so simple that its mère making, virithout some 
test of utility, is sufficient. 

Appeal from the Commissioner of Patents. 

Interférence proceeding in the Patent Office between Fred S. EUis 
and Art Hadiey. From a décision by the Commissioner of Patents 
in favor of Ellis, Hadiey appeals. Affirmed. 

James H. Thurston, of Providence, R. L, and Charles D. Davis, of 
Washington, D. C, for appellant. 
A. D. Salinger, of Boston, Mass., for appellee. 

PER CURIAM. This appeal is from the décision of the Commis- 
sioner of Patents in an interférence proceeding awarding priority 
of invention to appellee, Ellis, for an invention relating to the manner 
in which the parts of an expansible bracelet are connected together, 
and includes the means for Connecting the Iwo parts of the guide links. 

The issue is in three counts, of which count 1 is illustrative : 

"1. In a bracelet, an Interconnecting guide link and slide link, said guide 
link comprising a pair of trough-shaped members connected together at one 
end by an intégral bridge and folded at aald bridge to set opposite and spaced 
apart from each other, the free ends of said members being provided vyith ex- 
tending portions folded one about the other to positively lock said free ends 
together, said extensions also serving as a crossbar for guidlng the slide link, 
said slide link being slldably mounted between said trough-shaped members 
and a spring for normally retalning said links in eontracted position." 

The application of Ellis was filed November 4, 1912, on which patent 
issued November 24, 1914. Hadiey filed his application November 4, 
1914. 

While Ellis allèges conception of the invention on June 15, 1912, 
he was properly held by the tribunals below to his filing date for con- 
structive réduction to practice. Hadiey pitches his case upon an alleged 
réduction to practice in April, 1912. He testified that he made a 
link at this time, and later a bracelet, which he showed to witnesses 
Kuehner and Tost. Tost was a tool maker employed by the Hadiey 
Jewelry Company. Hadiey relies upon this for a réduction to prac- 
tice. It does not appear that it was tested, and Hadiey admits that 
the links were thrown away, and nothing further donc with the de- 
vice until the fall of 1912, after EUis had corne into the field. As to 
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thèse links, Kuehner testified that he did not regard them as satis- 
factory, and that he told Hadley so. 

The device in issue is not so simple that the mère making of it, with- 
out some test of its utility, will amount to réduction to practice. We 
therefore agrée with the Commissioner that what Hadley did in 1912 
amounted to merely an abandoned experiment. Conceding that Had- 
ley had established conception of the invention in 1912, he spent the 
summer of that year perfecting an invention for Kuehner, and did 
nothing until after Ellis came into the Patent Office. Indeed, noth- 
ing was done toward making application for a year and a half , and then 
the application was not fiiled until the fall of 1914. The tribunals ol 
the Patent Office were in agreement upon the issues of fact, and we 
find no occasion to interfère with their conclusions. 

The décision of the Commissioner of Patents is affirmed, and the 
clerk is directed to certify thèse proceedings as by law required. 



LEONABD et al. v. YOUNG. 

<Court of Appeals of District of Ctolumbia. Submitted May 19, 1919. Decided 

JUne 2, 1919.) 

No. 1238, Patent Appeals. 

1. Patents <S=s391(3) — Intebfebences — Peoop betond Beasonabi.e Dotjbt. 

Parties flling an application after patent for same invention has been 
Issued to another must establish their priority beyond a reasonable doubt. 

2. Patents <g=91(4) — Interférence — Priority — Sufficiency of Evidence. 

Evidence on which tlie Board of Examiners in Cblef, the Commissioner 
of Patents, and a fédérai District Judge had awarded priority of Invention 
to a patentée, Instead of a party flling an application after Issuauce of the 
patent, held to sustain the Cotnmissioner's décision. 

Appeal from Commissioner of Patents. 

Interférence proceeding in the Patent Office between Léonard A. 
Young and Charles H. and Harry C. Léonard From a décision of the 
Commissioner of Patents in favor of Young, the other parties appeal. 
Affirmed. 

Frank E. Liverance, Jr., of Grand Rapids, Mich., for appellants. 
Stuart C. Bames, of Détroit, Mich., and J. H. Milans and C. T. Mil- 
ans, both of Washington, D. C, for appellee. 

VAN ORSDEL, Associate Justice. This appeal is from an award of 
priority of invention to appellee, Young. 

[1] Appellants filed their application in the Patent Office after 
patent had issued to Young; hence, to succeed, they must establish 
their case beyond a reasonable doubt. Blackstone v. Wild, 43 App. D. 
C. 392. 

[2] The case turns upon a question of fact. While the Examiner 
of Interférences awarded priority to appellants, he was reversed by 
both the Board of Examiners in Chief and the Commissioner. On the 
same évidence the right of Young to priority was sustained by Judge 

^=>For other cases aee aaino topic A KBT-NUMBBR in ail Key-Numbered Dtgests & Indexe* 
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Sessions in a suit brought in the United States District Court for the' 
Western District of Micliigan for the infringement of the Young de- 
sign patent against the assignée of the Léonard application. Young 
V. Grand Rapids Refrigerator Co., decided July 11, 1918.^ In the opin- 
ion the court said : 

"Dépositions takén In an Interférence case In the Patent Office hâve been 
stipulated Into the record and constitute the évidence upon whlch thls ques- 
tion of fact must be decided. * • * Construlng thls testimony most fa- 
vorably to défendant, Its officers had but a vague and gênerai Idea of what 
was desired, and did not attempt to go into the détails of the design. In 
fact, they inake no claitn to the Invention as a completed whole. The testi- 
mony of the superintendent of plaintlff's factory and the draftsman who made 
the drawlngs tends to sustaln the contentions of plalntlfE rather than those of 
défendant. • * • Upon the whole record, I am constralned to hold, that 
défendant has not sustained the burden of proof required to overcome the pre- 
slimptlon of valldity and priority of invention arlslng from the Issuance of 
the patent to plaintifC." 

From a careful review of the évidence, we are convinced that the 
décision of the Commissioner, sustained by the able opinion of Judge 
Sessions, is right. The décision of the Commissioner of Patents is 
affirmed. 

Affirmed. 



ERICKSON et al. v. DYSON. 

(Court of Appeals of District of Coînmbia. Submitted May 13, 1919. Decided 

June 2, 1919.) 

■ . No. 1209, Patent Appeals. 

Patents <S=391(3) — Interterénck Pboceeding — Evidence of Dilisence. 

Evidence that the junior parties to an interférence proceedïng were In- 
active for several months at about the tlrae the senior party entered the 
fleld, etc., held to sustaln concurrent décisions by the Patent Office trlbu- 
nals that such delay constituted a lack of diligence. 

Appeàl from the Commissioner of Patents. , 

Interférence proceeding in the Patent Office between Alfred H. Dy- 
son and John Erickson and Charles J. Erickson. From a décision by 
the,Cornmissioner of Patents for the first-named party, the other par- 
ties appeal. Affirmed. 

Charles C. Bulkley, of Chicago, 111., for appellants. 
Curtis B. Camp and Williams, Bradbury & See, ail of Chicago, 111, 
for appellee. r 

ROBB, Associate Justice. Appeal from concurrent décisions of, the- 
Patent Office tribunals in an interférence proceeding; awarding priority. 
of invention to Alfred H. Dyson, the senior party. ; 

The invention relates to improvements in automatic téléphone Sys- 
tems, and the issue, isexpressed in 11 counts. Each of the threè . 
tribunals of the Patent, Office f ound that appellants had f ailed to es- i 
tablish conception of the invention prior to Dyson's filing daté. The 

1 Case pendlng on appeal in Circuit Court ofAppealsk 
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Examiner o£ Interférences- made no finding on the question of dili- 
gence, but the Examiners in Chief and the Assistant Commissioner 
found.that, evenassuming prior conception on the part of appellants, 
the resuit would be the same, because appellants had f ailed to show dili- 
gence in reducing the invention to practice. 

Appellants' contentions hâve been very thoroughly and ably pré- 
sentée, both by brief and argument, but, having in mind that appel- 
lants are the junior parties and that there are three concurrent déci- 
dions against them, we are not so clearly convinced that the ruling 
of the Patent Office on the question of diligence was erroneous as to 
feel warranted in reversing the case on that point. There was a 
period of several months of inactivity at a critical period, or just 
before and after Dyson entered the field, and the circumstances were 
such that we are unable to say that the Patent Office clearly was 
in error in ruling that this delay constituted lack of diligence. It is 
unnecessary, therefore, for us to make any finding on the question of 
priority of conception, and we express no view thereon. 

The décision must be affirmed. 

Affirmed. 



In re LINK-BELT CO. 

(Court of Appeals of District of Columbia. Submltted May 14, 1919. Decided 

June 2, 1919.) 

No. 1224, Patent Appeals. 

Tbade-Mabks aj»d Tbade-Names <S=53(5) — Regibtbation — Words Describinq 

quality of goods "service." 

Under Trade-MarU Act Feb. 20, 1905, § 5 (Comp. St. § 9490), specifylng 
trade-marks whlch may be reglstered, the word "Service," surtnountlng a 
bar wlth V-shaped ends, is descriptive of the quallty of tlie goods, and not 
entltled to registratlon as a trade-marli for rubber and fabrlc belts. 

Appeal from the Commissioner of Patents. 

Application by the Link-Belt Company to register a trade-mark. 
From a décision by the Commissioner of Patents, refusing registra- 
tion, the applicant appeals. Affirmed. 

J. S. Barker, of Washington, D. C, and Francis W. Parker and 
Francis W. Parker, Jr., both of Chicago, 111., for appellant. 

Théodore A. Hostetler, of Washington, D. C, for Commissioner of 
Patents. 

VAN ORSDEL, Associate Justice. This appeal is from the décision 
of the Commissioner of Patents refusing registration of the word "Serv- 
ice," surmounting a bar with V-shaped ends, as a trade-mark for rubber 
and fabric belts. 

We are of opinion that the word "Service" in this instance would be 
descriptive of the quality of the goods. It has a fixed meaning in 
trade generally as indicating that goods so described are serviceable, 
and will not only wear well, but are especially adapted to meet the 
requiremehts of the user of the goods to which the mark is applied. 
It was not error to refuse registration of the mark under the provisions 

^saFor other cases see same toplo & KBY-NUMBER in ail Key-Numbered Digests & Indexe» 



988 258 FEDERAL BEFOBTBB 

of section 5 of the Trade-Mark Act of February 20, 1905 (33 Stat. 
725, c. 592 [Comp. St. § 9490]). 

The décision of the Commissioner of Patents is affirmed, and the 
clerk is directed to certify thèse proceedings as by law required. 

Affirmed. 



PARKER V. CRAFT et al. 

(Court of Appeals of District of Columbla. Submltted May 16, 1919. Dedded 

June 2, 1919.) 

No. 1237, Patent Appeals. 

Patents <S=»113(2) — Appeals — Dissolution of Inteefeeence Pboceedings. 
An order of the Commissioner of Patents dissolvlng an interférence 
proceeding Is a mère Interlocutory order, from which no appeal lies to 
the Court of Appeals. 

Appeal from the Commissioner of Patents. 

Interférence proceeding in the Patent Office between Frederick R. 
Parker and Edward B. Craft and John N. Reynolds. From an order 
of the Commissioner of Patents, dissolving the interférence proceed- 
ing, Parker appeals. Appeal dismissed. 

Frederick R. Parker, of Chicago, 111., in pro. per. 
William R. Ballard and D. C. Tanner, both of New York City, for 
appellees. 

VAN ORSDEL, Associate Justice. This is an interférence proceed- 
ing, in which appellant, Parker, appeals from an order of the Commis- 
sioner of Patents affirming the décision of the Board of Examiners in 
Chief "dissolving the interférence on the ground that count 1 is unpat- 
entable and count 2 cannOt be made by Parker." 

We are confronted at the threshold with a motion to dismiss the 
appeal for lack of jurisdiction. We hâve held in many cases that an 
order dissolving an interférence is a mère interlocutory order, from 
which no appeal lies to this court. Carlin v. Goldberg, 45 App. D. C. 
540; Field v. Colman, 47 App. D. C. 189. This is based upon the 
ruling that, in interférence, appeal will lie to this court only from a 
judgment of priority. In re Fullagar, 32 App. D. C. 222; Cosper v. 
Gold, 34 App. D. C. 194; In re Carvalho, 47 App. D. C. 584. 

Not only was there no order of priority in this case, but such a 
finding would hâve been inconsistent with the order of dissolution. 
A motion to dissolve an interférence fundamentally challenges the 
right of one of the parties to make the claims. An order sustaining the 
motion, therefore, is équivalent to a holding that no interférence in fact 
exists. Before an interférence can exist, or a judgment of priority be 
rendered, not only must both parties hâve a right to make the claims 
of the issue, but the parties must hâve the right to claim, and in fact 
be claiming, the same thing. 

It therefore follovvs that the order of the Commissioner in this 
case was not even the équivalent of a judgment of priority. 

The appeal is dismissed. 

Dismissed. 

^zsFor otber cases see same toplc & KEY-NUMBER In ail Key-Numbered Dlgests & Indexes 
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MEMORANDUM DECISIONS 



THE BBIS. (Circuit Court of Appeals, Second Circuit. Aprll 22, 1919.) 
No. 141. Appeal from the District Court of the United States for the Southern 
District of New York. Suit in admlralty by the Standard Vamlsh Works 
against the steamsbip Bris; Rederlaktlebolaget, clalmant. Decree for clalm- 
ant, and llbelant appeals. Afflrmed. For opinion below, see 253 Fed. 259. 
JuUus J. Frank, of New York City, for appellant. Haight, Sandford & Smith, 
of New Tork City, for appellee. Before BOGERS and MANTON, Circuit 
Judges. 

PEB CURIAM. Decree afflrmed. 



COMBINED LOCKS PAPER CO. v. PUSEY & JONES CO. (Circuit Court 
of Appeals, Seventh Circuit Aprll 29, 1919.) No. 2663. In Error to the Dis- 
trict Court of the United States for the Eastem District of Wlsconsln. Action 
by the Pusey & Jones Company against the Combined Locks Paper Company. 
Judgment for plalntlft, and défendant brlngs error. Affirmed. For opinion 
below, see 255 Fed. 700. George B. Hudnall, of Milwaukee, Wls., for plalntlff 
in error. Jackson B. Kemper, of Milwaukee, Wls., for défendant In error. 
Before BAKER and EVANS, Circuit Judges, and ENGLISH, District Judge. 

PER CURIAM. In denying a motion for a new trial, the learned District 
Judge filed an opinion reported In 255 Fed. 700, under the tltle of Pusey & 
Jones Co. v. Combined Locks Paper Co., whieh fully and falrly sets forth the 
issues and the facts. We approve of the opinion and herewlth adopt It The 
judgment Is afflrmed. 



EDWARDS et al. V. UNITED STATES. (Circuit CJourt of Appeals, Fourth 
Circuit AprU 22, 1919.) No. 1701. In Error to the District Court of the 
United States for the Eastern District of Virginia, at Norfolk; Edmund 
Waddlll, Jr., Judge. Crlmlnal prosecution by the United States against Samuel 
Edwards and Lee Edwards. Judgment of conviction, and défendants brlng 
error. Afflrmed. Nathanlel T. Green, of Norfolk, Va., for plalntlfCs In error. 
Hlram M. Smith, U. S. Atty., of Richmond, Va. Before KNAPP and WOODS, 
Circuit Judges, and ROSE, District Judge. 

PER CURIAM. Careful examlnation of the record In thls case shows 
that the judge was so elearly rlght, and the principles of law so simple and 
well establlshed, that no statement of reasons for affîrming the Judgment would 
be of Talue. Affirmed. 



LOUISVILLE & N. R. CO. v. EVANS, U. S. District Judge. (Circuit Court of 
Appeals, Slxth Circuit. February 7, 1919.) No. 3266. Pétition for Wrlt of 
Mandamus. Helm Bruce and Henry L. Stone, both of Loulsville, Ky., for pe- 
titioner. 

PER CURIAM. Leave to file pétition granted, motion for rule to show 
c&use denled, and pétition dlsmlssed. 



THE MORRISTOWN. (Circuit Court of Appeals, Second C!lrcult. Aprll 25, 
1919.) No. 211. Appeal from the District Court of the United States for the 
Southern District of New York. Suit In admlralty by Henry Crew and 
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others against the steam tug Morrlstown ; the Delaware, Lackawanna & West- 
ern Rallroad Company, claimant. Decree for respondeût, and libelants ap- 
peal. Afflrmed. Foley & Martin, of New York City (William J. Martin and 
George V. A. McClOskey^ Ibôtli df Névr "Xôrk City, of cpvinsel), for appellants 
Crew and others. A. J. McMahon, of New York City, for appellant Delaware, 
L. & W. R. Co. Ellis W. Leavenworth, of New York City, for the Morrlstown. 
Before WARD, ROGERS, and MANTON, Circuit Judges. 
PER CURIAM. Decree affirmed. 



NORFOLK BANK FOR SAVINGS & TRUSTS v. WHIPPLE. (Circuit 
Court of Appeals, Fourth Circuit July 12, 1919.) No. 1696. Appeal from the 
District Court of the United States for the Eastern District of South CaroUna, 
at Charleston; JHenry A. Middleton Sralth and Henry 6. Connor, Judges. Suit 
by the Norfolk Bank for Savlngs & Trusts against C. S. Whlpple. Bill dis- 
missed, and complalnant appeals. Affirmed. E. P. Buford, Of LaWrencevllle. 
Va., and T. D. Savage, of Norfolk, Va. (B. A, Hagood, of Charleston, S. C, on 
the brlef), for appellant. A. F. Woods and L. D. Llde, both of Marion, S. C. 
(T. I. Rogers, of Bennettsvllle, S. C, on the brlef), for appellee. Before 
PRITCHARD and KNAPP, Circuit Judges, and WADDILW District Judge: 

PER CURIAM. We are satisfled after careful examlnation wlth the déci- 
sion of tliis case by the court below and with the reasons assigned thereror 
by the learned District Judge. The decree is accordingly affirmed on hls 
opinion. 254 Fed. 195. Afflrmed. 



PATAPSCO SHIP OEILING & STBVEDORH CO. v. SIEBERT. (Circuit 
Court of Appeals, Fourth Circuit. Aprll 24, 1919.) No. 1C90. Appeal from the 
District Court of the United States for the District of Maryland, at Baltimore ; 
John C. Rose, Judge. Suit In admlralty by John Siebert against the Patapsco 
Ship Celllng & Stevedore Company and others. Decree for libelant against 
the flrst-named respondent, and It appeals. Affirmed. For opinion below, see 
253 Fed. 685. Whitélock, Deming & Kèmp, of Baltimore, Md., for appellant. 
George T. Mister and Harry B. Wolf, both of Baltimore, Md., for appellee. 
Before PRITCHARD, KNAPP, and WOODS, Circuit Judges. 

PER CURIAM. We are satisfled with the disposition of this case by the 
court below, and deem it unnecessary to add anythlng to what is said in 
the opinion of the learned District Judge. 253 Fed. 685. Afflrmed. 



STENNICK V. JONES et al. (Circuit Court of Appeals, Nlnth Circuit. 
June 2, 1919.) No. 3139. Suit by Parker Stennlck, trustée in bankruptey of 
the Hamllton Creek Timber Company and the Rainier Lumber & Shlngle Com- 
pany, against Willard N. Jones, Fred A. Kribs, and the J. K. Lumber Com- 
pany. From the decree, complainant appealed. On appellant's motion in 
respect to the item of $50,000, ref erred to in the mémorandum opinion filed on 
motions and counter motions for modlttcatlon of original opinion and décision 
of tliis court, and appellees' motion wlth respect to costs. Motion for modifled 
order in respect to costs denled. 

PER CURIAM. Upon further considération of the matter, we hold that 
wlien an accounting Is had the item of $50,000 referred to in the mémorandum 

opinion (256 Fed. 354, C. C. A. ) flled as an addendum to our original 

opinion (252 Fed. 345, 164 O. O, A. 269) should not be allowed as a set-off, for 
the reason that défendants averred in their answer that they never sought to 
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exercise any of the options In the contract executed by Doflge and ils com- 
pauies to secure défendants In lending thelr names for tbe loan of the $50,000, 
and that they never attempted to ent'orce any of the security given them by 
such contract, and that they "dlsclaim ail rights under or Interest in said 
contract," and that the clalm of Jones and Kribs for the ?50,000 has been prov- 
ed as an unsecured clalm agalnst the banknipt estâtes, and that the J. K. Lum- 
ber Company never has liad any interest in or attempted to assert any rights 
under the contract of security for the loan. Considerlng thèse averments, our 
judgment is that appellees ought ûot to gain any spécial advantage over other 
ereditors in respect to thls $50,000. Appellees' motion for modified order in 
respect to costs is denied. Mandate forthwith. 



NOEMA MINING COMPANY v. MACKAY. (Circuit Court of Appeals, 
Ninth Circuit. October 14, 1919.) No. 3319. On rehearing. Rehearing de- 
nied, but former judgment modified. For former opinion, see 258 Fed. 914, 
C. C. A. — . 

PBR CURIAM. The pétition for rehearing is denied. The pétition for 
modification of the judgment of thls court Is granted, so as to allow the ap- 
pellant herein, Norma Mining Company, a corporation, 90 days after the 
mandate of thls court is filed in the District Court within whlch to redeem 
the property which was the subject of the sale in thls action, provided the 
appellant herein shall, before the expiration of 90 days after the filing of 
the mandate of thls court, repay to Hugh Mackay, appellee herein, any and 
ail amounts paid by hlm by vlrtue of the decree entered in the cause, and 
also ail costs whlch he may hâve paid, together with any sums which he 
may hâve paid for taxes, together with Interest upon any and ail of such 
sums so paid out by him, at the légal rate of Interest within the state of 
Arizona. Such sums and the amounts to be paid shall be ascertained by the 
District Court. Mandate forthwith. 



LEVINSTEIN v. E. I. DU PONT DE NEMOURS & CO., Inc. (District 
Court, D. Massachusetts. October 27, 1919.) No. 1102. On motion to vacate 
order for taklng dépositions. Action on dedimus suspended until further 
order. See 258 Fed. 667. Robert M. Morse and Frank H. Stewart, both of 
Boston, Mass., for plaintifC in error. Elbrldge R. Andersen, of Boston, Mass., 
for défendant in error. 

MORTON, District Judge. At the conclusion of the arguments I gave 
judgment orally, in substance as foUows : The usual waj of taklng testi- 
mony after a case is at issue is under section 863 of tht Revised Statutes 
(Comp. St. § 1472). Section 866 (Comp. St. § 1477) is not to be resorted to 
uniess it is "necessary" to do so in order to prevent "a failure or delay of 
justice." The affldavits submitted do not satisfy me that the évidence whlch 
the plalntilï desires cannot be obtalned in the usual way, and I am theretore 
unable to flnd that the necessity requlred by section 866 exists. At the 
same time I am not insensible to the carefuUy guarded statements of de- 
fendant' s counsel as to the présence of witnesses and the production of 
books at the trial. He has reserved entire liberty of action in that respect. 
The plaintifl! Is plainly entltled to the assistance of the court in obtaining the 
évidence which he seeks, and I shall be disposed to use the fuU power of 
the court, as clrcumstances may require, to secure to hlm his rights. It may 
conceivably be to his advantage to hâve the présent dedimus outstanding, so 
that Its authority can be readily invoked. I therefore shall not recall it ; but 
action under it is to be suspended until further order. If there is further 
dlsagreement about the spécifications, parties may apply to me to ûx the 
time for tiling. 
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